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WATER-POWER  BILL. 


WEDNESDAY,  DECEMBER  0,  1914. 

United  States  Senate, 

COMMTITEE  ON  PuBLIC  LaNDS, 

Washingtanj  D,  C. 

The  eommittee  met  at  10.30  o'clock  a  m.,  pursuant  to  the  call  of 
the  chairman. 

Present:  Senators  Myers  (chairman),  Smith  of  Arizona,  Bobin- 
^'!U  Thompson,  Smoot,  Clark  of  Wyoming,  Works,  Norris,  and 
Merling. 

Present  also  Senators  Shafrothj  Walsh,  and  Jones. 

Present  also  Hon.  George  Otis  Smith,  Director  United  States 
'Hological  Survey;  Mr.  Edward  C.  Finney,  assistant  attorney,  De- 
y^rtment  of  the  Interior;  and  Messrs.  G.  W.  Bacon,  W.  A.  Brecken- 

•  ise,  John  A.  Britton,  Clarence  M.  Clark,  John  H.  Finney,  H.  J. 
Pt-ree,  Frank  A.  Short,  S.  M.  Stackslager,  G.  C.  Ward,  and  P.  P. 
Weils. 

The  Chaibman.  The  committee  will  come  to  order. 

We  arc  here  by  order  of  the  committee  heretofore  made  to  have 
h«^nngs  on  House  bill  16673,  an  act  to  provide  for  the  development 
rf  water  power  and  the  use  of  public  lands  in  relation  thereto,  and 
fo**  other  purposes. 

I  suggest  that  the  clerk  of  the  committee  have  the  bill  embodied  in 
(re  pnnted  hearings  at  the  beginning,  so  that  it  may  appear  before 
t**  (cstimony.  If  there  is  no  objection,  that  will  be  done.  The  clerk 
»'I1  have  the  bill  embodied  in  the  hearings  at  the  opening  thereof. 

(The  bill  is  as  follows:) 

»%   i<-f  xo  provide  for  the  development  of  water  power  nnd  the  use  of  publh:  lands  In 

p^Htion  thereto,  and  for  other  purposea. 

Bf  it  marled  6jr  the  Benate  and  TToune  of  Rrprcseniativcs  of  the  United  States 

'  imrrir-a  in  Congrmn  aftftcmbled.  That  the  Se^retMry  of  the  Interior  be,  and 

S'l^'T  K  nnffaorleed  and  empowered,  under  penenil   repnlntlons  to  be  fixed 

t'T  iim.  and  niider  wioh  terms  and  conditions  ns  he  niny  iirejvrlbe.  not  Incon- 

•  -'"it  frith  the  terms  of  this  act,  to  lense  to  citizens  of  the  United  States,  or 
■■•  any  ?*9«inc1:itlnn  of  mich  persons,  or  to  any  corporation  orc:anIzed  nnder  the 

•«  of  tb<»  T'nlfed  States,  or  any  State  or  Territory  thereof,  any  part  of  the 

•   <•  liindK  of  the  United  States  (Including  Alaska),  reserved  or  nnreserved, 

^    ndiwr  lands  In  national   forests,  the  Grand  Canyon  and  Monnt  Olympus 

"!"'  '^nal  immnments.  and  other  rej«rvatIons,  not  InclndlnR  national  parks  or 

•  tiry  refirrrntions.  for  a  i>erIod  not  lonjrer  than  fifty  years,  for  the  purpose 
■f  '•oiwfnfctlnjc  maintaining,  and  oi^eratlng  dams,  water  conduits,  reservoirs, 
••«•?  b<Mi:wff.  transmission  lines,  and  other  works  necessary  or  convenient  to 
"3*  derHnpment,  generation,  transniKslon.  and  utilization  of  hydroelectric 
.••-••r  whtf'b  leases  shall  be  lrrevocal)le  except  as  herein  provided,  but  which 
sy  he  der*1are«1  null  and  void  upon  breach  of  any  of  their  tenns:  Provided, 
Tt-i  wnrh  leases  shall  be  given  within  or  through  any  of  said  national  forests 
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or  other  rMerrntlonn  only  upon  a  flndlnir  bj  the  chief  ofBcer  of  the  tletmrlciv^*^ 
nnfler  whow  RnpervfPinn  mich  forest,  nntiomil  monnmeot.  or  reftertuflon  f.  '•! 
thnt  the  lenw*  will  not  Injnre.  deptroy.  or  be  inconnistent  with  tl»e  piirp'W"^  fH 
which  mich  forent.  nntlnnni  monnment.  or  reRervntion  wtis  crented  or  aoqiMrv*! 
ProHflrfl  furtfin',  Thnt  In  the  in*»ntinfr  of  lenftfw  under  thlit  net  the  S<*<'n*f.-ry  <! 
the  Interior  mny.  In  hl«  discretion,  jrlve  preference  to  nppltcntlonft  for  1**"«h 
for  the  development  of  electrlciil  power  by  State*,  conntleit  or  miinlrif*^ HtH 
or  for  mnnlclTml  ni^efi  iind  nnrpoaen:  Jhroviied  further.  That  for  the  pnrrio-M*  r| 
ennbllnir  nppllcnntB  for  n  len«e  to  secure  the  data  rcqnirpd  In  connection  f  tM*r^ 
with  the  Secretnry  of  the  Interior  mny.  nnder  ireneml  r^nlatlona  fo  l>e  !«^'w*i 
hy  him.  srnnt  preliminary  permits  anthortxinis  the  occnpatlon  of  landfi  mltr  \*\\ 
for  water-power  development  for  a  i^rlod  not  exceeding;  one  year  In  unjr  r»^^ 
which  time  mny.  however,  npon  application  be  extended  by  the  B<!crefnrr  o\ 
the  Interior  If  the  comi>lctlon  of  the  application  for  lease  has  been  prprenr^-^i 
by  nnmmal  weather  conditions  or  by  some  si>ecial  or  pecnilar  canae  beyf^od  ^^■'^ 
control  of  the  permittee.  | 

Srr.  2.  Thnt  e:ich  le:ipp  mnde  In  puranance  of  this  act  ahall  prorlcle  for  t^H 
d11lf!ent.  orderly,  nnd  renaonnhle  develnrmient  and  contlnnona  operation  rtf  the 
wnter  power,  anhject  to  market  conditions,  and  shall  provide  that  tbe   !•*««»••» 
shall  at  no  time  contrnct  for  the  delivery  to  any  one  consumer  of  elertrl.-nl 
enercy  In  excess  of  flffy  per  cenfnm  of  the  totnl  ontpnt. 

Rrr,  S.  Tliat  In  cnse  of  the  develoT>ment,  irenerntlon.  transmission,  and  nee  nt 
power  or  enerpy  nnder  such  a  lease  In  a  Territory,  or  In  two  or  more  RfAteH.  ttM» 
rejrnl.'itlon  nnd  control  of  wrvloo  and  of  cliprpcs  fi»r  service  to  consomers  nnA  '>^ 
the  Issnnnce  of  stock  nnd  bonds  by  the  lessee  Is  hereby  conferrwl  npon  the  ^er 
retnry  of  the  Interior  or  committed  to  sn<*h  body  ns  mny  tie  provided  by  Ferteml 
statnte:  ProrMcrf,  That  the  fihyslcrl  comblnntlon  of  plants  or  lines  for  the  iron- 
eratlon.  distribution,  and  nse  of  power  or  enerpy  nnder  this  act  or  mider  leoo^s 
given  hereimder  mny  lie  fiermlttei!.  In  the  discretion  of  the  fiecretary  of  the 
Interior,  bnt  comlilnntlnns.  agreements,  nrrnn cements,  or  nnderstnndlns^   ex- 
press or  Implied,  to  limit  the  ontfuit  of  elc<'tr|pal  enenry.  to  restniln  trade  with 
forelpn  nations  or  between  two  or  more  States  or  within  any  one  State,  or  to 
flx,  mn  In  tain,  or  Incrense  prices  f(»r  electrical  enerpy  or  service  are  hereby 
forbidden. 

Sfc.  a.  Thnt  except  npnn  the  written  consent  of  the  Secretary  of  the  Interior 
no  sale  or  delivery  of  |wiwer  s1im!1  Im»  mnde  to  a  dlstrlbntlnp  comfiany.  except  »o 
ease  of  an  en»crpcncy  and  then  only  for  a  fierlod  not  exceeillnc  thirty  dx»rs,  nor 
•hnll  any  lease  Issued  mider  this  net  tie  nwlennhle  or  transferable  without  «iicb 
written  consent :  Pmvithfl.  hmm-rr,  Thnt  no  le*«>tee  nmler  this  act  shall  rr^ot^ 
any  Hen  niM>n  any  jwmer  i»rnjii't  devdopeil  under  a  permit  Issued  nn«1er  thl«  net 
by  nmrtCML'e  or  iruHf  diM-d.  except  approvinl  hy  the  S«»cri*t:iry  of  the  Interior  niKf 
for  the  Iwina  tide  fiurpow*  of  fliinnclntr  the  hfifBlnesa  of  the  lcysi»e.     >nr  «n«v>»»«Mt>r 
or  asslpn  of  such  proi»erty  or  f»roJe<'f,  whether  hy  voluntary  transfer  judicial 
sale.  for<»cloHure  s:ile,  or  othemlMe.  kIimII  lie  Huh.h»ct  to  nil  the  c«indlrloas  of  the 
approval  under  whh'li  such  riL'lits  nre  helfl.  nnd  al*«o  subJiHt  to  all  the  provisions 
and  conditions  of  this  net  to  the  same  extent  ns  thouph  such  sncccMitsor  or  n<«)||ni 
were  the  orlplnnl  lessee  hereunder. 

Srr,  tS.  Thnt  upon  not  lew  thnn  three  yenrs*  notice,  which  may  he  Issued  nt 
any  time  after  thre«»  yenrs  Inime<1inte1y  prior  to  the  er  pi  rat  Ion  of  nnjr  Iwss 
nnder  this  net.  the  I' ii  It  til  Sfpte**  Kh:'Il  hnve  the  rljrhl  to  t:'ke  o\er  the  projvrtleii 
which  nre  def»endent.  In  whol«»  or  In  pMrt.  for  their  n«*<»fulue»»s  on  the  eonilnn- 
a  nee  of  the  lense  herein  provhhMl  for.  nnd  which  nuiy  hnvo  he<Mi  acqnInHl  by  nny 
lessee  nctliiir  under  the  pro\ Ulons  of  thU  aet.  upon  condition  thnt  It  rIuiII  fin^. 
before  tnklnp  |H»H»ti»H*.lnn    t1r**t.  the  nrtutil  co«<t»»  of  rlchts  of  xvny,  wj'ter  rlirhis, 
lands,  and  lnten»sts  therein  purrhitiinl  nnd  u«e<1  hy  the  les^e**  In  the  irenoritlon 
nnd  distribution  of  ele«'trlcal  enertfy  under  the  Icmm*.  nnd,  w^vmd,  the  rmPonMble 
rnlne  of  nil  other  pr«»|>erty  t.'ken  oxer,  locludlnp  structnn»s  and  flxtim^  nc* 
quired,  ereete«1.  or  pIm(*<mI  u|Nm  the  Innds  nnd  lucludtM  In  the  penemtlon  or  dli- 
tributlon  plant,  nnd  whhh  are  de|N»nil«»ut  ns  herelnjil»ove  w*t  forth,  fwh  reft*m- 
able  value  to  l»e  deterniln«1  hy  mutnal  npre4»ment  betw«»en  the  Secrrlnry  of  the 
Interior  nnd  the  lesf«iM\  ami.  In  cnse  they  cnn  not  npree.  hy  f»riH'ee<llnini  Instituted 
In  the  !*nlte<1  Stntesdl»»trl«*t  court  for  thnt  purpow:  rnnUlnl,  Th!»t  Niidi  re.'*»m* 
able  value  shnll  not  Inrlude  or  Im»  nttivfiMl  hy  the  value  of  the  frjinchlv  or  pnod 
will  or  protlts  to  lie  earned  on  r^ndlnit  ronirncts  or  any  other  IntnnclMr  elonimt. 

Sw\  d.  Thnt  In  the  i»MMt  the  Tuihil  .<t.iri»«*  t\**vH  imt  e\»Mrl«.'  Uh  rltlit  tn  fnkr 
over,  maintain,  aiul  i»|'«'»"«te  th<*  pn»i«*rtl«*M  ;  .^  prMMdtNl  In  «iTih»ii  fh  e  hf*n*«ir.  or 
does  not  renew  the  le.iMe  to  tlu*  orlLM?ui}  li*<M'e  U|>«ui  HM<>h  terms  nnd  nitHllllonii 
and  for  such  iierhMls  as  may  he  nuthortxed  under  the  then  exist Inic  Hp|)llc«bl0 
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Secretary  of  the  Interior  Isi  autborized,  npon  the  expiration  of  any 
this  act,  to  lease  the  proi»erties  of  the  original  lessee  to  a  new 
otiMO  mrb  terms,  nnder  such  conditions,  nnci  for  snob  periods  as  appli- 
t  vrm  Diay  then  authorize,  and  uinm  the  further  condition  thnt  the  new 
ill  i-ajr  for  the  pro|Kn*ties  as  provided  in  section  five  of  tbis  act. 
*«■  T  That  wliere,  in  tbe  Judgment  of  the  Secretary  of  the  Interior,  the 
,*  t.**r  iux^tvti  reiiuires  or  Justifies  the  execution  l)y  any  lessee  of  contracts  for 
1^  wml^  and  deiiiory  of  elect rlc:il  energy  for  i»eriods  extending  beyond  the  life 
'  rti«  u^>i»e,  but  for  not  more  than  twenty  years  thereafter,  such  contracts  may 
•j9  •vjvred  Inro  ufmn  the  afiiiroval  of  tlie  siild  Secretary,  and  thereafter,  in  tbe 
--^Dt  of  the  t»xerci?e  by  tbe  United  States  of  tbe  option  to  take  over  tbe 
'^.zt  DO  ri»e  manner  provided  in  sections  five  or  six  hereof,  the  United  States 
T  vr«  acnr  leasee  shall  assume  and  fulfill  nil  such  contracts  entered  into  by 

^«r.  K  Thai  for  the  occupancy  and  use  of  lands  and  other  property  of  the 
'*;  ted  StBtm  permitted  under  this  act  tbe  Secretary  of  tbe  Interior  is  autbor- 
t=*»f  to  sr«<cify  in  tbe  lejise  and  to  collect  charges  or  rentnls  for  all  power 
<'^^c«|ied  and  s^old  or  used  by  the  lessee  for  any  puriK>se  other  thnu  the  opera- 
f:  «  of  Tlie  pliint.  and  the  proceeds  shall  be  paid  into,  reserved,  and  appropriated 
■•  /  fktrt  uf  the  reclamation  fund  cre:ited  by  the  act  of  Congress  approved 
i  '^  5Nfienteenth,  nineteen  hundred  and  two.  known  as  the  reclamation  act, 
•:d  afrer  itfe  thereof  in  tbe  construction  of  reclnmatinn  works  and  uiK)n  return  to 
~Mt  rvcUuuati<»n  fund  of  any  such  moneys  in  the  manner  provided  by  the  recla- 
«.  t;wc»  act  and  acts  amendatory  thereof  and  supplemental  thereto,  fifty  i>er 
««nrt«n  of  the  amonnts  so  utilized  in  and  rcturue<l  to  the  reclamation  fund 
tt  i(  be  i«id  by  the  Secretary  of  the  Treasury  after  the  expiration  of  each 
trn'm)  S^tT  to  the  8t«ite  within  the  boundaries  of  which  the  hydroelectric  power 
.r  «u#!rK3r  is  generated  and  develoiied,  said  moneys  to  be  used  l)y  such  State 
far  ntue  ftniifiort  of  public  schools  or  other  educational  Institutions  or  for  tbe 
ric4imct1»u  of  pnbllc  Impixivements,  or  both,  as  the  legislature  of  the  State 
t-y  direi-l  :  l*rondrti.  That  leases  for  the  develojmient  of  i)ower  by  municipal 
rr4i«H-Bfl«»c«  sclely  for  municliml  use  shall  be  issued  without  rental  charge,  and 
iLai  W^^esK  f«»r  development  of  power  not  in  excess  of  twenty-five  hor8ei)ower 
tm.  f  but  UBciied  to  individuals  or  associations  for  domestic,  mining,  or  irrigation 
zt^  wi'bofft  !«arh  charge. 

>^c.  U.  Th:it  in  cnse  of  the  development,  generation,  transmission,  or  use  of 
»v«r  <<r  euen^y  nmler  a  lease  given  under  this  act  in  a  Stnte  which  has  not 
("vthdeLl  a  rvuiiid)«ton  or  other  authority  having  power  to  regulate  rates  and 
w^.jcY  of  electrical  energy  and  the  issuance  of  stock  and  bonds  by  public- 
iTi'  ry  ruri*on;tions  engaged  in  power  development,  transmission,  and  distribu- 
•■«t-  tbe  conlrul  of  service  and  of  charges  for  service  to  consumers  and  stock 
tad  latCM]  iiwneH  shall  tie  vested  In  tbe  Secretary  of  tbe  Interior  or  committed 
*•  «Jtb  butty  as  may  be  authorized  by  Federal  statute  until  such  time  as  the 
v.:»-  «2&£U  provide  a  commissiou  pr  other  authority  for  such  regulation  and 

!^QC  lO.  Tliat  where  the  Secretary  of  the  Interior  shall  determine  that  the 
ii»i#  «f  any  lands,  heretofore  or  hereafter  reserve«l  as  water-power  sites  or 
J  •  p«nw»***  ^^  connection  with  water-power  development  or  electrical  trans- 
X  «»m.  will  not  be  materially  injured  for  such  purposes  by  either  location^ 
i^iffy.  or  dlR|»*wiil.  the  same  mny  be  allowed  under  applicnble  land  laws  upon 
ii#  cxpreffi  condition  that  all  such  locations,  entries,  or  other  metho<1s  of 
i.«r«Mal  Ktsall  be  subject  to  the  sole  right  of  the  United  States  and  its  author- 
ity teawcn  to  enter  npon,  occupy,  and  use  any  part  or  all  of  such  lands  reason- 
ai.y  occ^mnry  for  the  accomplishment  of  all  iMirposes  connectetl  with  the 
an«4r»f4»ecit,  generation,  transmission,  or  utilization  of  power  or  energy,  and 
•  I  rtehta  acffnlred  In  such  lands  shall  be  subject  to  a  reservation  of  such  sole 
hria  to  tbe  Fnited  States  and  its  lessees,  which  reservation  shall  be  expressed 
f.  t&e  rntent  or  other  evidence  of  title:  Proviiled,  That  locations,  entries^ 
virtlfina.  or  filings  heretofore  allowed  for  lands  reserved  as  water-power  sites 
■*  to  rtmtyfction  with  water-iwwer  development  or  electrical  transmls.slon  may 
If iw  gfd  to  approTal  or  patent  under  and  subject  to  the  limitations  and  condl- 
nttm  Id  chia  section  contained,  but  nothing  herein  shall  be  construed  to  deny 
it :  »rfdee  rijrhts  now  granted  by  law  to  those  seeking  to  use  tbe  public  lands 
f>r  uorrnwes  of  Irrigation  or  mining  alone. 

J»ic.  11.  Ttiat  the  Secretary  of  tbe  Interior  is  hereby  authorized  to  examine 
accounts  of  lessees,  and  to  require  them  to  submit  statements,  repre- 
or  rcfKMts,  ioclnding  Information  as  to  cost  of  water  rights,  lands, 
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or  other  rwerrntlonn  only  npon  n  flndinir  hy  tbe  rhtef  officer  of  the  <1e|wirtnii*nt 
nnder  who^  giipervfplon  wich  forei«t.  nntlonnl  monument,  or  rewrrntlon   fnlln 
thnt  the  lenwe  will  not  Injure,  destroy,  or  be  inoonnlBtent  with  the  pnrpoiip  for 
which  8noh  forest,  nnflonnl  monument,  or  rener^-ntlon  wim  crentet!  or  aoqiilrerl : 
ProHftrif  further.  Thnt  In  the  frrnnrtnir  of  1enf*efi  nniler  this  net  the  fJeorernry  of 
the  Tnterl<»r  mny.  In  bis  discretion,  frive  preference  to  JM>pl  lent  Ions  for  l«»nf>e*i 
for  the  development  of  elwtrlnil  power  by  Stntes.  count  lesL  or  m  unlet  pn  lit  ten. 
or  for  munlclfml  uses  snd  jwirp^^^'w*'  ProWrfrrf  further,  Tbnt  for  the  purpoi«e  of 
ennbllnsr  nppllcnnts  for  n  tense  to  secure  tbe  dntn  rrqnired  In  connection  there- 
with the  Fiecretnry  of  the  Interior  mny.  under  penernl  retnilntlons  to  t*e  Ih^imhI 
by  him.  irmnt  prellnilnnry  pemilts  autboHrJnit  the  occupntlon  of  Isnds  %'n1tf;it»le 
for  wnter-power  development  for  n  fieri «>d  not  exceeding  one  yenr  In  nny  rn^e, 
which  time  mny.  however,  npon  nppHcntlou  be  extended  by  the  Secretory  of 
the  Interior  If  tbe  com  plot  I  on  of  the  nppl  lent  Ion  for  lense  bns  lieen  prevented 
by  unnsuni  went  her  eondltlons  or  by  some  sfieclnl  or  peculiar  en  use  t>eyond  tbe 
control  of  the  permittee. 

Src.  2.  Thnt  ench  le:isp  mnde  In  pnrsunnce  of  this  net  shnll  provide  for  tbe 
dUlirent.  orderly,  nnd  rensonnhle  develnjmient  nnd  continuous  ofM^mtlon  of  tbe 
wnter  power,  subject  to  mnrket  conditions,  nnd  shnll  provide  that  tbe  le«*»ee 
sbnil  nt  no  time  con t met  for  the  delivery  to  nny  one  consumer  of  electrlcnl 
enercy  In  excess  of  fifty  per  centum  of  the  totnl  output 

8icr.  S.  TImt  In  cn«e  of  the  develofmient.  irenerntlon.  tmnsmlsslon.  nnd  use  of 
power  or  enenry  under  such  n  lense  In  n  Territory,  or  In  two  or  more  Rtnte^  the 
retruhitlon  nnd  control  of  w»rvloo  nnd  of  chiTjre^  for  scr\l«'e  to  con«5uniers  nnd  of 
tbe  Issunnce  of  stock  nnd  Iwnds  by  the  less«H»  Is  hereby  conferred  uiwm  tbe  Ser. 
retnry  of  the  Interior  or  committed  to  such  bo«1y  ns  mny  tie  provided  by  FedemI 
•tstute:  Prorideit,  Thnt  the  phy«lcrl  comblnntlon  of  pinnts  or  lines  for  tlie  iren- 
erntlon. distribution,  nnd  use  of  power  or  enenry  under  this  net  or  tmder  lenses 
given  hereunder  mny  lie  permitted.  In  tbe  discretion  of  the  l*ecretnry  of  tbe 
Interior,  but  comliluMtlons,  nureements.  nrrnnpeuients.  or  unden«t:tni!lnirs.  ex- 
press or  Implied,  to  limit  the  out|iut  of  elertrlnil  enerpy.  to  n^^mln  trnde  witb 
f Orel  en  nntlons  or  between  two  or  more  .•^tntes  or  within  nny  one  8tnte.  or  to 
fix.  mtilntnln,  or  Incrense  pricen  for  electrical  enenry  or  service  nre  hereby 
forbidden. 

RFC.  4.  Thnt  except  u|ion  the  written  consent  of  the  Secret rtry  of  the  Interior 
no  snle  or  delivery  of  imwer  sh.Mll  Im»  mnde  to  n  distrlhutinir  c«»m|innv.  exo«»pt  In 
cnse  of  nn  emenronry  nnd  then  only  for  n  tii»r1od  not  exreedlne  thirty  d;irs.  nor 
shnll  nny  lense  Issuecl  under  thl«  ncf  lie  nnviimMble  or  tmnsfemltle  without  such 
written  c«in«ieut :  Prorhfrtl,  hnwrrer.  Thr»t  no  le^we  undi»r  this  net  simll  crejite 
•ny  lien  u|mn  nny  f«»w«*r  proj#«<'f  devrlo{w*f1  ittKler  n  pertult  Is^uwt  undor  thl«  net 
by  mortpMire  or  trust  d«H'd.  exi-opt  nf«proxwl  by  tho  S«*rr"tnni'  of  the  Iui»»rlor  nnd 
for  the  b<inn  fide  purTwt»M»  of  f^nnMrlni;  the  lin«tfioss  of  the  le««t»e.  >nv  «u«T<»««ior 
or  nsslim  of  such  pni|ierty  or  t»rojei't.  whether  tiy  voluntnry  tmn^fer  judlrtsi 
■nte,  fon»closure  s;ile.  or  ntl>en»i»M».  shnll  lie  »ubU«rt  to  nil  tho  c<iuditloun  of  the 
•  pprovnl  under  whirh  siiHi  riirhrs  nn*  tield.  nnd  nKi  suhji^tt  to  nil  the  pnivistons 
and  conditions  of  this  not  to  tlie  «nme  extent  n«  though  such  Bucc<»s*«ir  or  nwijm 
were  the  oriirlnrtl  losHi»e  hereunder, 

Rrr.  ft.  Thnt  urion  not  U»<w  thnn  three  yenrs*  notice,  wlilrh  mny  l>e  ls*«nod  nt 
any  time  nfter  three  yenrs  Inimedlntely  prior  to  the  e^filmtlon  of  nny  lejise 
nnder  this  net.  the  I'ulfwl  S»i»f»»«  Nhnll  lune  the  rlirht  to  t:>ke  oxer  the  pniiM»rfliii 
which  nre  defiendent.  In  wht»le  or  In  fi.'»rt,  for  their  u««4»fulueHs  on  tlie  continu- 
ance of  the  lense  herein  pmtldisl  for.  nnd  whUh  mny  hn^e  Imnmi  ncipdred  by  nny 
lessee  nrtlng  uudiT  the  proUsious  of  lhl«  n<*t.  upon  condition  thnt  It  shnll  rmy. 
before  tnklnir  |m»*«M»«t*li»n.  flrM.  tin*  nrtunl  ro««t«*  «»f  rlirlit**  of  WMy.  wnter  r1irlii«. 
lands,  nnd  Interests  therein  fnirrhn<«Hl  nnd  u«ed  liy  the  les*e*  In  the  penernllon 
and  distrlluitlon  of  elci'trlenl  enenry  under  tl'e  lense.  nnd.  siv*ond.  the  rens<iniblf 
vnlue  of  nil  other  property  tJ'ken  o^er.  lurlodlnit  stn!ctun»s  ntid  fixtures  nc- 
quired.  ere<*ted.  or  (ilof^Hl  ufiou  the  Innds  ntid  luHud<'<1  In  the  irenerntlon  or  ill«* 
tributlon  filnnt.  nnd  whirh  nre  dependent  ns  herelnnUne  s«»t  forth,  snob  ren«<«n- 
able  vnlue  to  tie  determiuwl  by  murnni  ngrei^ment  lietwiM»n  the  Secret nry  of  the 
Interior  nnd  tl»e  less<«i\  nnd.  In  cnse  they  cnn  not  ncree.  tiy  pro<*ee<11uirs  Instltnted 
In  tlie  rnlted  StntesdUtrlrt  i^ourt  for  thnt  puriHiw:  Vntvhttil,  Th«t  ^nrh  ro«w>n- 
able  valite  shnll  not  Inetnde  or  tie  nffeete<l  by  tlie  tnlue  of  tlie  frnnrhlse  or  pMxl 
will  or  profits  to  lie  enrned  on  fiend  lug  ccmtrnrts  or  nny  other  Intnuulhle  eletnont. 

Snr.  d.  Thnt  In  tin*  «•  <!il  the  Tnlfiil  Si  itr-  dnrfi  tiof  «'><»hI*m'  It**  riirlil  In  tnko 
over,  mnlutnit).  nnd  i»|'»'i*-'l«*  tin*  piop»!tl»"*  •«  |iro\nh»<l  in  »..M'iion  the  li«»r<»<»f,  or 
d<ies  not  rtMtew  the  Ir.iMe  to  tli«*  orlirlnnl  ti*<*it«N*  uihmi  miuJi  ti*rtn4  nnd  ronilKlmiN 
and  for  auch  iierltnln  ns  woy  be  aiilborlxed  under  the  ttieti  existing  applUnhto 
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9v\  the  S*<rretary  of  the  Interior  Is  nntborfzed,  upon  the  expiration  of  any 
T  ^  mder  thJfi  act,  to  lease  tho  projiertles  of  the  original  lessee  to  a  new 
*^^  a?H>Q  pvch  terms,  nnder  8uch  conditions,  and  for  such  periods  as  ai»pll- 
1*-*  I'xrs  may  tlieD  authorize,  and  iumn  the  further  condition  that  the  new 
*'*-*^  ilul)  I  jiy  for  the  pro|H»rties  as  provided  in  section  five  of  this  act. 

*--»•  7.  Tbat  where,  iu  the  judgnieut  of  the  Secretary  of  the  Interior,  the 
r  ln'cro9»t  retfuires  or  Justifies  the  execution  hy  any  1e8.c«ee  of  contracts  for 
•.*  «!le  aDd  delivery  of  electrical  energy  for  iierlods  extending  l>eyond  the  life 
.'  t-  l»>5  «»,  but  f»»r  not  more  than  twenty  years  thereafter,  such  contracts  may 
S-  *t  itnd  Into  u|»on  the  ai>proval  of  the  ssild  Secretary,  and  thereafter,  in  the 
"  -  I  of  ih«  exercise  by  the  United  States  of  the  option  to  take  over  the 
r  r  in  ?be  ni;inner  provided  in  sections  five  or  six  hereof,  the  United  States 
>r  v%  new  le<fiee  tshall  assume  and  fulfill  all  such  contracts  entered  into  by 
'i^fint  lessee. 

*i.,  S.  TlKit  for  the  occupancy  and  use  of  lands  and  other  property  of  the 
*«d  States  pemiitted  under  this  act  the  Secretary  of  the  Interior  is  author- 
-■-.  tD  s|ieriry  In  the  lejise  and  to  collect  charges  or  rentals  for  all  power 
t  ■  r  t«»d  a  114]  5k lid  or  used  by  the  lessee  for  any  puriK>se  other  than  the  oi)era- 
*  '  «if  iL«  pL.  111.  and  the  proceeds  shall  be  paid  Into,  reserved,  and  appropriated 
I*  :  i^Tt  vf  ll'.e  reclamntion  fund  created  by  the  act  of  Congress  approved 
J  *  MpientetH^.th,  nineteen  hundred  and  two.  known  as  the  reclamation  act, 
i-'l  ifTer  ci»e  thereof  In  the  construction  of  reclamation  works  and  ui>ou  return  to 
'.-^  rvclouuition  fund  of  any  such  moneys  in  the  manner  provided  by  the  recla- 
c  *.««a  art  and  acts  amendatory  thereof  and  supplemental  thereto,  fifty  iier 
-^  ri-u  of  the  aunmnts  so  uttllze<l  in  and  returned  to  the  re<:lamation  fund 
m.  J  be  |«iid  by  the  Secretary  of  the  Treasury  after  the  expinitlon  of  each 
t*il  jei»r  to  the  State  within  the  boundaries  of  which  the  hydroelectric  power 

r  •4»4Tcy  is  j^euernted  and  develoiied,  ssild  moneys  to  be  used  by  such  State 
!.-  fie  flKTipiiort  of  public  schools  or  other  educational  Institutions  or  for  the 

•  -i<fnviiou  of  public  iuiprovemeuts,  or  both,  as  the  legislature  of  the  State 
t  y  dir^"i  :  I'roridcd,  That  lejises  for  the  develoimient  of  i)Ower  by  nninlclpa! 
T-  niiU4:;«  s«4ilely  for  munlciiml  use  shall  be  issued  without  rental  charge,  and 
'.  '  >aAe«  for  development  of  iHJwer  not  In  excess  of  twenty-five  horse|)ower 
L.  ^  iKf  LAoeU  to  individuals  or  associations  for  domestic,  mining,  or  irrigation 
'"^mi'bont  sot'h  charge. 

''•u  Si.  Tbnt  in  aise  of  the  development,  generation,  transmission,  or  use  of 
■  "--^  'IT  cuergy  under  a  lease  given  under  this  act  In  a  State  which  has  not 

r^iiiiel  a  (*t>ijiuiiMslan  or  other  authority  having  ]K)wer  to  regulate  rates  and 
^"  'T  of  electrical  energy  and  the  issuance  of  stock  and  bonds  by  publlc- 
•'     J  cvriiun.tions  engaged  in  power  developuient,  transmission,  and  distribu- 

•  -.  the  Control  of  service  and  of  charges  for  service  to  etaisumers  and  stock 
u:  Uiod  ifc«aes  shall  be  vested  in  the  Secretary  of  the  Interior  or  committed 

•  <*.:li  Kxly  as  may  be  authorized  by  Federal  statute  until  such  time  as  the 
^'  tf-  sL-ill  provUle  a  commission  pr  other  authority  for  such  regulation  and 

N-c  la  That  where  the  Secretary  of  the  Interior  shall  determine  that  the 
«  ^  «f  any  lands,  heretofore  or  hereafter  reserve<l  as  water-iK)wer  sites  or 

-  •  n«n*oi«e9i  In  connection  w^lth  water-iK)wer  development  or  electrical  trans- 

-  •^••B.  will  not  be  materially  Injured  for  such  purposes  by  either  location^ 
"■ry.  or  dljqwisjil.  the  same  may  be  allowed  under  appliCMble  land  laws  uix)n 
u«  qptgm  condition  that  all  such  locations,  entries,  or  other  metho<ls  of 
^■Havsl  shall  be  subject  to  the  sole  right  of  the  United  States  and  its  authoi> 
hM  ienees  to  enter  n|X»n,  occupy,  and  use  any  part  or  all  of  such  lands  reason- 
te.y  iicrvAsnry  for  the  accomplishment  of  all  pnriwses  connected  with  the 
•»'^^»pmeot,  generation,  transmission,  or  utilization  of  power  or  energy,  and 

•  n^ts  arcinircd  In  such  lands  shall  be  subject  to  a  reservation  of  such  sole 
rzil  to  the  rmted  States  and  its  lessees,  which  reservation  shall  be  expressed 

'be  fvteot  or  other  evidence  of  title:  Provided,  That  locations,  entries^ 
•"r-r-lftna,  or  filings  heretofore  allowed  for  lands  reserved  as  water-pow^er  sites 
•  m  ctcioectfon  with  water-iwwer  development  or  electrical  transmission  may 
ywwia  to  apiirornl  or  patent  under  and  subject  to  the  limitations  and  condl- 
•-■  tM  In  this  section  contained,  but  nothing  herein  shall  be  construed  to  deny 
If  -Mdipe  rlirhts  now  granted  by  law  to  those  seeking  to  use  the  public  lands 
^r  por|Misrs  of  Irrigation  or  mining  alone. 

^ic  11.  Tliat  the  Secretary  of  the  Interior  is  hereby  authorized  to  examine 
^•4s  and  accoonts  of  lessees,  and  to  require  them  to  submit  statements,  retire- 
or  reiiortm  tocliiding  Information  as  to  cost  of  water  rights,  lands. 
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euemeoU,  ami  otber  property  acquired,  production,  use,  distribution,  and  mle 
of  energy,  all  of  which  atatenienta,  repreeentiitiona,  or  reports  so  required  shiill 
be  upon  oath,  unless  otherwise  specified,  aud  in  such  form  aud  uiioa  Bu<*h 
blanks  as  the  Secretary  of  the  Interior  may  require;  and  any  iieraon  nmkliis 
any  false  statement,  representation,  or  report  under  oatli  sliall  be  subject  to 
punishment  as  for  perjury. 

8cc.  12.  That  any  such  lease  may  be  forfeited  and  canceled,  by  approprlnte 
proceedings,  In  a  court  of  comiietent  Jurisdiction  whenever  the  lesftee,  after 
reasonable  notice,  in  writing,  as  prescribed  In  the  lease,  shall  fail  to  coHipiy 
with  the  terms  of  this  act  or  with  such  conditions  not  Inconsistent  herewltb 
as  may  be  specifically  recited  In  the  lease. 

Sec.  13.  That  the  Secretary  of  the  Interior  Is  hereby  authorized  to  perform 
any  and  all  acts  and  to  make  such  rules  and  regulations  as  may  be  necewwry 
and  pro|>er  for  the  purpose  of  carrying  the  provisions  of  this  act  Into  full  furc^ 
and  effect  * 

Sec.  14.  That  nothlnic  in  this  act  shall  be  const nied  as  affet^tlng  or  lnten<1t*fl 
to  affect  or  to  in  any  way  interfere  with  the  laws  of  any  State  relating  to  tbc* 
control,  appropriation,  use,  or  distribution  of  water. 

Skc.  15.  That  all  acts  or  imrts  of  acts  providing  for  the  use  of  the  lands  of 
the  United  States  for  any  of  the  pur]H>iies  to  which  this  act  Is  appllcnblo  are 
hereby  leiiealeil  to  the  extent  only  of  any  wnfllct  with  this  act:  VruvUhd^ 
however.  That  the  provisions  of  the  art  of  February  fifteenth,  nlnete«*n  hundri'd 
and  one  (Thirty-tlrst  Statutes  at  Large,  page  seven  hundred  and  ninety),  shall 
continue  In  full  force  and  effect  ns  to  landH  within  the  Yos(»nilte,  S<Hpu»la,  and 
(;eneral  (;rant  Nntlonal  Tarks  In  the  State  of  (*allfonila:  And  pruvUUd  fnrthrr^ 
That  the  provisions  of  this  act  shall  not  t>e  cfmstrued  as  revoking  or  afferting 
any  fiernilts  or  valid,  existing  rliehts  of  way  heretofore  given  or  grantefl  pur- 
suant to  law.  but  at  the  option  of  the  perntittee  any  permit  heret<»fore  given  for 
the  development!  generation,  tmnBUilHMlon.  or  utllisurion  of  h.vdroelet*trlr  |M>wfr 
may  l>e  surrendered  and  the  |terniltlee  given  a  lejise  for  the  K:inie  prenilM*«i 
under  the  provisions  of  this  act. 

Str.  lU.  That  this  aet  shall  not  apply  to  na\lgatlon  dnmi  or  stnic!nre*i  und^r 
the  Jurisdiction  of  the  Se<Tetnry  of  War  or  Chief  of  Knglneers.  or  to  I.umIs 
purchamnl  or  acqnlnM  by  oondeninatlon  l>y  the  t'nllrd  States,  or  wltlidr-wn  l»v 
the  President  under  the  art  npprove<l  .lime  tw«»nfy- fifth.  nlneteiMi  Imndreil  anil 
ten.  entithHl  "An  a«*t  fo  authorlxe  the  Pref^Mont  of  the  T'nltiM  States  to  ninke 
wlthdrnwrils  of  pi'hMe  lainN  In  nTtnln  tmsoi"  where  sn^'h  IrMids  are  pnrrhi<»*#*il. 
acquired  by  condemnation,  or  withdrawn  by  the  Pn*sldent  for  the  w»1e  pnnio^* 
of  promoting  navliratlon. 

Pawed  the  Tlnn***-  *^f  Hepr<*sentatlv(H(  Atttrtwt  21.  1014 

Attest:  «oi-rii  TsfMsiK.  nnf 

Tho  Chairman.  Now,  to  pet  at  tlio  matter  systemnticnilv,  T  would 
like  to  know  who  is  present  and  desires  to  l)e  Iienrd  tliis  morninp,  and 
then  T  will  consult  with  them  ahoiit  when  snch  one  desires  to  lie 
heard,  and  nl>out  how  lon|?.  I  would  like  to  have  the  pentlomen 
who  are  pres4»nt  pve  me  their  nntne«:  and  to  indicate  when  and  how 
lonif  they  desire  to  l>c  heard. 

^  Senatcjf  Smoot.  Mr.  Chairman,  lH»f<»re  we  lK»pin  to  parcel  out  the 
time  as  to  when  certain  people  sluudd  speak,  it  M»ems  to  nie  we  oupht 
to  have  some  kind  of  a  nrcpram  n^a^  to  how  we  are  poin<if  to  pnToed 
with  the  consideration  or  the  hill.  In  mv  o|)inion  it  seems  to  me  that 
the  adv<Kmtes  of  the  hill  shouhl  first  mate  their  statement  as  to  wimt 
ifi  their  understanding  of  it«  pn>visions  and  why  the  hill  should  be 
passe<i. 

The  CiiAiKMAN.  I  think  that  would  Ih»  desirnhle. 

Senator  Sm<h>t.  I  think  that  somehody  representing  the  Depart- 
ment of  the  IntiTior  (Might  to  make  the  opening  statement. 

The  Chairman.  Mr.  Finney  will  W  fir*-!.  I  just  wnnte<l  to  jjet  a 
list  of  those  i)reM»nt  who  desire  to  Ih»  heard  to  know  how  many  there 
would  be  and  how  manv  days  it  would  take. 

Senator  SnAnioTu.  Mr.  (Minirmnn«  when  in  Denver,  (Jov.  Am* 
mons,  of  (\ilomdo,  stated  that  he  wanted  to  l>e  heard  on  Inith  of 
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'-*  bills,  and  that  the  governor  elect,  Charles  A.  Carlson,  would 

-  •  like  to  be  heard.    I  would  like  to  have  the  committee  indicate  at 

it  time  thev  will  hear  them  so  that  I  can  communicate  with  them. 

I  he  CiiJkiKMAN.  I  apprehend  that  the  committee  will  be  able  to 

-  .if  them  at  any  time  that  they  might  be  here.    We  have  another 
iring  set  for  next  week, 

^vnator  Suairoth.  They  want  to  be  heard  on  both  of  the  bills. 
.^^nator  Smoot.  Suppose  you  wire  them  to  come  on  next  Monday 

-  as  soon  thereafter  as  possible,  and  then  they  can  be  heard  on  both 

• 

The  Chairman.  Yes;  and  then  we  can  hear  them  when  it  is  con- 

r.  .ent. 

^^nator  Jones.  Mr.  Chairman,  I  introduced  Senate  bill  No.  6712, 
'  I  .ink  it  is,  and  that  I  would  like  to  have  heard  in  connection  with 
.  -*  House  bilK  because  it  covers  the  same  subject;  and  I  would  like 

Ijaxe  it  printed  along  with  the  hearings,  as  it  is  with  reference 

the  House  bill,  and  I  will  probably  want  an  opportunity  to  be 

■  ^J  briefly  in  reference  to  my  bill. 

The  Cif  AiRMAX.  Is  there  any  objection  to  considering  both  bills  at 
-*  «afne  time? 

There  being  no  objection,  it  will  be  done,  and  both  bills  will  be 
"'.:  ie*l  in  the  record  as  being  considered  jointly. 
The  bill  referred  to  is  as  follows:) 

r   'X    T'*^  aW  ard  to  rezulatc  tt^c  dcvclopmont,  opera tloii,  and  mrtlntcnance  of  water 
•  Mvincrs  on  Irnds  of  tie  TnltiHl  States,  and  for  other  purposes. 

■"^  it  rmaried  bff  the  Senate  and  House  of  Representatives  of  the  United 

•':r^«  ♦/  America  in  Congress  assembled,  Thnt  In  order  to  utilize  for  the  benefit 

f  ti^  ;  oMic  the  water-power  reBonrcos  dependent  In  whole  or  in  part  for  their 

•*r  •>*-S»rn>ent  niv»n  the  use  of  I'ublic  h'nds  of  the  Ignited  States  (including 

•  •*.-  •     r.iwl   in  order  to  prevent   the  unrepnlnted   monopoly  of  said  water 

•  -  -r^  jnfl  fi  r  the  purpose  of  developing,  generating,  trnnsniittiuff,  nnd  ntiliziug 

-i^^lieotrlc  jiower,  the  right  to  construct,  develop,  nialntaiu.  and  opt^rate  dams, 

•  ^r^ruTK  cnnpls,  oondnltfi,  pipe  lines,  tnnnels,  water-power  or  hydroelectric 

r«.  rr^nfonlsition  nnd  distributing  lines,  and  nil  other  appurtenant  const ruc- 

•  -  •    »tTTK*tnres,  nnd  nppllrnces  necessary  or  convenient  for  the  development, 
r    --rri«iii.  tmnmitsslon,  nnd  utilization  of  hydroelectric  power  on.  over,  under, 

or»t^  2»ny  pi^rt  of  the  public  lands  of  the  United  States  (Including  Alaska), 

— w*— .^1  nr  unreserved,  including  nntlonnl  forests,  national  monuments,  nnd 

■  a  r<'^n-?Mions.  Is  hereby  granted,  upon  compllphce  with  the  conditions  here- 

•^^r  ImpotiPd.  to  nny  Stnte  or  munlcipnl  subdivision  thereof  or  to  any  mutual 

•  ;cr»'Ir--ifcerr!cp  oorporntlon  organized  for  the  puriwse,  or  to  nny  person  or 

-^-c*«  *nfborfzed  by  the  Stnte  or  States  In  which  nny  portion  of  such  dnm, 

'-  —  re  T9fmTvn}T,  wnter-power  or  hydroelectric  plant,  or  transmission  or  dls- 

-  "rtnx  lln««  mny  be  located,  to  engage  In  the  business  of  furnishing  water 

•  ^  «V<r'^*<tfr  OSes,  Irrigation,  transportation,  or  any  other  purpo.ses.  or  llcht, 
■   •    f^m'^^T,  or  energy,  generated  by  electricity  or  otherwise:  Provided,  Thnt 

•  «»   f^  In  which  such  Innds  may  be  located  shall  have  provided  for  the  regula- 

-  -1*1  control  of  mutual  and  pubMc-servlce  corporations  and  persons  engaging 

-  •y^   t«n<liM"«*.     Rnch  State,  municipal  suNlivision,  mutual  or  pub Mc-ser vice 

-  — *rr»i1nn.  person  or  persons  Is  hereinafter  referred  to  as  the  "  grantee." 

^  '  Z.  T>jif  any  grnntee  hereunder  may  construct,  develop.  nvHntiin,  nnd 
^— !•  A^mm,  reservoirs,  canals,  conduits,  pipe  lines,  tunnels,  water-power  or 
•rrtr;**-mc  plnnts,  tmnsmisslon  and  d'stribnt'ng  lines,  and  all  other  np- 
— #c.-»t  •frnrtnres  nnd  appliances  on.  over,  under,  nnd  across  any  part  of  the 
•     •  T-iidK  nf  the  United  States  (Imludlng  Alaska),  reserved  or  unreserved. 

-  •••;-«  fif»tlonjil  forests,  nntlonnl  monuments,  and  Ind'an  reservations,  upon 
r  w'rh  tfe  Secretary  of  the  departmont  having  jurisdiction  over  such  lands 

--#*f  #-f  lew  right  to  tiie  use  of  water  and  plans  and  siieclfications  for  such 

t  -t^  -'^Hber  w'th  mich  dm  wings  of  the  proposed  construction  and  such  map 

'  tt^  r'Tt>pr**d  location  and  floo<led  arei  as  may  be  requinvl  for  a  full  under- 
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standing  of  tbe  subject,  which  pliins,  niiociflnitions.  nnd  dniwinpi  shall  be  m|»^ 
proved  by  such  Secretary  if  it  apitcarit  to  blni  Ihnt  the  proiiotHHl  de%'elopnii*i«C. 
will  promote  the  hifsbeKt  nnd  greatest  prnoticable  UHe  of  tbe  w>itvr  re^<»ur«x.-« 
involved.    Wfthln  ninety  days  after  the  approval  of  such  pinna,  KiHH*lf1cntlutii«, 
and  drawings  said  grantee  and  aucb  Secretary  shall  agree  n|K>n  the  then  f.iir 
market  value  of  tbo  lands  pro|K>f<e4l  to  |)e  occ*upietl  which  are  owneil  or  c*oti* 
trolled  by  the  United  States,  and  In  the  event  of  their  failure  to  agree  wUliin 
such  time,  then  such  grantee  shall  have  the  right  to«  and  may,  beg'n  prociH*«l' 
ings  In  the  district  court  of  tbe  Vnited  Stntes  for  the  district  In  which  tnidj 
lands  or  any  part  thereof  may  be  lt>cate<l  for  the  puriH>Ke  of  determining   ilio 
then  fair  market  value  thenH>f.     Such  district  court  Is  hereby  given  jurlstiu*- 
tiou  of  wild  pro(*eodlngs  for  such  purfM^rte.  and  service  of  pro<*eHH  may  Ih*  bfi«l 
U|M)n  tlie  clerk  of  said  court,  and  uiH)n  such  service*  being  made  the  Attoriioy 
General  of  the  United  States  shall  enter  his  apitcfininc^e  for  the  United  Htnt4*fl«. 
Such  procetHllngs  shall  be  conducted  atn*ordlng  to  the  laws  and  rules  In  fort*e  tri 
said  Jurisilictlon  at  said  time  for  the  exercise  of  the  right  of  eminent  doumin  fi^r 
public  purjioses,  wUh  the  right  of  apiieal  as  in  other  cases.     U|M>n  an  tign*4»- 
ment  t)eing  reached  as  to  the  fair  market  value  of  said  land  between  stild  8«h*- 
retary  and  the  grantee,  or  In  the  event  of  their  failure  to  agree,  then  u|M>n  tlie 
final  adjudication  of  the  value  of  said  land  the  grantfH*  shall  have  the  right 
to  occupy  the  same  for  the  pr.riH)S(>M  alHive  w>t  forth  for  a  |>erlod  of  fifty  year** 
after  such  agreement  or  final  adjudication,  and  after  the  explnitlon  of  m*Ut 
period  of  fifty  years  such  right  shall  cMutinue  until  terminated  and  coiuiieitwi • 
tion  has  been'  made  to  the  grantee  for  the  fair  value  of  Its  proiHM'ty.  as  herciti 
provided.     During  the  o<'cui»ancy  of  said  land  by  the  gnintct*  It  shall  pay  Into 
the  Treasury  of  the  United  States  annually,  in  advance,  a  sum  equal  to  five  i»er 
centum  uinhi  the  fair  market  \alue  of  surh  land  as  so  detenu  hied  by  agrtN** 
ment  or  final  adjudication,  and  the  liability  for  such  payment  shall  (*(mHtltute  n 
preferred  claim  against  all  th«>  aswMs  of  the  grantet*  and  may  be  c*»necte«l  by 
suit  brought  in  the  name  of  the  Unltnl  Stales,  and  in  tlie  euMU  of  the  failure 
of  the  grantee  to  pay  any  Judgment  and  costs  recnnereil  In  such  suit,  then  surh 
Judgment   may  provide  for  eje(*tlng  said  grant im>  from  mid  premls(*s  ami  for 
the  forfeiture* of  the  grant. 

Sfc.  3.  That  in  the  acquisition  of  the  pnM^erty  of  the  grantee,  as  hereinafter 
providwL  no  value  sPall  be  rl.tiuHHl  by  or  alloweil  to  the  grantee  for  th«»  use  of 
or  the  right  to  use  the  lands  ."npiinnl  under  tbe  terms  of  this  act. 

Sic.  4.  That  where  the  public  Interejtt  re*iulres  or  Justifies  the  exi^Mition  by 
the  grantee  of  cou tracts  for  IIh»  s.i»e  and  ddheiy  of  cltH'trlcul  energy  fi»r 
Iierlods  c\u»ndlug  bcyiaal  the  fifty-ynir  |»eriod  bcrMu  nauHM.  sfch  i-ontn^ls  mnv 
be  cuieictl  Into  u|m»u*  the  appn»v.«l  of  ibc  Uttbllc  S«'r\ l««e  Uonunl»'*lon  or  similar 
authority  in  the  Stale  In  which  the  n-'le  or  delivery  of  |»«»w«'r  Is  made,  or  If  i««»id 
or  di'lncHN!  In  a  Territory,  then  ui««h  the  appn»\al  of  the  authority  nndiT 
wl:irh  the  grant  Is  made,  and  th«Me«fter,  In  the  e\eut  of  the  tern»ln;'tl»»n  of  thi» 
giant  as  herein  proWd«*<l,  the  Unlti»*l  Stjtte*  or  any  subM«H]ue!it  gninte««  shall 
assume  and  fulfill  all  such  c«>ntracts  entereil  Into  l>y  the  original  gnnte^*. 

.^M\  r>.  Thai  roiii;te>s  may.  at  niiy  thi.e.  pf m\  Ide  fnr  tlie  teni>iuatii«n  nf  th«« 
right  to  iKHMipy  such  land  u|»on  the  expiration  «if  wild  fifty-year  perltnL  or  nt  n'l'* 
time  thereiifter.  and  pn^^  Ide  ff»r  the  diH|M»Hltlou  of  all  the  pmperty  of  th.» 
grantee  depenilent  f<»r  lis  sucfess  uim.u  the  rights  bereliy  grant<»«l,  which  -IimII 
Include  the  m»<*«»ssary  appurtenant  pmperly  cieaiwl  or  iM^quin-cl  and  valt.«hle  «»r 
ser\ legible  in  the  distribution  of  water  or  hi  the  getiemtlon.  trntiKnilH»4|on,  or 
dlsttlbution  of  light,  heat.  iH»wer,  «»r  energy.  ui»on  the  pntmeui  of  fair  roiu 
|H»ii^illou  and  uiNiu  the  n^Mmepllon  of  all  niutnM*t«*  etitere«il  Into  by  said  grantee 
which  l:a%e  the  approval  of  the  duly  <^»nHtltutiHl  public  authority  Innliii;  JiuIm- 

dh'tion  theteof. 

Sm\  fi.  That  In  order  to  prewMit  tying  up.  for  sisHMilntlve  pur|N»H«»s.  nny  of 
tlie  IjUhIs  to  Ik»  a<'<pilre«l  under  thi<  net.  the  grj»ntee  shall  coinnieiHN*  the  <''»i» 
structUai  of  the  projec't  within  two  jenrs  from  the  d  ite  of  the  nureiMnenl.  or  In 
the  event  of  failure  to  agree  then  upon  the  dme  of  final  ndjudl-atlori.  an  !«•  llu* 
\j  jp«»  «  f  III-'  I  id  til  It'  .i«i.,..it.  ni.  I  *\  .1.  li«M.  f'tT.  til  u'««-d  fn«th.  rontnm- 
ously.  and  with  due  dlllgen(*e,  pro*Mvute  such  c»iuntrttctiou,  and  nhall  wltliin 
the  further  term  of  fi\e  yiiirs  cmmplete  and  put  In  conunerclal  o|H»rntlMn  «n»h 
jsirt  of  tlie  ultimate  detelopiuent  as  the  8r«*retary  or  Se<'n*tarl«»s  of  tlie  ih'iKirt- 
ment  or  de|M»rtnients  then  hnxlng  JurlNlirtlon  oxer  *«u<'h  lands  nhall  <l«Hm 
necessary  to  supply  tlie  renMiu.  hie  n<*«Hts  o(  the  then  axnilable  ninrk<*t.  and  «*i>')tt 
from  time  ti»  lli»;e  lher«'..fier  eonKiri:»t  •»iith  |ortl«»u  of  the  bMl,iu<*e  of  »\u'\\ 
ultimate  dexrloimiout  ««  ^jud  .HiH*rei.iry  or  S4HTiMarli»s  may  dlre<'t  nnd  wlilila 
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ppecllled  by  mid  Secretary  or  Secretaries,  so  as  to  supply  adequately 

market  demands  until  such  ultimate  development  shall  be  com- 

and  DO  extensions  of  the  periods  herein  s])ecifled  shall  be  granted  except 

-  tbe  l*rerfd<*nt.  and  then  only  when,  In  his  judgment,  the  public  nlterest  will 
"w  rwnDoted  thereby. 

Sr.  7.  Th»t  rated*  charged  by  all  frrantees  under  this  HCt  shall  be  reasonable 

-  !  tbe  «*rvice   ;ind  ofjeration  shjill  be  pdequ:'te  and  efficient    and  all  such 
r-:-iX*^^9  shall  bo  subject  to  lawful  regulation  In  the  public  interest  as  to  rates 

K'benrlse  by  the  rcs]»ectlve  States  hp ring  jurIs<liction  thereof :  Provided,  liovy 
'   Tbat  the  rnited  States  reserves  the  right  to  regulate  rrtes  and  service  to 

-  f*«n»niuer  to  th<»  extent  that  the  business  of  the  grantee  mity  be  o**  shall 
«r^<&*  tnti^nitate, 

"t.^w  That   the  provisions  of  this  act  shall  apply  to  all  grantees  herein 

•  jnnteil  whn,  under  existing  Ipws  or  by  the  terms  of  nn  agreement  or  agree- 
T^^t%  hrrvtofore  entered  into  with  the  Department  of  the  Interior  or  the  D^ 

4\t  Agriculture,  may  have  constructed,  or  have  under  construction, 
e«?i  woiFK,  canals,  c«>nduits.  pij>e  lines,  tunnels,  water-power  or  hydro- 
plants.  tninsmi}«lon  or  distributing  lines,  and  appurtenant  structure* 

•  jpf^H^cces   oii^  over,  under,  or  across  jiny  part  of  the  public  buids  of  the 
'9d  9tiite«,  reserved  or  unreserved   as  defined  in  section  one  of  this  act,  and 

■  ^  srvntee  shall  have  the  richt  to  have  the  then  fair  mnrket  value  of  the  Innds 

-  '-^r-jfiied  and  used  determined,  as  in  snid  section  two  provided,  and  shall 

.  'v-qioa  be  entitled  to  all  tbe  rights,  privileges,  and  benefits  of  this  act,  and 

.-^t  t«  It*  temis  rnd  provisions.    T'pcm  a  determination  of  the  fair  market 

•*  «rf  aaid  land,  by  and  l>etween  the  Secretary  of  the  department  having 

^.«5irtkPo  orer  such  lands  and  the  grantee,  or.  in  the  event  of  their  failure 

:srep«  then  upon  the  final  adjudication  of  the  vjilue  of  said  lands,  as  provided 

•^•tioij  two  of  this  i»ct.  and  upon  such  modification  of  Its  plans  and  specl- 

•-••  'fia  for  development  as  the  Secretary  may  deem  necessary  to  promote  by 

■  ■•mrf«»s*d  development  the  highest  and  greatest  practical  use  of  the  water 

-  Tr:«a  lDv«»lved   such  grantee  shail  have  the  right  to  ask.  demand,  and  re* 
••  Tb^  m inhibition  of  any  nnd  all  agreements  theretofore  made  with  the  De- 

I'Trrtit  of  the  Interior  or  the  Depnrtment  of  Agriculture  having  reference  to 
-  *t  tbe  richts  of  way  or  lands  of  the  United  States  so  occupied  or  used,  and 

•  Cte  fMyment  by  eald  grantee  into  the  Treasury  of  the  United  States  of  the 

-  '  aonnsil  iiayment  for  the  use  of  said  lands,  as  herein  provided,  all  such 
r^«sj<nt  or  agreements  shall  be  canceled  and  annulled  and  be  of  no  further 


-♦•i 


^. »"  O.  That  all  water-|v;wer  reserves  may  bo  opened  by  the  Presidont  to  loca- 

--    attt lenient,  encry.  and  dis]K)sal  under  the  apiu'opriate  public-land  hiws,  so 

'  -^  tbe  same  wilt  not  impair,  prejudice,  or  destroy  tbe  use  of  the  land  for 

T  •---;»iwer  development,  generation,  tnmsmlsslon,  or  utilization,  It  being  the 

-  fff  thi*s  fiertlon  that  so  far  as  possible  lands  available  nnd  necessary  for 

•  ffT  ywwer  ;  nd  for  other  purposes  shall  be  used  for  all  purposes,  the  w.iter 
.  r--»  hti^we. er.  toeing  the  doniinant  use,  which  reservation  shall  be  expressed 
z      '  r^'tentw  Issued  for  such  land. 

-sj-r,  lo   That  the  works  constructed  and  maintained  under  authority  of  this 

^z  \  w»t  be  owned,  leased,  trusteed,  possessed,  or  controlled  by  Jiny  device 

"  r  mvj  manner  s«t  that  they  form  a  part  of  or  In  any  wjij'  affect  anj-  comblna- 

•  -.  .n  tbe  form  of  an  unlawful  trust,  or  form  the  subject  of  any  contract  or 

•  -f^raoy  to  limit  the  output  of  electric  energy  or  In  restraint  of  trade  with 

•  -  -en  nations  or  between  two  or  more  States  or  Territories  in  the  generation, 

•  *-  i.r  dLHtribotion  of  electric  energy.. 

*.  r.  11^  Ttiat  any  gnint  made  hereunder  maj'  be  forfeited  and  conceled  before 
•fc-  eij>iratlon  of  tbe  fiO-yenr  period  herein  named,  by  appropriate  [)roceedlngs 

I  roort  of  ci»miietent  jurisdiction,  whenever  the  grantee  shall  fall  to  comply 
^    .  'Jje  terms  of  this  act. 

f'C,  H.  That  the  Secretary  having  control  and  jurisdiction  over  any  lands 
r>.ecl  U>  the  provisions  of  this  act  may  make  such  rules  and  regulations  as 
:  1^  be  neceasnry  snd  projier  for  the  purpose  of  carrying  out  the  provisions  of 
•i. «  sn  In  relation  to  the  lands  under  his  control  and  jurisdiction. 

*tc.  :2L  That  tbe  provisions  of  section  one  of  this  act  defining  the  quallflca- 
try  for  a  grantee  hereunder  shall  not  apply  to  any  water-jKiwer 
or  proposals  for  development  of  a  capncity  of  one  thousand  horse* 
^wr  or  less,  and  In  such  cases  the  benefits  of  this  act  shall  extend  to  any 
^tvsl  corpora tton.  or  association  of  persons  which  shall  comply  with  the  other 
:«ruv  and  i«i|airements  bereof 
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Sec.  14.  That  nil  acts  and  parts  of  acts  inconsistent  with  this  act  are  b«*r»-l 
repealed*  and  the  rlpht  to  alter,  amend,  or  repeal  this  act  is  hereby  eapr-*— — i 
reserved:  Provided,  That  In  case  any  (grantee  hereunder  shall,  at  the  t1ia»«-^ 
such  alteration,  amendment,  or  repeal,  have  exercised  rights  In  noconlance    %%  • 
this  act,  such  rights  and  property  used  thereunder  shall  be  deemed  pnig  *^*  i  i 
rights  of  such  grantee,  of  which  such  grantee  shall  not  until  tlie  tliiit*  !i«*r*«- 
fixed  for  termination  be  deprived  by  such  alteration,  amendment,  or  rei»etil.    4i  n 
then  only  upon  the  conditions  provided  in  case  of  termination  by  section      t%  i 
of  this  act. 


length, 


Senator  Clark.  My  colleague,  Mr.  Mondell,  has  an  interest  in 
of  these  bills  and  desires  to  be  heard,  but  he  can  be  here  at  any  ti  ri  iH 

The  Chairman.  We  would  be  glad  to  have  him  here  at  any  tinit^. 

Senator  Clark.  He  probably  would  like  to  discuss  it  at  hovji 
'[,  as  he  was  not  before  the  House  committee. 

Senator  Smoot.  I  shall  wire  Gov.  Spry,  of  Utah,  to  come  hero  iti 
soon  as  possible. 

The  Chairman.  I  think  it  would  be  proper,  if  it  meets  with  tin 
approval  of  the  committee,  to  have  Mr.  Finney  and  Mr.  Sni^t  f% 
^•liom  I  see  present,  make  statements  of  their  views  in  behalf  of  tliti 
Interior  Department  and  sav  what  thev  have  to  say  in  support  c>l 
the  bill  in  the  opening.  If  there  is  no  objection,  we  will  pursue  thri  t 
course.  We  will  hear  Mr.  Finnev  firet.  Whatever  vou  have  to  m»  v 
in  behnlf  of  tho  bill,  Mr.  Finney,  \vc  will  be  plad  to  near. 

STATEMENT  OF  MR.  EDWABD  C.  PimTET,  ASSISTANT  ATTORNE-T. 

DEPABTKENT  OF  THE  INTEBIOB. 

Mr.  FiNNKY.  Mr.  Chairman,  for  the  past  six  or  soven  years  t!ic» 
department  hns  realized  that  the  present  laws  relutinsr  to  the  dovel(>j>- 
ment  of  water  power  were  ill  adapted  to  secure  that  developnu-iit 
from  the  standpoint  of  the  woul(l-l>e  de\  eloper  and  investor.     Wo 
have  had  numerous  oral  and  written  conununications  from  power 
comi>anies,  and  those  who  have  invested  their  money  in  these  enter- 
prises, and  others,  urging;  the  preparation  of  .some  legishition  to 
cover  the  situation. 

As  you  are  aware,  a  number  of  bills  have  been  presented  nt  the 
various  sessions  of  CongreKs.  Lnst  year  Secretary  Lane  t<Kik  the 
matter  up  aiul  held  conferences  with  the  representative's  of  the 
various  interests,  and  some  members  of  this  conunittee  and  membei-H 
of  the  House  committee,  and  as  a  result  a  tentative  nu'nstuv  was 

Crepared  and  was  introduced  in  the  House,  being  Xo.  1 ISIK^.  Th:it 
ill  was  the  subject  of  an  extensive  hearing  before  the  (\)mmittee  on 
Public  Lands  of  the  H<iuse  in  April  luul  May,  lOH.  After  thnse 
hearings  the  House  Committee  on  Public  Ljmils  reportcil  out  the 
measure  which  bears  the  number  ir»r»73.  and  which  was  passed  l>y  the 
House  on  August  *J4,  HU4,  and  is  now  pending;  before  the  Senate. 

Senator  Sm<h)T.  Is  that  sub.stantially  the  same  as  the  bill  on  which 
the  hearings  were  had  i 

Mr.  Finney.  Yes,  sir;  it  is  along  the  sanu*  g<»neral  line  as  No. 
14803,  with  some  amendments  and  clianires  sugiicvted  at  the  hearinirs 
and  othei-s  made  on  the  fltwr  of  the  House.  The  general  thon;:ht 
and  purpoM*  of  the  bill  is  the  same. 

Senator  SMtKn*.  Mr.  Finnev,  haxe  you  in  mind  the  amendments 
that  were  offered?  If  so,  t  would  like  to  have  you  state  those 
amendments  and  also  the  reasons  f(»r  them.    T  ha^e  read  the  hearinpi 
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'r>tZT  carefully  and  I  have  not  had  time  to  compare  the  two  bills. 
1  U#>ug:fat  perhaps  you  could  do  that  in  a  very  short  time  and  save 

•  •^itlerablc  wort 

Mr.   FiNXKY.  I  could  give  you  all  the  amendments  that  were 
.  ^'.rtd  before  the  committee  of  the  House,  but  those  that  were  offered 
iLt  floor  of  the  House  I  am  not  so  sure  of.    I  might  undertake 
••    ^. 

>rfiator  SvooT.  That  would  be  sufficient,  I  think,  and  it  would 
'  the  committee  greatly,  because  if  you  do  not  do  it  now  in  your 
--vs^nt  we  will  have  to  compare  them  ourselves. 

Mr.  Fix  NET.  The  bill  as  passed  by  the  House  meets  with  the 

'  roral  of  Secretary  Lane,  and  he  believes  that  it  should  be  enacted 
■  iw  and  that  it  will  insure  the  development  of  electrical  resources 

'  the  public  domain  and  safemiard  the  public  interests. 

Tue  main  features  of  this  bill  are,  first,  the  proposition  to  lease  or 
''^  t  the  nse  of  public  lands  in  reservations  for  periods  not  exceed- 

J  '<•  years  by  individuals  or  corporations  for  the  construction  of 
:•  "er  sites  and  the  utilization  of  power. 

"rnator  Clark.  Right  on  that  point,  Mr.  Finney,  may  I  just  make 
'•*  inquiry!  Is  there  anything  in  the  bill  anywhere  which  provides 
;;.  conditions  under  which,  those  conditions  being  complied  with, 

*  '-*  is  an  absohite  certainty  that  the  person  can  secure  the  privilege 

h  the  Secretary  of  the  Interior  is  authorized  to  grant? 
ifr.  Fin  KEY.  AVhether,  if  a  person  applies  for  a  permit  to  develop, 
-  .?  attsolutely  entitled  to  have  his  application  approved  by  the 
'   iitment  i 

^*tutor  CYark.  Yes,  sir;  after  he  has  complied  with  the  terms  of 
li'  Uv  and  with  all  rules  and  regulations. 

Mr  Finney.  No,  sir;  it  is  not  at  the  present  time  mandatory  on 
w '  N?crcCary  of  the  Interior. 

viulor  Clark.  Do  you  not  think  something  of  that  sort  ought  to 
*  ioDe  where,  if,  under  regulations  made  by  the  department,  cer- 
*'  :  conditions,  specified  conditions,  are  complied  with,  that  is,  if 
'^*  party  complies  with  all  those  conditions,  it  ought  then  to  be 
:'    mbent  on  the  Secretary  of  the  Interior,  as  a  matter  of  course, 

Tnnl  the  permit! 

Mr.  Finney.  I  think,  generally  speaking,  just  as  in  the  case  of  a 

'  •^tead  entry  or  any  other  entry  of  public  lands,  the  first  quali* 
■  "i  ^ntxjman  who  is  willing  to  comply  with  the  law  should  be  given 
- '  right  to  get  the  property. 

*^nat0r  Clark.  Do  you  not  think  that  something  ought  to  be  em* 
-'  i.'fd  in  the  bill  providing  for  that? 

Mr.  Finney.  From  a  departmental  standpoint  I  do  not  think  it 
'-'''s&mrT,  because  I  think  that  would  be  undoubtedly  the  case.  I 
.  not  diink  any  Secretary  of  the  Interior  would  arbitrarily  dis* 
'-'^inate  between  two  corporations  or  between  individuals. 

^>»fuitor  Clark.  Well,  I  understand  that  this  bill  is  for  the  pur* 
'•  ^  of  hastening  the  development  of  water  power,  and  under  such 
'  ~  Iftions  as  the  Secretary  of  the  Interior,  m  his  wisdom,  in  con- 
t^xm  with  what  is  provided  in  the  bill,  provides.  We  all  know, 
i' :  ve  may  as  well  face  the  fact  at  the  begmning  of  this  inquiry  as 
-'.*'vhcre  ebe,  that  there  is  complaint — I  am  not  saying  that  it  is 
f.«;Ddcd  on  fact  or  anything  of  that  sort—but  there  is  complaint 
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that  it  is  almost  impossible  to  do  anything  in  regard  to  the  of^^n 
up  of  any  of  these  resources.     Inasmuch  as  we  all  believe  that 
Secretary  of  the  Interior  would  not  make  any  discrimination,  <lo  y 
not  believe  that  it  would  be  a  wise  policy  to  insert  in  this  bill  «v»ri 
where  an  absolute  right  for  the  applicant,  in  case  he  conipIie&»  m 
all  the  rules  and  regulations  and  is  eligible,  to  secure  that  ri^it 

Mr.  Finney.  That,  perhaps,  would  not  be  objectionable  if  it  ^^ 
safeguarded  by  giving  to  the  department  some  authority  to    ti 
down  applications  of  those  who  are  not  qualified  and  those  seekii 
to  create  a  monopoly. 

Senator  Clahk.  I  think  that  is  already  covered  here. 

Mr.  Kinney.  Possibly. 

Senator  S^ioot.  I  think  that  is  covered  in  another  sectioiu 

Let  me  call  your  attention  to  the  proviso  found  on  page  2  of  t 
bill,  beginning  on  line  18,  in  connection  with  what  the  Senator  f  n* 
Wyoming  has  just  stated: 

PrnvitUd  further,  Tlnit  for  tho  luirpope  of  (MiabUtig  iippUcnnts  for  a  leiifn* 
secnro  tlu»  dntii  riMHilnnl  in  conntMMlon  therewith,  the  SecTOtnry  of  tbe  liitt»r 
nmy.  iiii<lor  ^renornl  roLMihitlouH  to  ho  IfrirhI  hy  hhu,  grant  proUiulnary  |>i*rii' 
authorizing  thi*  orcniKition  of  Innils  vnlunble  for  wntoriKiwer  development  f«»r 
lK»rin(l  not  ox(\'Hlin>j  one  >onr  in  nny  hiw.  which  time  umy,  however,  uimmi   «• 
pi  lent  ion.  Im»  extcncUMl  hy  the  SivrelMry  of  the  Interior  If  the  couiplelUm    «] 
the  iipplicnllon  for  Ion  ho  hnH  bi»en  prevented  hy  nnnstutl  weather  oonditltMia 
hy  some  sptH'lnl  or  pec  n  liar  en  one  Iteyiunl  tlie  et>ntrol  of  tlie  i)ermUti««. 

Now,  Mr.  Finney,  I  wanted  to  ask  if  that  would  not  enable  t!»€ 
Secretary  to  favor  personal  friends  or  political  friends,  and  wotilcl 
it  not  be  in  his  power  to  control  that  absolutely,  no  matter  whetluT 
any  person  had  applied  before  and  complied  with  all  the  requin»- 
ments  made  under  the  rules  and  regulations  which  he  might  tsstie  f 
Is  it  not  in  the  hands  of  the  Secretary  of  the  Interior  to  give  that  t<> 
whomever  he  pleases? 

Mr.  FiNNET.  The  purpose  of  the  proviso,  Senator  Smoot,  of  cour»» 
you  can  see.  I  do  not  think  it  has  that  effect.  The  purpose*  of 
cout*se,  is  to  enable  persons  to  cet  the  data  and  to  put  them  m  poeii- 
tion  to  decide  whether  or  not  they  want  to  ^t  a  permanent  lease  <>r 
permit.  Developers  do  not  care  to  put  their  time  and  money  into 
un  enterprise  until  they  make  some  preliminary  investigation*  ami 
thev  do  not  want  to  make  a  preliminarv  investigation  ii  there  is  n 
prouability  that  that  particular  site  will  be  given  to  somelnxly^  else. 
The  purpose  was  to  give  a  brief  preliminary  period  in  which  n 
would-be  deveIo|)er  can  get  up  data  and  look  into  the  proposition  to 
see  if  he  wishes  to  make  an  application. 

Senotor  Si^kkit.  I  know  what  your  general  idea  is,  and  perhaps  it 
was  tlie  idea  of  the  framers  of  the  bill ;  but  is  it  not  a  fact  that  under 
the  woniing  of  the  bill  the  Secretary  of  the  Interior  will  have  abso 
lute  power  to  control  the  natural  resoun*es  of  the  United  States  an<l 
transfer  rights  for  the  creation  of  water  power  anywhere  in  the 
Uniteil  Static  to  whomever  he  may  please? 

Mr.  FiXNET.  I  do  not  understand  that  can  be  done  under  the  ivgu- 
lations  proposed  in  this  proviso.  The  proviso  anticipates  th«>  iu:ik- 
ing  of  general  regulations.  Those  general  regulntions,  \\hen  isstunl, 
can  Ih5  taken  advantage  of  by  anyone  who  is  qualified. 

Senator  Sm<x»t.  It  goes  further  than  that.  It  says  here  thnt  the 
Secretary  may,  under  general  regulatitms  to  Ih»  issued  h>  .lim,  do  hm- 
tain  things.    It  does  not  aay  he  shall  at  all.    It  is  left* entirely  with 
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ry  of  the  Ipterior  as  to  whether,  after  complying  with  the 
-•=:ruimtioDs,  the  permit  shall  be  given  to  the  party;  and  I  do  not  see 
if  anybody  becomes  interested  in  a  water  power  and  he  has 
[jed  with  ail  of  the  regulations  that  have  been  made  by  the  de- 
:  irtmcpt  mider  the  law,  any  person  should  have  a  right  to  say  that 
"  SoCwitlistanding  that  you  have  complied  with  all  rules  and  reguia- 
i^  ms  and  the  law,  you  have  not  the  right  now  to  go  on  w4th  the  de- 
<r.4>pn»e&t  of  the  enterprise." 
Mr.  FiK^ET.  I  do  not  think  that  that  was  th<e  purpose  of  the  bill, 
\^  discriminate,  or  to  permit  anyone  to  discriminate. 
WoBKS.  But  it  does. 
ktor  Smoot.  But  it  does,  does  it  not  ? 

WoKKS.  It  does  leave  it  to  his  discretion,  does  it  not  ? 
Mr.  FixjCEY.  It  does  leave  it  to  his  discretion,  with  the  further 
Tinfiratioii  that  this  is  all  under  general  regulations,  and  anyone 
«  >o  is  qualiSed  can  take  advantage  of  it. 

Senator  Clabk.  With  regard  to  my  notion  in  regard  to  the  mat- 

*r  to  which  I  called  vour  attention,  I  want  to  be  perfectly  clear  and 

r.i:n.     Many  of  us  have  complained — perhaps  justly  and  perhaps 

«;ii«t]j — that  systematically,  for  the  past  8  or  10  years,  the  laws  of 

^^^icas  have  been  hindered  and  impeded  in  their  operation  by  the 

•  iznattatrative  officers  of  the  Interior  Department.     Now,  that  is 

rHtrted  by  some  and  is  denied  by  many  others.    But  the  fact  remains 

-fi  abR>Ii]te  fact  that  we  have  upon  the  statute  books  now  laws  in 

•:bEK«jice  fts  this,  leaving  everything  to  the  discretion  of  the  Secre- 

ur%  of  the  Interior.    Now,  it  is  unfortunate  that  some  of  us  have 

to  belie^ie  that  where  that  discretion  is  lod.2:ed  with  the  Sec- 

7  there  has  been  a  disposition  not  to  administer  those  laws  in 

k  vij  of  patting  the  laws  into  active  operation,  but  not  to  administer 

'.•^^oi.     For  instance,  yru  take  th«  right?  of  v/ay  ucross  the  public 

i>i4  for  water-power  development,  the  old  act  providing  for  rights 

-i  VST.     It  is  absolutely  impossible,  under  the  regulations  of  the 

Izimar  Department  now,  for  that  law  to  operate.    You  can  not 

r  into  my  6tate,  as  I  un^lcrstand  it,  or  you  could  not  a  year  ns^o  or 

.  lear  ami  a  half  asro,  and  take  out  tfio  waters,  whicii  are  under 

tie  control  of  the  State,  under  the  old  law,  freely  and  honestly. 

Snaior  Robinson.  I  think  you  have  not  grasped  the  idea  that  I 
iiirk  b  inTolved  in  Senator  Clark^s  question.  His  suggestion  is 
■r.  inquirr  as  to  whether  or  not,  when  the  applicant  is  qualified  and 
:«  complied  with  the  regulations  prescribed  by  the  Secretary  or  by 
•4jp  bw,  it  should  be  mandatory  upon  the  Secretary  to  grant  a  per- 
Sjt.  or  whether  he  should  still  have  discretion  to  refuse  to  do  so, 
-'twhstanding  the  applicant  may  be  qualified  and  may  have  com- 
*lift]  vith  every  rule  and  law  of  the  department  necessary  to  secure 

1  rvrmit* 

llr.  Frxxrr.  I  think  the  applicant  should  be  qualified  to  carry 
'  'K-aH  the  tlevelopment  whicn  he  propses  to  make,  and  to  com- 
:  Ht  the  development  of  a  given  site,  and  if  he  is  so. qualified,  there 
▼■»'.M  he  nr»  disi-rimination. 

Sffiatrvr  RoDiNsoN.  His  question  does  not  address  itself  to  dis- 
-r  T/matioii  at  all.  You  have  not  got  it  yet.  His  question  is 
'J^ftlier,  the  applicant  being  qualified  and  having  comnlied  with 
:    the  rules  and  regulations  prescribed  by  law  and  by  trie  depart- 
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ment,  the  Secretary  of  the  Interior  should  still  be  authorised  t 
exercise  discretion  as  to  whether  he  would  issue  the  permit 

Mr.  Finney.  He  thought  thnt  the  law  should  be  mandatory,  tlia 
the  executive  officers  should  simply  carry  out  the  law  and  have  m 
discretion. 

Senator  Kolnnson.  In  other  words,  the  law  and  regulations  of  1 1, 
department,  fixed  under  the  hiw  and  by  authority  of  the  law,  &h«>t:t^ 

Erescribe  the  qualifications  of  the  applicant  and  the  conditions  th.i 
e  should  comply  with  before  he  should  be  entitled  to  a  permit  « > 
a  lease,  and  that  when  he  did  possess  those  oualifications  and  <};«! 
comply  with  those  regulations  then  he  should  be  entitled,  as  a  iitat 
ter  of  law,  to  his  permit  of  his  lease,  without  regnrd  to  the  di^<•rt• 
tion  of  the  Secretary.    That  is  the  idea  involved  in  his  question. 

Here  is  the  proposition  in  a  nutshell,  as  suggested  by  ^ena(<*] 
Clark:  If  the  Secretary  of  the  Interior  should  be  antagonistic  lo  t  Jui 
development  of  future  water-power  interests,  could  he,  under  Ihii 
bilh  refuse  to  grant  leases  or  make  leases,  notwithstanding  ever\i 
condition  of  law  and  regulation  of  the  department  might  liu\*j 
been  complied  with  ?    That  is  the  inquiry  Senator  Clark  makes. 

Senator  Clark.  In  other  words,  to  follow  that  up  u  little  furtluT^ 
whether  or  not  his  particular  ideas  as  to  the  bej-t  way  to  develtji 
water  power  is  to  govern  or  whether  the  law  and  regulatioiu'  r»f  tliti 
Interior  Department  should  govern. 

Mr.  Finney.  It  all  gets  down  to  the  question  of  construing  the  Inn- 
guage  of  the  act  whether  "authorized  and  empowered"  means  ili- 
rected  or  whether  it  simply  leaves  it  to  his  discretion. 

Senator  S^ioot.  I  understood  you,  Mr.  Finney,  in  answering  tlu* 
Question  as  I  propounded  iU  to  say  that  in  your  opinion  the  wonJ 
^'may ''  did  leave  that  discretion  in  his  hands  absolutely,  and  I  agrt^^ 
with  you  in  that  opinion.  I  do  not  think  there  is  any  question  as  t4> 
that  point. 

Mr.  FiNNET.  I  have  heard  of  the  word  "  may  "  being  construed  the 
same  as  "  shall." 

Senator  Clark.  In  you  view,  Mr.  Finney,  ought  "may"  in  this 
bill  be  "  shall,"  or,  in  other  words,  ought  it  to  be  mandatory  t 

Mr.  FiNNET.  From  a  departmental  standpoint,  I  think  there 
should  be  a  certain  amount  of  discretion  vested  in  the  executive 
officer.  I  have  looked  into  the  laws  of  a  number  of  foreign  countries 
and  I  have  looked  into  the  laws  of  the  various  States,  and  I  find 
that  tliere  is  very  much  discretion  left  in  those  officers  by  the  law. 

Senator  Km<k)T.  But  that  only  applies  to  the  transfer  of  the  land 
itself,  does  it  not — that  is,  the  title — from  the  Government  to  tlie  in- 
dividual entryman,  where  there  certainly  has  got  to  be  a  disci^tion 
on  the  part  of  the  department  as  to  whetlier  the  rules  and  regula- 
tions and  the  law  itself  have  biH«n  complied  with  or  not,  but  that  d(H>s 
not  apply,  does  it,  to  tlu«  transfer  of  a  right  or  a  lease  of  a  ^nter 
power ! 

Mr.  FiNNET.  Yes,  Senator;  in  some  countries — like  Canada,  and 
France,  and  so  forth-- the  word  "  may  "  is  used  in  their  statutes;  that 
certain  executive  officers  may  grant  certain  rights. 

Senator  (^i.ark.  I^et  me  ask  you  one  question  about  the  depnrt- 
niMitnl  idea  about  discn*tion. 

Sup|H>Hi*  the  (\ingres8  of  the  Uniteil  States  should  pass  a  clonr, 
definite  law,  embodying  all  the  rules  and  regulatiotui  muler  which  ii 


WATER-POWBB  BILL.  17 

t  .J  z.  c«>utd  secure  the  privileges  supposed  to  be  granted  under  this 

...  the  Consrress  it^If  making  the  regulations  instead  of  the  Sec- 

-•tary,  woula  you  think  in  that  case  that  the  Secretary  ought  to  be 

■■    i»we<l  to  exercise  discretion  to  depart  from  those  iniles  and  regula- 

Mr-  Fix  NET.  If  you  pass  that  sort  of  law  he  would  have  no  dis- 
-  >.<:ati«  and  it  would  be  his  duty  simply  to  carry  out  that  law. 

^>«*nator  CL*%nK.  Yes;  simply  to  carry  out  that  law.  Now,  suppose 
: .«  Om^rress  should  pass  a  law  providing  that  the  Secretarv  make 
-"..lin  niles  and  regulations  and  upon  the  compliance  with  those 
r  Ifrs  and  regulations  he  might  grant  the  permit  Now,  suppose  vou, 
*  m  in<li\idual,  for  instance,  desirous  of  developing  one  of  these 
-^  itk-r  powers,  complied  absolutely  with  the  law  as  passed  by  Cen- 
r^^'s  and  with  all  the  regulations  that  had  been  theretofore  made 

-  the  Secretary  of  the  Interior  in  connection  with  that  particular 

•n*r-  do  vou  think  that  the  Secretary  of  the  Interior,  after  you 

•'■<•  made  your  application,  should  seek  to  exercise  discretion  as  to 
» '  ••ther  he  should  grant  it  or  not? 

M'-.  FiNXFT.  No:  I  do  not. 

"-vnator  Clark.  Then  what  would  be  the  harm  trom  a  depart- 
a^ntal  point  of  view,  of  inserting  that  in  here  as  a  right  which  a 
7;ar  has? 

Mr.  Fixyrr.  Well,  if  proper  safeguards  can  be  thrown  around 
r  »  matter,  I  see  no  objection  to  it. 

senator  Clabk.  Could  not  the  Secretary  do  that  in  his  rules  and 
n^sr  la  lions  in  connection  with  it? 

Mr«  Fix  NET.  If  given  the  authority  to  make  rules  and  regulations; 

?^nator  Stcruno.  The  right  should  be  given  to  the  first  qualified 

Mr.  FixxET.  Well,  I  do  not  know  as  to  that.  I  simply  think  that 
Vr-  right  should  exist  in  the  bill  somewhere  that  a  man  who  com- 
- '  «-!c  -with  the  law  and  all  the  rules  and  regulations  should  be  en- 
t'tVd  to  a  permit 

'Venator  Stekmxo.  That  is,  the  first  qualified  applicant  who  com- 
'  >$  with  all  the  niles  and  regulations  and  the  law  should  be  en- 
tt>d  to  the  permit? 

>*Biitor  Robinson.  The  proviso  referred  to  by  Senator  Smoot,  in 

r*T  fndenient..  is  not  open  to  the  criticisms  implied  in  the  question 

*'T  ^^ator  Clark.    To  my  mind,  it  is  necessary  to  invest  in  the  Sec- 

•-'jrr  9crane  discretion  as  to  granting  the  preliminary  permits,  unless 

^'  iio  pm^-ide  by  law,  as  suggested  by  Senator  Sterling,  that  the  first 

■  r  SihI   appli<*«nt  should  bo  entitled,  or  that  qualified  applicants 

.-.Id  be  entitled  in  order  of  their  filing  or  the  presentation  of 

•ir  applications.    Unless  that  provision  is  incorporated  in  the 

▼  it  15?  n€»cessary  to  vest  some  discretion  in  the  Secretary,  because 

'•<^tj*ms    luipht  be  made  one  after  another  asldng  for  a  pre- 

Ti^rr  permit,  and  if  it  was  mandatory  upon  the  Secretary  to 

-  them.  »t   would^  be  impossible  to  ever  secure  development.    So 

•\  f*  U>  thrtt  particular  proviso  unless  you  materially  modify  the 

r-i.tF^    of    the  section,  we  would  have  to  give  the  Secretary 

-«•*•<)  on. 
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•  1        - 


18  WATEB-POWER  BILL. 

Senator  Smuot.  I  am  perfectly  aware  of  the  fact  that  if  the 
^^may"  is  chaneed  to  ^^ shall''  there  should  be  some  wording  m  tli 
bill  yarding  the  rights  not  only  of  the  Government  but  of  tlj 
applicant  as  well. 

Senator  Norris.  Why  is  it  necessary  that  any  permit  should  Ij 
riven  for  the  purpose  of  enabling  applicants  to  obtain  this  dstCM 
Would  it  not  be  practicable  for  several  persons  to  be  obtaining  tli 
same  data  at  the  same  time  under  the  same  power  proposittonT  I 
it  necessary  that  a  man  should  have  an  exclusive  permit  in  ordt^r  t 
gather  this  data? 

Mr.  FiNKEv.  I  am  told  that  the  investigation  of  poessibilitinK  «> 
these  sites  involves  surveys  and  vaiious  investigations,  and  the  qiao^ 
tion  of  raising  moriey  and  making  other  arrnn^ments  which  nr 
quite  expensive,  and  they  would  not  be  justified  in  going  to  tlin 
monetary  expense,  wasting  their  time,  etc.,  investigating  a  prop 
arty  thorou|^ily  with  a  view  to  developing  it  unless  they  liii« 
some  assurance  that  at  the  end  of  the  time,  if  they  found  it  all  rtfrlit 
thev  would  ffet  the  permit. 

Senator  Norris.  IJnder  this  proviso,  as  I  read  it,  the  Secret«r^ 
would  give  a  permit  for  a  year,  and  I  would  have  the  exclusive  ri^lit 
during  that  year  to  investigate  the  feasibility  of  that  propositi €>n 
JWliy  could  not  several  persons  be  making  the  investigation  at  th« 
same  time?  Why  is  it  necessary  for  me  to  have  an  exclusive  rifrlif 
to  gather  this  data,  that  has  nothing  to  do  with  the  finnncini  part  €»! 
it  I  I  am  simply  asking  for  information.  I  do  not  know,  and  I  onl.v 
want  to  know,  why  it  is  nocessaiy  to  give  an  exclusive  right  It 
seems  to  me  that  would  enable  people  who  wanted  to  retard  thi- 
develonment  of  any  proposition  to  have  one  man  after  another  jrft 
a  year  s  time,  in  order  to  hold  tlie  work  up  and  keep  other  people  out. 

Mr.  FiNNKv.  AVhy,  it  is  not  necessarily  given  for  a  year,  but  f<»r 
f.  certain  period  not  exceeding  one  year,  and  it  is  exclusive  so  far  a«- 
it  goes. 

Senator  Norris.  I  do  not  see  why  it  should  lie. 

Mr.  Finney.  That  is  on  the  snmi»  throrv  that  a  man  boring  for  oil 
has  a  limited  time  to  develop  the  p<'ssil»ilitios  of  the  oil  land,  to  finJ 
out  whether  he  would  want  a  permit,  niul  he  would  not  want  to  pn 
ahead  and  make  the  preliminary  iuvostifratioii  unless  he  was  assur^^l 
that  he  couUl  get  the  permit  if  he  wanted  it. 

SenatcT  Xorris.  \\ould  it  he  necessary  to  make  a  survey  to  s<h* 
about  the  dams? 

Mr.  FiNNFV.  The  flow  of  the  stream,  and  investigating  the  pos- 
sibility of  dams,  survey  out  the  |>ressure  pipe  lines,  ete.  I  am  not 
an  engineer,  and  can  not  give  you  complete  information  on  that 
suhje(*t. 

Senator  Norris.  But  1  imairirie  that  se\eral  j^t'oplo  mnhl  he  mak- 
ing the  investigati<  n  at  the  same  time. 

lilr.  FiNNFv.  That  is  true.  I>i»t  it  i^  donlitftil  whether  tliev  wouhl 
want  to  go  to  the  expense  nnU»-s  tlwv  liad  some  assurance  that  if  they 
desireil  it  they  couhl  pet  a  permit. 

Senator  Wokkh.  I  want  to  a-k  al»oiit  an*  ther  phaso  f»f  this  matter. 
Have  you  consiilered  to  what  extent  theM»  power  sit«»s  miirht  he  u<imI 
}<»intly  for  the  development  of  power  and  for  the  .storajje  and  (lis- 
trihuticm  of  water  for  irrigation  purposes  f 
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FixsEY.  The  matter  has  been  given  some  consideration.    This 

j':  does  ni>t  deal  with  the  irrigation  featurd  at  all. 

>enator  Works.  That  is  just  the  trouble  with  the  bill,  I  think, 
r  «  ne  of  its  troubles.  * 

Mr.  FixxEY.  The  value  of  a  water  site  depends,  you  know,  upon  a 
'^-rtinnrus  flow  of  water;  there  must  be  a  flow  the  year  around. 

y^tfTintfr  Wguks.  I  suppose  a  grant  that  might  be  made  under  this 
!il  would  l>e  exclusive  ot  the  right  of  individuals  to  use  that  site  for 
:l<er  purposes,  w^ould  it  net  I 

XRatcT  E0BIN80X.  Certainly;  that  would  be  necessary. 

Mr.  FiNyET.  So  far  as  the  site  is  concerned. 

^Nrtiator  Works.  Out  in  California  the  use  of  these  sites  might  be 
I  K'h  more  important  for  irrigation  purpcses  than  for  the  develop- 
r  r«f»t  t»f  power.    We  do  nrt  want  these  pQwer  companies,  so  numer- 

My  ami  ably  represented  here,  to  take  up  all  these  sites  for  power 
;•  :rp<i6es  and  leave  ug  without  opportunity  to  supply  water  for 
. :  i^mtinn  purposes. 

Mr-  Fix  NET.  Of  course,  in  many  instances,  Senator  Works,  they 
~  •  uld  be  able  to  pick  up  the  water  lower  down  and  use  it  for  irriga- 
t  -41  pitrpoftes. 

>»mator  Works.  I  am  talking  now  not  about  the  water;  I  am 
isi^m^  abcut  the  site — the  dam  site  and  reservoir  site  that  may  be 
'^•i^olml  f I  r  the  development  of  and  storage  of  the  water  for  irriga- 

•  .  n  ptirposes.  If  you  grant  these  sites  to  power  plants  exclusively 
'  r  ihe  purpose  of  generating  i>ower,  that,  of  course,  prevents  their 
Ire  for  irrigation  purposes. 

Mr.   Finney.  Yrur  statement  is  an  argument  for  vesting  some 

-rnrtifin  in  the  Secretary  of  the  Interior. 

S«sialor  WoRK3.  I  do  not  want  to  leave  that  important  question 
(..  the  discretion  of  any  depai'tmental  officer.  I  think  it  is  a  matter 
I  uC  ougiit  to  be  considered  by  this  committee.    It  is  a  very  serious 

M^icm,  and  one  that  involves  the  rights  of  the  Western  States.     Of 

•  C4ir9e.  it  is  not  a  matter  of  very  much  importance  in  the  East,  where 
*ater  is  not  nece8sai*y  for  irrigation  purposes,  but  it  is  important, 
AAii  exceedingly  important,  to  the  Western  States. 

Mr.   Fix  NET.  Of  course,  your  W^estem  States  are  interested  in 

.T'^tlOft. 

r*«iuitor  WotKS.  The  trouble  about  this  bill  is  that  it  comes 
.  rrrxlj  in  conflict  with  the  rights  of  the  States,  although  there  is  a 

-se  in  it  to  the  effect  that  it  shall  not  do  so;  but  it  does  it,  and  I 
•-  r.k  that  is  one  of  the  gi'eat  questions  involved  in  this  inquiry. 

Mr.  Fix  NET.  In  what  particular,  Senator? 

Senator  Works.  In  every  particular.    To  us  the  storing  of  this 

-  trr  at  these  sites  for  irrigation  purposes  is  a  matter  of  great 
.w#rtance.     If  the  Government  can  grant  all  of  these  sites  for  the 

•  "T^oem  of  developing  power,  that  takes  away  from  the  States  the 

-  jilt  to  develop  the  water  and  store  it  for  purposes  of  irrigation, 
-  ngrbt  of  regulating  the  rates,  and  various  other  things. 

Mr.  FixxKT.  So  far  as  these  sites  are  concerned,  this  bill  applies 
-:*  y  to  Uie  public  lands  of  the  United  States. 

>efiator  noRKS.  There  is  not  any  question  about  the  legal  right 
■»f  the  Go%-ernment  to  deal  with  its  own  property,  with  certain 
iimitatioo^  involved  in  the  nattn-e  of  its  ownership,  but  I  suppose 
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the  Government  does  not  desire  to  do  an^hing  that  will  prevent 
use  of  the  water  for  irrigation  purposes  in  the  West. 

Mr.  Finney.  Certainly  not.  It  is  also  desired  to  develop  tlie 
power,  because  in  many  cases  it  is  an  adjimct  to  irrigation. 

Senator  Works.  It  is,  in  some  instances^  of  course,  an  adjunct  to 
irrigation,  and  that  is  a  matter  I  expect  to  mouire  about  a  little  lat^r 
on,  and  if  your  water-power  bill  dealt  with  ooth  purposes  it  woul^i 
be  quite  different,  but  you  propose  to  make  these  grants  for  the 
exchisive  purpose  of  generating  power. 

Mr.  Fin  NET.  Some  engineers  could  probably  present  that  featune 
more  clearly  than  I  could,  but  I  do  not  think  a  joint  use  is  considere^l 
practicable. 

Sonntor  Works.  You  take  the  case  of  the  city  of  Los  Angeles.  It 
expended  $25,000,000  to  develop  a  water  system,  and  tliat  system  is 
expected  to  be  used  not  only  tor  the  development  of  water  power 
but  embraces  the  use  of  the  water  for  domestic  and  irrigation  pur- 
poses as  well.  It  is  one  system  of  reservoir  sites  and  dams  tise<I 
jointly  for  both  purposes.  That  you  will  find  will  occur  in  a  greAt 
many  instances  in  the  West,  I  apprehend. 

Mr.  Finney.  My  point  is  that  it  you  store  and  use  water  for  irri- 
gation during  three  months  in  the  summer  you  can  not  have  that 
same  water  tne  remaining  nine  months  for  generating  power,  be- 
cause, as  I  understand  it,  the  power  people  require  a  continuous 
flow  of  water  during  the  entire  year  in  order  to  generate  electricity. 

Senator  Works.  They  may  secure  that  continuous  flow  by  the 
erection  of  dams  for  the  storage  of  water  for  part  of  the  year  or  for 
the  whole  year.  Undoubtedly  the  water  that  is  used  for  power  pur- 
poses may  be  again  used  for  irrigation? 

Mr.  Finney.  Yes,  sir.  ^ 

Senator  Works.  But  the  trouble  about  it  is  that  you  propose  to 
take  away  the  site  that  will  enable  the  irrigators  to  use  this  water 
for  irrigation  purposes,  and  use  that  site  exclusively  for  the  purpose 
of  developing  power,  and  it  is  taken  away  from  the  irrigators  en- 
tirely. Whv  could  not  lM;th  of  those  \ye  treated  together?  It  might 
be  a  good  idea  to  provide  for  the  use  of  the  water  for  both  purposes. 

Mr.  Finney.  I  do  not  think  it  is  practicable  to  use  it  for  both 
purposes. 

Senator  Workh.  It  is  cjuite  practicable,  as  I  happen  to  know. 

Mr.  Finney.  Possibly  power  may  Ik?  generated  in  irrigation 
canals,  for  instance,  during  irrignti<»n  seasons. 

Senator  Works.  There  is  no  doubt  alK)ut  that.  I  wanted  to  know 
if  there  was  any  practical  ol)j(.*ction  to  that  phase  of  itf 

Mr.  Finney.* This  w^ction  1  also  provides  that  those  leases  or  per- 
mits— by  the  way,  the  term  **  lease  is  use<l  here.  It  is  not  really  a 
lease  in  the  true  sense  of  the  word,  as  I  understand  it;  it  is  a  mere 
permission  to  use  for  a  definite  period. 

Senator  Sm(k>t.  It  is  virtually  renting  the  ground,  is  it  nott 

Mr.  FiNNKV.  That  would  l»e  one  definition — permitting  the  use 
for  a  definite  period  under  stipulated  amditions. 

Senator  Clark.  And  for  a  price. 

Mr.  FiNNCY.  Ijater  on  there  is  a  provision  for  charges. 

Senator  Cijvrk.  If  that  does  not  make  a  lease  or  rental  it  comes 
pretty  near  it 
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Senator  Smitii.  It  becomes  the  same  principle. 

3Ir.  FncNEY.  I  see  no  difference  in  principle  between  the  term 
--sed  here,  the  proposition  made  here,  and  the  existing  law. 

Senator  Clark.  So  far  as  1  am  concerned  neither  term  is  ob- 
L>*xioas  to  me,  but  it  demonstrates  to  me  that 

Mr.  FiNXEY  (interposing).  The  existing  law  provides  for  a  per- 
r*it  revocable  by  the  Secretary  of  the  Interior.  Our  permits,  under 
Viat  law.  are,  of  course,  issued  for  no  definite  term,  as  they  are 
rvvr cable  by  the  Secretary;  and  in  some  instances  charges  are  being 
-IkcteA 

Senator  Clark.  Do  you  think  it  was  contemplated  at  the  time  that 
'.«!:j:>]ation  was  passed  that  charges  should  be  collected  ? 

Mr.  FiNKET.  Well,  the  officers  of  the  Agricultural  and  Interior 
I>^paitments  have  decided  that  they  had  a  right  to  collect  charges. 

Senator  Cl.%rk.  Yes;  they  decided  it;  but  do  you  think  that  was 
tiitf  intention  of  Congress? 

Mr.  FixxEV.  I  prefer  not  to  express  myself  on  that. 

Senator  Smoot.  One  question  there :  IXo  you  think  that  the  courts 
^ill  uphold  the  Government  in  charging  a  rental,  say,  of  $10,000  a 
i«r  for  a  piece  of  land  that  is  not  worth  more  than  $100? 

Mr.  Fix  NET.  I  C4in  not  admit  your  premise. 

Senator  Sstoor.  Then,  let  me  explain  it.  Supposing'  a  water- 
:-*fier  site  is  developed  on  private  land,  but  in  order  that  it  shall  be 
T-rried  to  where  it  shall  be  used  it  must  cross  a  piece  of  Governnient 
l-si  amounting  to  30  acres,  worth  $1.25  an  acre,  which  would  be 
N  7.50  for  the  full  value  of  the  land,  and  it  is  impossible  to  develop 
: .-  "water  power  without  that  land.  Now,  the  Government  requires 
•  Iraae,  and  they  charge  so  mucii  per  horsepower,  and  the  horsepower 
.- ^<»loj)ed  there  named  in  the  lease  will  bring  to  the  Government,  say, 
>   '/lOO  a  year  when  all  the  interest  the  Government  has  in  it  at  all 

i;ie  S3T.50  for  30  acres  of  land.  Do  you  think  that  the  courts  would 
.:*4i»Id  the  charge  for  that  lease  of  that  land  and  the  rental  of  it,  as 
t.!^  caa?  may  be,  of  $10,000? 

^(r.  Fin  KEY.  In  the  first  place,  Senator  Smoot,  I  do  not  think  $1.25 
>  t.V  X  alue  of  the  land. 

'^fnator  Smoot.  You  will  admit  this,  that  if  it  was  not  for  the 
v'lCer-power  site  they  would  not  even  get  the  $1.25. 

Mr  FiNSEY.  The  $1.25  has  probably  grown  up  by  reason  of  the 
^i't  that  homesteaders  are  allowed  to  commute  land  at  $1.25  an  acre, 
-s  «ing  that  price  to  be  fixed  on  the  land. 

M>nator  Smoot.  There  is  not  a  session  of  Congress  but  what  has 
:i^«^  tiirough  this  committee  at  least  a  dozen  bills  granting  to  the 

'^rent  States  or  cities  certain  lands  at  $1.25. 

Mr.  Fi35XEY.  That  is  just  a  mere  nominal  consideration,  Senator 
"^  >  'ft,  and  n«)t  an  attempt  to  fix  the  value  of  the  land,  as  I  under- 
•tiftd  it.  In  the  case  of  the  water-power  site,  in  the  first  place,  the 
'.**  is  located  in  canyons  where  the  land  is  almost  valueless  for  agri- 

.  currw  and  has  very  little  value  for  grazing.  It  is  not  a  question  of 
.  *7<«iing  of  the  land  at  its  value,  but  of  leasing  it  at  its  value  for 
1  ^iter-power  site.  The  value  of  it  is  what  that  party  would  be 
'■ .  .mr  to  pay  for  it  if  it  were  in  private  ownership. 

"^csiator  Smoot.  This  case  I  am  speaking  of  is  the  case  of  a  right 
•f  war  o%'er  about  30  acres  of  land. 
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Mr.  Finney.  That  is  only  a  fraction  of  the  plan  that  yoit  have 
stated.  You  should  take  the  whole  plan.  In  California,  Senat4^^r 
Works's  State,  the  Great  Western  Co.,  I  understand,  bought  a  l<»t 
of  land  for  reservoir  and  other  adjuncts  of  their  power  plant.  "What 
they  paid  for  it,  I  do  not  know,  but  they  valued  it  at  over  $20,0OO,OC><l. 
That  is  the  value  of  that  site  to  that  company  as  a  power  resei*\'oir 
plant. 

Senator  Smoot.  But  the  case  that  I  cited  I  can  tell  you  exists  to- 
day, where  there  are  power  plants  built  upon  land  owned  by  the 
power  company,  and  simply  because  of  the  fact  that  they  have  fstpt 
to  cross  public  land  the  department  claimed  that  they  have  a  ri^ht 
to  assess  them  upon  their  horsepower  development  for  the  reason  thn  t 
it  crosses  over  the  30  acres  of  public  land.  That  is  the  reason  that  I 
asked  the  question,  because  I  know  a  case  of  that  kind  now  existing. 

Mr.   Finney.  That  may  be,  Senator  Smoot.     Thei-©  is  anolht* r 
feature,  though,  in  c(mnection  with  this  charge,  while  I  am  on  tliis : 
The  purpose  of  the  charge  is  not  to  really  obtain  the  revenue.    Thut 
is  not  the  primary  puri)ose.    The  purpose  of  the  charge  is  t4>  htt\  o  a 
regulative  measure.    The  authorities  believe  that  the  charge  ten«l?- 
to  regulate  the  power  company.     The  Bureau  of  Corporations,    I 
think,  made  some  investigations  on  that  subject,  and  they  found  tliat 
a  reasonable  charge  is  in  the  inlet et^t  of  the  consumer,  and  d(H*s  fi€»c 
add   to  his  burden,  but,  on   the  contrary,  operatt»s  to  ivduce    lii^ 
burden.    I  will  show  you  how  that  might  work  out.    When  you  pi^  t* 
a  man  a  tract  of  land  for  a  power  site,  tliat  does  not  operate  to  mnko 
him  lower  his  rates  to  the  public.    On  the  other  hand,  if  you  lease  u 
power  site  on  condition  that  he  pay  a  certain  charge  on  a  s^lidinxr 
scale,  as  his  price  to  the  consumer  runs  tip  and  down,  thei*e  is  some 
inducement  then  to  induce  him  to  lower  his  charge  to  the  consumer. 
Furthermore,  these  sites  do  rei>resent  a  resource.    Whether  you  ngrt*^* 
with  that  or  not,  the  people  of  the  countrv,  many  of  them,  l)elieve 
that  there  should  be  some  value  received  from  these  resources,  atKl 
this  bill  provides  for  that  sort  of  a  charge,  first  to  pay  the  expenses  «>f 
administration,  and  then  the  balance  to  go  into  the  reclamation  fun<l. 
There  is  a  further  development  of  the  western  resources.    And  tlien 
after  it  is  returned  from  that   fund  the  bill  provider  that  half  <»f 
the  proceeds  shall  go  to  the  State  where  these  power  <levelopmei\r 
projects  are  located. 

Senator  Clahk.  I  just  want  to  ask  this  one  «|uestion  on  the  que>- 
tion  of  price  that  has  been  opened  up  by  Senator  Smoot:  Do  you 
think  the  (fovernment  of  the  United  States,  whirh  is  interested  in  the 
development  of  these*  Western  Stales,  ought  to  lax  that  de\elopment 
for  a  right  of  way  over  this  land  more  than  tlie  e<Hirts  would  allow 
for  the  right  of  way  to  an  individual  owning  tho^*  lands  under  con- 
demnation proceedings^  In  other  words,  ought  the  (lovernnient 
to  put  itself  in  the  position  of  exacting  all  the  traffic  will  U»ar* 

Mr.  KiNNKY.  No;  and  I  do  not  think  the  bill  propoM\s  that. 
Senator. 

Senator  Robinson.  Where  is  the  provision  in  this  bill  relating  to 
rights  of  way  for  power  purpos<»s  over  (fOvernment  land  i 

Senator  CL\iik.  When  we  .sjieak  of  rights  of  way  you  untlerstanti 
we  mean  places  to  S4*t  anything  that  is  us^hI  in  connection  with  the 
power  plant,  buildings,  or  anything  of  that  sort. 

Senotor  RoniNM)N.  I  underst anil  that. 
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^tor  WoBKft.  Mr.  Finney,  you  make  no  claim  that  the  Govern- 
toni  has  any  control  over  the  water  that  has  been  transferred  to 
an jfaodr,  do  you  ? 

Mr.  riNKKY.  Not  only  that 

Srtjator  Works.  I  say  you  make  no  claim  of  that  kind,  do  you? 

Mr.  FixNEV.  Thei-e  is  a  provision  in  the  bill  here  that  says  it 
«hsll  not  interfere  with  the  rights  of  the  State  to  control  the  water. 

^enat^M*  Works.  Would  these  power  sites  be  worth  anything  if  « 
cso  had  no  right  to  the  water,  or  would  they  be  more  valuable  than 
tarlaadf 

Mr.  FiMKKT.  It  would  be  of  no  value,  practically. 

S«fiator  Works.  Then,  practically,  the  Government  is  charging 
f nr  the  use  of  the  water,  is  it  not  ? 

Mr.  Picket.  They  are  charging  for  the  use  of  Government  land 
vhich  is  so  situated  that  the  power  is  susceptible  of  being  developed 
in  that  area. 

Senator  Clark.  Why  not  use  that  same  plan  in  the  construction 
of  a  railroad  across  the  Government  land?  For  instance,  here  is  a 
nilway  going  into  a  pass,  and  the  only  place  that  it  can  go  through 
is  that  pass:  now«  why  not  apply  this  same  principle  to  the  passage 
of  tliat  railroad  over  the  Government  land  that  you  apply  to  the 
pasang  of  this  water  over  the  Government  land  ?  The  railroad  is  a 
private  corporation,  the  same  as  these  water-power  corporations  may 
be.  or  the  stock  may  be  owned  by  a  single  individual,  the  same  as 
tK'se  water-power  corporations  may  be.  In  principle,  what  is  the 
d-ffermoe  between  the  two?  Now,  what  would  you  do  if  the  Gov- 
nunent  owned  a  pass  through  a  mountainous  tract  which  was  the 
ul\j  way  in  which  a  railroad  could  get  through  to  accommodate  a 
r^t  bocly  of  the  people?  You  would  not  think  of  imposing  an^- 
t^ing  of  this  sort  for  a  right  of  way  across  the  Government  land  in 
ft  ease  of  that  kind«  woula  you? 

Mr.  FrNXET.  Of  course  I  know  what  the  previous  policy  has  be^i 
vith  respect  to  railroads.    The  policy  has  been  to  give  them  the  land. 

Senator  CYark.  I  am  not  speaking  about  anv  grant  of  land,  Mr. 
Flnoej.  and  we  might  as  well  be  square  about  this  thing. 

Mr.  FixxET.  You  are  speaking  of  rights  of  way  ? 

Senator  Ci^ark.  I  am  speaking  of  ri^ts  of  way,  and  we  know  that 
the  proceedings  to  secure  a  railroad  right  of  way  are  very  simple. 
Xow.  the  land  in  those  canyons  is  absolutely  worthless  for  agricul- 
tL*nl  purposes  or  anything  else;  it  is  only  good  for  one  purpose,  and 
tliU  is  to  hold  up  a  railroad  that  goes  through  there;  and  the  land 
ifi  one  of  these  power  sites  is  absolutely  worthless  except  for  one 
purpose,  to  wit,  to  be  used  in  connection  with  the  development  of 
▼Iter  power  from  water  which  belongs  to  a  State.  Now,  why  should 
tikere  be  this  distinction? 

Mr.  FixxET.  Because  you  are  dealing  with  an  entirely  different 
propoGition.  We  are  dealing  now  with  the  development  of  private 
corporations  for  private  gain.  It  is  true* they  are  serving  the  public, 
kct  they  are  private  corporations  for  private  gain. 

Senator  Robixson.  Tne  Government  can  regulate  the  railroads, 
t&d  they  fix  now  the  charges  to  be  made  by  the  railroads  for  trans- 
portatioo  of  both  freight  and  passengers  under  constitutional  limita- 


f^nator  Cuirk.  So  they  can  in  this  case. 
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Mr.  Finney.  I  say  the  purpose  of  this  bill  is  not  primarily 
revenue  measure. 

Senator  Norris.  Is  not  the  reason  the  Government  can  regiilnte  it 
the  very  fact  that  it  has  this  hold-up  proposition,  as  it  has  been 
called  ? 

Senator  Works.  What  do  you  call  it? 

Senator  Norris.  Well,  it  could  be  used  for  that;  there  is  no  doubt 
about  that.  But  is  not  that  the  reason  the  Govemment  can  re^ilate 
it?    If  you  give  that  away  there  is  no  power  to  regulate  it. 

Senator  Clark.  I  do  not  think  that  some  of  us  who  do  not  nfrr^^ 
with  the  details  of  this  bill  would  object  to  the  (lovemment  re«rii lo- 
tion of  rates  for  the  interstate  distribution  of  electrical  energy*  l»iit 
where  everything  should  he  under  the  control  of  the  State  and  it-» 
utilities  commission  this  bill  allows  the  Govemment  to  step  in  af»<l 
burden  it. 

Senator  Norrts.  My  understanding  is  that  it  is  claimed  thnt    l»c^ 
caiise  the  Govemment  happens  to  own  this  strip  through  this  canyon, 
which  you  say  is  useless  for  any  other  purpose,  they  use  the  po\v«*r 
there  to  control  that  corporation,  because  they  do  have  thnt  levent  ire 
there,  and  it  happens  to  own  thnt  canyon,  thnt  is  necessary  in  the 
development  in  this  particular  proposition,  and  that  that  is  the  only 
reason — I  perhaps  ought  not  to  put  it  that  wny— but  thnt  is  tlie 
main  reason  why  the  Government  makes  the  charge;  thnt  is,  exer- 
cises its  control  over  it  because  it  owns  it,  to  regulate  the  price  to 
the  consumer. 

Senator  Clark.  Whv  should  the  Government  regulate  the  price 
to  the  consumer  in  a  Stnte  where  everv  step  of  the  operati<m  of  tlie 
company  and  of  the  site  is  confined  within  the  State? 

Senator  Norris.  It  might  not  in  that  case. 

Senator  Clahk.  That  is  what  1  am  trying  to  get  at. 

Mr.  Finney.  There  are  a  grent  mnny  reasons  thnt  might  be  men- 
tioned. The  moment  this  power  compnny  gets  title  to  this  land  th<»y 
put  thnt  riffht  in  as  a  Imsis  for  the  rates  that  they  charge  the  public, 
and  value  it  nt  so  much. 

Senntor  Clark.  I  am  not  spenkinsr  of  a  fee  title  at  all. 

Mr.  FiNNFV.  If  the  General  Government  retains  title  to  the  land 
and  gives  them  permission  to  use  it,  they  can  not  then  use  the  value 
of  that  land  as  a  bnsis  to  increase  tlie  rntes. 

Senator  Clark.  You  are  Inboring  under  a  misapprehension. 

Mr.  FiNNKV.  No;  I  am  not.  Perha])s  I  am  a  little  besjdo  tlie  issue, 
I  do  think  the  (tovernment  is  properlv  ju*^fified  in  holdinir  up  a 
tract  of  land  under  a  bill  of  this  kind  in  onli»r  thnt  it  nmy  rontrol 
or  have  the  States  control  the  development  of  tbe^e  n'snurces.  the 
main  object  beincr  to  get  the  power  at  the  lowest  pcxsible  rate  to  the 
consumer  consistent  with  fair  income. 

Senator  Clark.  Is  there  not  some  wnv  in  which  thnt  run  be  done 
without  imposing  a  cnsh  burden  uptm  the  power  compnny  or  up<m 
users  of  the  power?    Now,  >\e  are  all  fnmilinr  with  this  fact    -   - 

Mr.  FiNNKY  (interposing).  If  you  gi\e  them  frw*  vent  you  lose  the 
regulating  benefit  of  a  slidinir  eharge. 

Senator  Ci^RK.  AMiy  should  there  l>e  a  sliding  charge? 

Mr.  Finney.  I  am  not  an  expert  on  that  siibjwt,  but  there  are 
others  here  who  are,  and  they  say  it  ha«*  a  value  to  be  use<l  in  regu- 
lation. 
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Senator  Smoot.  Right  in  connection  with  that  1  was  going  to  ask 
hen  you  made  the  statement  before  that  the  sliding  charge 
«=«i«ild  be  an  inducement  for  the  man  who  develops  the  power  to  re- 
1  trv  his  rate,  how  you  make  that  out. 

Air.  Fin  NET.  Yes,  sir. 

^^enator  Smoot.  I  can  not,  for  the  life  of  me,  see  why  a  man  would 
his  rates  10  cents  to  get  1  cent.    The  statement  does  not  appeal 

me  that  such  a  thing  is  possible,  that  a  man  who  has  a  desire  to 
all  out  of  the  power  he  can  possibly  get,  because  he  has  a  sliding 

le  will  reduce  his  price  10  cents  in  order  that  he  may  get  1  cent 
*r^ini  the  Government. 

Mr.  FiNNET.  Of  course  you  think  the  inducement  would  not  be 
£rrst  enough  ? 

Senator  Smoot.  Certainly  it  would  not,  Mr.  Finney.  Anybody 
^r-uld  know  that  it  would  not.  Nobody  is  going  to  give  up  10  cents 
:■•  rvft  1  cent  if  his  idea  is  to  get  all  he  can  out  of  the  property. 

Mr.  FiXNET.  Well,  the  object,  I  presume,  is  to  have  a  mmimum 
ixri  maximum  far  enough  apart  so  that  he  can  run  it  up  and  down. 

senator  Smoot.  You  Tcnow  that  the  minimum  and  maximum  are 
z»-%  far  enough  apart  to  absorb  all  the  charge  that  may  be  made  for 
:  *  power. 

<enMior  Norris.  Let  me  sug^t,  Senator  Smoot,  in  connection 
*?  tb  thati  do  you  take  into  consideration  the  fact  that  when  they  re- 
•ly^  the  rate  they  will  increase  the  consumption  of  what  they  nave 
t"  «ll— their  electric  energy? 

Senator  Smoot.  Then  they  will  lose  that  much  more. 

Senator  Norris.  You  could  fix  a  price  so  high  on  your  electrical 
that  nobody  would  buy  it;  you  could  make  it  prohibitive  by 
If  you  reduce  it  so  as  to  place  it  somewhere  between  the  ex- 
low  and  the  extreme  high,  that  will  bring  in  the  largest 
in<4mt  of  revenue,  so  that  you  should  consider  that  in  connection 
«.th  the  sliding  scale,  it  seems  to  me. 

Mr-  Fi2«XET.  There  is  another  thought,  too,  that  was  brought  up 
ifi  the  House  hearings,  and  that  is  that  the  generating  locality  and 
'^f  wng  locality  are  often  widely  separated ;  the  generation  may  be 
■-:•  in  the  Sierras,  and  the  use  may  be  clear  down  in  San  Francisco — 
an  entirely  different  part  of  the  State. 

Senator  Smoot.  I  ao  not  see  that  that  affects  the  principle  at  all. 

Mr.  FiNxrr.  The  rental  price  there  does  not  fall  on  the  consumer 
UalL 

Senator  Ci-akk.  Suppose  the  rental  price  were  $10  per  horsepower 
;-^  annum,  do  you  not  think  that  that  would  add  a  little  more,  and 
L  kt  the  company  would  be  justified  in  charging  more  to  the  con- 
6:.c)irrs  than  if  it  did  not  have  to  pa^  that? 

Mr.  FIN25ET.  Yes:  probably  that  is  true. 

r^«nator  Works.  That  would  be  a  part  of  the  operating  expenses, 
:5  coarse. 

Snator  Smoot.  It  would  not  make  any  difference  where  it  was 
generated*  or  where  it  was  distributed,  the  same  would  apply. 

senator  Xorris.  Would  there  not  be  an  inducement  in  that  very 
eist  to  put  in  the  lease  a  provision  that  instead  o  fcharging  $10  per 
taratpower  the  Government  would  charge  10  cents  per  horsepower 
proTMlin^  the  company  did  not  charge  above  a  certain  price  to  the 
nanuoer  for  the  energy  which  he  sold  ? 
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Senator  Smoot.  No  contract  like  that  ever  existed* 

Senator  Nobris.  Wh^  is  not  that  part  of  your  slidine  8ca.le  f  I 
take  the  very  proposition  you  cited.  I  took  your  own  Ulus^rmtioiu. 
I  do  not  know  whetlier  it  ever  existed  or  not,  but  you  gave  tJiJit  ttm 
an  illustration. 

Mr.  FiNNET.  The  bill  also  provides  that  thescT permits  shall  not  be 
revocable  except  for  breach  ox  the  conditions,  ana  forfeiture  for  that 
breach  is  required  to  be  b^^  proceedings  in  court. 

The  object  of  that  particular  part  of  the  bill  is  to  give  a  definite 
and  fixed  tenure  to  tlie  term  of  the  permit. 

Senator  Smoot.  Why  would  it  not  be  better  to  make  it  a  etMrm.igUt 
50-year  lease  rather  than  have  it  as  it  is  here,  ^not  more  thmn  ^O 
3'e:i  rs  "  ? 

Mr.  FiNNEv.  That  question  was  discussed  in  the  House  hearini^Fi. 
and  it  was  suggested  there  that  there  might  be  small  developineintji 
desired  for  temporary  uses  that  would  not  oe  used  or  desired  for  Ciuat 
length  of  time. 

Senator  Clark.  Mr.  Finney,  right  in  that  connection,  and  I    Am 
asking  for  information,  is  it  not  possible  for  the  Department  of  Che 
Interior  to  terminate  this  lease  at  any  time  it  pleases  after 
years  ? 

Mr.  FiNNEV.  No,  sir. 

Senator  Clark.  Is  it  not  possible,  under  the  terms  of  this  I 
for  the  Government  to  step  in  and  purchase  the  improvements  and 
everything  of  that  sort  and  oust  the  party  having  the  lease? 

Mr.  FiNNET.  No,  sir;  not  at  the  end  of  3  years,  and  not  ttntil  the 
expiration  of  50  years. 

Senator  Nokkis.  That  brings  up  a  point  which  I  would  like  to  hav« 
you  explain.    That  is,  I  would  like  to  have  you  explain  the  langiiase 
in  the  bill.    I  agree  with  you  that  that  is  the  construction  that  oufrht 
to  be  ))luce(l  on  it,  yet  it  seems  to  me  that  the  language  is  very  cum- 
bersome.    It  reads  as  follows: 

Sfo.  5.  Tluxt  upon  not  Iohm  thnn  tlirei*  yearn*  nottre,  which  mny  he  iMiiied  at 
tiny  tlnio  nfter  tliroo  yoni*^  IninieiUiih'ly  fii'tor  to  the  expiration  of  itny  lenae 
under  tlilti  net.  the  riiite<l  StiUeM  kUuU  have  Uie  right  to  take  over  the  properties. 

And  so  forth. 

Senator  Kobinson.  That  is  as  clear  as  daylight 

Senator  Norrih.  Is  it? 

Senator  Kobinso.v.  Yes.  That  simply  fixes  the  time  within  which 
the  (loveniinmt  must  S4»rvo  the  notice. 

Senator  Xorris.  It  is  evidently  not  as  clear  as  daylight;  Senator 
(^lark  dcM's  not  understand  it 

Senator  Clark.  No;  I  just  ask  for  an  explanation.  I  think  Sena- 
tor Uobinson  is  right  about  that  however. 

Mr.  FiNNKv.  You  w^,  three  years  l»efore  the  expiration  of  the  50 
years,  or,  in  other  words,  after  47  years,  ntitice  sliall  l)e  given. 

Senator  Koiunson.  If  the  (io\ernment  pn»pos<»s  to  take  over  the 
pro|)erty  at  the  end  of  the  leajM*  which  has  already  l)een  granted,  it 
must  giVe  the  o|)erator  three  years*  notice.  That  is  in  the  interest  of 
tlie  operators. 

Senator  Works.  I)o  vou  know  to  what  extent  irrigation  is  lieing 
carried  on  and  water  developed  by  the  use  of  electric  power  in  the 
West? 


WATER-POWER  BILL.  27 

^Mr*  FtKXET.  I  have  seen  a  g^eat  many  pumping  projects  out  there 
^h«»  water  is  pumped  from  river  beds  or  wells  1^  electrical  energy, 
mxk'l  I  C^ink  it  is  going  to  be  much  more  widely  used  in  the  future 
Cxaii  It  has  been  in  the  past. 

Senator  Works.  I  presume  you  are  familiar  with  the  law  in  Call- 
fcmia  governing  the  use  of  water,  and  that  it  gives  a  perpetual  right 
Ard  it  is  not  limited  to  50  years  or  any  other  number  of  years.  What 
ir^  you  going  to  do  with  all  those  rights  in  California,  for  instance, 
^•j«"  use  of  the  water  that  has  been  supplied  and  power  that  will  be 
iff « eloped  under  a  law  of  this  kind? 

Mr.  FiXNEr.  I  suppose  you  are  contemplating  that  the  plant  is 
p'ssg  to  be  annihilated! 

Senator  Works.  You  have  provided  here  that  the  Goveriunent  may 
uke  over  the  property  and  operate  it! 

Mr.  Finney.  Of  course  one  of  the  features  of  this  legislation  is 
Liac  at  the  end  of  5Q  years  conditions  may  have  changed.  It  may  be 
f»«:iiid«  at  the  end  of  that  time,  that  it  is  desirable  to  take  over  and 
^•^^Tate  the  plant.  So  far  as  there  are  public  utility  districts,  the 
ia^lrkts  or  towns  under  the  California  law  may  take  over  an  elec- 
tric plant  and  operate  it.  The  law  passed  by  the  last  session  of  the 
'f^lsuture  authorizes  the  formation  of  districts  which  go  out  beyond 
iW  town  where  the- plant  is  large  enough  to  serve  several  towns. 
That  district  may  build  or  take  over  one  of  the  plants,  and  thereafter 
vperate  it  for  the  benefit  of  the  entire  district. 

Senator  Works.  That  does  not  alter  the  question  of  the  rights  of 
the  individual  user  of  water  to  the  perpetual  use  of  it. 

Mr.  Finney.  When  one  of  these  districts  takes  over  an  existing 
^Unt  thev  undertake  to  fulfill  the  existing  contracts. 

Senator  Works.  We  can  not  speculate  upon  what  may  be  done; 
de  qoestion  is  what  is  authorizea  by  this  statute,  if  it  snail  become 
I  statute? 

Mr-  Finney.  This  contemplates  that  if  it  is  taken  over  some  one 
will  continue  to  operate  it.  It  provides  three  contingencies,  (1)  the 
Heasin^  to  the  original  lessee,  (2)  the  leasing  to  some  one  else  on 
rtfiditioti  that  he  carry  out  the  contracts  of  the  original  lessee,  (3) 
the  taking  over  of  these  plants  by  the  Federal  Government  and  oper* 
itmfT  them,  or  turning  them  over  to  the  State  for  its  development. 

Senator  Walsh.  The  question  propounded  by  Senator  Works 
•rings  up  a  very  interesting  question.  Of  course,  every  man  who 
CKs  a  water  right  wants  a  perpetual  water  right,  so  if  he  sells  the 
IjDil  th«  sale  carries  with  it  the  water  right,  even  though  the  term 
•rpircs^  On  the  other  hand,  if  you  give  an  operating  company  the 
f^»i»*r  to  make  contracts  indefinitely,  as  the  contract  or  lease  is  ex- 
:sing.  if  they  do  not  want  to  take  a  renewal  themselves,  they  will 
•<  T-fy  apt  to  make  improvident  contracts  for  the  supply  of  water, 
»hich'will  tie  up  the  project  for  all  future  time. 

Senator  Works.  In  California  they  could  not  limit  the  use  of  water 
It  the  individual  irrigator  in  any  such  way  as  that. 

Senator  Walsh.  It  is  not  a  matter  of  limiting  such  use.  We  have 
t  poinping  project  in  Empire  Valley.  That  company  enters  into 
cnbtrscts,  and  it  may  contract  indefinitely  for  the  future,  and  it  does 
to  pump  during  the  life  of  the  corporation.    The  land- 
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owner  simply  has  a  contract  by  which  the  company  agrees  to  pump 
water  for  him  and  put  it  an  the  land.  The  landowner  has  no  ^%%'atc-c 
right  at  all.  The  right  is  in  the  operating  pompany  to  take  tlial 
Water  out  of  the  river.  The  landowner  wants  a  perpetual  rifi^ht^  l>tiC 
he  can  not,  under  any  circumstances,  get  a  ri^ht  that  woulu  ^xtefi«l 
beyond  the  life  of  a  corporation  operatmg.  There  are  two  consider^it  - 
tions:  One  is  to  give  the  landowner  as  near  a  perpetual  use  of  die 
water  as  you  can  do  it,  and,  on  the  other  hana,  to  see  that  as  ttii^ 
company ^s  contract  is  expiring  the  corporation  does  not  bind  up  CIjo 
future  operators  by  contracts  that  may  be  improvident. 

Senator  Works.  You  do  not  mean  to  say.  Senator,  that  the  iri<l2- 
vidual  gets  no  right  to  the  use  of  the  water — perpetual  use — do  voii, 
by  what  you  said? 

Senator  Walsh.  Yes;  I  say  that. 

Senator  Works.  Then  your  law  is  quite  different  from  ours. 

Senator  Walsh.  It  is  not  a  matter  of  use  at  all.    Ilei-e  is  a  fami«»r 
down  in  the  valley.    The  operating  company  pumps  water  out    4*f 
the  river,  and  then  pumps  it  up  into  his  ditch.    Now,  if  that  operat- 
ing company  dies,  tor  any  reason,  he  has  not  any  water — he  can  iii»t 
get  any  water.     As  soon  as  the  pumps  stop  he  has  no  water  right  nt 
all;  he  has  no  means  of  getting  his  water. 

Senator  Works.  He  has  the  right  to  the  water,  but  he  may  not 
have  the  means  of  getting  it. 

Senator  Walsh,  lie  does  not  make  any  appropriation  of  the  wat4*r 
at  all;  the  operating  company  appropriates  tlie  water  and  supplies  it 
to  these  consume  is. 

Senator  Works.  Your  law  is  different  from  ours. 

Senator  Kohinson.  Under  this  provision,  what  is  there,  if  the 
company  receives  notice  from  the  (ioMM*nnu'nt  that  the  (Jovemment 
is  going  to  take  over  the  property  at  the  end  of  the  term,  to  prohibit 
the  company  from  accei)ting  bonuses  in  large  sums  and  makinsr  con- 
tracts to  furnish  power  for  a  period  beyond  its  lease,  thus  fl.xing  or 
attempting  to  fi.x  a  charge  for  the  water  itself,  and  binding  the  (Jov- 
ernment  or  its  assigns  to  furnish  water  power  at  less  than  would  be 
remunerative? 

Mr.  FiNNKT.  That  is  attempted  to  Ik*  provided  against.  Senator, 
in  section  7. 

Senator  Koiiinson.  I  have  not  read  that  •<e<'ti<m  yet. 

Senator  Works.  You  must  l^'ar  in  mind.  Senator,  that  the  rates 
to  l)e  chargi'd  are  fixed  by  the  States  or  nninicipal  authorities. 

Senator  Kobinson.  Not  always. 

Senator  Works.  Not  only  for  the  prote<*ti(m  of  the  consumer  but 
for  the  protection  of  the  corporation  that  supplies  the  water. 

Senator  Rohinson.  Thev  are  not  alwavs,  are  i\u*v'( 

Senator  AVorks.  I  think  so;  ves. 

Mr.  FiNXKY.  Senator  Works  lives  in  a  State  where  thev  do  more 
or  less  irrigation  from  wells«.  A  man  there  would  have  his  water 
right-on  his  own  land. 

Senator  Workh.  Yes,  sir:  that  would  be  quite  different. 

(AVluMvupon  at  1*2  o'clock  ntnin  tlie  cominitti^*  t<M)k  a  re<'ess  to  10.30 
a.  m.  to-morrow.) 
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THXJBSDAY,  DECEMBEB  10,  1914. 

CoMMrTTEE  ON  PuBLIC  LaNDS, 

-United  States  Senate, 

Washington^  D.  C. 

The  oommittee  met  at  10.80  o'clock  a.  m. 

Present:  Senators  Myers  (chairman),  Thomas,  Bobinson,  Thomp* 
..  Hojrfaes,  Chamberlain,  Smoot,  Clark,  Works,  Norris,  and  Ster« 


I  ~ 


iVesent,  also.  Senator  Sha froth. 

TTie  Chairman.  Mr.  Finney  said  to  me  yesterday  afternoon  that  if 

•  r'lited  the  members  of  the  committee  just  as  well  he  would  really 
•^ther  be  permitted  to  make,  for  a  very  few  minutes,  just  a  short  con- 
:-ied  statement  of  his  views,  and  then  to  submit  to  any  examination 

members  of  the  committee.     He  suggested  that  he  thought  he 
:Id  get  his  views  in  the-record  in  better  shape  in  that  way,  and 
be  could  answer  any  questions  just  as  well  afterwards,  if  it  suits 
'— *  members  of  the  committee. 

Senator  Smoot.  Of  course,  but  there  may  be  some  things  that  can 
\^  cleared  up  by  a  short  statement  while  he  is  making  a  statement  on 
1  r articular  point,  and  it  might  be  much  better  to  ask  the  question 
'•rht  then. 

The  Chairman.  Certainly ;  I  do  not  care  to  make  any  hard  and  fast 
r:>  about  it,  but  so  far  as  possible,  I  think  perhaps  it  would  be  well 

*  foUow  that  course. 

Mr.  Fin  NET.  I  will  only  take  four  or  five  minutes  for  the  little 
sTiteroent  I  desire  to  make. 

Mr.  Smoot.  I  do  not  want  Mr.  Finney  to  think  that  the  cSmmittee 
» 'nts  him  to  be  cut  short  on  any  statement  he  wants  to  make  on  the 
r  •!.  I  think  that  Mr.  Finney  ought  to  make  a  clear  statement  as  to 
» '.at  he  thinks  are  the  essential  features  of  the  bill,*and  what  he  un- 
ir*<ands  its  object  to  be,  whether  it  takes  five  minutes  or  five  hours. 

.Vnator  Clark.  My  interruptions  yesterday  were  on  the  assump- 
ton  that  Mr.  Finney  was  beginning  a  discussion  of  the  bill  in  detail, 

Mr.  FiNNET.  No:  I  was  just  stating  my  general  ideas. 

The  Chairman.  Go  ahead,  Mr.  Finney,  and  resume  your  statement 

8IATEMEHT  OF  lOt.  EDWABD  C.  FINNEY— Continued. 


Mr.  FiNNET.  If  the  committee  please,  I  would  just  like  to  state 
^  -i-flT  the  principle  features  of  the  bill  and  why  the  department  be- 
..<^Tes  it  ^ould  be  passed,  and  then  take  it  up  section  by  section  if 
Uf  f«3tninittee  wishes. 

We  believe  that  bill  16673  will  secure  the  development  of  the  water- 
r*''«er  resources  on  the  public  lands,  because  it  gives  a  certain  fixed 
t»nare  for  a  definite  period  upon  conditions  that  will  be  known  in 
i'i'»  jinre  in  each  case  to  the  corporation  or  individual  who  undertakes 
"«-  development :  and  it  is  the  thought  of  the  department  that  what* 
».«r  charges  may  be  imposed,  if  charges  be  imposed,  will  be  so  small 
'  .iso  reasonable  that  they  will  not  be  a  burden  upon  the  consumer. 
^*  think  it  will  protect  the  interests  of  the  general  public  by  pro* 
^.'iiiii;  for  regulation  of  service  and  of  rates  and  stock  and  bond 
and  other  matters  which  would  affect  ultimately  the  charges 
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to  the  public,  either  b}'  State  control,  or,  where  there  is  no  State  oon^ 
trol  or  where  it  inA'olves  an  interstate  matter,  by  Federal  control. 

Then  we  think  also  it  will  contribute  to  the  public  interest  l>.v  oon^ 
tributing  to  the  development  of  other  resources  any  i*eceipts  tha  t  mit  \^ 
be  derived  from  the  development  of  these  resources;  olso  by  the  ti2y«i 
of  electric  enerf^  involved  in  this  proposed  law,  in  the  develof>jnent 
of  irrigation  and  for  other  uses.  Then,  furthermore,  if  there  l>e  n 
surplus  revenue,  after  it  has  been  returned  to  the  Treasury,  thnt  tlie 
State  shall  secure  50  per  cent  of  it  in  cash*  That  is  alonf?  the  ^reri- 
•ral  line  of  what  is  now  authorized  by  Con)n*ess  with  respect  to  n»- 
turns  from  national  forests. 

One  of  the  other  important  things  about  the  bill  is  that  it  look.s 
to  the  future  in  that  it  does  not  pass  out  the  fee  simple  title  from  1 1 z** 
United  States,  but  keeps  the.se  resources  in  such  shape  that  at  the  eii«l 
of  this  50-year  perioa  Congress  will  he.enabled  to  take  such  9t<»i>M 
with  respect  thereto  as  it  may  deem  best  for  the  future,  and  will   l^^ 
free-handed  to  continue  to  permit  their  use  by  private  indiviflimlH 
or  corporations,  or  to  grant  them  to  States  or  municipalities,  or  have* 
them  developed  under  some  sort  of  Federal  control,  or  what-ev^r   ic 
deems  bost  at  that  time  in  view  of  conditions  which  then  exist;  and 
I  do  not  think  any  of  us  will  undertake  to  predict  what  the  situation 
will  be  50  years  from  to-dav,  as  it  is  a  well-known  fact  that  e!ectri<*al 
development  and  electrical  use  is  growing  and  widening  now,  an^l 
new  uses  are  being  found  all  the  time. 

That  last  feature  involves  not  only  the  fee  simple  title  to  the^«e 
lands  in  the  Federal  (lovernment,  but  it  involves  the  leasing  nntl 
granting  of  permits  at  the  present  time  under  such  conditions  as  wi  II 
not  preclude  their  recovery.  If  we  grant  them  to  such  corporntionsi 
to-day  under  such  conditions  that  it  will  be  financially  or  physinilly 
impossible  to  fake  them  over  at  the  end  of  50  years  we  are  virtually 
granting  a  permanent  tenancy. 

I  take  it  that  there  will  be  no  disagreement  with  the  statement 
that  there  are  certain  things  safeguarded  in  this  bill  which  it  is  de- 
sired to  guard  against.  ()ne  is  monopoly;  another  is  high  rates  to 
oonsumers;  and  the  third  I  have  already  mentioned,  namely,  the  in- 
ability to  secure  restoration  of  those*  sites  at  the  end  of  a  fixed  periwi. 

The  monopoly  is  attempted  to  be  guarded  against  by  specific  provi- 
sions in  the  forest  bill,  and  also  it  is  guarde<l  against  in  paK  by  the 
existing  provisions  of  the  Sherman  law. 

The  cpiestion  of  the  higher  rates  to  the  consumer  will  be  guarded 
against  by  State  and  Federal  regulati<m;  also  by  provisions  in  this 
bill  whirh,  as  I  have  already  stated,  S4H'U  to  prevent  overcapitaliza- 
tion and  various  other  features  which  might  enhance  the  pri<*es  which 
consiuners  would  have  to  nay.  And  then  as  to  the  tAkinj?  over,  there 
is  a  si>eci(ic  provision  maue  in  the  Ferris  bill  on  that  point. 

Now.  as  to  tlic  past  policy  of  Congress,  from  the  very  lH»srinning 
Congress  has  only  allowed  these  sites  to  be  developed  under  condi- 
tions either  revcM»able  or  limited  in  tenure.  The  first  act  that  I  know 
of  is  the  act  of  May  H,  IHim  (lM>  Stat,  V20).  That  authori/.^s  the 
Secretary  of  the  Interior  in  the  following  language: 

Th«»  S«»*'tft:«r.v  nt  tho  Intorl<»r  l>o.  nml  hrroby  In.  nnthorixitl  nml  tMiii»MW««n'<1 
nni!i»r  ironernl  r«»j:nl:itlonn  to  he  flx«Ml  by  hitu.  to  |»<»nnlt  the  iii»e  of  n  riL'lil  ot  way 
to  the  e\t4Mit  of  tlTt  fiH't.  touetlier  with  the  tine  of  the  ne^^f^Hiuiry  Kr'*ti<>(l«  tnit  v\- 
c<*<Mnni:  40  nrn»«  U|mhi  imhlic  IntulA  niul  forrM  re^»rvnthiiin  •  •  •  for  (lie 
puriKise  of  gvuemtluic.  urn u u fact ur lug.  or  dUtrlbutlng  electric  iHiwer. 
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The  next  act  iras  the  general  act  of  February  15,  1901,  being  31 
Statutes,  790,  which,  in  pai"t,  reads: 

• 

That  the  Secretary  of  the  Interior  be,  and  is  hereby,  authorized  and  em- 
■•"^rredL  ander  geuenil  regulations  to  be  fixed  by  him,  to  ijerniit  tlie  use  of  rights 
•*  wAj  tl&n>ui:li  tlie  pnblic  linids,  forest,  and  otlier  reservations  •  *  *  for 
*^:rkal  plruis.  ♦  •  •  And  provided  further.  That,  any  i)eriuission  given 
•▼  ::»«  j^ecreury  of  the  Interior  under  the  provisions  of  this  net  uiny  be  revoked 
'  LliB  or  his  successor,  in  his  discretion,  and  shnll  not  be  held  to  confer  any 
•  cki  or  eBsement  or  intere<3t  in,  to,  or  over  any  public  lands,  reservation,  or 


Senator  Nohbi^  That  is  the  act  of  1901? 

Mr.  Fin  NET.  Yes,  sir;  that  is  the  act  of  1901,  and  is  the  general 
^«  n^nr  in  force  on  the  statute  books. 

Sfnator  Smoot.  Providing  it  repeals  the  act  of  18G6? 

Mr.  Fin  NET    Yes,  sir. 

Senator  Xorrih.  Yon  assume  that  it  does  repeal  the  act  of  1866? 

Mr-  FiNNET.  The  Circuit  Court  of  the  United  States,  I  believe, 
•s»  decided  that  the  act  of  1800  has  been  repealed  bv  that  act.  I 
-.r'i«-rsiand  nn  appeal  is  to  be  taken  in  that  case  to  the  Supreme  Court 
'.f  tW  I'nited  States. 

Senator  Xorris.  Is  that  not  broader  than  the  other  act? 

Mr.  Fin  NET.  The  act  of  18CG  is  the  one  that  recognizes  the  right 

•  f  pnssession.  Senator,  passed  in  the  early  mining  days,  and  pi*o- 

'  led  tliat  anyone  who  had  built  ditches  for  mining  and  various 

•  .fir  purposes  upon  the  public  domain  should  be  protected  in  that 

oinipation  and  use  to  the  extent  of  the  ground  so  beneficially  used. 

>eiuitor  NoRBis.  It  was  not  revocable?        . 

Mr.  FiNNET.  It  was  not  revocable.  The  right  was  based  on  pos- 
HT^^icjo,  and  the  protection  continues  so  long  as  the  use  continues. 

Senator  Xorris.  Since  tlie  act  of  1901  has  been  passed  there  hava 
•>rn  no  rights  acquired  under  the  prior  act,  have  there? 

Mr.  Finney.  That  is  a  dispifted  question.  The  department  takes 
'^hr  view  that  these  later  acts  repeal  the  act  of  18(50. 

S^ator  X0RRI8.  Has  anybody  attempted  to  get  it? 

Mr.  FiNNET.  Yes,  sir.  This  case  I  spoke  of  was  one  where  a 
^•*rer  company  went  into  a  national  forest  and  attempted  to  acquire 
I  r  <rfat  by  constructing  a  power  canal  and  plant,  claiming  that  the 
in  of  18G6  gives  them  a  right  to  do  so. 

>«^ator  Smoot.  The  case  will  be  taken  to  the  Supreme  Court  in  a 

•^•7  little  while? 

Mr.  Fin  NET.  Yes,  sir.  I  think  the  Agricultural  Department  in- 
-t  tilted  an  action  against  the  interests,  and  the  decision  of  the  lower 
•■r».rt  was,  I  believe,  that  the  act  of  18GG  has  been  i-epcaled. 

N^nator  Smoot.  It  was  not  as  broad  as  that;  it  was  in  rather  a 
n-iified  fornix  I  think. 

Mr.  Fin  NET.  I  am  not  undertaking  to  state  the  full  purport  of  the 
\-  Mrm«  Senator  Smoot 

NMiator  Clark.  I  think  another  question  also  entered  into  that 
eiaeu  namely,  the  question  of  the  forest  reserve,  as  distinguished  from 
•Aiier  lands. 

Mr.  Fin  NET.  There  possibly  might  be  a  distinction  on  that  ground. 

*'^«fiaU>r  Clark.  I  think  that  question  enters  into  the  case. 

Mr.  Finney.  There  have  been  one  or  two  other  acts  passed,  a 
ipmal  act  granting  to  the  Edison  Electric  Co.  a  permi^ion  to 
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develop  in  a  certain  forest  reserve,  the  act  of  May  1,  1906    (34  Stati 

163). 
That  provided  that  the  duration  of  the  permit  should  be  fixed  t*j 

the  Secretary  of  the  Interior  immediatelv  after  the  passage  of  On 

act.  And  then  there  was  a  provision  maoe  that  the  compan^^  shouM 
ay  annually  to  the  Forest  Service  such  compensation  as  iiiig^ht  Ih 
xed  by  the  Secretary  of  Agriculture.     I  think  that  terra ^iva»  iixct\ 

at  either  fortv  or  fifty  yeare.  , 

Then  the  fast  act  relating  to  power  transmission  was  an    act  <#i 

March  4,  1911  (36  Stat,  1253).    That  related,  as  I  say,  only  t<>  th♦^ 

transmission  lines.    That  says: 

Thiir  tho  SiKTotnry  nf  tlH»  Iiit*»ri<>r  bo.  iind  lii»  luTeby  Ik,  uuthorixetl  /iiiil  «Mij 
IK)wero(l,  iiihUt  jrenenil  roKuliitlniiH  to  bo  lixcd  by  bim.  (»>  Knml  tin  «•  •S6t?ii»»  » 
for    rifrhtH    of    way    for    a    pcrbHl    not    oxfooiUnj?    VA)   years    ♦     •     •  i*»,"- 

public  lands,  forests,  ami  rcHervatloim  for  ehvtrlcal  polei*  Mid  llni*^. 

Senator  Clark.  Have  any  operations  taken  place  under  that  act ! 

Mr.  FiXNEv.  Yes,  sir;  we  have  granted  quite  a  numl>er  of  least*s. 

I  mentioned  these  acts  of  Congress,  Mr.  Chairman,  to  show  what 
policy  has  been  followed  in  the  past,  and  also  to  bring  out  the  fiiot 
that  the  discretion,  if  I  may  call  it  that,  vested  in  the  Secretary  of 
the  Interior  was  somewhat  similar  to  that  proposed  by  tiie  hill 
under  consideration. 

Senator  Smoot.  Mr.  Finney,  right  there,  is  it  not  true  that  the 
California  act  and  the  right  of  way  act  that  you  have  referred  to, 
and  others,  were  desired  because  oV  the  fact  that  companies  oouM 
not  do  anything  whatever  under  those  arts  of  Congress  lieoauso  c»f 
the  position  that  has  lRH»n  taken  by  the  department  as  to  revocal>lo 
permits  ( 

Mr.  FixNKV.  I  think  the  purpos<»  of  the  California  company. 
Senator — and  there  was  one  other  special  act — in  getting  legislation 
was  to  secure  a  definite  tenure,  probjJ)lv. 

Senator  Sm(K)t.  I  remember  the  Californii  people  being  here  at 
the  time  and  appealing  to  me  for  assistance  in  passing  the  act,  and 
they  gave  as  a  reascm  for  it  that  they  had  so  much  money  already 
invested  there,  and  that  they  could  not  get  any  further  money  on 
account  of  the  unsettled  conditions  of  aifiiirs,  and  they  would  very 
much  prefer  to  take  an  act  of  Congrt^ss  stich  as  was  passed  than  to 
lose  all  that  they  had  put  into  the  proposition. 

Mr.  FixNEv.  Oh,  of  course  that  act  did  vest  some  general  dis- 
cretion. It  did  not  vest  the  discretion  as  to  whether  they  should 
have  a  grant  or  not,  but  it  did  vest  discretion  as  to  terms  and  con- 
ditions. 

Senator  Noams.  Now,  Mr.  Finney,  it  might  be  just  as  appropriate 
here,  since  you  are  speaking  of  the  discretion.  veste<l  by  this  bill 
being  similar  to  the  act  of  11)01,  to  call  your  attention  to  the  words 
in  line  4  of  page  1,  as  follows: 

rnder  jrenernl  reirtilntlonH  to  U»  flxtNl  hy  bIm. 

That  is,  the  Secretary  is  authorized  to  grant  these  permits,  but 
they  must  lie  under  general  regulations.  That  language  is  inclu(l«<l 
in  the  act  of  1JK>1,  aiul  was,  as  I  understand  it,  objivted  to  by  the 
department,  and  particularly,  as  I  understand  it,  by  former  i^ccrth 
tarv  Fi.sher,  wlio  was  Sinrretary  of  the  Interior  at  that  time,  and  lie 
rolled  attention,  I  think,  in  these  hearings  to  the  fact  that  that  brond 
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izfQMge  was  objectionable  for  the  reason  that  in  a  great  many  in- 

s  A  noes  a  r^ulation  that  would  apply  in  one  particular  project  would 

:  (  have  any  application  in  another,  and  where  the  Secretary  had  to 

•^xnt  the  permits  under  a  regulation  that  was  general  and  hence 

•  >f»lT  to  all,  it  often  occurred,  on  account  of  some  peculiar  condition 
•*  Vit  locality*  that  he  was  really  prohibited  from  granting  permits 

-   cases  where  it  was  conceded  they  ought  to  be  granted. 

'>iial«»r  Ci^\BK.  Senator  Norris,  my  impression  is  that  Secretary 
'  -  .f r  was  calling  attention  to  the. fact  that  the  act  of  Congresa 

•  i-red  Uio  much  mto  detail,  and  I  think  he  stated  in  that  hearing 

•  .1   the    water-power   representatives   agreed   with   him   in   that, 
-.■a  :>e  of  the  fact  that  different  projects,  owing  to  their  physical 

:.ti'>n*  re<iuired  ditferent  terms. 
^.naUir  Xorris.  Yes;    they    required    different    regulations,    but 
.'-r  ttie  law  he  had  to  make  regulations  that  were  general;  that 

Aetl  to  ail  of  them,  and  could  not  grant  the  permit  in  any  other 

;  :  and   that  objection  strikes  me  as  beinjj  very  forcible,  and  I 

•i-3ered  alK)ut  this  language  in  here,  why  it  would  not  be  almost 

-'  ---Jiry  in  order  to  get  a  working  law  that  there  should  be  some 

•^r  l<<l^ed  somewhere  to  make  exceptions  to  the  general  regula- 

•  -  -.  T.  hen  demanded^  on  accf uint  of  some  peculiar  condition. 

Mr.  FixxEY.  I  think  it  is  always  true  that  any  law  or  set  of  regu- 
:  us  nhich  lays  down  arbitrary  rules  works  a  hardship  in  some 
.-Lincfs.    I  do  not  know  how  it  can  be  avoided  unless  you  give  the 

"•  -rtefarv  *t  some  executive  officer  some  discretion. 
>^omVt  Xorbis.  That  was  his  suggestion.    He  wanted  the  act,  aa 

!  :jiiei>tLod  him*  to  give  to  the  Secretary  of  the  Interior  a  broader 
^reci'-n   than   is  included  in  the  words,  "Under  general  regu- 


WoRKS.  That  means  practically  unlimited  discretion. 

Mr.  Fi'SJiET.  That  would  be  objected  to,  I  suppose,  on  the  groun<l 

it  di^rimination  might  be  practiced,  and  on  the  further  ground 

c  the  general  public  and  the  investers  would  not  know  m  any 
»    « n  case  what  they  would  have  to  do  in  order  to  recure  the  grant. 

^^natrr  Xorris,  Oh,  yes;  they  would  know.  If  there  was  a  ffrant 
'  .t  had  exceptional  conditions  he  would  make  regulations  applying 
1  that  grant,  but  the  regulations  would  apply  to  all  people  who 
'»  "ted  to  make  application  for  the  use  of  the  power. 

Mr.  Fix  NET.  Tnere  would  be  a  difference  of  opinion  as  to  whether 
:-  pn'pcwdtion  was  exceptional  or  not. 

^'^TkMti  r  X<3BRis.  It  is  conceded,  is  it  not,  in  water-power  proposi- 
'   *  -.  that  there  are  wide  differences  existing  that  require  in  one 

n-i.itj  an  entirely  different  regulation  than  would  be  required  in 

Mr.  Fi^NEv.  I  think  there  must  be  some  discretion  given  to  an 
-'^-^.iti^e  officer.    I  do  not  see  how  you  can  avoid  it  and  have  a 

•  rsalile  law. 

>niator  Xoiuna.  It  seems  to  me  that  Secretary  Fisher's  suggestion 
lid  inerit  in  it  and  that  it  is  deserving  of  consideration. 

Mr.  FiKxrr.  That  only  bears  out  the  general  proposition  that 
*-ne  discretion  should  be  vested  in  the  Secretary.    In  some  instances 

*  dues  work  hardship. 
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Senator  Norris.  It  might  prevent  some  very  valusble  wmter 
power  propositions  from  being  developed. 

Mr.  Finney.  I  can  conceive  of  a  case  where  the  Secretary  migltt 
not  be  able  to  grant  as  liberal  terms  even  as  he  desired. 

We  often  hear  about  the  liberality  of  Canada *s  land  laws  ns  eom- 

gired  with  some  of  our  own.    I  have  looked  up  some  of  the  la^^s  of 
ntario,  and  I  find  tlmt  they  in  their  water-power  acts  give  tnoi^ 
discretion  than  we  have  given  in  ours. 

Here  is  an  act  relating  to  the  Province  of  Ontario 

Senator  Shoot   (interposing).  I  hardly  think  that  that   woftlrl 
have  any  bearing  on  Congress.    It  is  a  different  form  of  government 

Mr.  I«iNNET.  I  was  just  citing  it  to  show  how  the  laws  compui*%^«i. 

Senator  Norris.  It  seems  to  me  that  it  might  become  of  value  i  n 
this  hearinff. 

Senator  buoor.  A  law  that  would  apply  in  Germany,  for  instniioo, 
might  not  apply  to  us,  and  what  miglit  apply  in  Canada  might  not 
apply  to  us. 

Mr.  FiNNET.  It  only  shows  what  their  lawmakers  have  done  in 
the  way  of  vesting  discretion  in  the  executive  officers. 

Senator  Norris.  It  seems  to  me  quite  valuable. 

Senator  Clark.  Senator  Norris,  here  would  be  one  feature  about 
it.  Take  the  laws  of  Ontario.  You  may  possibly  compai*e  the  sitiizi- 
tion  there  with  the  situation  in  regard  to  our  water  powers  in  tli<» 
Eastern  States,  or  you  might  take  their  land  laws  and  compat^  them 
with  the  land  laws  of  the  Eastern  States. 

Senator  Norris.  Here  is  the  question  involved,  as  I  see  it:  The 
point  that  I  asked  Mr.  Finney  about  is  as  to  the  amount  of  discrt-^> 
tion  that  oucht  to  be  grantecl  in  our  law  to  the  Secretary  of  the 
Interior.  I  tnink  that  is  a  very  important  consideration,  and  I  woiihl 
like  to  have  all  the  evidence  I  can  get  on  both  sides  of  it. 

Senator  Clark.  I  would,  too. 

Senator  Norris.  And  as  to  what  Canada  does  in  the  way  of  grant- 
ing discretion  I  think  is  valuable. 

Senator  CuiRK.  The  only  thing  I  call  attention  to  is  that  this  was 
not  an  act  of  Canada. 

Senator  Norris.  Of  coui*se  we  know  that  this  is  an  act  of  Congress ; 
we  are  not  Canadians. 

Senator  Clark.  I  mean  the  act  that  he  is  goins  to  cite  is  not  nn 
act  of  Canada  and,  of  course,  dcK*s  not  apply  to  the  western  paii  of 
the  Dominion  of  Canada,  where  the  water-power  development  now  is* 
of  course. 

.Mr.  Kinney.  ITiis  particular  one  is  the  Province  of  Ontario,  atul 
I  refer  to  section  8  of  an  act  paKsed  Januar)'  17,  ISDS: 

On  (Mtinpllnnro  with  the  fontfniti^  ri'trnlntioiiH  niul  u|H»n  appnivnt  of  the 
ap|)U(*}ithm  by  the  uilniMtM*  In  writing,  h«'  ui.jy  onhT  a  N'i*.»  nf  tin*  w.ii«t 
l>rivUoin*N  to  be  IssuihI  to  tin*  |»I;ilnlinr  iifioii  **uvh  trriiiM  .-.nd  cotKlitiniiH,  niul  mi 
■ucli  rHitiilH  iiM  may  ho  nxM  l>y  th(»  iiilnis(t>r. 

And  then  it  goes  on  and  limits  the  term  to  '20  yeat^s,  u  Ith  a  privilotn.* 
of  renewal. 

Senator  Clark.  May  I  interrupt  you  tliere,  Mr.  Finney  (  , 

Mr.  FiNNEV.  Yes.  sir. 

Senator  (Yark.  Mr.  P^innev,  ^\e  luoe  had  a  little  o\!H'riiMH-«»  \\itli 
that  same  thing,  and  \^e  have  ha*!  expoiionct*  whoie  the  S<vivt'uv  <»f 
the  Interior  has  insiste<l  upon  putting  into  a  Irase  a  \\{iivt»r  of  mI) 
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-.rfrt  to  appeal  tc»  the  couits  as  to  any  matters  connected  with  the 
r»ae.  Xow.  we  do  not  want  to  put  into  this  law,  I  apprehend,  a 
'ix<pelMm  ttiat  would  allow  that. 

Mr.  FixxBT.  No;  an^  I  do  not  think  that  is  the  desire  of  the 
jauLOl  Secretary  of  t)ie  Interior,  or  the  purpose  of  this  bill. 

Senator  Cuvrk.  I  think  the  Secretary  of  the  Interior  afterwards 
£x^t  up  that  form  of  lease.  But  many  of  those  leases  were  granted 
1.  vhicfa  the  lessee  absolutely  agt^eed  not  to  appeal  to  the  courts  for 
Kje  pmiection  of  any  right  that  he  might  have  under  the  lease. 

SAator  N0BRI8.  Would  that  be  worth  anything,  if  he  made  such  a 
<;pulatioii!    A  man  can  not  sign  away  his  rights  in  that  wav. 

Shoot.  I  hope  that  we  pass  a  power  bill  that  will  have  a 
result  than  the  act  that  you  have  referred  to  in  Canada,  for 
Xi^T^  has  ne^'er  been  one  single  solitary  water  power  developed  imder 
tiat  act — not  one.  Now,  I  will  ask  you  as  an  officer  of  the  depart- 
cMSt  to  look  that  np,  and  if  I  am  wrong  in  that  statement  I  want  to 
t«  corFfOted. 

Mr.  FixxET.  All  riglit  I  personally  can  not  tell  you  whether  that 
3  nirrect  or  not. 

>eiiator  Smoot.  That  is  my  information,  that  there  has  not  been 
<nr  power  oompany  developed  under  that  act  since  its  passtige. 

>CBator  NoRRia.  I  do  not  suppose  they  have  so  many  water-power 
:-miecCs  in  Ontario  as  they  do  m  our  Western  States. 

Mr.  FiXKCT.  I  think  you  will  find  that  the  Canadian  provisions  or 
a«i  <io  vest  a  substantial  discretion  in  their  executive  officers,  and 
Uker  permit  these  privileges  to  lye  granted  for  limited  terms  only. 

>raaior  Smoot.  There  is  another  difference  too,  as  between  Canada 
Oii  the  United  States.  The  Canadian  Government  owns  the  water, 
ir.«I  tn  the  United  States  the  State  owns  the  water^  and  it  is  an  en- 
urv'U  different  proposition  in  the  United  States  than  in  that  nation. 

Sector  N0RRIS.  Yes,  sir;  but  the  ^aTlicular  case  cited  by  Mr. 
tJiaej  would  be  similar  to  one  of  our  States.  It  is  Ontario,  it  is 
ar<  Canada. 

Senator  Smoot.  But  Ontario  does  claim  to  own  the  water  in 
*  >ttario. 

^cnafnr  Xoaais.  Yes. 

"Senator  Smoot.  ^Vhile  the  State  owns  the  water  in  the  State. 

>cftat(»r  Noflftis.  Ontario  is  a  State  in  Canada. 

Mr.  FfKKBT.  It  does  not  seem  to  me  that  that  is  material,  Sen- 
Aiir.  The  United  States  owns  the  land;  but  it  is  not  a  question 
«-f  the  ownership;  it  is  a  question  of  the  development  of  the  power 
'  r  the  best  uae  of  all  the  people. 

Tlie  ChaieKa?!.  Mr.  Finney  was  citing  that  Canadian  law  to  show 
■  '  diflcretion  given  to  tlie  executive  officers. 

Stiator  Smoctt.  He  is  citing  it  also  as  a  law  that  it  would  be  well 
■•'  u9  Co  follow,  and  since  the  passage  of  that  law  there  has  not  been 

f  •  jtrr-power  project  developed  under  it. 

*^«Mtor  Clark.  He  was  citing  it  as  a  refutation  of  the  claim  that 

X5  bern  maile  that  the  Canadian  laws  were  more  liberal  to  the 
•  ••'♦r  tliiin  the  American  laws,  as  I  understood  Mr.  Finney. 

Mr.  FiNyrx.  I  mentioned  that  in  passinjr;  yes,  sir;  and  to  show 

It  tliev  did  %est  material  discretion  in  the  administrative  ofliers. 
Works.  I  thoug^it,  Mr.  Chairman,  it  was  undoi-stood  that 


**«j^ild  21%  e  Mr.  Finnev  a  chance  to  conclude  his  remarks.     Sen- 


"' r. 
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ator  Norris  is  excusable,  because  he  was  not  here  when  the  orxl^  j 
was  made. 

The  Chairman.  There  was  no  rule  to  that  effect,  but  I  simply  ■>.' 
quested  the  members  of  the  committee,  at  the  suggestion  of  2^1  r 
Finney,  to  allow  him  to  conclude,  and  then  if  there  were  any  <|u<?:& 
tions  he  would  be  ^lad  to  answer  them. 

Senator  Norris.  I  beg  pardon  if  I  have  transcended  any  rule. 

The  Chairman.  We  had  not  adopted  any  rule,  but  Mr.  Fiiin4-\ 
had  simply  requested  that  he  be  allowed  to  make  his  statement  w^itti- 
out  interruption. 

Go  ahead,  now,  Mr.  Finney. 

Mr.  Finney.  I  mentioned  that  one  of  the  thin^  we  are  endea^'or- 
ing  to  do  is  to  prevent  monopoly;  and  by  that  I  mean  a  monopol\* 
injurious  to  the  people.    I  am  not  goinf^  to  take  the  time  of   tli«* 
committee  to  express  my  views,  but  I  thmk  it  is  self-evident  tlii&t 
if  the  ownership  of  the  key  to  the  situation,  which  is  the  power  i>ito 
itself,  is  retained  by  the  Federal  Government,  that  it  would  be  mo?^* 
easy  to  control  or  prevent  a  monopoly  than  if  that  site  was  given   iia 
fee  simple  to  that  monopoly.    It  would  be  easier  to  control  Iheiii. 
It  would  be  easier  to  regiilate  them.    It  would  be  easier  to  take    i  t 
away  from  them  if  they  disobeyed  the  laws,  and  I  think  would  hu\  c* 
a  tendency  to  insure  good  behavior  on  the  part  of  those  who  arc* 
developing  the  resources. 

According  to  a  very  conservative  estimate,  the  developed  wat4»r 
power  of  the  United  States  is  approxiiiuitely  7,()(K),()0()  horsepower* 
and  the  undeveloped  horsepower  is  estimated  by  some  at  2B,0(HMKK> 
horsepower.    Now,  of  those  amounts,  about  74  per  cent  is  in  what 
are  known  as  our  public-land  States,  and  about  42  per  cent  is  con* 
ceded  to  be  within  the  limits  of  national  forests.    That  shows  the 
vastness  of  these  resources  and  the  importance  of  dealing*  carefully 
with  them.    Now,  I  want  t^  call  the  attention  of  the  committee  to 
the  fact,  as  shown  by  a  statement  by  Mr.  Harry  A.  Slattery,  on 
page  G:^5  of  the  House  hearings,  that  10  groups  of  power  interests 
control  05  per  cent  of  all  devetoi^ed  commercial  water  power  in  tliia 
country. 

Senator  Clark.  That  is,  65  per  cent  of  the  7,000,000  horsepowerif 

Mr.  Finney.  Yes,  sir. 

On  page  724  of  the  same  hearings  is  a  table  and  statement  to  the 
effect  thnt  in  the  State  of  California  two  corporations  control  57  per 
cent  of  the  total  power  development 

That  situation,  and  the  possibility  that  if  the  Federal  Government 
al)8olutely  parts  with  the  key  to  this  situation,  which  it  now  has — 
and,  by  the  way,  under  the  act  of  Congress  approved  June  25,  1010 
(36  Stat,  847),  the  President  had  withdrawn  in  the  neighl>orhood  of, 
I  should  say,  two  or  three  million  acres  of  public  land,  including 
these  woter-power  sites,  on  the  public  domain,  and  of  course  there 
is  a  very  large  area  of  lan<I  available  for  power  development  in  the 
national  forests  which  was  not  withdrawn  under  that  act  because 
they  are  already  protected  by  reason  of  the  fact  that  they  are  in  the 
forests. 

Senator  Clark.  How  many  acree  in  all  did  you  say  the  President 
had  withdrawn  under  that  act? 

Mr.  FiNNKf.  I  have  not  the  exact  figures.  I  think  it  is  in  the 
neighborhood  of  two  or  three  million  acres. 
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Senfttcv  Shoot.  I  think  it  is  more  than  that. 

Mr.  Fuijsvr.  Have  you  the  fibres  there,  Dr.  Smith? 

Dr.  Gbobge  Ons  SurrH.  I  will  get  them.    On  June  30,  1,991,617 


^«nalor  CukRK.  Does  that  include  the  withdrawals  for  all  pur- 

•  _ 

Mr.  Smith.  No;  that  simply  includes  the  withdrawals  for  power 

'vnator  Clark.  I  understood  Mr.  Finney  to  say  it  was  two  or 
:rree  million  acres  in  all? 

Mr.  FtsxET.  No,  sir.  It  is  very  much  larger  than  that  altogether. 
Tijt  act  names  specifically  such  purposes  for  which  the  withdrawals 
--J J  be  made,  and  then  contains  the  words  "  other  public  purposes.** 
Thwie  are  various  kinds  of  withdrawals,  but  I  had  reference  to  with- 
'•jwals  of  water-power  sites  only. 

Now.  there  are,  therefore,  withdrawn  from  private  disposition  and 
-*^prved,  pending  consideration  by  Congress  of  this  sort  of  legisla- 

•  n,  considerable  areas  of  land,  and  it  is  within  the  power  of  Con- 
r'vss  to  deal  with  a  free  hand  as  to  what  disposition  or  use  shall  be 
'  aje  of  this  land. 

Smator  Skoot.  They  were  temporary  withdrawals,  however,  were 
±^r  not ! 

Mr.  Fxs'sr.r.  The  law  states  that  they  should  be  temporary. 

>cnfltor  Clark.  May  I  ask  a  question  right  there?  I  want  to  ask 
" :    a  qftiestion,  Mr.  Finney,  but  with  your  consent,  of  course. 

Mr.  Fnc NET.  I  would  be  very  glad  to  have  you  do  so. 

.'*«Mtor  Clark.  Have  there  been  any  cases  of  withdrawals  after 
B^^^'tications  for  rights  of  way  have  been  made? 

Mr.  f  teokge  Ons  SMmi.  I  might  add  that  there  have  been,  and  in 
'^-TTjt  this  is  for  the  purpose  of  protecting  an  application  for  that 
'jrt  of  way. 

^^nator  Clark.  My  question  only  referred  to  the  fact. 

Mr,  SMrrii.  Yes. 

Mr.  FncxET.  I  think  there  have. 

Mr.  Smith.  I  so  stated. 

Mr.   FixxEV.  We  have  to  deal  more  or  less  with  power  permits 

l^r  existing  law  in  the  department,  and  we  have  been  granting 
-  -Tiits  under  the  act  of  1901  within  lands  that  are  withdrawn  by 
.••  .n^  the  President  to  modify  the  withdrawal  so  as  to  permit  the 
»     ^uire   of  the  application  of  So-and-so  to  develop  the  power 

^^^MMinr  Clark.  Yes;  but  that  was  not  exactly  the  point  T  made. 
Mr.   Ftxxet.  I  know.    Your  point  was  whether  there  had  been 
!-v  with«lrawals  after  application? 
^"-nmtor  Cl.4rk.  Yes. 
Mr.  FixNKV.  I  can  not  see  that  that  would  affect  the  rights  of  the 

•  tv^  Senator.  If  one  had  applied  for  a  power  permit  to  develop 
.*-lj»  that  were  embraced  in  a  withdrawal,  then  his  application  was 
-  *rtheles«  approved,  and  it  would  not  affect  his  rights  in  any  way, 
•  7»reTeiit  him  from  developing  the  land,  but  would  protect  him 

'•  -,  the  possihilitv  of  encroachment  by  ethers. 

'•^iiAl'^r  Ci-ARK.  1  had  supposed  that  until  the  law  became  opera- 
:  *f  xtiT  ri^rhts  that  a  man  may  have  had  prior  to  that  withdrawal 
V'ild  kare  been  fully  recognized. 
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Mr.  Finney.  I  am  goin|?  to  touch  on  that  subject  a  Utile  laier<»  ».h 
to  what  rights  are  acquired  by  an  application,  or  an  offer  to  selects 

Senator  Clark.  All  right. 

Mr.  Finney.  While  we  are  on  that  subject,  I  want  to  call  the 
attention  of  the  committee  to  the  fact  that,  of  coarse,  under  existing 
law,  where  a  permission  to  use  the  right  of  way  is  granted,  that  doet« 
not  withdraw  the  lands  from  entry  or  disposition.  It  might  happen 
that  a  person  has  applied  to  obtain  permission  to  use  the  land,  mn<l 
possibly  after  he  has  spent  money  on  it  some  one  else  will  put  some 
scrip  on  the  land  or  enter  it  under  some  one  of  the  land  Umra. 
Whether  under  such  circumstances  the  power  applicant  will  be  able 
to  protect  himself  or  not  is  a  matter  for  determination  by  the  courtK. 
But  a  man  who  has  an  application  now  for  power  development  i» 
really  protected  by  the  withdrawal  which  the  President  has  mado, 
because  it  then  prevents  the  entering  of  the  land  under  soom  other* 
law. 

Senator  Smoot.  That  is  not  the  purpose  of  the  department 

Mr.  Finney.  No;  that  is  not  the  purpose  of  the  witndrawal.  The 
withdrawal  was  authorized  by  Cont;ress«  and  the  lands  were  witli- 
drawn  pending  consideration  by  Congress  of  legislation  governing; 
these  sites.  I  do  not  know  whether  the  qtiestion  has  been  raise<l  <»r 
will  be  raised  before  this  committee,  but  I  have  heard  questi<med  the 
constitutional  right  of  the  United  States  to  lease  lands  or  to  permit 
their  use  under  some  such  law  as  will  deprive  them  from  sale  afi<i 
disposition,  and  I  have  a  threo-nage  memorandum  here,  consisting 
principally  of  a  conipiIati(m  of  Supreme  (\)urt  decisions  upon  that 
point,  and  I  am  going  to  ask  permission  of  the  committee  to  place  it 
m  the  record. 

The  Chairman.  Tliat  will  be  put  into  the  record  if  there  \h  no 
objecticm. 

(The  memorandum  referred  to  is  as  follows:) 

JONKTlll  riONAI.IlV  Of    I.KASt:  I.AUS, 

Tills  H»ibJ<vt  hii8  lMH»n  ron»I<U»n»«l  both  cUiv<-tl.v  mid  In<llr«H'(ly  by  tlio  8iipr»t]i<« 
(Nmrt  of  i\w  rnltetl  Stati*H.  und  the  nmstltntlonulUy  uf  mwh  IttWii  clmrly^ 
miHtnliKHl. 

liy  net  of  ('oii>rvt»!<H  of  Miir«*h  3.  1S07.  OiHicrovs  mtrliMriroil  tlio  I*ri»Hldt»nt  U* 
lenw  It'll d  iiilnoM  lii  liidiiitia  'lVrrl(«»ry  for  trriiis  ii«it  t»\r»»«N!iiiif  ilvo  ywin*.  In 
tlie  niH4»  of  the  Tiiltrd  SfiitcH  r.  Cnitlot  e(  ill.  (14  IVt  .  Tt*2i\\  It  wnit  ofintimd^ 
Uint  ConerosK  hnd  no  |H)\vcr  to  niithori/.**  h^Jtsi^n  of  pnhMi*  UuidM  »iid  f»(italn 
firofltH  fnmi  worklntr  <»f  iiiIih*?*:  thnt  Cnnirrc^^M  «':iii  imt  drli'^vsite  the  i>«>wor  tt» 
lenw  puhlb'  Iii!id8.  Tho  Snpn*iiu»  Cmtrt.  hi  Hoh^fjinro,  hi*)d  thiit  the  |mwer  over 
Uie  ptililir  hinds  in  vesttnl  in  rt»nKr(*>^M  hy  the  (  <institntioii,  witlmnt  Uuiltntlon: 
thnt  the  wordH  **diH|MtM>  of*'  the  ftuhlU*  hindn.  i>«»mI  in  the  tNuiMtitnlinii,  riin  not. 
iin(h*r  the  de<*lMionH  of  ilie  Supreme  (Nuirt.  nv^eUe  niiy  otlier  oonHtruetion  thnn 
thnt  (VuiKroHM  hiiK  (lower  to  nuthdii'/e  the  ienslii^  of  \vtu\  niliK^  In  the  pnhiie 
landM  In  the  TerritorieH  of  tl»e  Tnlleil  .stitt<>»«.  The  enurt  fnrlher  »«tnt«1  that 
(he  Stiite  of  IlllnoiH  Kuhsitpii'iitly  rre.itttl  out  (»f  ii  f^rt  of  the  Terrltoi^  In- 
to) vimI.  **rrtn  not  i*)iini  n  rl;;ht  to  the  pnlilie  hindM  witlitn  her  liniitM,  It  hnn 
be<*n  tlie  iMilicy  of  the  <!o\ernni«>nt  tit  nil  tltueti.  In  dlhpoHliiir  of  the  i»nbli)*  lnnd*t, 
to  rei<4*r\e  the  mineM  for  tlie  um>  of  the  T'nlti*<l  SyitfM.  and  tlH*lr  real  xaliie  ran 
not  Ih>  aiwvrtaliMMl  without  nuiKln);  them  t(»  Ih*  explori^l  and  worknl  imder 
pri»|H*r  reirnlntlonH," 

In  the  e»im»  of  lAuUi  i\  Tnlteil  Stnten  CilH)  V.  8.  Hep..  :C)i\).  the  Supreme  Court 

mid: 

the   Nation   In  an  owner,  and   \v\n  made  <'onun'»«H  the  prlncl|ml 

■irent  to  dlKixtiie  of  Ita  |»ro|»erty  •  •  •.*'  •MNmirri'HM  \h  the  b^nly  to  which 
la  irlTon  the  iiower  to  determine  the  r^mdllloim  n(MUi  %vhi('h  the  public  lands 
•hall  bedlM|M»n«l  of."     (Hutte  rity  Water  l*o.  r.  linker.  IIm;  \\  H..  VM)     "Thm 
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has  with  respect  to  its  own  land  the  rights  of  an  ordinary  pro- 
-•^'^r  to  maintain  its  possession  and  prosecute  trespassers.  It  nuiy  deal  with 
'  t  lands  iireeiselj  as  an  ordinary  individual  may  deal  with  his  farming 
— *«rty.  It  may  sell  or  withhold  them  from  sale."  (Cnmfield  v.  United 
?--t«i^  lar  V.  &,  624.)  And  if  it  m«y  withhold  from  sale  and  settlement  It 
s."  r  Aisn  as  an  owner  object  to  its  property  being  used  for  grazing  pur[)osea, 
'  ' /V**  Government  Is  chMrged  with  the  duty  and  clothed  with  the  power  to 
■ "  '"**t  the  public  domain  from  trespass  and  unlawful  appropriation.'"  (United 
*'    <9  r.  Bcebe,  127  U.  S^  »42.) 

«  -^  Tnlted  States  can  prohibit  absolutely  or  fix  the  terms  on  which  its  prop> 

-^7   ciay  be  used.    As  it  can  withhold  or  reserve  the  land,  it  can  do  so  in- 

-'^I'itt^y.     (Steiims  r.  Minnesota,  179  U.  S.,  243.)     It  is  true  tbat  the  "  United 

*-"-t*^  do  not  and  cnn  not  hold  property  as  a  monarch  may  for  private  or  per- 

»  --'^  ptiriaosea.*'     ( Van  Brocklin  r.  Tennessee,  117  U.  S..  15S. )     But  that  does  not 

?J  t^  the  coaclnsions  that  it  is  without  the  rights  incident  to  ownership,  for 

.  •  r'oQtftitiitlon  declsres,  section  3,  Article  l\\  that  **  Congress  shall  have  the 

r-^  to  diKfiose  of  and  ni:ike  all  needful  rules  aud  regulations  respecting  the 

-^••wy  or  the  projierty  belonging  to  the  United  States."     "The  full  scope  of 

«  [Mrarmph  has  never  been  definitely  settled.    Primarily,  at  least,  it  is  a 

^rsT.'z  of  power  to  the  United  States  of  control  over  its  property."     (Kansas 

'    i  oUirido,  206  U.  S..  89.) 

'.\T1  the  paMic  lands  of  the  Nation  nre  held  in  trust  for  the  people  of  the 

▼^•*e  caontry.-     (I'nited  States  r.  Trinidt^d  Goal  Co.,  137  U.  S.,  160.)     "And  It 

•  aot  for  the  conrts  to  say  how  that  trust  shall  be  admlnistere<l.    That  is  for 

•  •  -rresft  to  determine.  The  courts  cnn  not  compol  it  to  set  aside  the  hinds  for 
-r  fffuent :  or  to  suffer  them  to  be  used  for  r^gricultural  or  grazing  puri)Oses; 
-   •  interfere  when,  in  the  exercise  of  its  discretion.  Congress  establishes  a 

#^  raaerve  for  what  it  decides  to  be  nationnl  and  public  pin*poses.     In  the 

•  Me  way  and  in  tbe  exercise  of  the  s:ime  trust  it  may  disestablish  a  reserve, 
*  !  demote  tbe  proi^erty  to  some  Mier  national  and  pvblic  purpose.    These  nre 

'  :L.r%  incident  to  proprietorship,  to  say  nothing  of  the  power  of  the  United 
«-.  •«!  a*  a  sovereign  over  the  property  belonging  to  It    •     •     ♦." 

B.  C.  Finney. 

Mr.  FiT«NBr.  Referring  again  to  the  question  that  Senator  Clark 
liv^sl  about  withdrawals  after  applications  for  rights  of  way,  or 
;<.i:s:ble  application  had  been  presented — ^that  subject  has  been  con- 
«  .«red  at  length  in  the  department,  it  bein^  contended  by  some  that 
ir  application  for  a  right  of  way  or  an  application  to  enter  presented 
■-f.>re  a  withdrawal  precluded  the  making  of  a  withdrawal,  or,  if 
t..T»  vcithdrawal  was  made,  that  it  did  not  defeat  the  right  of  the 
ir'plicant  or  entryman  or  selector.  You  will  probably  recall  that  the 
:  -t  of  «liine  5,  1910,  provided  that  such  a  law  should  not  affect  the 
'T^As  of  any  homestead  or  desert-land  entryman  in  connection  with 
•J  enCrj  theretofore  made,  or  with  any  homestead  settlement  made 

rsor  U»  the  withdrawal.  That  was  the  only  exception  named  in  the 
■  ^^  eviflcncing,  apparently,  an  intention  on  the  part  of  Congress 
;  -t  other  claims  snould  not  be  allowed  to  ^o  to  patent  in  the  face  of 

£••  of  these  withdrawals.  Under  those  circumstances  the  depai*t- 
r.-%t  lias  felt  that  it  had  no  right  to  pass  those  other  claims  to  patent. 
I  r»feT  now  to  forest  lieu  selections,  State  selections,  timl>er  and  stone 
-.  plications,  soldiers'  scrip,  and  various  filings  of  that  kind.  I  say 
L.«^7  have  been  suspended  awaiting  legislation,  to  put  it  shortly. 

Tfiis  bill  contains  a  provision  in  one  of  its  sections  (sec.  10)  in  a 
.ro^iso:  « 

•  rVovided,  that  locations,  entries,  selections,  or  filings  heretofore 
Lji'/ired  for  lands  reserved  as  water-power  sites,  or  in  connection  with 

•  ttw- power  development  or  electrical  transmission  may  proceed  to 
if'pforal  or  patent  under  and  subject  to  the  limitations  and  condi- 
*^.Gs  ID  this  section  contained,'^  subject  to  reservation  in  the  patent 
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of  the  right  of  the  United  States  or  its  grantee  to  occupy  so  muoh 
of  the  lands  as  may  be  necessary  for  water-power  deveh)pnient 

Many  of  those  applicants  and  entrymen  have  written  to  the  depart- 
ment and  stated  that  they  do  not  object  to  a  reservation  of  that  kind, 
where  there  is  simply  a  pressure  pipe  line  running  across  their  lan<l« 
or  where  there  are  perhaps  3  or  4  acres  down  along  a  ^ulch  whioli 
may  be  overflowed  l)y  a  reservoir  and  would  not  deprive  them  of 
the  use  of  the  rest  of  the  land.  In  the  case  of  a  timber  rieht,  nil 
he  wants  is  the  right  to  cut  the  timber  and  remove  it,  and  he  docs 
not  care  then  if  the  land  is  overflowed  afterwards. 

That  section  was  put  in  with  the  idea  of  protecting,  in  part,  nt 
least,  those  power  site  applicants. 

I  have  looked  the  matter  up  very  thoroughly,  and  I  am  satisfied 
that  under  the  decisions  of  the  courts  the  mere  ofl'er  to  select  hinds, 
the  mere  inchoate  claim,  does  not  prevent  Congress  from  withdraw- 
ing the  land  or  talcing  the  land  for  public  use. 

Senator  Clakk.  I  do  not  think  there  is  any  question  about  that, 

Mr.  FiNNKv.  I  have  quite  a  lengthy  memorandum  on  the  sub- 
ject, and  if  the  committee  desires  I  will  put  it  in  the  record. 

Senator  Ciiamkkrlaix.  I  would  like  to  have  it  put  in. 

The  Chairman.  We  will  put  it  in. 

(The  paper  referred  to  is  as  follows:) 

ifKMOIlVNDVSI^. 

It  Is  my  !iiuli»rst:  itiWuiz  that  !lu»  cinrstlon  nt  Issue,  primnrlly.  Is  the  «»lT«»ct  of 
wltlKlrnwnls  unuW  uinWr  tlie  net  of  Juno  2r».  IJMO  (.^0  Sfiit,.  S47>,  ^^\nm  the 
rifsbtR  or  olnlins  of  |<  ihoiik  wlio  prior  to  the  wltli(ln:wal.  hiul  nim^e  sortleiiiontu, 
filliiKK,  w»lt'c!lons,  or  flit r Irs.  but  who  IvuX  not  riHi'lvotl  rtnnl  cortlfl<*;»!es  of  rniry. 
the  npproval  of  tln»  (h'l'^nMnuMit,  or  surh  oth«»r  net  Ion  us  IncIIcnttM  the  \estlui;  In 
tlieni  of  tlie  o<pii(]itile  tlth*  to  tho  Inncl.  OniKtiu);  for  the  presiMii  nil  »lisriis*<lon 
of  equltioH  obtiiIn(><I  Miroit^h  tlie  Initlntlon  of  snrli  cliilum  niid  eonhnliic  our>H»l\«ni 
strictly  to  the  leu':*!  view  of  the  tun  Iter.  I  (Ind  In  the  doelslons  two  prltiolpleft 
clearly  l;«hl  <lnwn :  (1)  Tlint  wheie  ii  settler.  seUM*tot%  or  en(r>nmu  bns  reuu- 
mrly  inlllated  his  rlaini  In  ju'corilinri*  with  hnv  nnd  hns  eoniiniuM)  e«unpll!iiM^ 
Uierewlth.  his  rights  vi'u  tiot  bo  (Il\«-^t<sl  by  tlu*  civinir  or  (rraTithiK  of  the  Inmlii 
to  another.  In  oilu»r  wnnls  he  Ihim  n  fpreftMiMHV  rlirht  as  j'ciilnsi  nil  oth^r 
(itixens  to  eomplelo  anil  nctpiire  tit]**  t(»  tho  hind;  i'2\  tln«t  by  (he  nifM'e  hilt  In- 
tUm  of  a  rhiini  he  acqnln'M  no  xostt^l  li^ht  ruitlnst  th«*  I'nltofl  .^Intt^.  iind  that 
It.  aetlufC  uni'tT  lis  »>o\t>roi;'.n  or  k'liXi'Mnnrntiil  r.iparily.  may  take  and  us<»  liU 
land  for  a  ptiljlu-  pnipoN*.  notwithst:  mlinu  th.it  this  taklnj:  nay  d»'prhe  hlin  of 
equities  therrlofnro  attpiired  and  i'\l«iliiu  The  llrst  prhn-lple  Is  fonndeil  n]Nm 
equity  and  substantial  Instire  ntid  ui  <>n  (he  tlM'<»ry  tluil  tteftire  tie*  <:o\iTninent 
the  righls  of  ail  qnalitl«Ml  ritizcUN  are  i'<pi:  1  :>nd  that  enn^iNpHMitly  the  first  III 
time  Ir  the  first  In  ri^ht :  that  tho  laitT  appiii'aiit  or  sottior  will  ntit  Ih>  iter* 
tnltte<l  to  <leiMl\e  ii-o  prh'r  «»no  of  tlH>  fnits  nf  his  dllli,'«»ni»'  Kxanii>les  of 
/refei enre  ri::hts  tli'is  ei»nfern»tl  a**  tw:  tnvt  otla-r  nii/fus  iire  f«'nnd  In  tlie  net 
^f  .May  14.  l^M)  rJl  Stit..  HtM.  miMIoii  'J  uf  whhli  irr.ntM  to  a  M'«'ei»«*srul  «h»ii. 
testant  a  preforiMa*(*  ri'/bt  to  entor  IIk*  land  an  auilnnt  othors,  and  set*! Ion  D  of 
which  f;rant»<  tho  hniut'^ioad  *<oiilor  upon  nnxnrwwHl  Itinds  tho  pn^foroiicM*  rights 
an  iik'iiin^^t  othors  to  onior  tln>«e  l'hd«*  uIumi  snrNtnt'tl.  Th**  sanio  principle  ap- 
pllofi  witli  ri*sp4M-t  to  the  fliinu  of  soli*i'iioiifct  nr  «*f  it[ipll(*:it{ons  to  «>Mter.  not  onjjr 
under  the  law  but  an  n  niiitf*r  <>f  i;*'«h1  adniiin-tiation.  Tho  rh>t  In  thno  Ih 
ac<'ord«»il  tho  prior  tlirht  and  his  tl'nn;  i-r  ontry  !«*  u'l.-vn  a  s«'u'rrj:atl\e  efl'ivt.  the 
land  depi'rtnicut  (htlinlnc  to  n^'i^lxe  uihor  and  la^er  IIIIol^  for  the  s;.nie  laud 
durluK  the  |»enihMM*y  <»f  tlo*  llr*4l  filing  or  entry. 

There  Is  a  oh*ar  dl*<tln4<th»n  Immwih'ti  ftn  li  InltliMiMl  rlalniw.  liowo\er.  find 
vestrvl  ri^bts.  An  e<pil table  title  or  n  \o>t«d  liwlit  Is  a«'fpilrod  by  A  settler, 
•elwMor.  or  ontryncn  only  when  ho  ban  |N>tfornii*«l  all  of  the  nets  pre^TilH*il  In 
onler  to  make  a  title.  In  m  furnlxiMMl  pi«H>f  ihor«*<if  to  the  land  tlopartnient.  and 
hnii  re<^lviMl.  or  Ih  lawfully  entliUsI  t*»  n»«M»he.  exUb'iioe  of  this  fact  III  the 
form  of  n  flnal  (vrtin<>nte  of  entry  i»r  f«»nnal  approuit.     In  the  latter  elas9  of 
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««^  I**  haneRrnet]  tbe  rljfht  to  a  patent,  and  were  it  not  for  the  delnys  Incident 

*-^m!nrtlon  or  re\iew.  the  taking  up  of  cases  in  their  regiMar  order,  and  the 

--   vl  l-hor  ai  i»snlng  patents,  he  would  receive  his  patent  or  evidence  of  title 

•  '.ill  luoDieiit.     Tbe  following  decisions  are  illustrative  of  cases  where  the 
-    .•jM^  title  may  t>e  said  to  ha%e  passed  or  a  right  to  have  vested,  and  it  is  of 

-  ■••rrti  to  Bote  the  conditions  presented  to  the  court  in  each  instance: 
v*.*ier^-«»n  r.  Duncan  (4  Wall.,  210)  involved  a  donation  entry  upon  which 

:  f«"tiftc.«te  had  Issued  as  a  basis  for  i<atont,  and  the  court  held  that  after 

-  exe^'otion  and  delivery  of  that  certificate  of  entry  the  land  censed  to  l>e  a 
i  rt  «f  Uw  public  domain,  and  the  Government  thereafter  held  the  naked  legal 

*—   ri  tTti%x  for  the  purchaser. 
'  'Tie  c.  Tbe  State  of  Arkansas   (0  How.,  333),  a  preeniptor  had  not  only 
rr  f?i»*  cnltivntion  and  improvement  required  by  Ipw  but  subuiitte<l  proof 

-  "^'f  K*iifffnctory  to  the  register  and  receiver  and  tendered  the  price  due.    In 

•  '•.  be  hiid  done  all  he  could  to  perfect  his  right  to  the  title.    Furthermore,  as 

•*!  out  by  the  Supreme  Court  in  a  later  case,  the  question  involved  was 

•  •  fLe  preen) ptor's  legal  right  as  against  other  parties  to  be  preferred  in  the 
"  -ii«^  f»f  lands  the  United  States  had  determined  to  sell,  and  was  not  as 

■  •■  -x«  tbe  I'nited  States  itself. 
In  tbe  case  of  Garland  v,  Wynn  (20  How.,  6)  the  issue  was  between  two 

!*  tb-  case  of  Worth  r.  Branson  (98  U.  S.,  121)  the  court  held  that  where 
I       d  HaSnjant  bad  done  all  that  was  necessary  to  entitle  him  to  a  patent,  he 

-  feruled  to  be  regarded  as  the  equitable  oi^nier  thereof  and  the  land  is  no 
.■*T  r»|iea  to  location,  and  that  **  any  subsequent  grant  of  tbe  same  laud  to 

t     'in^r  iMirty  is  void. 

I— ffenbec-k  r.  Hawke  (115  U.  S.,  392)  was  a  case  where  a  mineral  claimant 

•^>ujplied  wltb  all  the  requirements  of  the  law  and  final  certificate  had 

•-  '-*!  tu  bini.  which  certificate  the  court  said  was,  "so  far  as  the  acquisition 

:J^  by  any  other  party  was  concerned,  equivalent  to  a  patent." 

.'  -nelins  t    Kes^sel  (12S  V.  S.,  461)  is  to  the  efi'ect  that  when  a  tract  of  land 

•  :•  n^haiped  and  jmld  for,  the  purchaser  secures  a  >ested  interest  and  a  rijjht 
.    r«.  te:it.     Tbe  same  state  of  facts  existed  in  I^enson  r.  The  Aha   Mining 

•  .     I  145  v.  S.,  432). 

i :  Rardon  r.  X<»rtheni  Pacific  Railway  Co.  (145  U.  S.,  523)  preemption  claims 

••  -'^or  at  date  of  definite  hx'arion  of  the  railroad  were.  l)y  th?  terms  of  the 

r-i    -    r**   the   railroad,   expressly   excepted    therefrom   and   the   ett*oct    of   the 

--^rii-Tion  tmder  the  applicalile  law  was  held  to  segregate  the  land  from  the 

•  d«iiu:iin  and  exclude  it  from  the  operation  of  the  company's  gram. 

H..-«inc*  r.   Whitney   (132  IJ.  S.,  364)    Involved  a  homestead  entry  existent 

•'  of  rpr-ord  at  tbe  time  when  the  grant  to  the  railroad  comiiany  would  have 

■-rwi*-  :  ttacbe<l,  and  the  court  said  W)  long  as  such  an  entry  remains  of 

.'    r»l   ••  It   in   such  an  appropriation  of  the  tract   as  segregates  it  from  the 

■«-  d'^ninln  and  therefore  precludes  it  from  subseiiuent  grjints.'*     Primarily, 

•  rvf*»rTed  to  the  grant  to  the  railroad,  but  the  principle  would  be  applicable 

•  ■  CTaul  or  disfiosition  to  any  other  private  citizen  or  corporation. 

Tt-f  I>efroit  Lnndier  Co.  case  (200  U.  S.,  321)  dealt  with  entries  upon  which 

;--»f   b:»d    l»een   submitted   and   final   certificate   and   receipt    Issued   and   the 

n  nid  the  receijit  is  an  acknowledgment  by  the  Government  that  It  holds 

•  ^    ^S5il  title  in  trust  for  tbe  entryman  and  will  In  due  course  issue  to  him  a 
'     *.     Tie  la  tbe  erpiltable  owner  of  the  land. 

}:•  ^ry  ••Te  of  tbe  foregoing  cases  Is  clearly  distinguishable,  bolh  as  to  the 

•  -•  tT.i«>lTeil  and  In  tbe  principles  announced,  from  that  class  of  cases  which 

«  wiMi  the  nglit  of  Congress  to  take  lands  to  which  Inchoate  rights  exist 

•  "  r.»:l»II^  T^\irpoees.    The  latter  class  of  cases  does  not  involve  discrimination 

-  'orriikl'ty  as  l»etween  citizens,  but  under  the  principle  announced  in  them  the 
i^mt^  Hcht  of  the  citizen  may  be  taken  for  the  use  or  benefit  of  all  citizens. 

f  r  -^'e  •'.  Whitney  (9  Wall.,  187)  Is  to  the  effect  that  occupation  and  Improve- 

r-«  *  oD  ftie  pnbllc  lamls  under  the  preemption  laws,  while  conferring  a  pref- 

.,  .^  ^, #*r  other  citizens  to  purchase  the  hinds,  do  not  confer  a  vested  right 

T**e  |»r*"»»niptor  nr  deprive  Congress  of  the  power  to  withdraw  the  land  from 

.    *  -T  entry.     This  conclusion  was  reMched  by  the  Supreme  Court  after  full 

-  »'«Vr-  tlon  of  tbe  case  Iwfore  it.  of  the  opinions  of  the  Attorney  General  of 
♦•  -  T  i/ted  Stntea  («  Ops.,  72;  10  Ops..  57;  11  Ops..  462),  and  of  decisions  of 
"^  wDX^*^^***^  conrta  of  Missouri.  Mis.sissippi,  Illinois,  and  California,  all  of 
t".  '%  rr-cb  the  anme  conclusion  as  tliat  announced  by  the  Supreme  Court  In 

■^  rn«^b)e  caae.     In  tbat  case  tbe  argimient  was  advanced  that  the  preemptor 
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hHd  done  all  that  it  was  in  his  power  to  do  at  tliat  time  toward  perfecting  1 
claim  and  to  his  plea  the  court  replied  as  it  did  in  Rector  v.  Athlejr  (6  \\  . 
142),  that  the  rights  of  a  claimant  are  to  be  measured  by  the  acts  of  Oiniri  ^ 
and  not  by  what  he  may  or  may  not  be  able  to  do,  and  if  a  sound  cc>nKtrti«-t 
of  these  nets  shows  that  he  had  acquired  no  vested  interest  in  the  land  Ha* 
as  his  rights  are  created  by  the  statutes,  they  must  be  governed  by  Uieir  i*i 
visions,  whether  they  be  hard  or  lenient 

In  the  Yosemite  Valley  case  (15  Wall.,  77)  the  court  reiterated  the  same  pr  i 
dple  and  pointed  out  a  misapprehension  of  the  effect  of  the  court's  (leol.«>)< 
in  L^tle  V.  Arkansas  {eupra),  which  then  existed  and  still  allien rs  to  ex  i 
There  were  two  differences  between  the  Lytle  case  and  the  cases  of  Kri*^l 
and  the  Yosemlte  Valley.  In  the  Lytle  r.  Arluinsas  case  Cloyes,  the  preetui»r« 
had  performed  the  cultivation  and  improvement  required,  he  had  subuUtftMl  lii 
proof,  which  bad  been  accepted  by  the  register  and  receiver,  anil  he  biul  r«M 
dered  the  purchase  money,  a  a  required.  Furthermore,  as  stated  by  the  cim  i 
in  the  Yosemlte  case,  there  is  a  distinction  **  between  the  acqulsitioo  t»y  rli 
settler  of  a  legal  right  to  the  land  occupied  by  him  as  against  the  owner,  tt] 
United  States;  and  the  acquisition  by  him  of  a  legal  right  as  against  oth*] 
parties  to  he  preferred  In  its  purchase,  when  the  United  Statee  have  deteruiln*^ 
to  sell.**  The  court  regards  as  an  absurdity  tlie  claim  tluit  a  |»erson  who  )»  i 
acquired  a  right  to  l>c  preferred  lii  the  purcha8e  of  profterty  **  provldetl  n  iciil 
is  made  by  the  owner,  thereby  acquires  a  right  to  com|)el  the  owner  to  seM.  f« 
such  an  IntercBt  In  the  property  as  to  deprive  the  owner  of  the  iiower  to  ctKitrn 
its  disposition/* 

The  cii8(»  of  T'nlted  States  v.  Hana(m  (167  Fed.,  881)  involved  a  •ettlemeti 
made  and  malntnlnod  ninm  unsurveyo<l  liinda  under  the  hnmeAtead  laws  wiiii-l 
held  out  to  such  a  settler  the  right  to  acquire  the  lands  after  survey  In  prpfvr 
enre  to  others,  but  the  court  held,  citing  numerous  decisions  of  the  SiipretiM 
Court.  th:<t  "  there  is  nothing  in  the  esnentlal  unture  of  the  acts  of  enterinir  uihm 
unaurveycd  puhMc  lauds,  residing  thereon,  and  Improving  the  ««me  wUh  fli* 
intention  of  entering  the  s-iine  as  a  homestead,  to  confer  ufion  the  »ett*er  nri\ 
ventod  rlirlil  or  any  kind  of  rlntm  to  the  Innd.  and  such  acts  create  no  Imr^^ll 
nient  to  the  iwnver  of  ihe  (tovcnnnent  to  devote  the  land  to  any  pnhllc  purpot**  " 
(Shiver  r.  Unltwl  Stntea,  150  V,  S.,  401.) 

In  RnsMiauAmcririMi  Co.  r.  VuIUhI  States  (190  V.  8,.  570)  the  Supreme  ('onrt 
agnin  Inya  down  the  principle  th^t  a  preemption  settlement  and  oc<Mip:inon 
confers  a  preference  rltfbt  aa  ncalnst  other  Individuals  but  th'it  •*  It  doe^  n«»i 
c«>iifer  a  veHte<l  right  uh  n  mi  lust  the  United  Sti'tea  In  Ihe  Innds  so  ociMii>U*«l 
Such  a  ve^ttMl  rlpbt  umler  the  pnHMuptlon  Inws  Is  only  obtnlned  when  the  por- 
chase  money  linn  been  pnlil  aial  re<»elpt  from  the  pro|»er  land  offlef»r  given  to  the 
pnrcbMKer.  T'ntll  this  bus  betMi  done  It  Is  comi>etent  for  (\niirn»xH  to  wlthdr.  w 
tiie  land  from  entry  and  sale,  tliouvb  thla  may  defeat  the  inchoate  right  of  the 
settler." 

The  snme  distinction  Ih  notetl  In  the  de<*lslon  of  the  Supreme  C^ourt  in  I'niiin 
Paclfli»  r.  Ilnrrls  (215  U.  S..  3*^),  where  the  court  said: 

**  While  the  |M>w«'r  of  (\»ngr»»^H  o\er  IiuhIm  wh'fh  nn  Individual  Is  seeking 
to  acipiire  either  under  the  prtHMn|dlon  or  the  h<lnle^te.Md  liiw  riMiialns  nnfll  the 
pa.vment  of  the  full  purchaw  price  recpiinnl  by  the  former  l:tw  or  the  full  o<'<u- 
pnihm  presorlbe<l  by  the  latter,  yet  un«!er  the  general  land  laws  of  the  rnlriMl 
States  one  who  hnvlni;  mnde  an  (Mitry  In  In  actual  octMiimt'on  under  llie  ftre- 
enifitioa  or  homef^end  law  ciiu  not  be  dlntKiMM^sMHl  of  his  priority  at  the  In- 
stnmv  of  an.r  Imllvidual.** 

Again.  In  Stalker  r.  the  On'crou  Short  Mne  t225  T'.  S..  142K  the  Supreme 
Court.  referrlUK  to  railroad  and  Stnte  hulenailty  w^hH-tlonK.  st.'teM: 

'•  In  Im  th  c1n»<s4»H  of  cancH  it  lu'S  Immmi  nuiny  tlme<  ruhHl  Ih't  while  n«  u*^ti^\ 
right  aiTitlnst  the  Unlte<l  Stnten  Is  acfp|iriM  until  the  n<*tuiil  npprovnt  ot  the 
list  of  wlci'tloiis.  the  c<mipany  doi»H  a^npilre  a  right  to  Im»  preferre*!  ovor  »»nrh 
an  interuMier,  In  other  wonls.  the  patent  when  IssuinI  relat«»H  hricic  tn  the 
initlntor>'  rluht  nnd  cuts  off  nil  chiMnantH  %vbo«^»  riishts  were  lnlti«t»N|  Inter" 

The  casi*  of  Croxicr  r.  Krupp  (224  U.  S.,  21H1).  n  pnteut  ca*<4N  »!•<«»  mintnlns 
the  view  thni  the  Kwleral  ito\ernment  has  the  right  to  appropriate  property 
rights  for  a  public  use. 

The  Attorney  <;eiierai.  In  the  cam*  of  the  Siw^^ol  Rsnch  (11  Ops.  400).  mU\' 
••It  Is  not  to*l»e  doubteil  that  settlement  on  the  pulil'c  lands  of  the  fnUt'd 
StJites.  no  nuitter  how  long  c<intlnue«l.  confers  no  right  against  the  (lovem- 
nient." 
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forgoing  cases  estnblish  tbe  legal  right  of  the  Federal  Government  to 
t- 1*  ti^  d  imblic  use  lands  covered  by  Inchon te  claims  any  time  prior  to  the 
t  •*  vben  the  citixen  has  acquired  the  equitable  title  or  a  vested  right  The 
f     '•wUi^  decisJous  illustrate  how  and  when  such  a  right  is  acquired: 

Ii  tl*»*  case  of  Cornelius  v,  Kessel  (128  U.  S.,  456),  right  vested  upon  the 
*■  I  e^try  and  paynieut  of  the  purchase  price  fixed  by  law.     See  to  the  Siime 

•  '^-c  tMTenbnck  r.  Hoyt  (115  U.  S.,  3U2)  ;  Benson  r.  Alta  Co.  (145  U.  S.,  132) ; 
'  xmt  StAtes  r.  Detroit  Lumber  Co.  (200  U.  S.,  337) ;  Wisconsin  Railroad  i?. 

••   '(^  Cotinty  (133  U.  S.,  490).  Involved  railroad  selections,  and  the  court  there 

'"  -1  rbjit  tbe  approval  of  the  Secretary  of  the  Interior  was  essential  to  the 

■•  -J   tjf  tbe  sele-tlons  and  to  give  the  company  any  title  to  the  land;  that 

•  "it -I  tbe  selections  were  approved  there  were  no  selections  in  fact,  only  pi-e- 

nr  ry  pnooeed'ngs  taken  for  that  purpose  and  the  Indemnity  lands  remained 
r.fletttfd  III  their  title.** 

Ir^  vrc^^rhaecrsier  r.  Hoyt  (219  V.  8.,  380),  the  court,  considering  a  rnllroad 
«-^-t^iiL  lield  that  no  Interest  is  acquired  In  indemnity  lands  until  a  selection 

•  xirde.  with  the  approval  of  the  land  department.  It  further  stated  that 
«i^ii  apfiroTed  Us  right  would  relate  to  date  of  selection,  but,  as  pointed  out 
:     --^^irtire.  its  right,  prior  to  such  approval,  was  one  to  be  referred  as  against 

•  '^tcr  Api»Ucant3  or  claimants  for  the  same  land. 

U  CocBios  r.  the  Gray  E^igle  Oil  Co.  (190  U.  S..  301),  Involving  a  forest  lieu 
•^-'Tthm  presented  under  the  act  of  June  4,  1897,  the  court  held  that  the 
••  .-iiiie  title  to,  or  a  vested  Interest  in,  selected  land  did  not  accrue  until  the 
••'rwT«|  cit  the  selection  or  offer  to  exchange  by  an  oflScer  of  the  I>ind  Depart- 
z^  '.  clothed  with  authority  to  make  such  approval  and  consummate  the  trans- 
t-^««.  aod  ft  further  held  that  the  mere  filing  of  tbe  papers  in  the  local  land 
^Ace  «o  not  create  such  a  title  or  interest.  The  decision  last  cited  was  quoted 
.  '  followed  by  the  United  States  Circuit  0)urt  in  the  case  of  Clearwater 
^  I  fcrr  rv»,  r.  Shoshone  County  (155  Fed.,  612),  the  court  saying:  "  Indeed,  as 
f  "^-d  this  decision.  It  is  not  only  conclusive  that  equitable  title  does  pass  to 
•'»  'Pf»Hci»nt  upon  ar>i>roval  by  the  General  Land  Office,  but  also  that  it  does 
:  :  fttfls  oDtfl  such  approval  Is  given.*' 

la  Rmi^ton  r.  Knight  (219  U.  S.,  537)  the  Supreme  Court,  considering  the 
«-»^  act  of  Congress,  states  that  to  take  advantage  of  the  proposal  for  (in 
'^-han^e  contained  in  the  act  the  applicant  must  not  only  select  the  land  he 
^    ^ff«-»  and  file  a  relinquishment  of  the  land  surrendered,  but  that  "  manifestly 

•  *Tv  nmiit  be  an  acceptance  of  the  relinquishment  by  some  one  authorized  to 

•  •«  fir  apon  its  sufficiency  and  an  assent  to  the  particular  selection  made  in  lieu.'* 

F'S  the  ca^e  of  Kern  Oil  Co.  t\  Clarke  (30  L.  D.,  550)  the  department,  con- 

•i'-^rlnr  a  foreM  Hen  selection,  said  that  where  a  person  making  a  selection 

the  act  of  June  4,  1897,  has  complied  with  all  the  terms  and  conditions 

iry  to  entitle  him  to  a  jwitent  he  acquires  a  vested  interest  in  the  selected 

:  i.     Tills  derlsliin.  which  was  construed  to  mean  that  if  a  selector  offered 

ff  *^rr»fi^r  baiw,  reconveyed  san^e.  and  filed  the  necessary  evidence  thereof  In  the 

•  •!  t.iBof*.  topeiher  with  application  to  select  a  specific  tract  of  land,  he,  from 
■••1  #ft**r  the  date  of  this  filing  and  its  notntion  by  the  register  and  receiver, 
•'vfolrvd  this  rested  right.  This  decision  has  been  overruled  by  the  depart- 
Z)^  t  an«l  U  not  In  accord  with  princli)les  laid  down  by  the  courts  in  the  cases 
bcfHFmi^cr  cited. 

Is  MUler  9.  Thompson  (36  L.  D.,  592),  involving  a  forest  lieu  selection,  the 
Vtfti  rtni^^t  held  that  until  the  I^nd  Department  has  determined  the  questions 
•**  'a«^  and  ftict  Involved  in  an  offer  to  exchnnge  and  a  formal  ripproval  of  the 
•r.M*rloa  baa  been  given  the  equitable  title  to  the  land  does  not  pnss  from  the 
'  ''fTiment.  To  the  a:ime  effect  is  decision  In  cnse  of  Walker  (36  L.  D.,  405) 
t  :  ^bemr  r.  Veaxte  (40  L.  D.,  540).  This  conclusion  Is  in  exact  accord  with 
-  -  pr'.orfplea  announced  in  Clearwater  r.  Shoshone  County  (155  Fed.,  (524). 
'  •-!•-«  r.  Oray  Kng^e  Oil  Co.  (100  IT.  S..  301),  and  Daniels  r.  Wagner  (205 
f  ••! ,  Z^%.    In  the  latter  case  the  United  Stiites  Circuit  Court  of  Appeals  said: 

•  Tbe  rixht  of  selection  of  lieu  laud  given  in  the  act  of  June  4,  1S97,  however, 

*  1  tbe  Ar^X  lust:ince  but  an  offer  by  the  Ooveriunent  to  exchange  lands.  It 
-  ¥«»^  nf«>n  no  valuable  consideration  actually  leceived.  It  attaches  to  no 
•:»^IW*  laoA»  nor  to  lands  within  any  defined  limits.  It  does  not  attach  upon 
•-^  B»re  iTTeMnitallon  of  the  requisite  papera  It  attaches  only  when  the 
kzr:*tf\aftt  •IDcem  of  the  Government  accept  the  offer  of  exchange.  Nor  is  it 
trae  tbac  tbe  filing  of  the  lieu  selection  par)ers  and  the  acceptance  of  the  fame 
lO  tbe  If3«al  land  officers  segregates  the  land  upon  which  the  filing  is  made 
••  »•  to  mt  off  intervening  and  subsequent  rights  as  against  the  lieu  selectors.** 
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The  court  then  cites  Houghton  r.  Knight  iind  Cosuos  v.  Grtiy  Engle  O^^iuinii 
(supra),  wiyUig,  with  reference  to  the  hitter  case: 

**  It  Is  urged  thsit  this  hinguage  of  the  court  is  dictum,  but  we  do  n*»t  I 
regard  it.  It  contains  the  rensoning  of  the  court  In  deteruilnUig  the  inttii 
of  the  rights  of  the  complainant  in  that  cnse.  But  If.  indeed.  It  Is  true  ttuit  cl 
expression  of  such  views  was  unnecessary  to  the  determination  of  tli€*  «*.-ii 
which  wils  before  the  court,  the  Itini^unge  uted  sets  forth  the  mature  anil  tiiuiij 
mous  Judgment  of  the  members  of  the  court  on  the  question  of  law  wliT'li 
Involved  In  the  case  at  bar,  and  we  deem  It  contrclUng  In  the  decision  oT  tl 
present  case." 

With  reference  to  school  Indemnity  selections,  tlie  deimrtment  held  In  oiii«t»  «i 
State  of  Colorado  (32  L.  D.,  470)  : 

"Until  the  selection  Is  approved  by  the  Secretary  of  the  Interior  there  !•«  I 
fact  no  selection,  only  preliminary  proceedings  looking  to  that  end.** 

The  same  principle  Is  announced  by  the  department  In  case  of  Kdward  «I<»ii«*'^ 
Involving  lands  in  Utah,  decision  August  31.  IIKM.  unrei)orted. 

In  Stalker  r.  The  Oregon  Short  Line  (225  U.  R.,  141))  the  court,  referrliij;  f^ 
both  railroad  and  school  Indemnity  selections,  paid: 

"In  both  classes  of  castas  It  has  tH*en  many  times  ruled  that  while  no  v<**«t«^l 
right  against  the  United  States  is  acquircMl  until  the  actual  approval  (»r  c/h 
list  of  selections,  the  comiiany  does  acquit e  a  right  to  be  preferred  over  mim'H 
an  Intervener." 

In  Wisconsin  Railroad  i*.  Price  County,  stieaking  of  railroad  sclecthmM.  rft< 
court  said: 

**  The  appro\al  of  the  Se(*relary  was  cs>4iMiti:il  to  the  etilcacy  of  the  st»l<vt  h»iiaj 
and  to  give  the  conqmny  any  title  to  the  lands  selected.  His  action  lu  th.it; 
matter  was  not  ministerial,  but  Judicial/* 

As  intiniat<Ml  at   the  outset.  th«*  divisions  hereinbefort*  dtetl,  to  my   niln<l, 
concluslvply   i^Kfaltlish    (1)    tliat    when   a    pulillclaial    appll<*ant    or   entrym.in 
has  ac(iuire<I  the  equitable  title  or  a  vestinl  rlirht  to  a  s|Mvltlc  tract  of  hiri«l. 
he  can  not  be  deprive<l  thereof  f>y  the  UnltiHl  States  or  others;  (2)   that  wh«»ii 
an  npi>lirant  or  ciitryman  has  acquired  a  pro'iminary  or  inchoate  claim  or  rlcht 
to  a   traot  of  public  land,  he  can  not  be  deprhtMl   thenvtf  in  order  tluit    llio 
land  may  be  given  or  grantcnl  to  auttther  citizen  InvjiuKe  he  Is  entilliHl  to  ]ir**f- 
erence  on  account  of  his  priority,  but  that  lands  to  which  such   rlght!^  li:  \<* 
accruetl  can  bo  taken  by  the  United  States  for  a  public  use;   (.*))  that  whore 
an   a|)plieMnt    or   ent»ynian    h.'s   e-rued    his    title   bv    the    perforucnee  i»f    .I'l 
ret]  ui  site  acts,  proofs,  payment  a,  etc..  he  has  acquired  the  equitable  title  or 
rested  interest  above  meutlontsl.  but  that   (4)   where  there  remains  nnythitis 
for  liim  to  do,  or  where,  as  In  the  casi*  of  seiiH'tlons.  tliere  remains  the  neci'SMity 
for  approval  by  the  ('ommlssioner  or  tlie  StM-retary  In  the  exerelw  <if  a  Judl«';ii, 
not  a  mere  ministerial,  function,  a  vested  right  or  e<itiitable  title  has  not  be«*ii 
secured  and  tlie  party  has  a  mere  Inchoate  right  which  Congress  may  take 
away  for  a  public  use. 

The  net   of  Congress  of  .Tune  2r».  VMO   (supra),  as  amended  !»y  the  art  of 
August  24.  1tn2  (37  Stat.,  407).  S|MHM(lcally  authorlau^s  the  Trestdent  to  with- 
draw  any  itf  the  public  lands  of  the  United  States  "and  resc^rve  the  same  for 
water-fHwer  Hlti»s.  Irrigation,  classl  Heat  Ion  of  lands,  or  other  publle  pur|»ojM»s." 
such  witlalniwalN  to  remain  in  fon*e  until  n*>oked  by  him  or  by  (Vnigress.     Hy 
the  foregoing,  withdrawals  for  water-|»ower  sites  an»  c!ass«Nl  as  for  "public 
puriMises  "  and  therefore  o^vupy  the  same  legal  status  and  have  the  same  efTect 
as  a  wltijdrwj:!  for  a  nilllLiry  post,  lighthouse  reser\iiTl«»n.  nNlaniatliMi  ns'T- 
voir,  or  similar  rewrxntlons  for  tlie  laildle  uhc  or  lieMelli      S4*<*tlon  2  of  ttie  act 
contriins  excH'ptions  of  certain  rlas.s<»s  of  «'l:iimH  or  lamis  will*  h  Congress  s(HM'ifl. 
cally  ilireeteil  should  n«>t  l»e  affiM-t^il  by  the  withdrawals.     The  first  e.t(M»plton 
la  mlner.il  land,  whieh.  It  is  R|HH*ifled.  shall,  notwithstanding  the  withdrawnl 
or  resert.ition.  continue  Hubje<*t  to  exploration  and  fiurchnsi*  un^ler  the  njlnhig 
laws  exeept  as  to  four  minerals    <Hml.  oil,  gas.  and  phttspliMte^.     The  first  pro- 
viso tt)  the  «»e<M«»n  alH»  protivts  the  rights  of  paith«s  wlm  were,  prior  to  with- 
drawal, aeiualiy  engag«*il  in  |)ros|MH*ttng  work  n|Nin  siHH'lth*  IimhN  for  thn  dis- 
covery  of  oil   or  gas      The   third   pn»\is<»  spe-itleaily   e\re|»ts   from   ibe  fnn*e 
and  vtTv^'t  of  any  withdrawi.ls  made  "all  liiids  whi<'li  are  i.ii  (ti«>  d:>te  of  nndt 
withdraw.  1   enibrai'ed   In  any  lawful   homestead  or  desert  UuA  entry   ttM*rt>to- 
fore  mrde,  or  u|M>n  whleh  any  valid  s<»ltlenient   hrs  b  H>n  made  nnd  Is  nt  hmM 
date  being  nailntainni  and  |M»rf«vte<l  pursuant  to  law"    The  suct'«s»dlnc  v\\\\w 
of  tlw»  wvllon  Is  to  the  effivt   that   the  e\c«»ptlons  shall   md  «'«»ntlnne  nnle««ji 
■nch  entry  man  or  S4Miler  conllnuefi  to  (*tiniply  with  the  law. 
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'^*-  *fP»l  maxim,  exprcKslo  iiuius  est  excluslo  aUerius,  would  seem  to  apply 
'  *'     i\»nin*e!W  has   in  express  und  no  uncertain  terms  enumerated  the  lands, 

-  -:  «.  <ir  rights  to  be  excUidt'd  or  excei)ted  from  the  force  and  effect  of  wlth» 
;▼>•*.    The  other  inchoute  claims  not  enumerated  and  snveJ  In  the  act  mnst, 

!  Lk.  be  held  to  be  defeatcHi  bj'  the  withdrawal  for  public  purposes.    There 

»  "•  TYNMins   for   the  exceptions  which,  in  my  opinion,  induced  Congress  to 

:   k-  tbeni.     From  the  very  beginning  of  the  Government  it  has  been  the  ijolicy 

■  CfiQiTess  to  reserve  mineral  lands  from  other  dlai)osition  and  to  encourage 

•  fipltftration  and  development  under  the  mining  laws,  to  the  end  that  the 

-  ^T3\n  may  |>e  extracted  from  the  lands  and  used  or  placed  upon  tlie  market. 

.  •  iU  p«8,  and   iihosphates  were  not  excepted,  because  Congress  Isnew  that 

•  •Scffe* rtnient  iwas  recommending,  and  that  there  was  pending  in  Congress, 

*  t'l^^idiiu;  an   entirely  new  and  different  method  for  the  disiwsition  and 
^  'f  tbo»e  particnlar  minerals.    Homestead  and  dei-ert-land  entries  and  settle* 

'«  jpe  Initiatetl  and  maintained  under  laws  which  require  either  the  per- 

-  -.i  rf-s:de«ce  of  tbe  entrjman  ujion  the  lands  or  the  performance  of  specific 
-t'^eiueots  and  cultivation  by  him.     In  other  words,  the.se  entrymen  had 

ar  eqnttles  occasioned  by  their  acts  ui)on  the  land  in  comi)liancc  with 

MW3  utider  wbif'h  initiated,  a  ltd  Congress  recognized  this  by  excepting  them 

••    .  the  forve  and  effect  of  the  withdrawals.    The  foregoing  reasons  do  not 

T  In  State  and  railroad  indemnity  selections,  forest  lieu  selections,  soldiers' 

>ful«  scrip,  timiier  and  stone  api>lications,  and  ai)i)lication8  of  like  nature, 

'•.J*»T  Done  of  thi*se  laws  are  selectors  or  applicants  required  to  live  upon 

•  .j'ld,  to  cultivate  or  improve  the  same.    They  are  in  the  nature  of  exchanges 
'  *  n-hitses,  ^rhich,  until  fully  consummated,  do  not  pass  the  equitable  title 

-  -  d«>  tbe  f^lectors  or  applicants  occui)y  the  peculiar  status  of  those  home* 

•  .1  ««c tiers    and  desert- land  eutrymen  who  live  upon  or  have  exiiended  their 
*y  lo  iiemianent  Immovable  Improvements  uiK)n  the  land.     Within  the  year 

'*-'^linfs  the  enactment  of  this  law  there  had  been  n  great  outcry  in  the  papers 

before  :i  committee  of  Congress  l>ecau.se  of  the  alleged  attempt  of  the  water- 

^t-r  tni^t  tu  actpiire  title  to  \aluuble  power  sites  through  the  filing  of  scrip, 

:  ■'  I  believe  that  Congress  had  this  very  thing  in  mind  when  It  made  the 

-  .V  excet>tlou8  enumerated  in  the  act  and  did  not  generally  provide  for  the 

'  •T«<t$(in  of  al)  inchoate  claims  initiated  prior  to  withdrawal.     It  is  true  that 

vitbdrawal   act  refers  to  public  lands,  but  I  think  the  decisions  herein 

-i  anp  conciasive  on  the  i)oint  that  inchoate  claims  do  not  vest  in  the  selector 

•  a[f»naint  tbe  equitable  title  to  the  lands  or  confer  upon  him  a  vested  right 
1'  .««ither  tbe  legal  nor  equitable  title  to  the  land  has  passei  from  the  United 
?'  '*"%,  then  tbe  lands  are  public  lands  within  the  meaning  of  that  term  as  used 
-.  .Lesct.  As  between  the  United  States  and  its  citizens,  there  is  no  **  twilight 
r  -^'*  In  tbla  respect.    Tbe  lands  are  either  public  lands  of  the  United  States 

•  >e<n  to  sucb  disposition  for  the  public  use  as  Congress  may  fix,  or  they  are 
'  '  kands  of  tbe  selector  or  applicant,  to  which  he  has  acquired  the  equitable 
* '  «  sod  eoncemlng  which  there  only  remains  the  ministerial  duty  of  issuing 
t>  latent  or  otber  evidence  of  title.  It  is  true,  that  by  the  initiation  of  these 
.  j<x«ie  dn Inis  tbe  selectors  or  npiilicants  have  acquired  a  right  to  be  preferred 
t*  iiainvt  otU^r  citizens  if  the  United  States  shall  dist)ose  of  the  lands,  but  if 

•  '•^'.das  not  to  dispose  of  them,  but  to  reserve  them  for  a  public  use.  Congress 

•  'Hi J  exercising  a  right  which  the  courts  have  again  and  agin  declared  resides 

riLtt  body.    The  contention  that   the  act  authorizing   the  withdrawal   of 

S  c*"  lauds  applies  only  to  vacant  tracts  not  occupied,  filed  on,  or  entered 

M  a#ci tired  by  tbe  exceptions  containel  in  the  law,  which  would  have  been 

r  *  rp  7  onoeeeflsary  had  the  act  applied  only  to  lands  to  which  no  claim  had 

y^  iaititted. 

E.  C.  Finney. 

SUPPLEMENTAL  MEUOBANDUM. 

RcferrlniT  to  memorandums  heretofore  submitted  upon  the  qnestion  as  to 

•  tm  tbe  riabt  of  an  entrymnn,  selector,  or  claimant  to  a  tract  of  public  land 
t^-ciics  m  fur  rested  that  it  is  beyond  the  authority  of  Congress  to  withdraw 
'^  laods  inrolved  for  a   public  pun>ose,  my  attention  has  been  directed  to 

>►  n:se«  of  Bear  I-nke  Irrigation  Co.  v.  Garland  (104  U.  S..  1).  Gonznle.**  r. 

^r-srt  ilM  r.  S^  S38>,  and  Emblen  r.  Lincoln  Land  Co.  (184  U.  S.,  600),  as 

vimoilmt  a   different  conclusion   from  those  reached  in   the  memorandums 

^  o|fein  tbe  Yosemite  Valley.  Frisble  r.  Whitney,  and  other  cases.    The  law 

•  "Varly  stated  by  Mr.  Justice  Pecliham  in  the  Bear  liake  case  (suprn).  as 
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"Until  the  completion  of  this  work,  or.  In  other  wonln.  until  the  iH»rff»ni  .- 
of  the  condition  upon  which  the  ri^rht  to  forever  niiilntnln  iK)8Hi«sRlon  In  t  -i*-^ 
the  I  person  tnklng  possession  h:i8  no  title.  le;;ni  or  eqnltnl>le.  t\»  tii;itiiivi  t| 
Government.  What,  if  nny,  equltnble  clnlum  n  tiarty  uilirht  have  ii|mi.i  - 
Government  who  did  n  lnr):e  amount  of  work,  but  flnnlly  failed  to  (MM}i|»:t****  ■ 
necesatrj'  amount  to  secure  wnter  or  right  of  way.  it  Is  not  nec-essnry  !••  ■ 
temilue  or  discuss.  Those  equities  would  not  In  any  event  iimount  to  itii  t-^n 
tal)le  title  to  the  right  of  way  or  to  the  use  of  the  water,  and  so  ne^l  not 
here  considered." 

This  decision  of  the  Supreme  Court  very  definitely  dlstlnpulshes  bet\T«»e:i  tl 
position  of  a  person  who  has  "equities"  and  tln't  of  a  iK?rson  who  tr^n  i 
quired  an  "equltnble  title."  The  first  mny,  hecnuse  of  expenditure  of  imiI 
talM>r.  or  money,  or  because  of  hardships  undergone  in  coniie<Mlon  with  :i  p  i 
ticnlar  tnict  of  land,  possess  ecpiltles  which  may  be  ret'ognlxed  as  an  .-)•  t  < 
grace,  but  has  not  legal  status  enforceable  as  a  mnttor  of  leunl  rl^'ht.  Tl.«*  ^«^ 
ond  |)erson,  who  hi's  acquired  an  equit:ibU»  title  by  the  porforniance  nf  nil 
necessary  to  vest  in  him  everything  but  tli»»  leiral  title  conferred!  by  a  f>'t«"3 
has  a  right  which  cnn  be  legally  enfon*ed  :»nd  of  which  lie  can  not  l>e  cleprltt-i 

The  cases  of  Gonzales  r.  French  iind  Kniblen  r.  Lincoln  Land  Co.  (sniir.i, 
contrin  certain  expressions  which.  If  Isolattnl  from  the  rest  of  the  text,  iiu-rli 
t>e  made  the  basis  of  iin  Inferenre  thnt  iifter  a  man  hns  luiid  tlie  filing  fe^^s  i  i< 
mi'de  his  initial  entry  he  hns  a  >eMted  right  which  Congress  c:\n  not  r.i".: 
away,  but  that  this  is  not  the  Intent,  efl'ect.  or  holding  of  tlie  decisions  Is  showi 
by  the  fact  that  tlie  court  cites  Frlsble  r.  Whitney,  the  Yoseinlte  Valley  «m*h 
find  Shipley  v.  Cowan  as  authority,  and  states.  In  sulistnnce,  that  until  all  pni 
limlnary  acts  prescribed  by  the  law  for  ac(|uIsItIon  of  title.  Including  the  p:  y 
Inent  of  the  price  of  tlie  land,  had  tH»en  perfonned,  the  acts  of  (N>ngreH«i  ini\i 
to  tlie  settler  only  a  privilege  of  preeniptlim  **  In  c^ase  the  lands  were  offennl  f-»i 
sale  In  the  usual  manner,"  and  lh>rt  where  a  settler  has  accpilred  no  v«-«»t»».! 
Interest  In  the  land.  "  then,  as  bis  rights  are  criMited  by  the  stntutes,  they  luu'^l 
be  governe<l  tiy  their  provisions,  whether  they  l»e  hanl  or  lenient." 

The  general  principle  that  the  TnlttMl  States  has  tlie  right  to  withhold  fr»»ni 
private  dis|M)sItton  for  public  use  hinds  or  things  to  which  a  right   has  w*t 
vested  or  concerning  which  the  e.xclauge  or  transaction  h:is  not  binm  entln»ly 
consuinnaited  Is  sup]K)rted  by  a  decision  of  the  Supreme  Court,  dattnl  I>«MvnilM»r 
1,  1013.  Involving  a  cnse  where  a'niiin  named  (foldberg  was  the  highest  bldiler 
for  a  cruiser  that  hnd  been  stricken  fnim  the  Navjil  Register  under  the  act  i»f 
August  r».  1S.S2.  and  advertlse<l  for  sale  under  the  act  of  Mnrch  3.  IHSJ.    (SftMlnTg 
bid  more  thnn  the  appralsinl  value  and  sent  his  cerllfie<l  clu»ck  for  tlie  snni  bid 
The  bids  were  opem^l  on  the  djiy  fixwl  In  the  notice,  and  It  wns  found  that  he  I.  -d 
complied  with  nil  the  condithais.     Ills  bid  was  the  highest.    The  Secrrtary  of 
the  Navy,  however,  refused  to  deliver  the  vessel  and  retnmeil  the  chei^k     'ri«* 
court  said : 

'•The  answer  admits  the  facts,  but  sets  up  thnt  the  bid  Is  not  an  ncci'ptnoce 
of  an  offer,  but  Is  Itself  only  an  oflfer  sul>Ject  to  lie  accepted  or  not  at  the  dis- 
cretion of  the  Secret nry.  and  that  the  Secretary  ne\er  aivepted  the  |>et  It  loner's 
bid.  the  Government  having  decided  to  lend  the  cruls*>r  to  the  g<»veiiior  of 
Oregon  for  use  by  the  Naval  Militia  of  thnt  State.  The  petitioner  deuinnefl. 
but  the  ]N*tltIon  was  dismissed  on  the  ground  that  the  discretion  of  the  Stx'retnry 
was  not  ende<1  by  the  receipt  and  o|>eutng  of  bids,  even  though  they  siilisti(*il  nil 
the  ctmditlons  prescribed." 

R.  C.  FisiNrv. 

Mr.  FiNNRv.  Dr.  Smith  and  other  en^necrs  and  th€««  practicnl 
wnter-powcr  men  cnn  tell  the  committee  in  a  very  much  l)etter  way 
thnn  I  can  nboiit  the  practical  features  of  these  niensiires.    I  do  nf»t 
want  to  take  nnv  more  of  the  time  of  the  committee  unless  the  coin 
mittee  would  like  for  me  to  run  through  the  hill  secticm  by  wction. 

The  Chairman.  It  would  not  take  rery  lonj?,  I  imnf^ino. 

Senator  Thomi^son.  I  would  like  to  have  you  do  that.  I  Innc  imt 
heanl  all  your  arf^ment  I  would  like  to  have  you  make  a  p>iuMal 
review. 

Mr.  FiNNrv.  I  started  yesterday  with  section  1. 
Senator  Thompson.  Yes,  sir;  I  neard  that    (io  ahea<l  and  co\er  tlie 
whole  subject. 
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Mr.  FiKKBT.  Briefly,  secdoii  1  proposes  or  authorizes  the  use  of 
r:^U  land  for  a  period  of  50  years. 

^leomtor  Nobbis.  Mr.  Finney,  I  have  a  few  questions  I  want  to  ask 
r»xL,  but  I  do  not  want  to  interrupt  you.    It  occurred  to  me  that  you 
«<Hild  like  to  have  me  ask  those  questions  as  you  go  along  now. 
Mr.  FiNKET.  I  would  like  to  have  you  do  that. 
Senator  Nouus.  I  understand  you  are  through  with  your  general 
statement ! 

Mr.  FixKBT.  Yes,  sir.  Briefly,  section  1  proposes  to  permit  the 
Secretary  of  the  Interior  to  lease  or  permit  the  use  of  the  public 
iixul  and  reserves  for  power  development  and  transmission  for  not 
fAoccdioff  50  years.  There  is  a  provision  in  here  that  a  prefer- 
M.oe  ri^rnt  f^hall  be  given  to  Stateis,  counties,  or  municipalities  for 
r^uziicipal  uses  and  purposes.  That  is  the  only  preference  which  is 
i«!Uinwl  in  that  section. 
Tlien  the  concluding  proviso  authorizes  the  Secretary  to  grant 
nrliminary  permits  for  not  exceeding  one  year  to  stable  applicants 
c>  ^  upon  tne  land  and  make  their  surveys  and  examinations  to  see 
-9  lather  they  want  to  undertake  the  proiect,  and  so  forth. 

Nsuitor  >roBBi8.  Now,  Mr.  Finney,  1  want  to  ask  you  about  the 
*  -year  limitation.    Why  is  the  50-year  period  selectea? 
Mr.  Fi^'NEY.  It  is  rather  an  arbitrary  period. 
S-nator  Thompson.  Is  it  not  rather  a  lengthy  period  t 
Mr.  FiNNLY^It  is  longer  than  is  granted  in  many  countries  and 
^t-ites.  and  somewhat  shorter  than  m  others.    I  can  tell  you  very 
ri^fly  of  a  few  of  them.    In  France  the  term  of  such  a  concession, 
t<  they  call  it  there,  is  50  years.    In  Norway  it  says  for  at  least 
^'1  ind  not  exceeding  80  years.    In  Ontario  it  is  20  years  with  the 
.;:ht  of  two  renewal  of  ten  years  each.    In  Queensland,  Australia, 
wry  allow  development  under  what  they  call  special  licenses  for 
.ifriods  of  ten  years  each. 
*^«nator  Xowris.  What  about  New  Zealand? 
Mr.  Finney.  I  have  not  been  able  to  find  what  their  measure  is. 
S-nator  Thompson.  Do  you  not  really  think  that,  considering  the 
iLges  tn  conditions  and  everything  of  that  sort  in  this  country, 
■  vnrs  i^  a  pretty  long  time  for  any  right  to  be  granted  to  any- 
.--Iv? 

>ir.  Finney.  That  was  the  subject  of  ag  reat  deal  of  discussion  in 

•'.e  department  and  before  the  committee,  and  it  seemed  that  30 

-irs  would  l)e  too  short  a  term  to  justify  the  investment  required  in 

.^nection  with  a  water-power  plant,  and  not  only  the  investment, 

ut  tlie  time  consumed  in  building  up  a  business  would  cut  out  a 

.•-^e  f>aft  of  the  pi*ofits,  and  they  would  not  go  into  it  on  such  a 

-:.'»n  t«»rm. 

Senator  XoRRis.  It  seems  to  me  that  the  length  of  the  term  itself, 
tirjiiing:  alone,  is  not  so  important  except  as  to  the  regulation  that 
».  le*  tinder  it- 
Mr.  FiNNEV.  Nor  as  to  what  shall  happen  at  the  end  of  that  terra. 
•"Viator  XoKRis.  Xo.     If  there  is  a  sufficient  pruarding  of  the  public 
r.t^rcsls  to  prevent  monopoly  and  to  protect  the  consumer  and  the 
:  .•  lie  I  woid<I  not  look  so  much  to  what  the  term  was;  l)ut  in  this 
:  irtx-nUr  bill  the  50-year  term  is,  I  pivsume,  in  its  practical  work- 
T.Z'  a  definite  proposition  and  can  not  be  revoked,  but  is  irrevocable, 
-rc*^  for  certain  causes. 
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Mr.  Finney.  Except  for  violation  of  the  law  for  the  expn 
terms  of  the  contract. 

Senator  Norris.  Would  there  be  any  way  to  revoke  it  if  the  ori 
Burner,  for  instance,  were  not  properly  protected?    How    are    yi 
going  to  regulate  the  sale  of  the  electricity  so  that  there  wilj  not 
an  overcharge  to  the  man  who  uses  it! 

Mr.  Finney.  The  bill  leaves  that  to  the  State,  where  they  ha 
provided  public-service  or  other  machinery,  and  where  that  has  ii 
been  provided  it  proposes  to  place  it  in  the  ofiBcers  of  the  KeiK-r 
Government. 

Senator  Norris.  So  far  as  I  am  concerned  I  would  not  ha\  e  nt 
objection  to  the  time  being  longer  than  50  years,  even  if  that  prolyl 
tion  was  thrown  around  it  and  the  proper  officials  given  authority  i 
fix  the  charges,  and  not  only  the  charges,  but  the  service.  Thert*  n  i 
two  things,  it  seems  to  me,  that  the  consuming  public  is  entitk^l  ti 
One  is  that  they  shall  not  be  overcharged,  and  the  other  is  that  tl 
service  shall  be  up  to  date  and  modem  and  proper  service. 

Senator  Thompson.  There  has  been  a  gross  misuse,  as  you  know,  «i 
these  long  franchises,  as  we  call  them,  given  to  street  railways  ntv 
things  of  that  kind,  and  the  tAidency  now  is  to  shorten  the  time  in  a  I 
cases  of  this  kind. 

Senator  Norris.  If  those  tlungs  ai-e  not  properly  safeguarded  tluM 
we  ought  to  make  the  term  short. 

Mr.  FiNNKY.  If  you  will  go  through  the  bill  I  think  you  vill  firn: 
an  attempt  has  been  made  to  provide  for  regulation  of  all  tlH>><-^ 
things. 

Senator  Thompson.  But  conditions  change  so  rapidly. 

Mr.  F'iNNEY.  Over  in  section  t)  it  refers  to  the  regulation  of  rnt*-, 
service,  and  the  issuance  of  stocks  and  bonds;  control  of  service  und 
charges  for  service,  and  so  foi*th.    All  those  matters  are  touclu^l  on. 

Senator  Norris.  I  know  they  are  touched  on,  but  it  does  not  f9iM*m 
to  me  that  they  are  really  fully  protected,  that  the  officers  have  siiHi- 
cient  power. 

Senator  Thompson.  Would  there  be  uny  possible  objection  to 
having  the  time  reduced  say  to  25  or  30  years? 

Mr.  Finney.  I  do  not  believe  you  would  get  any  money  to  put 
up  these  big  plants  that  are  necessary.  There  is  required  a  great 
deal  of  work  in  building  up  a  market,  and  capital,  I  think,  won  hi 
not  come  in  on  a  short-term  proposition. 

Senator  Sm(K)t.  It  takes  20  years  many  times  to  get  a  business  of 
this  kind  established  to  even  pay  the  running  expenses.  Men  are  not 
running  around  with  money  in  their  hands  wanting  to  dump  it  in 
this  business  here  just  lH»caiise  of  the  fact  that  it  is  a  power  propo- 
siticm. 

Senator  Norris.  I  have  not  looked  into  it,  but  1  have  l)een  told 
that  in  New  Zealand  the  time  is  unlimited,  but  that  tlie  frnnrliisi^ 
is  so  surrounded  by  safeguards  that  it  can  be  terminated  at  any  time 
if  the  consuming  niiblic  are  not  properly  protivted  and  the  servi^v  is 
not  gwMl  or  the  cfiarges  are  exorbitant. 

Mr.  FiNXKY.  The  State  of  Wisconsin  has  made  an  indetenninato 
franchise  for  the  development  of  water-ixmer  |)lants,  but  then*  i^  « 
string  tied  to  that;  and  that  is  that  the  muninpality  or  authori/ci) 
sutNlivision  may  take  over  the  plant  at  any  time  upon  payment  for  it. 
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Creator  XoRRis.  Would  that  kind  of  a  franchise  bring  forth 
r  rj«y  f    That  would  get  money  at  the  very  lowest  rate,  T^ouldit  not? 

Mr.  FiKNKT,  My  own  personal  view  would  be  that  it  would  not. 
I  'i«»»jld  not  want  to  put  money  into  an  enterprise  that  I  thought  the 
*•  t«r  or  citv  might  take  over  next  year. 

N-naU>r  Morris.  If  you  got  your  money  out  of  it? 

Mr.  FixxBT-  They  would  not  get  any  profit. 

^-natf>r  Nosris.  if^hat  would  be,  it  seems  to  me,  a  guaranty. 

Mr.  FiKXET.  The  law  always  provides  that  they  shall  not  set  any- 

'  ir  for  good  will  and  intangibles  on  the  taking  over  by  the  Gov- 


^en^tor  Sterling.  This  bill  so  provides,  does  it  not? 

"^Ir.  FtsxET.  Yes,  sir.    There  is  a  provision  in  this  bill  to  that 

*  -  u    I  can  not  see  wh^r  anyone  would  want  to  invest  in  that  kind 

:  ^n  uncertain  proposition.    That  is  one  of  the  virtues  of  the  bill 

-  -  have  here ;  tluit  is,  the  fixed  term.    It  is  true  some  of  the  condi- 

.2  arc  rather  severe,  but  the  power  company  that  wants  to  under- 

vi*  a  development  under  this  bill  knows  that  unless  it  violates  the 

«  or  some  express  provision  of  the  contract  it  is  going  to  be  there 

r  :a^  years,  and.  at  any  rate,  it  can  not*be  taken  away  rrom  them  in 
'  it  period. 

^nator  Norris.  The  people  who  invest  the  money  are  the  bond- 

i^rs,  I  presume.    Those  are  the  people  you  are  referring  to.    All 

'  '^  are  entitled  to  is  interest  upon  their  money  and  the  payment 

't  trie  principle  when  it  is  due.    Suppose  the  State  takes  it  over, 

:  *^  that  injure  their  security  in  any  waj? 

Mr.  FrsTNET.  They  will  not  lose  anything,  except  they  will  lose  a 
r  '-1.  safe,  and  permanent  investment. 

^^enator  Norris.  If  the  State  paid  them  off  it  would  have  to  issue 
'-  tds  to  do  it,  and  the  State  would  assume  the  indebtedness  and  pay 

'  interest,  the  same  as  a  private  corporation  did,  and  when  the 
'  ^  "  came  it  would  pay  the  principal. 

Mr.  FixNET-  It  probably  would  not  pay  as  high  a  rate  of  interest 
f  the  State  took  it  over. 

^^^"nator  Norris.  That  would  be  a  matter  that  would  work  itsB^.. 

t-  If  you  got  better  security  you  would  be  willing  to  take  a  lower 
•  >  of  interest. 

>Ir.  FxKXKT.  A  man  who  buys  a  bond  of  any  kind  would  like  to 
•r'-iw  that  it  is  for  a  definite  rate  of  interest  and  for  a  definite  period. 

*vnator  Norris.  I  do  not  see  how  they  can  fail  to  protect  that. 
^  '  T-oee  the  bond  ran  for  50  years,  and  the  State  took  it  over? 

Mr.  FixxET.  The  bond  would  probably  bear  5  or  6  per  cent  inter- 

'..  and  the  State  would  probably  not  be  willing  to  pay  that  rate  of 

■  '^rtst.  and  they  would  probably  pay  these  things  off. 

*^iiator  NoKKis.  If  they  did,  they  would  pay  them  off  on  the  same 
-  that  some  people  are  willing  to  lose  some  of  the  interest  in  con- 

-r-ation  of  the  additional  security? 

V!r.  FiXNFT.  You  must  admit,  1  think,  that  it  would  be  a  very 

-  -PTtain  tenure,  at  any  rate.  There  would  be  but  little  encourage- 
"  It  for  the  plant  owner  to  go  out  and  develop  business.  In  these 
'^•>>t^m  States,  in  manv  places,  they  will  have  to  make  the  business, 

-'-.riflp  there  is  no  market  at  the  present  time,  and  they  will  have  to 

-*^tt  a  market. 


J  •- 
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Senator  Shoot.  They  will  have  to  educate  the  people. 

Mr.  FiNNKT.  They  will  have  to  educate  the  people;  yes.  People 
are  not  going  to  do  that  if  there  is  a  possibility  that  as  soon  as  thev 
have  been  successful  in  their  campaign  and  get  a  nice  busined»  built 
up  it  is  going  to  be  taken  away  from  them. 

Senator  Nomas.  It  would  not  require  a  very  extensive  education 
to  convince  the  people.    If  they  could  get  electric  lights  for  8  cents 

T  kilowatt  hour  tbey  would  rather  have  it  than  pay  5  or  to  pay 
0  cents,  it  seems  to  me. 

Scoiator  Clark.  Mr.  Finney,  I  want  to  ask  you  whether  you  have 
any  data  in  connection  with  this  bill  to  show  what  is  the  net  revenue 
of  the  various  water  companies  which  control  the  water  supply,  by 
water  power;  that  is,  the  various  electric  companies;  what  tneir 
dividends  have  been  in  the  past? 

Bir.  FiNNET.  I  have  not  that  information. 

Scoiator  Clabk.  I  thought  perhaps  you  might  have  tliat  data  in 
connection  with  fixing  the  light  fee. 

Mr.  FiNNET.  Mr.  Merril.  the  chief  engineer  of  the  Forest  Service, 
who  is  very  familiar  with  tnat  service,  says  that  data  is  not  available. 
Possibly  some  of  these  gentlemen  representing  the  power  companies 
mav  be  able  to  give  you  some  information  on  that. 

Section  2  simply  provides  for  the  diligent,  orderly,  and  reasonable 
development  of  the  project  and  contains  a  concluding  clause  that  the 
lessee  shall  at  no  time  contract  for  the  delivery  to  any  one  consumer 
of  electrical  energy  in  excess  of  50  per  cent  of  the  total  output. 

The  purpose  or  that  is  obvious,  ot  coui-se.  It  is  to  prevent  a  gen- 
erating company  from  handing  over  the  entire  output  to  a  single 
corporation  or  individual  if  there  is  a  demand  from  others  in  the 
neighborhood  for  the  power. 

^ator  Smoot.  Is  it  not  true,  Mr.  Finney,  that  in  many  sections 
of  the  country  water  powers  are  developed  for  the  very  purpose  of 
furnishing  power  to  perhaps  one  large  manufacturing  concern^  or 
for  the  development  of  a  mine,  and  that  it  may,  of  course,  supply 
small  cities  that  ma^  be  adjacent  to  that  plant! 

Mr.  F'iNNEY.  I  think  that  is  probably  true,  but  those  are  very  small 
developments. 

Senator  Smcxit.  Take  it  in  my  own  State,  we  have  the  Beaver  pro- 
ject that  was  started  for  the  very  purpose  of  furnishing  power  to 
the  Newhouse  mines. 

Mr.  FiNNKT.  I  personally  think  here  is  a  place  where  there  should 
be  some  discretion  left  in  the  executive  officers. 

Senator  Smoot.  There  must  be  some  discretion.  I  can  name  many 
cases  such  as  that,  where  it  would  be  absolutely  impossible  to  use  the 
power  if  it  were  not  for  the  use  of  the  power  for  the  mines,  for  in- 
aUnce.  ns  in  the  case  at  Beaver.  They  could  not  nay  the  running 
exi>enM's  of  the  plant  itself  from  what  they  mipht  sell  the  power  for, 
and  that  certainly  must  be  modified  in  some  shai)e. 

Mr.  FiNNET.  I  think  you  are  right,  nnd  it  s*H»ni8  to  me  that  by 
putting  in  there  "sliall  at  no  time,  except  with  the  conwnt  of  the 
Seeretnry,"  or  whoever  it  is  decided  shall  have  disci^etion  in  such 

Ca  M*8« 

Senator  Nokrih.  Up  in  Montana  the  Milwaukee  road  is  operating 
by  elei^tricity.  I  presume  there  is  an  instance  where  tliey  use  all  the 
power  generated  at  that  plant 
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Mr.  ForKBr.  I  think  they  transmit  power  400  miles:  that  is,  200 
11  riTn  directioii. 
iU»r  Nonas.  I  think  they  have  soldj>ower  to  other  people.   1 

discretion  in  the  Sec- 


dOMtor  Nonas.  I  think  they  have  soldpower 
Wiev«  thmy  get  their  power  from  Great  Falls. 

SeBAtor  Tek>mf8on.  it  might  be  well  to  vest  dii 
•ttaiy. 


Nonas.  Of  course  the  object  sought  in  section  2  is  a  very 
rod  ope,  bot  there  are  exceptions  to  that,  and  there  must  be  some 
rutadon,  and  we  must  leave  discertion  with  some  one. 

Mr.  Fm  NET.  Section  3  deals  with  reflation,  providing  that  where 
:"*«  deTelopment,  generation,  transmission,  and  use  of  power  or 
'vergy  under  such  a  lease  is  in  a  Territory,  or  in  two  or  more  States, 
i^e  regnlmtion  and  control  of  service  and  of  charges  for  service  to 
"CisiaDers  and  of  the  issuance  of  stock  and  bonds  by  the  lessee,  is 
.-*  cf erred  apon  the  Secretary  of  the  Interior  or  committed  to  such  a 
Mr  as  may  be  provided  bv  Federal  statutes. 

Then  the  next  clause  deals  with  physical  combination  of  plants,  or 

IMS  for  the  generation,  distribution,  and  use  of  power  or  energy, 

^d  permits  a  physical  combination  in  the  discretion  of  the  Secretary 

f  die  Interior.    That,  of  course,  enables  two  plants  to  tie  up  in  order 

±&t  ooe  may  keep  the  other  running  in  case  of  a  breakdown,  or 

«r.ere  there  are  other  advantages  in  the  particular  case  in  physical 

•TiDection. 

Ssiator  NoRBis.  In  the  first  clause,  Mr.  Finney,  suppose  the  power 

*  &«  generated  in  one  State  and  its  use  was  or  could  be  very  reason- 
I  >  m  another  State. 

Mr.  FiNNET.  I  think  that  is  an  interstate  matter  then. 

^'i^nator  Ncwris.  Is  not  that  true  in  nearlv  every  large  power 
9-  «me  that  would  be  developed  anywhere  that  it  would  become 
"lerstMtt  on  that  pt>und? 

Mr.  Finney.  I  hardly  think  that  is  true  in  every  power  project. 
Tike  a  State  like  California,  for  instance.  There  a  large  part  of  the 
>*ver  developed  goes  to  the  west,  toward  the  coast,  and  is  used 
v.thia  the  limits  of  the  State.  Over  on  the  other  side  of  the  moim- 
Tirns  there  are  perhaps  a  few  power  projects  that  go  out  of  the  State. 

*N»<&ator  NoBKis.  I  do  not  Imow  that  it  would  be  undesirable,  but 
«  ':!d  it  not  be  possible  for  the  power  company  to  pretty  nearly 
''•-.'ie  whether  it  wanted  to  be  a  State  instead  of  an  interstate 
:'  ^eetl    They  could,  even  in  California,  run  a  wire  and  sell  some 

*  ^-tricml  energy  in  some  other  State. 

Senativ  Claul,  That  is  provided  for  in  this  bill — the  transmission 
-•f  power. 

Hr.  Foi  srer.  That  is  covered ;  and  of  course,  as  to  the  power  they 
tn'jmitted  into  another  State,  that  would  be  interstate. 

^^nator  Nonas.  Let  me  get  your  definition.    It  is  interstate,  I 

*  r  pr«e,  when  the  electric  enersy  is  generated  in  one  State  and  passes 
t  of  that  State  into  another? 

Hr.  FixxcT.  So  far  as  the  transmission  is  interstate.    I  do  not 

-  i«Y«tand  that  it  would  be  interstate  as  to  other  power  that  was 

.""•fratcd  and  disposed  of  wholly  in  the  State. 

^^^nmttir  Nonas.  Suppose  a  power  plant  were  located  in  the  State 

^  Montana^  but  the^  sold  some  electric  energy  in  the  State  of  Idaho, 

*  *  Till  flay,  an  adjoming  State.    Now,  then,  would  you  say  that  only 
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the  Idaho  part  of  that  is  interstate  and  the  part  disposed  of  in  Mon- 
tana  woula  be  under  the  control  of  the  municipal  govemmeiit? 

Mr.  FiNNET.  I  would  say  that  the  power  that  went  into  Idaho 
would  be  interstate?  I  think  that  the  power  generated  in  Montana 
and  sold  in  Montana  would  be  intrastate.  As  tp  the  stock  and  bond 
issue — I  presume  that  is  what  you  are  getting  at? 

Senator  Norris.  No  ;  not  necessarily. 

Mr.  Finney.  I  do  not  find  any  difficulty  with  the  question  of  the 
rates  to  the  consumer,  because  the  Federal  authority  will  control  the 
rates  on  that  power  that  really  is  interstate,  that  goes  over  the  line, 
that  can  be  measured,  metered :  and  the  Montana  public  service  com* 
mission  would  control  the  power  generated  in  Montana  and  sold  in 
Montana. 

Senator  Norris.  That  is  where  it  seems  to  me  w*e  would  |)ret  into 

difficulty.    That  is  all  generated  in  one  place,  and  one  power^  the 

Federal  power,  is  going  to  fix  the  price  for  the  sale  of  part  of  iU  and 

the  State  is  going  to  fix  the  price  for  the  sale  of  another  part  of  it» 

«and  it  seems  to  me  there  is  w^here  we  would  get  into  difficulty  at  once. 

Mr.  FiNNET.  Would  there  be  any  difficulty  in  a  case  where  they 
would  be  under  Federal  control  ? 

Senator  Rorinson.  Will  you  permit  an  interruption,  Senator 
Norris  ? 

Senator  Norris.  Yes,  sir. 

Senator  Robinson.  Would  not  the  same  rule  apply  as  in  the  case 
of  intrastate  and  interstate  transportation?  The  Federal  Go\'em- 
ment  controls  interstate  transportation  and  the  State  control  intran- 
state transportation. 

Senator  Norris.  No;  I  think  it  is  quite  different,  because  in  this 
case  your  source  of  power — the  electric  energy — is  all  generated  in  the 
State,  and  is  controlled  by  the  State  commission. 

Senator  Robinson.  What  difference  does  it  makef  It  is  measured, 
absolutely. 

Mr.  FiNNKT.  Exactly.    It  is  measured. 

Senator  Norris.  It  is  measured,  but  on  one  side  of  this  imaginary 
line  the  State  of  Montana  fixes  the  price  at  a  certain  amount^  and  on 
the  other  side,  for  the  same  power,  generated  at  the  same  place,  but 
transmitted  over  tlie  line  somewhere,  the  Federal  Government  fixes 
the  amount.    There  is  where  you  get  into  trouble. 

Senator  Robinson.  That  is  true  of  railroad  rates. 

Senator  Norris.  No. 

Senator  Robinson.  Sura  it  is. 

Senator  Norris.  The  railroad,  its  engine  and  its  track  and  every- 
thing«  including  its  power,  is  all  generated  in  the  State. 

Senator  (^i.ark*  Not  always. 

Senator  Norris.  If  it  is  transmitted  by  electricity  it  is  not,  but  if 
you  work  it  on  an  engine  it  is  always. 

Senator  Stkkmno.  It  seems  to  me  the  next  clause  there  presents 
greater  difliculty  than  tlie  transmission  of  the  power  from  one  State 
to  anotlier,  w  here  it  says : 

"And  the  issuance  of  st<K»k  and  bonds  bv  the  leivst»e  is  herabv  con- 
ferre<l  upon  the  Seci-etury  of  the  Interior." 

That  pivM'Uts  a  grenter  ilitVuMilty  thiin  the  nu're  transmission  of 
power. 
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NoRRis.  If  you  will  just  think  a  minute,  Senator,  it  seems 
to  me  that  with  this  proposition  that  you  have  in  here,  of  just  an 
'  oary  State  line,  a  plant  could  be  erected  on  one  side  of  the 
mnd  another  plant  on  the  other  side  of  the  street  engaged  in 
business,  manufacturing  the  same  product  that  is  sold,  and 
the  State  authorities  fix  the  price  of  power  on  one  side  of  the  street 
Acd  the  Federal  authorities  on  the  other,  unless  we  assume  that  they 
voold  always  come  together  and  fix  the  same  price,  and  it  seems  to 
ne^we  are  going  to  have  a  great  deal  of  trouble. 

Senator  Robinson.  Is  not  that  analogous  to  the  case  of  freight 
rates  oo  a  railroad  that  runs  from  one  State  into  another? 

Mr.  FncKKT.  It  seems  to  me  to  be  so. 

Senator  Robinson.  What  is  the  distinction  there  in  practice  or  in 
principle  f 

Senator  Norsis.  In  the  one  case,  for  instance,  in  the  case  of  elec- 
trie  euercy,  the  power  is  just  as  much  connected  wit^  the  one  as  it 
SI  with  the  other  and  is  aU  generated  in  one  place  under  the  control 
of  the  State  authorities. 

The  Chaikman.  We  will  take  a  recess  to  10  o'clock  a.  m. 

(Whereapon,  at  11.45  o'clock  a.  m.,  the  committee  took  a  recess 
to  10  o'clock  a.  m.,  Fridav,  December  11,  1914.) 
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FRIDAY,  PECEMBEB  11.  1914. 

Committee  on  Public  Lands, 

United  States  Senate, 

Washington^  2>.  C. 
The  committee  met  at  10  o'clock  a.  m. 

Preamt:  Senators   Myers    (chairman),   Robinson,   Chamberlain, 
^rr.ooC,  Clark,  Woiks,  Norris,  and  Sterling. 
Present  also  Senator  Shafroth. 

The  Chaibman.  The  committee  will  come  to  order.  Mr.  Finney, 
;  *u  may  go  ahead  with  your  statement. 

SIATEXEHT  07  ME.  EDWAED  C.  FINNET— Continued. 

Mr.  Fin  NET.  I  think  I  had  just  finished  talking  about  section  8, 
T.  relation  to  the  regulation  of  service  and  rates. 

Nectioo  4  is  to  the  effect  that  no  sale  or  delivery  of  power  shall  be 

■T.  t  ie  to  a  distributing  company  unless  it  be  on  the  written  consent 

f  the  Secretary,  except  where  there  is  an  emergencv;  then,  for  a 

.•-nod  of  not  exceeding  30  days,  sales  can  be  made  without  obtaining 

>nniaBion. 

Senator  Works.  Mr.  Chairman,  Mr.  Finney's  goine  over  these 
'  irticular  sections  is  particularly  at  the  instance  of  the  Senator  from 
Kir..sAS,  and  I  think  he  ought  to  be  sent  for. 

The  Chaibman.  He  has  just  been  sent  for. 

Senator  Wobks.  So  far  as  I  am  individually  concerned,  I  do  not 

.rv  about  Mr.  Finney's  goin^  over  these  sections  in  detail. 

Senator  Nobbis.  I  wouui  like  to  have  him  go  over  them. 

The  Chaibman.  It  will  be  in  the  record  and  can  be  I'ead  after- 

Mr.  Fin  NET.  I  will  be  through  in  a  very  few  minutes. 
^'  nator  Wobks.  You  said  yesterday  morning  that  you  would  only 
.  t  aU»ut  10  minutes. 

^':at#»r  XoRBis.  Well,  we  were  to  blame  for  that. 
I  .-  (*iiAiRM\N.  Go  ahead,  Mr.  Finney. 

Mr.  F'lNXEv.  The  object  being  to  cut  out,  so  far  as  possible,  the 

ilenian.  as  it  were,  and  to  prevent  an  increase  in  the  rates  and 

^>.  etc.,  by  means  of  selling  out  all  of  the  power  to  a  distribut- 

j  'V»njpany.*    At  the  same  time,  it  is  deemed  advisable  that  there 

!a  !»♦*  latitude  allowed  the  Secretary  to  permit  such  sales.    There 

-  ntany  instances  where  it  would  be  advantageous  to  the  public 

'  .  t' » the  companies. 

^r.ji^ir  Smoot.  Such  a  requirement  would  only  tend  to  build  up 
'  t/.er  laireau,  would  it  not? 

65 
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Mr.  FiNNKY.  Of  course,  thut  is  a  matter  for  Congress  t<»  st»ttl 
Senator.  And  it  would  depend  largely,  also,  on  tne  nuinl>er  i 
power  permits  that  were  issued  under  this  law.  There  are  oonipHn 
lively  few  of  them  at  the  present  time.  I  think  the  pi*esent  fort-**  < 
the  department  could  handle  them.  But  if  there  ever  l>ec(>iiie> 
large  amount  of  business  carried  on  it  would  be  necessary  to  increu^ 
that  force  or  to  create  some  other  body. 

The  proviso  in  that  section  relates  to  liens,  etc. 

Section  5  relates  to  what  is  called  the  recapture  or  taking;  over  ii 
the  end  of  the  50-year  period.  That  has  to  be  at  three  yea rs^  noti< 
to  the  grantee,  and  that  notice  may  be  given  at  the  end  of  47  yeai 
and  it  would  not  become  operative  until  the  end  of  the  50  year&«. 

The  conditions  cited  in  here  for  the  taking  over  by  the  Govt?ru 
inent  or  making  a  new  lease  to  a  third  party,  as  provided  in  the  fr>] 
lowing  section,  are: 

That  It  shall  pny,  before  tuklnic  |)osiie88)on,  flnit,  the  actual  coiitM  ot  rljrlifi 
of  way,  water  rights,  lands,  and  intoivsts  therein  purchased  and  uiwcl  by  tiM 
lessee  In  the  genera tion  and  distribution  of  electrical  energy  under  the  leniie. 

Of  course,  for  the  Government  lands  which  are  i>enmittecl  to  iH 
used  nothing  is  paid.  This  i*elate8  to  the  matters  which  he  buys, 
such  as  easements  or  rights  of  way  for  the  construction  of  tranHniis^ 
sion  lines,  etc.    It  was  thought  that  the  actual  amount  that  he  paiil 

ni 


out  should  he  reimbui*sed;  that  is,  that  we  should  reimburse  nini 
for  the  actual  outlay,  but  at  the  sumo  time  we  did  not  think  the  public 
should  pay  for  the  unearned  increment  which  might  occur  during  the 
50-year  period,  and  which  it  is  thought  might  prevent  the  taxing 
over  by  reason  of  increasing  to  such  a  vast  amount  that  the  munici- 
pality or  State  would  not  l)e  willing  or  able  to  pay  the  price. 

As  to  the  other  features,  the  section  provides  in  lines  7.  H,  and  )^ 
that  the  reasonable  value  of  all  the  property  taken  over  shall  he 
paid — ^that  includes  the  buildings  and  fixtures. 

The  proviso  to  the  section  is  to  the  effect  that  the  reasonable  Talue 
shall  not  include  franchises,  good  will,  profits  to  ))e  earne<l  on  pending 
contracts,  or  any  other  intangible  elements. 

Some  of  the  power  people  suggested  that  those  words,  *'  intnnfnb'® 
elements,"'  mignt  cut  them  out  from  legitimate  things,  such  as  ex- 
pense of  early  development,  expense  of  raising  money,  expense  of 
preliminary  surveys,  and  so  forth.  The  department  would  not  have 
any  objection  to  amending  the  proviso  to  read  something  like  this : 

Pmt'idrtl,  That  Nurli  reaM»nable  value  aha II  not  Inrltidp  or  he  affected  by  the 
Talne  of  the  rights  and  franchlneft  fninted«  or  good  will,  going  value  of  actual 
•r  proipectlve  revenues,  proflta,  or  dividends. 

That  cuts  out  the  word  "  intangible." 

Senator  Norrih.  Mr.  Finney,  I  wanted  to  ask  you  about  that 
amendment. 

It  seems  to  me  it  would  be  fair  to  take  into  consideration  these 
early  expenditures,  preliminary  surveys,  ^ic^  if  thev  have  not  already 
been  taken  rare  of  at  the  time  of  taking  over;  but  Is  this  not  true,  as 
a  rule,  that  any  concern  of  that  kina— any  public-utility  corpora- 
tion— takes  care  of  those  if  they  have  been  in  o|)eration  any  consider- 
able length  of  time? 

Mr.  FiNNKT.  They  take  care  of  it  out  of  their  profits,  you  mean? 
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SHiator  XoRJUs.  Out  of  their  profits ;  yes.    If  it  has  once  been  taken 

-  ie  of  and  they  have  been  paid  for  it,  it  ought  not  to  be  valued  again. 

'Senator  Smoot.  The  rate  of  charge  may  be  such  through  regula- 

*  -n  cfaAt  it  Ti-ould  be  impossible  to  take  care  of  it. 

^nator  Xorris.  It  might  be,  and  in  that  case  it  ought  to  be  added. 
Senator  Smoot.  I  think  myself  that  the  amendment  is  a  great  im- 
••^ement  upon  the  ambiguous  terms  as  provided  in  the  bin. 
)f  r.  Fii^NKT.  That  was  the  complaint,  namely,  that  the  term  ^^  in- 
t-.f.^ble  ^  was  indefinite  and  might  cut  out  something  that  they  were 

*  j-timatelv  entitled  to  be  paid  for. 

Senator  Vorris.  Without  that  amendment  it  might  be  possible  to 
'-  paid  for  those  things  you  mentioned  twice. 

Mr.  Fi^NET.  Some  of  the  laws  of  the  States  which  provide  for 
''<\nf:  over  do  contain  the  term  ^^  intangible  ^^ ;  but  it  does  seem  that 

*  .it  IS  rery  indefinite,  while  this  other  specifies  exactly  what  ele- 
r^nts  shall  not  be  considered. 

>«nator  Norris.  Now,  I  have  in  mind  an  instance  or  two  that  I 

i^e  some  personal  knowledge  of  where  property  was  valued  and 

'  .tt  value  was  considered,  but  on  investigation  it  was  shown — ^it  had 

ciren  IB  operation,  it  is  true,  a  ^reat  many  years — ^that  they  had  fully 

'  lopensaticM)  themselves  for  all  the  preliminary  surveys  and  expensed 

f  organization  and  everything. 

Senator  Clark.  That  would  simply  result  in  this,  would  it  not, 
Nnator.  that  thev  would  get  a  lesser  dividend  than  they  otherwise 
*<Hild  have  paidf 

Smator  Norris.  You  can  tell  it  from  the  dividend.  It  comes  out 
n  that  waj.  In  the  instance  I  am  speaking  of  they  had  dividends 
:^lared  in  one  year  of  something  like  50  per  cent.  That  would  take 
nrv  of  a  p^at  manv  preliminary  expenses  on  a  capitalization  of 
^ /I00.0OO. 

Mr  Fin  NET.  I  doubt  anyway  whether  this  would  prevent  the 
ratted  States  from  taking  over.  The  court,  if  it  finally  ^ot  to  the 
-^nrL  could  eliminate  the  value  which  had  already  been  returned  to 
CM  company  if  it  so  desired.  This  is  a  sort  of  prohibition  here,  you 
«r.  It  aays  that  certain  things  shall  not  be  taken  into  consideration. 
Tr.fre  nugfat  be  other  elements  which  the  Government  or  the  court, 
n  the  tmEing  over,  might  refuse  to  allow  on  the  theory  that  they 
« i  alierndT  been  taken  care  of. 

^'^ctioD  ^  relates  further  to  the  taking  over,  and  says  that  if  the 
^  -^Tted  States  shall  not  exercise  its  right  to  take  over  the  properties 
xT'i  does  not  renew  to  the  original  lessee  upon  such  terms  and  condi- 
:  "-bs  as  may  then  be  authorized  by  law,  the  Secretary  may  lease  to  a 
V  rd  p^rty'  That  is  upon  condition  that  the  third  party  reimburse 
t'*-  osiioDal  grantee  in  the  same  manner  as  provided  by  section  5. 

^  there  are  really  three  possibilities  expressed  here  that  may  take 
:  :  V  at  the  end  of  50  years :  One  is  the  taking  over  by  the  Govem- 
r  *nt;  the  second  is  the  renewal  of  the  grant  to  the  original  corpora- 
^'r  or  kndiTidual :  and  the  third  is  to  lease  it  to  some  one  else. 

A4  I  have  already  said,  at  the  end  of  50  years  conditions  mav  be  so 
naicallr  different  that  we  may  want  to  adopt  some  other  method  of 
e^^ntinir*  handling,  or  disposing  of  these  power  sites. 

Section  7  authorizes  the  execution  of  contracts  by  grantee  for 
:-nod3  extending  beyond  the  life  of  the  lease,  but  stipulates  that  that 
■-♦  vl  not  be  for  more  than  20  rears,  and  that  there  shall  be  an  ap- 
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proval  of  such  contracts  by  the  Secretary.  The  new  leei^ee,  or  tl 
United  States,  if  it  takes  over  the  plant,  is  to  assume  and  fulfill  thai 
contracts. 

Senator  Shoot.  That  would  interfere,  however,  in  a  case  ^i^hei  c- 
laiv^e  manufacturing  concern  contracted  for  power  and  upon  it 
price  of  the  power  depended  the  fact  of  whether  they  should  contim: 
in  business  or  not  It  seems  to  me  it  would  interfere  with  a  i>rojy<i^ 
tion  or  concern  of  that  kind.  They  may  want  perpjetual  power^  an 
must  have  it  in  order  to  make  a  profit,  lender  this  arrani^ein^iif 
plant  of  that  kind  would  not  establish  itself. 

Mr.  Fin  NET.  You  think  they  would  have  to  have  a  perpetual  con 
tract? 

Senator  Smoot.  Yes,  sir.  For  instance,  there  are  many  indnstric 
whose  profit  is  so  small  that  a  slight  increase  in  the  price  of  pov^t^ 
would  prevent  that  profit— eliminate  it  entirely.  They  would  nci 
build  or  would  not  start  manufacturing  unless  they  had  a  perpetua 
power  right 

Mr.  Finney.  I  can  not  state  positively,  Senator,  but  I  doubt  whethe 
very  many  existing  corporations  give  perpetual  contracts  for  power 
I  am  inchned  to  think  that  most  of  them  are  limited.  It  is  true  they 
may  be  limited  to  50  years,  or  possibly  99  years,  but  I  doubt  whether 
there  are  very  many  perpetual  contracts. 

Senator  Smoot.  A  99-year  contract  is  equal  to  a  perpetual  ri|irht. 

Mr.  Fin  NET.  If  they  started  in  at  the  beginning  of  the  lease  the 
term  would  be  50  years  plus  20.    That  would  be  70  years. 

Senator  Smoot.*  That  is  not  what  the  section  means.  The  section 
means  this:  Supposing  after  the  power  plant  has  been  running  forty 
vears  some  one  wants  to  make  a  contract  for  power.  It  would  then 
De  impossible  to  make  n  contract,  under  the  provisions  of  this  bill, 
for  more  than  30  years. 

Mr.  FiNNKY.  That  is  correct. 

Senator  Smoot.  Or,  if  it  has  been  running  45  years,  the  limit  of 
the  contract  to  l)e  made  would  be  25  vears. 

Mr.  FiNNEV.  That  is  absolutely  correct 

Senator  Smoot.  I  do  not  apprehend  that  it  would  interfere  at  the 
beginning  of  the  working  of  tiiis,  if  it  ever  becomes  a  law,  but  I  do 
apprehend  that  such  a  provision  would  work  a  hardship  toward  the 
enu  of  the  50-year  period. 

Mr.  FiNNRV.  Of  course  there  is  this  fact  to  lie  taken  int<>  considera- 
tion: If  the  plant  is  there  and  somelnxly  is  opt^niting  it  it  is  pre- 
sumed that  the  custoniei^s  may  he  able  to  got  power:  althoufi^h,  as  the 
Senator  has  said,  there  is  a  possibility  of  tlie  price  lieing  mcreased. 
Ilowever,  it  was  thought  it  would  l)e  unwise  to  permit  the  entering 
into  perpetual  conti-acts  which  might  dostmy  the  very  purpt>ses  or 
Uie  bill  and  tie  up  the  thing  foi-eviT.  That  was  the  reas<m  for  put- 
ting in  this  provision. 

Solution  8  relates  to  the  rhargi^s  to  l>e  made  and  their  distribution. 

Senator  ("lark.  I  want  to  ask  you  one  or  two  general  questions  on 
that,  Mr.  Finney. 

In  considering  this  nuittiT-  and  it  has,  of  course,  mMMviMl  vorv 
careful  amsiileration  by  the  department — have  you  considered  at  all, 
from  any  data  that  you  may  have  gatheretl,  what  the  limit  of  chnrp^s 
miglit  1)0  per  horsepower,  either  tl*r  minimum  or  the  maximum,  from 
any  information  that  the  department  has  recoivwl  from  existing 
concerns  ? 
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Mr.  FiKKxv.  Well,  we,  of  course,  have  been  makiiiff  some  charges 
31  Che  past,  both  in  (he  Interior  Department  and  in  the  Department 
cf  Agriculture.  I  think  they  run  up  there  from  a  minimum  of  10 
.refits  to  m  maximum  of  $1  per  horsepower.  Is  that  not  correct,  Mr. 
idcrriUI 

Ur.  MfgRyni.,  It  is  oonect,  if  you  consider  on  what  horsepower  the 
\frais  mre  made — the  minimum. 

^Senator  Clark.  I  do  not  just  set  that 

Mr.  Ifwnrni..  The  Agricultural  Department  charges  $1  per  horse- 
:<fWtT  on  the  minimum  output 

Senat<^  Clark.  They  do  not  charge  on  the  actual  output! 

Mr.  lifwmwmim  No^fflr. 

Claul  What  is  the  proposition  here,  Mr.  Finney,  to 
on  the  actual  power  developea  or  sold  t 

Mr.  Forxnr.  This  does  not  state,  Senator. 

Senator  Cuool  I  know,  but  what  I  was  trying  to  get  at  is  what  is 
rcnicmplated  by  the  bill,  because  that  is  quite  important 

Mr.  FmNBi.  I  do  not  speak  with  authority,  but  I  have  heard  the 
.Secretary  frequently  speak  of  this  nmtter,  ana  I  think  it  is  the  policy 
cf  the  department  not  to  seek  to  make  this  a  revenue  measure,  so  that 
I SM  ^mry  sure  that  any  chan|;es  that  are  made  will  be  extremely  low. 

Senates  Clark.  Let  me  ask  you  another  question.  It  has  been  the 
'  ir^rience  that  while  some  oi  ihe  charges  made  in  other  branches 
J  the  service  are  not  revenue  producing  in  the  sense  of  being  profit 
f'lodoeuig,  still  they  are  eztremdy  burdensome  on  the  consumer. 
.U  an  instance,  I  will  cite  the  Forestry  Setrioe.  In  some  cases 
vtiile  the  dharees  there  are  not  sufficient  to  meet  the  administration 
txpcnaea,  vet  uiey  are  extremely  burdensome  in  some  instances  on 
;«-rson8  who  deal  with  the  national  forests. 

r^cnator  Shoot.  And  it  is  constantly  increasing. 

Senator  Claxk.  And  it  seemed  as  though  the  administration  ex- 
'•boaes  have  from  year  to  year  been  constantly  increasing  and  keeping 
»'<ad  of  the  resources  that  are  derived  from  the  sale  of  the  product 
^*f  the  forests,  and  jet  while  there  has  been  no  profit  to  the  Forest 
^rrioe  from  that  mcrease.  it  has  become  very  ourdensome  on  the 


I  notice  another  thing  in  here,  or  fail  to  notice  it  if  it  is  here.    I 
.iTe  not  read  it  so  very  carefully.    This  section  provides  that  all  the 
shall  be  distributed,  one-half  to  the  reclamation  fund,  is  itt 


Mr.  FiKXET.  First,  all  of  the  proceeds  go  to  the  reclamation  fund, 
xir'^L,  upon  its  return  by  the  water  users,  one-half  goes  to  the  State. 

S^islor  Clabk.  Now,  you  have  not  provided  anything  in  here  for 
u«*  expense  of  administration  under  this  bill? 

Mr.  FnfKCT.  I  think,  perhaps,  that  is  true;  perhaps  it  should  have 
-»td  the  net  returns;  if  it  is  the  desire  of  Congress  to  pay  the  ex- 
•-^isea  out  of  the  proceeds. 

>cnator  Clabk.  That  leads  riffht  into  one  difficulty  in  the  situation, 
i.«  I  look  at  it  I  have  no  doubt  but  what  that  will  be  inserted  at 
y.coe  time;  that  the  expenses  of  administration  of  this  law  shall  be 
:/>me  by  Uie  proceeds.  Now,  if  that  is  true,  I  personally  have  no 
i^ra  that  the  proceeds,  if  they  are  fixed  at  a  reasonable  rate,  will  re- 
:  m  anything  over  and  above  the  necessary  expenses  of  administra- 
:.<ja.  anii  it  has  rather  seemed  to  me  that  this  return  of  50  per  cent 
t/»  the  State  is  somewhat  of  a  burlesque. 
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Mr.  FiNNET.  It  was  not  intended  to  be  8o,  Senator. 

Senator  Clabk.  I  have  no  doubt  you  are  correct  as  to  that. 

Mr.  FiNNET.  The  expenses  of  administration  will  be  paid  just  tl 
same  as  the  expenses  of  anv  other  denartment  are  paid.  That  is  tl 
theory  upon  which  it  was  drawn.  Whether  all  of  the  revenue,  whu 
ever  it  may  be,  will  go  into  the  reclamation  fund,  or  whether  €>fii 
half  shall  go  to  the  States  is  a  matter  for  Congress  to  determine, 
do  not  believe  the  expenses  of  administration  are  going  to  be  so  grea 
Of  course  I  look  at  it,  perhaps,  from  the  depai^ment's  stand  poiii 
I  do  not  believe  that  the  expenses  of  doing  the  work  in  our  execiiti^ 
department's  are  so  awfully  high.  I  think  that  a  land  litigant*  fn 
instance,  can  have  his  case  triea  cheaper,  and  get  justice  more  easil 
in  the  Land  Department  than  he  could  in  the  courts.  You  ar 
familiar  with  the  practice  in  the  courts,  and  know  what  it  costs  t 
make  up  a  record  in  the  courts^  while  here  in  the  Interior  Departinen 
the  homesteader  can  write  a  letter  here  and  effect  his  appeal  tn>t] 
the  register  and  receiver,  and  need  not  even  hire  a  lawyer. 

Senator  Shoot.  Mr.  Finney,  this  section  gives  the  Secretary  of  th^ 
Interior  unrestricted  power,  aoes  it  not,  to  nx  a  Federal  tax  upon  ilu 
greatest  natural  resource  in  the  country  ? 

Mr.  FiNNET.  It  leaves  to  his  dicretion  the  charges  which  are  to  bi 
fixed  and  collected. 

Senator  Shoot.  He  has  absolute  uni^estricted  power.  Is  it  not 
true  that  the  Supreme  Court  has  not  passed  upon  the  question  as  tci 
whether  the  Federal  Government  has  tne  power  to  impose  a  tax  upon 
the  water  rights  of  the  State  f 

Mr.  FiNNET.  I  do  not  think  that  is  involved.  They  have  not 
passed  on  that  question,  but  I  do  not  think  that  is  involved  here. 
That  is  not  a  tax  on  the  water  right  of  the  State ;  it  is  a  charce  fixed 
in  connection  with  the  use  of  public  lands  which  are  available  for 
water-power  development 

Senator  Smoot.  No  matter  whether  the  person  pavs  directly  or  in- 
directly, the  effect  is  just  the  same.  The  effect  oi  tnis  is  to  give  the 
Secretary  of  the  Interior  unrestricted  power  to  fix  n  tax  upon  the 
water  used  in  a  State. 

Mr.  FiNNEV.  No;  I  can  not  admit  that,  Senator.  The  water  de- 
veloper must  appropriate  his  water  under  State  law,  and  the  StjiU**^ 
can  charge  him  for  that  water  right,  or  they  can  give  it  to  him  free, 
as  they  do  now.  The  Federal  (lovemment  owns  the  land,  and  the 
land  is  so  situated  as  to  be  valuable  for  power  development,  and  it 
has  an  immense  value  in  certain  cases. 

Senator  Strrling.  The  rental  or  charge  is  for  all  power  develo|)e<i. 

Mr.  Finney.  That  is  not  figured  on  water  really,  and  it  is  not 
figured  on  land. 

Senator  Smoot.  You  do  not  develop  power  by  land;  you  develop 
power  bv  water.  Why  would  it  not  be  better,  if  we  are  gtung  U* 
assume  that  the  Federal  Government  has  the  right  to  charge  for  the 
water  that  develops  power  upon  Government  land,  to  put  a  schedule 
right  into  the  bill  and  say  what  the  charges  shall  lie  for  the  power 
developed,  rather  than  to  leave  it  in  the  power  of  the  Secretary  of 
the  Interior  to  make  any  price  that  he  may  see  fit  ( 
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^^*'-.  Finney.  Well,  that  suggestion  was  made  before  the  House 
■   'i-^itfee-     Of  course  there  is  this  difficulty  about  fixing  arbitrary 

•  - .  acB :   It  might,  in  some  cases,  work  a  hardship. 

^*pn*tor  XoRRis.  In  some  cases  it  would  prohibit  development. 
Mr.  FrNXKY.  In  some  cases  it  would  pronibit  development. 
Senator  Clark.  Let  me  ask  you  this  question :  Is  it  the  theory  of 
:i'  «irpartin«it  in  the  construction  of  this  bill  that  the  Government 
•r-fc*]  have  a  wide  range  of  prices?     Now,  the  basic  proposition  is  that 
iid  opon  which  this  power  plant  shall  be  placed — and  there  is  but 
tie  liifTerence  in  the  value  ot  the  land,  wherever  that  may  be — is  not 
f  aoiy  ^reat  value  anywhere  for  general  purposes. 
Mr,  Fi^>KY.  For  agricultural  purposes;  you  are  right,  sir. 
Snator  Clakk.  For  any  general  purposes. 
Mr,  Fi2«NEY,  Yes,  sir. 

CuiRK.  These  lands  become  valuable  in  the  theory  of  the 
because  of  the  fact  that  it  is  possible  on  these  lands  to 
i-'elop  water  power. 
Mr.  FrKKEY.  That  is  true. 

^  CiJUiK.  One  piece  of  that  land,  intrinsically,  no  matter 
it  is  situated,  is  of  little  different  value  than  another  piece 
elsewhere.  Now,  is  it  the  theory  of  the  department  to  make 
1  sliding  scale  of  charges  for  horsepower  developed,  dependent  upon 
xhm  value  of  the  land  for  water-power  development  or  dependent 
zpaa  the  value  of  the  land  at  some  particular  place  for  water-power 
^tftelopment?  Now  do  you  get  my  question! 
Mr.  FrKNET.  Yes.    It  is  not  the  purpose  to  discriminate  as  against 

*  calities.  and  two^  sites  of  equal  value  and  of  equal  productivity 
^Mold.  in  zny  opinion,  have  like  rates. 

:^enator  Ci^akk.  What,  then,  would  stand  in  the  way  of  fixing  a 

^finite  rate  per  horsepower!    Of  course  it  does  not  cost  the  Govern- 

anj  more  to  have  horsepower  development  in  one  place  than  to 

e  liccsefKiwer  developed  at  another.    The  cost  of  development 

if<^«nds  entirely  upon  theparty  developing  the  power  and  not  upon 

*'.e  Government  at  all.    The  cc^  of  development  falls  entirely  upon 

z:^  p^tty  developing  the  power  and  not  at  all  upon  the  Government. 

Xov«  that  being  the  case,  why  should  there  be  a  wide  difference  in 

r.^  place  from  another,  except  it  be  that  the  Government  is  to  share 

ji  the  value  of  the  power  developed !     In  other  words,  the  Govem- 

zjoX  being  in  possession  of  the  site,  says  that  the  State  or  the  party 

->  T^kvpine  the  land  shall  pay  to  the  Government  a  share  of  the 

'  -Ti5ts  which  are  derived  from  that  business  instead  of  paying  them 

:  -M^  die  nse  of  the  land. 

Mr.  FrxNET.  That  is  not  my  understanding  of  the  theory  of  the 

Li.     There  is  a  difference,  Senator,  of  course,  between  power  sites. 

y^t-  instance,  we  may  have  one  where,  by  the  construction  of  a  high 

:tm«  and  because  of  the  vast  volume  oi  water  in  the  river,  an  immense 

&»«ant  of  horsepower  can  be  produced,  and  the  party  who  gets  a 

**rmit  there  develops  that  site  to  the  maximum  capacity  and  pro- 

'rjcvs  an  immense  amount  of  pjower.    I  should  sav  tne  charge  there 

i:«-Qld  pcarhapa  be  lower  than  in  a  case  where  only  partial  develop- 

f^^oit  is  had. 
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Senator  Claxk.  Then  the  price  which  the  Government  fixes  upoi 
this  horsepower  is  not  dependent  upon  the  intrinsic  value  of  thi 
lande,  but  is  dependent  upon  the  value  of  the  horsepower  that  can  Iv 
developed. 

Mr.  Finney.  That  is  really  part  of  the  land  value.  Senator,  as  i 
understand  it.  For  instance,  land  down  in  the  Mississippi  Valley 
which  is  practically  level,  may  have  water  flowing  through  it;  bui 
that  has  no  vahie  for  power.  Land  on  the  mountam  side,  where  yo« 
get  the  fall  and  have  the  water  too,  has  a  positive  market  value  foi 
power  purposes  itself,  if  it  were  put  up  for  sale  at  auction. 

Senator  KoBiNHON.  Is  it  not  true  that,  generally  speaking,  the  valut* 
of  land  is  in  every  case  determined  by  its  location  and  its  adaptability 
to  a  particular  business 'if  A  piece  of  land  situated  in  the  suDurbs  ol 
a  city,  suitable  for  a  manufacturing  plant,  has  a  value  that  is  gov^ 
erneu  by  that  consideration,  and  it  is  not  determined  by  a  consiciera^ 
tion  that  it  is  of  equal  value  otherwise  of  land  which  has  not  a  suit- 
able location  for  that  purpose. 

Mr.  FiNNEv.  That  is  it  exactly. 

Senator  Kobinson.  So  that  the  fact  that  the  land  is  suitable  as  a 
site  for  water-power  purposes  gives  a  value  to  the  land  just  as  well  a.s 
the  fact  that  it  might  be  suitable  for  some  other  purpdee  might  give 
value  to  it. 

Senator  Clark.  Of  (*ourse,  if  the  theory  of  this  bill  is  to  upaet 
ever^  decision  of  the  Supreme  Court  as  to  the  title  the  United  States 
has  m  the  lands  of  the  United  States,  that  may  be  correct. 

Senator  Kobinson.  That  is  not  involved  in  the  question. 

Senator  Clark.  That  is  involved  in  the  question. 

Senator  Uobinhon.  Whether  you  regard  that  the  Government  has 
that  rifrht  or  not,  the  value  of  the  lanclis  fixed  by  its  usefulness  for  a 
speciKc  purpose. 

Senator  Sm(K)t.  The  Senator  must  know  that  every  homesteader 
or  every  other  entryman  of  public  land  is  not  entering  the  same  class 
of  lanct  but  ho  does  not  have  to  do  one  thing  more  ror  a  good  piet*^ 
than  he  does  for  a  poor  piece. 

Senator  Kohinhon.  Let  me  make  one  suggestion. 

Senator  Sm<kyt.  That  has  never  lieen  brought  into  the  question  of 
public  lands. 

Senator  Koiuxhon.  1  suggest  that  Mr.  Finney  lie  permitted  to  go 
on  with  his  statement. 

S«»nator  Cu\hk.  At  Mr.  Finney's  re<|uest,  he  is  reading  this  bill 
now  wvtion  oy  section. 

l<eniitor  Houinson.  He  has  had  about  three  davs  now,  and  there  are 
alNUit  10  other  gt»ntlenu»n  here  who  wish  to  be  heard. 

Senator  (*i.\rk.  Theiv  is  no  memU*r  of  this  committee  ran  stop  me 
fnuu  a>l\infr  Mr.  Finney  (|uestions  while  he  is  on  the  stand. 

Senator  Kouinm)\.  I  am  simply  making  a  su^^ri'stion. 

Senator  Ci.\rk.  It  is  a  suir^evtion  that  1  do  not  take  kindly*  l>e> 
eauM*  I  am  a^^lyng  theM*  i^ue>tit>n  of  Mr.  Finney  in  jjimhI  faith. 

The  Chairman.  The  plan  of  examination  was  for  Mr.  Finney  to 
make  his  statement  uninterniptetlly.  and  that,  in  a  larip?  measure. 
waa  t^trnpliinl  with  and  he  (inishisi  Ins  statement;  and  then  he  said, 
•a  he  went  over  the  bill  wN*tion  by  s«vtion,  he  would  welcome  in- 
quiriea,  and  theit«  im  nothing  to  do  btit  to  let  him  pn^^etMi. 
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vxulor  BoBixsox.  I  do  not  object  to  his  doing  it  if  he  wants  to, 

;  I  reserve  the  right  to  make  a  suggestion  occasionally.    I  have 

:  rjere  two  days  and  listened  to  the  interrogation  from  two  gentle- 

.  n.    Mr.  Finney  made  the  statement  that  it  would  require  about 

-  ^  minutes  to  make  his  statement  concerning  the  provisions  of  this 

i  tod  he  has  had  three  days,  and  these  gentlemen  are  waiting 

'^.    So  <me  can  prevent  me  from  making  a  suggestion.    I  am  a 

vaiber  of  this  committee  and  I  think  I  have  a  rignt  to  make  a  sug- 

:  <':oQ  occasionally.    I  do  not  care  what  course  you  pursue. 

suitor  CwkMK.  The  course  I  want  to  pursue  is  simply  to  ascer- 

.  ::  the  facts.    This  is  a  departmental  bill,  nothing  more  and  noth- 

z  less,  and  ^fr.  Finney  comes  here  with  an  honest  intention  to 

-.:  ain  this  bill,  and  the  questions  I  am  asking  here  are  addressed  to 

■DilL 

NfZiitor  RoBiNSOK.  I  think  you  have  been  arguing  it  with  him; 
X  of  course,  that  is  your  own  business. 

fixator  CiARK.  I  have  asked  him  what  the  view  of  the  depart* 
'  rx  was  in  connection  with  this  section.    If  I  ask  any  objectionable 

^ons  or  anything  that  could  not  be  asked  properly,  I  want  to  be 
ivmipted. 

Fne  Chairman.  If  you  will  allow  the  Chair  a  word,  I  think  I  can 
'T:»^ite  matters.  I  am  compelled  to  say  that  I  think  while  Senator 
!.  r>.osoii  was  out  Mr.  Finney  finished  his  statement  and  started  in 
*  cumine  the  bill  section  by  section,  and  said  he  was  then  ready  to 
r^wer  questions. 

>«nator  Rc»rN80N.  No;  I  was  here  when  he  finished  his  statement, 
--terdar  or  day  before  yesterday. 

Ibe  CfnAiRMAy.  That  was  the  understanding.  I  will  say  that  the 
'atier  of  asking  questions  is,  of  course,  largely  in  the  judgment  and 
'  *«  ^on  of  the  members. 

senator  Robikson.  Mr.  Chairman,  you  did  not  understand  me  to 

r  anything  else,  I  hope. 
Chaducan.  Oh,  no. 

vnaior  Rcmcssov.  1  simply  made  the  suggestion  that  there  ought 
-'  ^  a  reascmable  limit  to  this  inquiry. 

Ttie  Chairman.  I  am  in  accord  with  you.  I  think  I  will  have  to 
^^  <  that  largely  with  the  individual  members  of  the  committee  as 
'  ow  far  we  shall  go  in  that  direction.  I  had  hoped  to  get  through 
•  th  Mr.  Finney  by  12  o'clock.    That  is  my  present  wish. 

'm  ahead,  Mr.  Finney,  and  the  members  may  ask  what  questions 
'**  reasonable. 

Mr.  Fix  NET.  It  is  true  that  in  disposing  of  lands  under  the  home- 
*'  i  art  there  has  been  no  rate  fixed  that  takes  into  account  the 

>  e  of  the  tract  of  land.  But  that  has  not  been  so  in  the  other  re- 
' '  "^^cs.   Coal^  for  instance,  is  disposed  of  on  a  tonnage  basis,  with 

*  rv|rtrd  to  the  quality.  They  fix  a  minimum  but  not  a  maximum. 
^  Muktur  XoRRis.  I  want  to  ask  you  if  there  is  not  this  difference : 
'    '^  is  no  danger  of  the  creation  of  a  monopoly  when  a  man  takes 

;  t  humestead,  but  one  of  the  objects  of  this  legislation  is  to  pre- 

'!t  monopoly  in  control  of  the  natural  resources. 

Mr.  Finney.  Ye& 

>iuitor  XoRRis.  If  we  valued  them  simply  as  homesteads,  we  will 
'  ^Vj  some  people  the  most  valuable  sites,  worth  millions,  and  prob- 
•  more  in  some  instances,  and  enable  a  monopoly  to  be  created. 
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Mr.  FiNNET.  That  is  our  idea,  like  some  oif  them  have  acquirer] 
already. 

Senator  Norris.  Yes;  I  think  so. 

Mr.  Fin  NET.  The  moment  they  pass  a  fee  simple  title  they  are  noC 
valued  at  $1.25  an  acre,  but  they  are  valued  at  their  real  value  for 
power  development.  I  cited  one  instance  where  they  have  valiUHl 
the  site  at  $26,000,000. 

Senator  Norris.  If  in  a  case  in  some  particular  locality  where  the 
power  developed  is  going  to  come  into  competition  with  power  for 
like  purposes  develoi>ed,  we  will  say,  by  coal,  and  the  departnit^nt 
knows,  or  can  know  with  reasonable  certainty,  what  it  costs  to  ile- 
velop  that  power  by  coal,  if  the  development  \>y  water  power  w*ould 
be  way  below  that  and  only  a  nominal  charge  was  made  for  stich 
development,  and  they  came  in  competition  with  the  coal-develoi^Ml 
power,  they  will,  of  course,  put  the  price  as  near  that  that  was  al- 
ready for  sale  by  coal  development,  so  that  they  could  get  the  busi- 
ness; they  would  cut  under  it  probably  only  a  nominal  amount.     In 
sucli  a  case  could  the  Uovenunent  not  well  afford  to  charge  a  higher 
rate  for  power  than  in  the  case  where  such  competition  did  not  exist, 
because  the  consumer  would  get  no  benefit  of  it,  and  if  the  Govern- 
ment did  not  get  something  out  of  it  it  would  simply  go  to  the 
monopoly  ? 

Mr.  Fin  NET.  Meaning  an  unnecessarily  large  profit  to  a  monopoly. 

Senator  Norris.  Yes,  sir. 

Mr.  FiNNET.  And  your  thought  is  that  the  public  might  as  well 
have  a  part  of  that,  rather  than  have  it  go  to  the  monopoly! 

Senator  Norris.  Exactly. 

Mr.  FiNNET.  That  is  true. 

Senator  Norrih.  If  the  Government  did  not  get  it  it  would  not  go 
to  the  l)enefit  of  the  consumer. 

Senator  Works.  Mr.  Finney,  we  have  heard  a  good  deal  here 
about  mcmopoly  in  power  plants.  Do  you  think  it  would  be  advis- 
able to  duplicate  plants  on  the  same  stream  of  water  for  the  develop- 
ment of  power  wnere  the  rates  are  regulated  by  the  State! 

Mr.  FiNNET.  WelK  the  power  people  claim  that  the  power  is  es- 
sentia lly  a  mono|>oly  and  can  be  more  economically  developed  by  a 
monopoly. 

Senator  Workh.  I  am  not  talking  about  that. 

Mr.  FiNNKT.  I  am  not  willing  to  concede  that  I  think  that  com- 
petition ordinarily  operates  to  the  benefit  of  the  public,  and  you 
should  have  com|)etition. 

Senator  Wohkk.  Suppose  the  rates  to  the  consumers  are  fixed  b} 
the  Stiite  authorities:  liow  can  there  be  any  injurious  monopoly  in 
that  ease  t 

Mr.  FiNNKT.  The  State  fixes  tlie  maximum. 

Senator  Works.  How  can  it  be  to  the  advantage  of  consumers  to 
have  half  n  dor.en  plants  on  a  stream  where  one  could  supply  all 
they  nee<l  i 

Mr.  FiNs^Y.  It  Is  mv  undi*i'stan<linff  that  Stato  commissions  fix 
a  maxiintiin  i  liHi-p*  that  nui  he  made  for  servire.  If  you  have  two  or 
mote  tln-v  \^')1.  h\   (*om|K*tition.  mt  UOow  that  maximum. 

Senator  Wokkh.  I  think  you  will  tintl  that  is  \mi  true  of  our 
State.  Tlii'V  Unw  power  to  fix  the  rharjje  which  shall  U»  made  by 
any  rorporHtiou  under  their  omtrol. 
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FiKKET*  They  hare  power  to  fix  a  maximum  and  minimum. 
tor   Works.  They  have  ijower  to  fix  the  rates  that  may  be 

>Ir.   Finney.  Do  they  just  arbitrarily  say  they  shall  charge  so 

-n  for  service? 
r^enator  Works.  I  do  not  know  what  they  do,  but  I  know  that  the 
.-     .rtiad  conmiission  of  California,  which  fixes  the  rates,  and  which 

-  jvi:crsilly  regarded  as  the  best  commission  in  the  country,  and 

-  t-^insj:  to  fix  rates  that  will  be  just  as  between  the  corporations 
'  -i  tiio  i't>nisumers,  does  have  power  to  fix  the  rates.  I  do  not  know 
■  •-it   more   \ou  can  possibly  do  for  the  consumers  than  to  allow 

It  t4>  1^  done.    The  idea  oi  duplicating  those  plants  on  one  stream 
r  ^at«^r,  it  seems  to  me,  would  be  absurd. 

I  w  ant  you  to  go  back  for  a  moment  to  section  5.    It  is  provided 
.  .-re  for  tlie  taking  over  of  the  system  by  the  Government,  among 

:  .<eT  tilings,  the  water  right  that  it  pays  for.     Do  I  understand 

I I  under  that  provision  the  Government  will  become  the  owner  of 
.   '  riter  ri|rht  in  the  stream,  the  same  as  a  private  individual? 

\fr.  FfNNET.  No;  I  do  not  so  understand  it. 

>^nAtor  Works.  How  could  it  operate  the  plant  otherwise,  and 

:   ...Id   its  operation  of  the  plant  be  subject  to  reflation  by  the 

^:.t*f      Do  you  understand  that  the  Government,  if  it  took  over 

:  ►■><»  water  rights,  would  be  subject  to  the  rate-fixing  power  of  the 

Mr.  Fin  NET.  If  the  Federal  Government  took  it  over  and  op- 
-ted  it? 

^^nator  Works.  Yes. 

Mr.  Finney.  I  do  not  believe  it  would  be;  no. 

^v^ator   Works.  Then  you  would  free  that  entirely  from  any 

•  j-ilation  by  the  State? 

M*.   Fin  NET.  I  do  not  think,  assuming  that  the  Federal  Govem- 

-  r.t  is  i^oing  to  operate  the  plants  in  the  State  of  California,  or  the 
-•   t^  of  Kansas,  that  the  State  should  regulate  it. 

^-nat«^>r  Works.  This  section  provides  for  just  that,  does  it  not? 

Mr.  FrxNET.  This  section  authorizes  the  (jovemment  to  take  over 

-  f*'ant-  The  idea  is  not  thnt  the  Government  is  going  to  operate 
.     I'TiTr*^  power  plants. 

^^TiAUtr  Works.  Do  you  suppose,  if  the  Government  takes  it  over, 
:  t\.\  i^iii^pend  the  operation  of  it? 

*  •,[;..  Fr>NET.  Not  at  all;  but  the  theory  is  that  Congress  may,  50 
,  -;,  f ram  to-day.  adopt  a  different  method  of  handling  them. 

•v-nstor  Works.  We  can  only  deal  with  the  situation  that  is  before 

\l^    Fi^NET.  Exactly,  and  you  reserve  the  right  of  recapture,  as 
-  -"^tne   hBS  called  it,  in  order  that  future  Congresses  may  deal 

-  -ii  it- 

^^inatr»r   Works.  You  may,  after  3  years'  notice,  take  over  this 

'  u  l^»nir  l^efore  the  50  years  has  expired. 

'.f*]  Ft?<  ^KT.  No:  but  3  years'  notice  before  the  50  years  expires. 
^riMtrtr  Works.  Yes;  I  stand  corrected  with  regard  to  that  matter, 

'  !«  nr»t  neiressanr  to  take  up  time  with  it. 

"^.i^r   the   la^*  of  California  we  have  a  commission  that  is  en- 
'  -^    to  iletermine  the  quantity  of  water  that  is  to  be  used  by  dif- 

•  •-t  c»»n-iinierR.  in  order  to  prevent  the  use  of  water  by  somebody 
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at  the  expense  of  some  one  else.  Do  you  think  the  Govemment  wou  1< 
be  subject  to  the  action  of  that  commission  in  case  it  took  over  tli^ 
plant  and  the  water  rights? 

Mr.  Finney.  I  think.  Senator,  that  the  water  rights  of  one  <» 
these  plants  would  be  acquired,  in  the  first  instance,  bv  appmpriu 
tion  under  the  State  laws.  I  think  if,  at  the  end  of  the  5U-y(*u  i 
period,  the  plant  was  taken  over  and  lease<I  by  a  third  party,  li< 
would  have  to  appropriate  that  same  water. 

Senator  Works,   i  ou  do  not  quite  answer  my  question. 

Mr.  Finney.  If  the  Government  took  it  over  I  presume  that  a 
would  follow  the  same  course.  In  dealing  with  the  reclamati^vi 
work,  in  which  the  Govemment  is  engaged  in  construction,  notii**-- 
of  appropriation  are  filed  in  accordance  with  State  laws.  I  can  not 
conceive,  Senator,  that  there  would  be  any  trouble  between  the  (f€>\ 
emment  and  its  own  States,  in  a  matter  ojf  that  kind. 

Senator  Works.  Suppose  some  water  user  could  divert  the  watci 
above  the  point  where  the  power  company  is  taking  out  the  wat«*i 
and  the  question  of  the  right  to  do  so  should  arise  oetween  the  in- 
dividual and  the  Govemment,  he  could  not  go  into  court  and  detf»r- 
mine  that  question,  could  he,  as  a  gainst  the  Government? 

Mr.  Finney.  I  think  if  the  Govemment  went  into  business  hti 
could,  under  the  decisions  of  the  courts. 

Senator  Works.  Do  you  think  he  could  sue  the  Government  t*\ 
determine  his  water  rights? 

The  Chairman.  lie  might  get  the  Government  to  sue  him  in  ordor 
to  determine  the  question.  Senator. 

Mr.  Finney.  I  think  he  could.    There  are  several  decisions  of  th<* 
courts  which  say  that  if  the  Govemment  undertakes  to  enter  int<» 
business — ^that  is  not  the  exact  language — it  assumes,  in  a  sense,  at 
least,  the  duties  and   obligations  of  a   private   individual   or  rnr 
poration. 

Senator  Works.  Then  I  infer  from  that  that  you  are  ready  to  sa y 
that  he  could  sue  the  Govemment. 

Mr.  Finney.  I  am  inclined  to  ^ny  that  scmie  way  could  l>e  found 
in  which  he  could. 

Senator  Works.  That  is  not  the  question.  We  have  got  to  iUwl 
with  this  question  as  the  law  exists  to-day.  We  can  not  speculate 
AS  to  what  the  law  may  be  50  years  from  now. 

Mr.  Finney.  I  do  not  <iuite  catch  your  point.  These  water  rijjrhts 
wouhl  l)e  acquired  by  approprinti<«n.  If  a  water  right  was  acquinMl 
by  appropriation,  the  water  right  would  l)e  transferred  to  that  party, 
and  there  would  not  l)e  any  intenuption.  I  do  not  see  wh)  a  third 
party,  farther  up  the  stream,  would  acquire  any  right. 

Senator  Works.  That  may  be  true,  but  there  nuiy  Ih»  a  question  Ih» 
tw<M»n  ;i  pei-son  who  undertakes  to  divert  water  and  the  (Jovorrunent. 

Mr.  FiNNKV.  However,  if  there  is  any  ilcjul»t,  <\mffres>  aniUl  vorv 
easily  f>rovide  the  ne<vssarv  means  of  mooting  it  bv  statute. 

Senator  Works.  That  might  bo  truo,  but  nmvbo  Congro^s  is  not 
it^ady  to  do  that.     We  have  got  to  doul  with  this  bill  n>  nno  hiiM*  it. 

Senator  SMo^yr.  If  the  (Jovornniont  >liould  take  over  the  pl.ii.t, 
would  the  (fovernment  pav  taxes  to  the  State  on  the  plant  ( 

Mr.  Finnky.  I  do  not  know  whetlier  it  w<iuld  or  not,  but  I  pre 
sume  not.     It  might,  however.     (\)ngre>s  woidil  have  the  power,  of 
course,  to  make  an  allowance  to  the  State.     Ilowexer,  I  do  not  un 
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kr^and  that  this  fixes  or  requires  that  the  Government  shall  at  the 
-sd  of  50  years  take  over  these  plants  and  operate  them  as  a  going 
^ncern. 

>eator  Works.  It  would  either  have  to  do  that  or  the  operation 
'<mld  at  least  be  suspended,  if  not  entirely  abandoned. 

Mr.  Fix  NET.  No,  Senator;  you  could  renew  the  lease. 

Senator  Works.  If  you  find  somebody  else  that  wanted  to  lease  it, 
•  -  can.  of  course. 

.Mr.  FixxEv.  Probably  the  original  corporation  would  be  desirous 

f  renewing  for  another  period.    There  may  be  other  third  parties 

•Tjo  desire  it.      But  it  leaves  the  Government  free,  if  some  munici- 

■  ..ty  wants  to  acquire  the  plant  for  its  own  use,  where  they  have 

.  lie  utility  districts.     Where  they  have  such  districts  and  they 

-..M  to  acquire  the  plant  it  leaves  it  free  for  Congress  to  take  over 
'  .at  plant 

Senator  WoRit«.  What  do  you  mean  by  "  utility  districts  "  in  Cali- 
f  mia! 

Mr.  Finney.  I  have  reference  to  the  law  passed  by  the  California 
l^n-lature  in  1013  which  authorizes  the  organization  of  districts. 

^natfir  Works.  Do  you  know  of  any  having  been  organized  under 
'.stlaw? 

Mr.  F*iNNKv.  I  understand  the  law  was  passed  in  1913. 

N'njitor  XoRRis.  Have  there  not  been  some  districts  established? 

N^nator  Works.  You  are  referring  to  irrigation  districts.  That  is 
Lt>c:ether  a  different  thing. 

^nator  Xorkis,  I  was  thinking  of  the  Iletch  Hetchy  bill. 

N^nator  Works.  No.    There  has  been  an  effort  made,  but  so  far  it 

i>  f;iiled  to  seciu*e  the  necessary  vote.    I  have  not  examined  that 

■  ' .  As  I  recall  it,  they  are  called  municipal  water  districts.  Judge 
••i»rLhow  is  that? 

Mr.  Short.  I  was  not  paying  particular  attention.  Senator.  AVhat 
^  (i^ur  question? 

^nator  Works.  The  water  districts  that  are  provided  for  in  the 
.  t  !if  1013  are  municipal  water  districts,  are  they  not,  where  different 

::«^  may  join  together? 

Mr.  Short.  Yes,  sir;  I  so  understand  it. 

>^nator  Works.  They  are  not  for  the  purpose  of  irrigation,  as  I 

-  ien^nd  it,  but  for  the  purpose  of  supplying  water  for  domestic 

Mr.  FiNNKY-  No;  I  have  reference  to  the  public  utilities  districts 
I  t^ll>riz€d  l>y  the  act  of  the  legislature  of  1913. 

*>^iator  \S  OBKS.  That  is  the  municipal  district  I  am  talking  about; 

:  ilr,  Finney  seems  to  have  in  mind  some  other  district.  I  under- 
' .'  1  that  act  was  not  passed.    Of  course  I  do  not  know,  Mr.  Finney. 

Mr.  FiH?<BT.  I  just  looked  it  up  a  few  days  ago.     I  just  mentioned 

*  i.-^  an  organization  which  might  be  formed  to  take  over  one  of 

*  -<  plants. 

>iutor  Works.  I  was  not  intending  to  controvert  your  statement. 

*  -&ve  not  looked  into  it. 

^nat/>r  Xorris.  On  that  section,  the  one  you  have  been  talking 
.  •  *it.  fti»out  the  turning  of  this  money,  if  there  should  be  any,  into 
nrdamation  fund,  and  after  its  return,  after  it  has  been  used 
MS  I  understand  it,  half  of  it  goes  to  the  State? 
Mr.  FixxKT.  Yes,  sir. 


68  WATER-POWEB  BILL. 

Senator  Norris.  I  would  like  to  ask  you  in  regard  to  your  judg- 
ment as  to  that,  and  of  the  department,  as  to  the  advisability  or  that 
What  is  the  object  of  that  provision  ?    Why  should  it  be  turned  back  « 
or  why  should  it  be  put  into  the  reclamation  fund? 

Senator  Works.  That  is  to  secure  the  passage  of  the  bill. 
[Laughter.] 

Mr.  Finney.  Answering  Senator  Norris's  question,  the  proc<»e<ls* 
of  the  public  lands  are  now  going  into  the  reclamation  fund.  The 
lands  which  are  withdrawn  for  these  power  sites  are,  of  course,  now 
withdrawn  from  sale,  and  therefore  their  selling  value  will  not  ccime 
into  the  reclamation  fund.  So  the  Secretary  thought  there  should  l>e 
some  restitution  for  that  in  the  nature  of  turning  over  these  rentals^ 
as  otherwise  they  would  have  received  the  cash  value  of  the  land. 

Senator  Norris.  The  idea  struck  me  that  instead  of  the  provision 
in  this  bill — I  do  not  know  that  I  have  any  definite,  settled  convic- 
tion on  it,  but  I  would  like  to  get  your  idea — that  it  would  be  ad- 
visable, instead  of  turning  it  in  as  provided  in  the  bill,  to  keep  it  in 
H  fund  in  the  Treasury,  a  separate  fund,  for  the  purpose  of  taking 
over  these  water-power  plants  or  for  the  purpose  of  developing 
others. 

Mr.  Finney.  Our  idea  was  that  it  would  be  better  to  use  the 
money  for  developing  the  other  resources  of  the  arid  lands  of  the 
West,  because  it  was  our  idea  that  that  wiuld  be  a  more  direct  benefit 
to  the  people  of  the  AVest,  where  theso  sites  are  situated. 

Senator  Norris.  T  do  not  think  there  will  l>e  much  in  this  fund. 

Senator  Smoot.  We  wont  have  to  quarrel  over  it. 

Mr.  Finney.  Another  thing  that  was  taken  into  consideration  was 
the  fact  that  of  course  if  the  land  was  in  private  ownership  they 
would  tax  the  land  themselves.  That  is  an  other  question.  A  por- 
tion of  the  profits  of  the  forest  reservations,  it  is  provided  by  law^ 
bhall  l)e  turned  over  to  the  States. 

Senator  Clark.  Is  there  not  another  idea,  namely,  that  under  the 
State  law  the  States  shall  f)e  given  a  ceilain  percentage  of  the  public 
lands  that  are  disposed  of? 

Mr.  F'iNNEV.  Five  per  cent;  yes. 

Senator  Norris.  If  that  is  the  idea,  then  why  not  turn  it  over  in 
the  first  instance? 

Senator  Clark.  I  think  they  should. 

Senator  Norris.  Instead  of  putting  it  into  the  reclamation  fund 
and  tlien  turning  half  of  it  over  to  the  State. 

Mr.  FixxKv.  There  is  just  tliis  situation  to  l)e  considered:  The 
Ciovernnient  is  building  some  thirty-odd  reclamation  projects,  and 
the  receipts  are  diminishing,  and  the  result  would  be  that  they  would 
not  have  funds  sufficient  to  complete  these  projects. 

Senator  Norris.  I  am  a  great  friend  of  reclamation,  and  I  l)elicv« 
that  we  ought  to  extend  it.  At  the  same  time  it  does  not  seem  to  me 
to  t)e  quite  fair,  if  the  theory  is  right,  that  in  lieu  of  taxation  some- 
thing should  l)e  turned  back  to  the  States,  it  should  l>e  first  turned 
into  this  reclamation  fund.  If  the  th4H)ry  is  right,  it  is  as  applicuble 
the  firat  30  years  as  the  next  30  years. 

Mr.  Finnky.  Our  the<»rv  is  that  while  it  is  lieing  use<l  in  the  recla- 
mation fund  the  same  States  are  getting  a  direct  l>enefit  from  the  use 
of  the  money. 
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NoRRis.  If  that  is  true  then  let  it  stay  in  the  reclamation 
fund.  I  do  not  see  why  you  put  it  in.  You  say  you  put  it  in  to 
r.elp  the  reclamation  fund,  then  you  take  it  out  because  the  States  are 
entitled  to  it.  It  seems  to  me  that  one  or  the  other  of  those  posi- 
tirms  must  be  illogical.  If  it  is  right  that  the  States  should  get  it 
m  lieu  of  taxation,  then  why  not  let  the  State  have  it  at  the  be- 
gTTmmgf 

Mr.  FiNNET.  After  the  work  of  reclamation  is  completed  it  is  as- 
clamed  thmt  there  would  be  a  vast  amount  in  the  treasury  which  would 
r^  ozkappropriated. 

Senator  Nobris.  That  would  be  true  anyway;  Congress  would 
l^ve  to  legislate  with  regard  to  that  fund. 

Mr.  Fen  NET.  This  does  not  wait  for  that  fimd.  It  says  that  it 
niaj  be  used  once,  and  it  would  be  perhaps  20  years  coming  back  in 
incteliments,  then  it  will  be  turned  over  to  the  States  and  they  would 
cvC  tbe  benefit  of  it.  I  do  not  think  it  is  apt  to  be  such  a  very  large 
fond  myself. 

Just  while  we  are  on  that  subject,  this  does  not,  of  course,  preclude 
the  States,  and  will  not  preclude  them,  from  taxing  the  improvements 
•  n  these  lands.  They  are  doing  that  now.  Practically  all  of  the 
Western  States  tax  improvement  on  public  lands. 

The  proviso  of  this  section  7  provides  for  free  use  by  municipal 
rrvpormtions  for  municipal  purposes,  and  also  for  free  use  of  small 
•ie^^opments,  not  exceeaing  25  norsepower,  for  domestic,  mining,  or 
irrijgation  use. 

That  was  suggested  so  that  a  farmer  who  might  have  a  little  stream 
'  :^  in  the  hills  somewhere,  or  a  small  mine  something  of  that  sort 
ci^t  have  his  own  plant. 

>iciiJitor  NoRRis.  The  proviso  is  for  free  use  by  municipal  corpora- 
CMOS  for  municipal  purposes.  You  have  not  any  limit  as  to  the 
amoont  of  power  they  may  use,  have  you  ? 

Mr.  Ftsvmt.  It  is  not  limited  whatever,  provided  it  is  for  munici- 
^m1  porpoees. 

Xext  IS  section  9,  which  covers  the  situation  where  power  is  de- 
t  sloped  and  transmitted  in  a  State  which  has  not  provided  a  com- 
ri'-Sioo  or  other  power  to  regulate  rates,  and  vests  the  power  to  reffu^ 
.Ate  in  the  Secretary  or  such  other  body  as  mav  be  authorized  r>y 
i  ongicifip.  The  bill,  as  originally  drafted,  excluded  from  the  opera- 
f  ja  of  the  bill,  those  States  which  did  not  have  such  a  body,  but  it 
V  u^  thought  that  would  prevent  development  in  those  States. 

Tyeo^tar  NoRRis.  That  means  there  snould  not  be  anything  devel- 
r«d  there,  no  power  used  there  and  developed  elsewhere? 

Mr.  Fn^KKT.  Yes,  sir;  on  public  lands.  It  was  amended,  and  this 
«^v^c«  pnt  in  which  gives  the  Secretary  of  the  Interior,  or  such  other 
'*0dY  MB  Congress  may  authorize,  power  to  regulate  in  those  States 
^ixl  such  regulatory  bodies  are  provided. 

So&ator  XoRRis.  I  think  that  is  a  very  interesting  phase  of  the  bill, 
t*  J  I  ^«rmnted  to  ask  you,  and  probably  I  can  ask  you  the  questions 
^pjiuer  bT*  taking  an  imaginary  illustration :  Suppose  under  this  bill 
:.  project  is  developed  in  one* State;  the  power  is  developed  in  one 
^'jite.  bat  the  lines  of  transmission  carry  the  energr  into  some  other 
«.^l^  Xow,  in  the  State  where  the  power  is  developed  the  use  and 
'<itr%A  of  the  service  and  charges  would  be  under  the  control  and 
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jurisdiction  of  a  State,  would  it  not?  In  other  words,  it  would  hi 
intrastate  and  not  interstate,  so  that  the  jurisdiction  would  be  undei 
the  State  law ;  is  that  not  true  ? 

^  Mr.  Fin  NET.  You  are  speaking  now  of  the  development  and  iis^ 
within  the  limits  of  a  single  State  ? 

Senator  Norris.  Yes. 

Mr.  Finney.  That,  I  understand,  would  be  under  State  jurisdic^ 
tion. 

Senator  Norris.  llie  same  power,  however,  the  same  development, 
is  transferred  or  transmitted  into  some  other  State.  In  that  other 
State  it  is  turned  over  to  the  public-serWce  commission,  if  they  have 
one,  80  that  if  they  had  none  in  that  case  the  Federal  Government 
would  acquire  control  of  the  rates  and  service. 

Mr.  FiNNET.  No:  I  do  not  understand  that  is  the  effect  of  this  bilL 
I  understand  that  tnere  the  Federal  Government  would  control. 

Senator  Norris.  Yes;  I  so  understood  you.  I  would  like  to  get 
your  idea  on  that. 

Mr.  Finney.  Section  3  provides: 

That  in  oflBe  of  the  development,  genera  tion,  transuiliwion,  and  iiw  of  |io^r«>r 
or  energy  under  such  a  lease  lu  a  Territory  or  iu  two  or  more  Stiitee  the  regula- 
tion and  control  of  service  and  of  rharges  for  service  to  constnners  and  of  tb«» 
Issuance  of  stock  and  kmnds  by  the  lessee  Is  conferred  upon  the  Secretary  of  the 
Interior  or  conunitted  to  such  body  as  may  be  provided  by  Federal  statute. 

There  it  is  an  interstate  use. 

Senator  Norris.  Yes;  I  understand  that,  but  is  there  not  a  pro* 
vision  in  the  bill  that  prondes  that  if  the  State  has  provided  by  ita 
law  for  a  public  utilities  commission,  giving  them  jurisdiction,  thmt 
they  shall  nave  the  power  to  regulate  and  control  service  and  charges 
for  service? 

Mr.  FiNNET.  That  onlv  relates  to  intrastate  development  and  use. 
Senator,  as  I  imderstand  it. 

Senator  Norrih.  Then  I  have  a  misconception  of  what  is  in  the 
bill  here  if  that  is  the  case.  There  was  a  controversy,  I  think,  be- 
tween friends  of  this  kind  of  legislation,  as  to  whether  in  a  case  such 
as  the  illustrative  one  that  I  put  to  you,  where  it  carried  across  the 
line  and  hecnme  interstate*  we  ought  to  confer  jurisdiction  upon  tlie 
State  authorities  in  the  State  where  it  had  been  transferred  to  to 
control  the  service  and  charge  or  whether  we  ought  to  retain  that  in 
the  Federal  Oo>ernment 

Mr.  Fin  NTT.  This  bill  retains  it  in  the  Federal  Government,  as  I 
understand  it. 

Senator  Xorkis.  1  do  not  understand  it  that  way.  Only  retains  it 
in  the  Federal  fiovemment  when  they  would  have  no  machinery  in 
the  State,  as  I  understand  it. 

Mr.  Vwsr.r.  Vo.  This  section  9,  which  we  are  discussing  now,  re- 
lates to  development,  tnmsmission,  etc.,  of  power  in  a  State,  It 
only  relates  to  a  development  and  use  in  the  limits  of  the  State. 
There  it  is  a  mutter  within  the  jurisdiction  of  the  State  commission. 
Section  3  relates  to  the  interstate  proposition  and  provides  for  Fed- 
eral control. 

Senator  Xorrih.  Then  if  this  bill  were  enacted  as  it  is,  according 
to  yonr  idea  of  it,  when  energv  was  conveyed  acrom  the  State  line 
to  a  difTerent  State  from  that  m  which  it  was  developed,  regardless 
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••f  wh«dier  that  State  had  a  commission  or  not,  the  Federal  Govern- 
ckpot  would  control  the  rates  as  to  service  and  charges? 

Mr.  Fin  NET.  Yes,  sir.  That  is  what  the  bill  provides,  as  I  under- 
<Aad  it.  That  is  the  intent,  at  least  I  think  that  is  the  way  it 
-r.ould  be. 

Senator  Xorris.  I  agree  with  you.  I  was  rather  dissatisfied  be- 
-'>o«  I  thought  you  had  tlie  other  idea. 

Senator  Clark.  My  notion,  Mr.  Finney,  of  the  bill  is  that  it  onlr 
p.-nivide:^  a  charge  for  the  portion  of  the  energy  which  is  carried 
\croBs  the  State  line.  In  other  words,  the  same  question  which  arose 
iere  jesCeixlay. 

Mr.  FixNET.  Yes,  sir.  I  understand  it  would  ffive  Federal  control 
*.«  that  part  of  the  power  which  is  not  used  in  the  State  where  it  is 
:«-;  eloped.    It  gives  control  to  the  part  that  really  is  interstate. 

Senator  WoBKH.  Well,  the  bill  is  not  at  all  definite  in  that  respect, 
I  am  afraid. 

Senator  Norris.  It  rather  seems  to  me  there  is  a  chance  fbr  mis- 
'.nderstanding. 

Mr.  Fin  NET.  Possibly  it  mi^ht  be  made  a  little  clearer. 

Senator  Works.  I  think  it  should  be. 

Mr.  FixxcT.  Section  10  simply  deals  with  the  entry  or  disposition 
•>f  the  lands  which  are  now  withdrawn,  or  which  may  be  withdrawn, 
for  sites.  I  think  I  mentioned  yesterday  that  there  are  many  places 
vhere  the  land  is  merely  desired  for  a  pressure  pipe  line  or  canal, 
•»r  where  only  two  or  three  acres  in  one  comer  would  be  flooded  by  a 
iimi  loir.  and  the  rest  might  as  well  be  disposed  of  for  homesteads 
or  other  uses  for  which  it  is  useful,  and  the  thought  here  was  to  give 
the  Secretary  discretion  to  dispose  of  those  lands,  subject  to  a  res- 
ort ation  in  tne  patent  of  the  right  of  the  United  States  or  its  ^antees 
tn  nccnpj  and  use  any^  part  of  the  land  for  power  generation,  de- 
vfloymiept^  and  transmission. 

Then  the  proyiso  deals  with  the  class  of  filings  which  were  made 
before  withdrmwal  and  which  are  now  suspended.  I  tried  to  show,  in 
the  memorandum  which  I  put  into  the  record  yesterday,  that  the  de- 
"  trunent  holds  it  is  required  now  to  withhold  those  lands,  under 
the  act  of  June  25, 1910.  Many  of  them  are  perfectly  willing  to  take 
the  patent  with  this  reservation  in  it,  and  that  would  permit  us  to 

CB  those  claims  to  patent,  subject  to  that  kind  of  a  reservation. 

Senator  Clark.  Mr.  Finney,  your  idea  is  that  you  could  do  that 
the  present  authority  given  by  act  of  .Congress — ^that  you  could 
limited  patent  without  specinc  authority  of  Congress? 

Mr.  VuiVYrr.  No,  sir;  I  do  not  think  we  have  any  right  to  do  that 

Senator  Clahk.  Then  is  it  your  idea  that  you  have  authority  to 
jrmiit  those  limited  patents,  as  the  law  now  exists? 

Mr.  FiKXET.  No,  sir.  I  think  we  have  not  the  authority  at  pres- 
et, therefore  we  tried  to  put  it  in  here. 

Senator  Clabm.  Oh,  I  must  have  misunderstood  you.  The  patents 
▼OB  are  speakinff  of  now  that  you  will  grant,  you  say  these  people 
are  willing  to  tue  with  the  reservation  ? 

Mr.  Fixirr.  Yes,  sir;  but  we  have  not  authority  to  issue  a  patent 
with  the  reservation  in  it  at  the  present  time. 

Senator  Claiul.  So  that  all  these  patents  are  held  up  at  this  time, 
are  ttierf 
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Mr.  FiKMET.  Th^  are  held  \ip ;  yeB,  sir. 

Senator  Clark.  Well,  is  there  not  a  provision  here  somewhere  thftt 
where  a  man  avails  himself  of  the  present  land  laws  and  has  made  a 
proper  compliance  with  the  law  prior  to  its  withdrawal,  that  'ther« 
shall  issue  patent? 

Mr.  Fin  NET.  No,  sir. 

Senator  Clark.  In  the  withdrawal  acts  have  we  not  specifically 
put  that  in? 

Mr.  Fin  NET.  No,  sir.  I  was  just  referring  to  the  act  of  June  25, 
1910,  in  which  these  various  withdrawals  were  made.  In  that  act 
Congress  specially  excepted  from  the  operation  of  the  law  home- 
steads and  desert-land  entries,  and  those  are  going  right  throu^^  to 
patents,  but  scrip  and  selections  and  timber  and  stone  applications 
are  the  ones  I  have  reference  to. 

Senator  Clark.  Those  are  the  ones  to  which  I  referred,  but  I  mis- 
understood your  former  statement 

Mr.  FiNNET.  No;  I  most  emphatically  say  that  we  have  no  author- 
ity to  put  a  reservation  or  condition  in  the  patent  which  is  not  au- 
thorized bv  law ;  and  we  have  been  suspendms  those  selections  and 
timber  and  stone  applications,  and  telling  applicants  that  a  bill  was 
pending,  and  if  they  desired  we  would  just  keep  their  entries  sus- 
pended until  we  find  out  whether  there  will  be  lepslation. 

Section  11  relates  to  the  examination  of  the  books  and  accounts  of 
lessees,  and  authorizes  the  Secretarv  to  require  them  to  submit  state- 
ments and  reports  with  respect  to  their  operations. 

Section  12  provides  for  the  forfeiture  of  leases,  and  it  is  guarded, 
I  think,  so  that  it  seems  to  be  unobjectionable : 

That  niiy  Hucb  lea  fie  luiiy  be  forfetttnl  unci  cauceled.  by  aii|»n>|)riiite  pnM*«*ml> 
Ingfi,  iu  a  court  of  com|>eteiit  jurlwlirtUm  whi*ii«^ver  the  1«'wh»o.  after  n^aMmablr 
notice.  111  writ  111)?,  a  a  preacrilied  In  tlie  Umiws  aim  II  fall  to  c^oiuply  witii  the  torm«« 
of  thiH  act  or  wttb  aiirb  coialitiohM  not  liicimalfitfiit  lipn*wlth  an  may  be  aiiecltl 
cally  n»citiHl  In  the  leaae. 

Senator  (Yark.  Might  I  make  a  Hiiggestion  in  regard  to  section  11  f 

Mr.  Finney.  I  will  l)e  very  glad  to  hear  it.  Senator. 

Senator  Clakk.  Would  it  not  sidestep  «ome  nuestioiis  that  might 
be  raised  if  that  section  .11  were  made  to  read  taat  the  Se<!retary  of 
the  Interior  is  hereby  authorized  to  insc*rt  as  a  nail  of  said  lease 
the  right  to  examine  f>ooks  and  ocoounts  of  lesse<*s? 

Mr.  FiNNRV.  I  think  that  would  l)c  a  very  gooil  amendment. 

Senator  Ci^nn.  It  occurs  to  me  it  might,  because  with  an  inter- 
state corporati<m  of  course  under  the  Trades  Commission  bill  I  sup- 
pose we  could  do  that  now,  but  under  this  particular  bill  it  seems 
to  me  that  it  should  l>e  made  a  part  of  the  lease  rather  than  a  part 
of  the  law. 

Mr.  FiNNKV.  I  think  that  is  a  very  grnxl  suggestion. 

Section  12,  that  I  was  s|HMiking  of,  you  know,  would  only  authorixi* 
forfeiture  in  event  the  law  was  violated  or  in  event  of  a  breach  of  the 
conditions  expresse<i  in  the  leasts 

Senator  Koiunsdn.  And  that  forfeitun*  must  l»e  by  ppHHMMlinp  in 

court 

Mr.  FiNNKV.  Must  lie  by  pro4*e(Hling  in  c<Hirt,  getting  away  from 
any  arbitary  revocation  by  an  executive  oflicer. 

Section  IH  simply  authori/c«4  the  making  of  rules  and  regulations 
under  the  act. 
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"14  is  the  section  inserted  to  disclaim  any  intention  to 
rterfere  with  the  laws  of  any  State  relating  to  the  control  of  water. 

>«ti<>n  15  is  a  repeal  section.  It  repeals  acts,  or  parts  of  acts,  in 
-  -ixtlict  herewith,  and  the  first  proviso  is  to  the  effect  tiiat  the  provi- 
--'  ns  of  the  act  of  Febniarjr  15,  1901 — ^that  is,  the  present  revocable 
'-rinit  law — shall  continue  in  force  as  to  the  lands  in  the  Yosemite, 

•^uoia,  and  General  Grant  National  Parks  in  the  State  of  Cal- 


».f«»i 


You  will  notice  that  this  bill  does  not  include  national  forests.  It 
'  a^  sui^gested  that  possibly  it  might  be  contended  that  we  were 
"^  pealing  the  act  of  1901,  which  is  specifically  applicable  to  these 
^*rks. 

Senator  Works.  There  are  other  parks,  are  there  not?  Why  do 
j'U  singrle  those  out? 

Mr.  FixNKY.  Those  were  named  in  the  act  of  February  15,  190 L, 
^^  the  parks  in  which  the  Secretary  might  grant  revocable  permits. 

Senator  Works.  That  was  done,  I  imderstand,  to  prevent  the 
trpeal  <»f  the  Hetch  Hetchy  bill. 

Mr.  FixNEY.  There  are  companies  out  there,  for  instance,  the 
M«»'int  Whitney  Co.,  which  have  made  very  valuable  developmentis. 

Senator  Clark.  You  made  a  statement  just  now  that  this  bill  does 
^j<  affect  lands  included  in  a  national  forest. 

Mr.    FiNXEY.  Line  13,  page  1,  it  says  "not  including  national 

Senator  Clark.  It  says  "  not  including  national  parks."  It  does 
oirlode  national  forests. 

Mr.  FiKKET.  I  meant  to  say  parks. 

Then  the  concluding  proviso  of  section  15  is  to  the  effect  that  this 
act  Amll  not  be  construed  as  revoking  or  affecting  any  permits  here- 
t<^fore  ciyen,  but  gives  the  permittee  an  option,  it  he  desires,  to  sur- 
nsder  nia  permit  and  take  out  a  lease  or  contract  or  whatever  you 
AnoBB  to  call  it,  under  this  act. 

Tbe  last  section,  section  16,  was  put  in  as  the  result  of  a  conference 
cietaeeu  the  committee  having  charge  of  the  Adamson  bill  relating 
to  navigable  waters  under  the  jurisdiction  of  the  Secretary  of  War 
tnil  thoee  dealing  with  this  bill.  It  was  designed,  together  with  a 
Zrira^rrapb  in  the  Adamson  bill,  to  define  the  respective  jurisdictions 
of  tbe  War  and  Interior  Departments. 

Senator  Nosris.  Does  that  mean  that  this  bill  shall  not  apply  to 
navigable  streams! 

Mr.  FiKNST.  Xo,  sir.    It  is  limited,  as  you  will  notice : 

T'^t  tbif(  act  fUiaU  not  apply  to  nnvigation  dams  or  Btructnree  ander  tba 
'*«n.  tr«*D  of  tlie  Secretary  of  War  or  the  Chief  of  fSngineers  or  to  lands 
'\  or  acquired  by  condemuatlon  by  the  United  States  or  withdrawn  by 
•3mt  nnder  tbe  act  approved  June  25.  1910,  where  such  lands  are  are 
acquired  by  condemnation,  or  withdrawn  by  the  President  for  the 
of  promoting  navigation. 


Aa  you  know,  there  is  a  good  deal  of  work  going  on  in  various 
rrers,  for  instance  in  the  Black  Warrior,  in  Alabama,  where  the 
'  -^Temment  builds  dams  for  the  purpose  of  improving  navigation. 
T\riBB  dams  have  created  an  opportunity  for  power  development, 
arid  in  cofiDection  with  them  certain  public  lands  have  been  reserved 
r'-r  the  use  of  the  War  Department.  We  have  had  one  or  two  appli- 
>rtin««  from  private  parties  to  develop  water  in  those  dams.    The 
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Secretary  of  War  has  held  that  that  might  interfere  with  hi»  um  of  tlK 
structure  and  that  we  have  no  power  to  grant  a  permit  to  develoii 
that  power.  The  promoters  of  the  Adamson  bill  thought  we  mig^li  c 
interfere  with  them,  and  by  ajB^eement  sections  were  put  into  the  t^wci 
bills  trying  to  define  the  Jurisdiction& 

I  take  it  if  there  is  a  navigable  stream  on  public  lands  and  therei 
is  an  opportunity  for  power  development,  ana  there  is  no  river  ar&ci 
harbor  improvement  connected  with  it,  the  Secretary  of  the  Interi 
would  have  power  to  deal  with  it.  Now,  if  the  War  Department  w 
contemplating  some  construction  of  river  and  harbor  improvement 
thev  would  have  jurisdiction  under  the  terms  of  the  Adamson  bilL 

Senator  Clark.  Of  course  you  do  not  have  to  consider  this  in  you  i 
department,  but  it  seems  to  me  that  we  might  avoid  conflict  by  segre- 
gating the  two  classes,  the  one  on  navigable  streams  and  the  on<f 
on  nonnavigable  streams,  even  though  the  Government  might  hav^ 
the  land. 

Mr.  FiNKET.  Some  of  the  War  Department  officials  contend  that 
the  navigable  waters  mean  every  stream  that  flows  into  a  navimblc** 
stream.  For  instance,  waters  at  the  Tennessee  Pass,  which  goes  down 
into  Colorado.    Of  course  we  could  not  concede  that  view. 

Senator  Nobbis.  That  is  an  unsettled  question. 

Mr.  FiNNET.  We  did  make  an  attempt  to  define  what  sliould  con- 
stitute naviffable  waters,  but  we  could  not  agree. 

Senator  Nobbis.  It  is  contended  by  these  people  that  navigable 
waters  are  any  waters  entering  into  a  navigable  stream.  If  their 
contention  is  held  to  be  good  it  would  include  practically  every  stream 
in  the  United  States. 

Mr.  FiNNET.  Practically  every  stream. 

Senator  Nobbm.  No  matter  how  small. 

Mr.  Finney.  Every  brook  that  ultimately  found  its  way  into  m 
navigable  stream  would  be  included  in  the  term  navigable  waters. 

Senator  Nobbis.  I  want  to  ask  you  on  that  point,  is  it  not  desirable 
that  there  should  be  a  definition  of  a  navigable  stream  that  should 
be  enacted  into  law  to  settle  that  very  conflict? 

Mr.  F'iNNRY.  I  am  not  at  all  an  expert  on  the  matter  of  naviga- 
bility. .\s  I  understand  it,  the  p(»licy  of  the  Government  is  fro- 
quentiv  to  make  streams  which  nature  has  made  nonnavigable  navi- 
gable in  fact. 

Senator  ('iiambkklain.  There  are  conflicting  (Uvisions  hv  the 
courts  of  the  States  on  the  Hubje<*t  as  to  what  constitutes  navigability. 

Mr.  Finney.  When  we  had  this  matter  under  (consideration  I 
looke<]  up  the  decisions,  and  there  seetus  to  me  a  wide  conflict. 

Senator  Nobris.  There  is  not  a  stream  in  the  United  States  but 
what  is  possible  to  make  navigable. 

Mr.  FiNNKY.  We  thought  it  would  be  desirable  t(»  define  it,  but 
we  were  unable  to  agree  upon  a  definition,  Senator. 

Senator  Norris.  That  does  not  do  away  with  the  duty  of  (^)ngress, 
it  seems  to  me.  Whether  you  agreed  or  not,  it  would  be  Wtter  to 
have  it  decided  in  some  wav  than  not  to  have  it  de<*ide<l. 

Senator  Chamberlain.  I  suppose  you  would  like  to  have  us  do 
what  you  ha\'e  l>een  unable  to  do. 

Mr.  Finney.  There  certainly  would  be  no  difficulty-  - 
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• 

itor  NosRis  (interposing).  I  wanted  to  get  back  to  that  qiies- 
lion  of  control.    I  think  it  is  one  of  the  importont  things  in  the  oilL 

senator  B(hiin80n.  Will  vou  pardon  one  interruption  there?  The 
;  jblie-utilities  act,  to  which  Mr.  Finney  referred  a  while  ago  while 
;ii«j  were  discussing  that,  I  believe,  was  passed  by  the  California 
Tjq:islatiire  and  approved  June  5, 1913,  ana  was  effective  August  10, 
1913.  It  is  quite  an  elaborate  act,  giving  authority  for  the  organ- 
nation  of  public-utility  districts  composed  either  of  incorporated 
ciunicxpftlities  alone  or  both  incorporated  and  unincorporated,  and 
s  res  powers  to  issue  bonds  and  levy  taxes  and  the  usual  powers  con- 
^TTcdan  such  districts. 

Senator  Clark.  Does  that  give  any  authority  for  irrigation  pur- 
poees.  do  you  know.  Senator! 

Senator  Bobiiqsok.  I  have  not  read  all  the  act.  Senator,  but  I 
think  not. 

SeamtoT  Clakk.  I  think  it  is  intended  to  cover  power  and  li^ht 

Hr.  FiXKET.  I  think  so.    They  already  have  irrigation  districts. 

Senator  Bobinsok.  I  can  tell  you  in  just  a  minute,  if  it  is  deemed 


NosRis.  While  you  are  looking  it  up,  Senator,  I  will  go 
«jo  with  my  questions. 

Between  section  9  and  section  13  it  seems  to  me  there  might  pos- 
-iblj  be  a  conflict,  and  it  does  seem  to  me  that  ^ou  are  wrong  in 
joar  construction  of  section  9  when  you  say  that  m  case  power  was 
nnsmitted  over  a  State  line  the  Secretary  of  the  Interior  would 
*%Tc  control  as  to  the  regulating  of  rates  and  service. 

Section  9  says  that  in  case  of  tne  devdopment,  generation,  or  trans- 
ciisicm  or  use  of  power  or  energy  under  a  lease  given  under  this  act 
x  a  State  which  has  not  provided  a  commission  or  other  authority 
.%^ng  power  to  regulate  rates  and  service  of  electrical  energy  and 
Vt^  issuance  of  stock  and  bonds  by  public-utility  corporations  en- 
need  in  power  development,  transmission,  and  distribution,  the  con- 
tn^  of  service  and  charges  for  such  service  to  consumers  and  stock 
and  bond  iasties  shall  be  vested  in  the  Secretary  of  the  Interior  or 
committed  to  sudi  body  as  may  be  authorized  by  Federal  statutes 
Qoci]  aocfa  time  as  the  Dtate  shall  provide  a  commission  or  other  au- 
choritT  for  such  regulation  and  control. 

S>  Toa  see  it  applies  not  only  to  the  development  and  generation, 
at  also  to  transmission,  and  likewise  ^^  for  use  of  power  or  energy. '^ 

I  take  it  it  would  apply  w^herever  the  power  or  ener^  was  used. 

rVnator    Sterling.  Do   not  the   words  "in   a   State*-    limit   it, 

'^lator? 
Senator  Norris.  I  am  coming  to  that. 

I  vr  offe  of  power  or  energy  under  a  lease  given  under  this  act  in  a  State — 

N'f»w«  there  is  transmission  that  may  be  in  a  different  State  from 
V  \jett  it  is  generated — 

lb  a  Ktate  which  has  not  provided  a  commission  or  other  authority  having 
to  res^ilate  rates,  etc.,  issuing  of  stock,  etc.,  the  control  of  service  and 
for  eerrlce  to  consumers  and  stock  and  bond  issues  shall  be  vested  in 
•etary  of  the  Interior  or  committed  to  such  body  as  may  be  authorised 
T  Fc^ecaJ  sutote  until— 

Here  is  the  modification — 

raxil  aoch  time  as  the  State  shall  provide  a  commission  or  other  authority 
f»r  9oA  regQlatlon  and  control. 


76  WATES-POWBB  BOX. 

Mr.  FiNMET.  You  can  see  the  whole  thought  of  this  section  deaL 
with  the  generation  and  use  in  a  State,  and  I  agree  with  you  it  could 
be  made  much  clearer. 

Senator  Norris.  It  refers  to  the  use  of  power  in  a  State. 

Mr.  FiNNET.  We  should  have  used  the  word  ^*and'^  instead  oi 
^  or,''  and  might  have  used  the  words  ^  wholly  within  the  limits  of  m 
State."    How  would  that  dot 

Senator  Norris.  I  should  think  so.  In  other  words,  that  ought 
to  be  roecific  so  as  to  know  what  we  are  going  to  do  in  regard  to  the 
control. 

Mr.  Fin  NET.  How  would  it  do  to  insert  the  word  "  and  "! 
.  Senator  Norris.  That  would  not  do,  because  that  comes  after  the 
word  ^^transmission."    The  transmission  of  the  power  may  be  in  a 
different  State  than  the  one  in  which  it  was  venerated. 

Mr.  FiNNET.  I  was  trying  to  get  them  altogether  with  the  word 
"  and  "—development,  generation,  transmission,  and  use  within  m 
State. 

Senator  Sterling.  Strike  out  the  word  ^  in  "  and  make  it  ^  within 
a  State." 

Mr.  Finney.  Or  ^*  wholly  within  a  State."  I  think  that  could  lie 
made  much  clearer,  and  it  should  be. 

Senator  Sterling.  Reading,  then,  section  9  in  connecticm  with 
section  3,  it  would  make  it  quite  dear. 

Senator  Norris.  It  seems  to  me,  reading  section  9  and  section  3, 
there  is  a  conflict  between  the  two. 

Mr.  Finney.  I  think  it  might  be  desirable  to  amend  that  section. 

Senator  Smoot.  Mr.  Finney,  turn  to  section  18  of  the  bill,  which 
reads: 

That  the  8ecretiiry  of  tho  Interior  In  hereby  authorised  to  iierforni  any  and 
all  acts  and  to  make  such  rules  and  reictilationa  as  may  be  neoeaanry  and  profier 
for  the  pur|)oae  of  carrying  the  provisions  of  this  act  Into  full  force  and  effect. 

Why  repeat  those  words  in  the  section!  You  find  them  in  all  the 
other  sections  where  any  power  is  vested  in  the  Secretary.  I  think 
it  is  in  nearly  the  exact  words,  and  perhaps  a  little  stronger  than  the 
words  in  section  IS. 

Mr.  FiNNEV.  I  do  not  really  think  it  is  necessary,  because  it  starts 
out  by  authorizing  him  to  make  general  regulations.  I  think  it  is 
a  repetition,  really. 

Senator  Smoot.  It  seems  to  me  it  is  a  repetition  that  there  is  no 
need  of  having  in  tho  bill. 

Mr.  FiNNEV.  That  is  a  section  that  is  nuite  often  found  in  acts, 
and  I  prt\siinu*  was  thrown  in  here  for  giMMi  measure. 

Senator  Clakk.  Does  that  not  allow  the  Secretary  to  do  exactly 
what  many  people  think  l)e  ought  to  be  able  to  do:  that  is^  to  deal 
with  each  individual  case?  He  may  have  his  general  rules  and  regu- 
lations applicable  to  nil,  and  then  would  not  this  siH^tion  allow  him 
to  make  certain  additional  rules  and  regulations  that  would  apply 
only  to  particular  cases? 

Mr.  FiNNET.  That  was  not  our  intention  in  putting  it  in  there, 
Senator.  I  see  no  particular  reason  why  it  should  not  Ik*  oinittc<l 
from  the  bill,  as  suggested  by  Senator  Smoot 

Senator  Smoot.  The  object,  of  course,  of  the  department^  is  to  have 
an  act  or  bill  passed  that  will  develop  the  water  powers  of  this 
country,  I  take  it 
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Mr.  FiKNBT.  That  is  the  primary  purpose. 

Senator  Smoot.  Mr.  Finnev,  I  take  it  for  granted  that  this  is  what 
.5  known  as  a  department  bill,  and  more  than  likely  was  drafted  in 
•^--»  def>artxnent  ? 

Mr.  FixxBT.  Substantially,  the  bill  was  drafted  in  the  department; 

.X  there  were  some  improvements  in  the  House. 

Senator  Smoot.  Well,  I  was  goins  to  ask  you,  is  there  any  one  in 
iirr  department  that  has  ever  tried  to  raise  the  money  to  develop 
«ater  power  in  this  country? 

Mr.  FrxNET.  We  have  some  men  in  the  department  who  have  been 
■  inected  with  power  corporations.  I  know  of  one  who  was  con- 
i^ted  with  J.  G.  m^te  &  Co. 

^nator  Smoot.  Did  he  take  an  interest  in  drawing  the  bill? 

Mr.  FixKET.  He  has  helped  generally;  yes. 

^^enator  Smoot.  I  have  read  the  testimony  in  the  House.  Is  there 
*:  j'»ne  who  testified  there  that  has  ever  undertaken  to  raise  money 
"-.  •levelop  water  power? 

Mr.  FiNXET.  I  really  can  not  answer  that  question.  Senator. 

Senator  Smoot.  Has  anyone  testified  that  has  ever  built  a  water- 
:-^«er  plant? 

Mr.  FixNET.  Undoubtedly  some  testified  who  helped  to  supervise 
'j.-^  boilding  of  plants. 

Senator  Chamberlain.  Was  there  anyone  to  keep  them  from  tes- 
iTTing  if  they  wanted  to? 

>enator  Smoot.  That  is  not  the  idea. 

Mr.  FiXKET.  I  did  not  so  understand  the  question.  I  imderstood 
'  ^r  question  was  confined  to  representatives  of  the  department. 
.  .-ere  was  full  opportunity  to  the  power  companies,  and  a  number  of 
*^^izi  did  appear  and  give  the  House  the  benefit  of  their  suggestions. 

Senator  Smoot.  What  I  wanted  to  set  at  is,  if  the  men  that  were 
r^pomdble  for  the  drafting  of  the  bill  had  ever  undertaken  to  build 
k  ^'iant  or  undertaken  to  raise  money  to  have  one  developed,  or 

.  It :  and  would  it  not  have  been  a  proper  thing  to  have  had  ideas 
fr>m  those  that  have  had  that  experience,  in  order  to  have  had  a 
-.  ''.ber  of  provisions  put  into  the  bill  to  make  a  workable  bill. 

Mr.  FixxET.  That  is  exactly  what  Secretary  Lane  did.  He  con- 
f***^  with  a  large  number  of  engineers  and  a  number  of  capitalists 
« *  r,  make  investments  in  water-power  enterprises  and  endeavored  to 
r^i  their  ideas.  It  is  true  that  all  of  their  suggestions  have  not  been 
^^rporated  in  this  bill.  It  is  perfectly  natural  for  the  people  who 
*•*  interested  in  the  development  of  water  power  to  want  all  they 
.:.  pet^  and,  on  the  other  hand,  I  think  it  is  perfectly  proper  for  the 
^-  rKarv  of  the  Interior  to  endeavor,  as  he  sees  it,  to  safeguard  the 
"\c  interests  by  not  conceding  what  he  deems  is  unreasonable  and 
:  f  m  their  interests. 

^nator  Smoot.  1  am  not  finding  fault  with  that.    All  I  wanted 

*    Icnow  was  to  what  extent  the  department  has  reached  out  for  that 

- '  ^rmation  90  as  to  make  the  bill  workable,  because  if  the  bill  is 

-ivn  in  such  a  shape  that  the  men  interested  in  the  development 

-.  »ter   power,  or  capital,  as  some  say,  will  not  undertake  to 

■  -lop  the  water  powers  under  it,  then  we  will  be  in  a  worse  position 

-n  we  are  to-day  as  far  as  the  development  of  the  power  is  con- 
ned. 
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Mr.  Finney.  I  think  you  are  right  about  that,  but  I  tliink  we  ha*'< 
drafted  a  bill  that  would  be  workable.  Of  course,  I  am  not  no 
engineer;  I  am  not  an  expert  and  do  not  pretend  to  testify  as  sucl&« 
but  I  do  know  there  has  been  consultation  with  very  many  engineers 
and  very  many  people  who  are  interested  in  water-power  dovelo|>- 
ment,  and  that  tnere  was  an  endeavor  to  obtain  their  views. 

Senator  Shoot.  That  is  what  I  wanted  to  draw  out,  because  w*hexi 
I  was  reading  the  testimony  ffiven  before  the  House  committee   it 
seemed  to  me  that  the  men  wno  testified  for  the  depailment  wer« 
all  men  that  had  not  had  any  experience  whatever,  not  only  in  the 
raising  of  money,  but  had  no  experience  which  would  enable  them 
to  find  out  how  difficult  it  was  or  nad  had  no  experience  in  the  man- 
agement  or  direction  of  a  plant,  and  I  felt  like  the  department  ought 
to  have  had  some  of  the  engineers  that  thev  had  been  consulting?  to 
explain  the  workable  part  of  the  bill,  if  it  were  possible,  because 
it  seems  to  me,  from  the  answers  that  were  given  Dv  the  men  who 
are  here  to  testify,  the  objections  to  the  bill  are  that  it  is  not  n 
workable  measure,  and  I  wondered  why  the  department  did  not 
have  some  of  the  men — engineers — men  who  had  built  plants,  that 
were  in  favor  of  the  bill,  to  testify.    That  is  what  I  wanted  to  brinpr 
out.  and  I  will  ask  you  if  there  is  any  reason  why  they  did  not 

Mr.  Finney.  None  whatever.  .V  nuniher  of  engineers  wlio  wim-o 
consulted  by  the  Secretary  were  also  before  the  conunittw  of  llu- 
House,  but  they  did  not  appear  there  as  representatives  of  the  tie- 
partment.  They  appeared  as  representing  the  Institute  of  Electrical 
Engineers,  and  I  presume  gave  tneir  absomte  imbiased  opinion,  with- 
out regard  to  the  opinion  of  our  department. 

Senator  Cii.\mberl.m.n.  Senator  Smoot  s  (piestion  stH*m.s  to  assume 
that  the  department  did  not  have  the  advice  of  any  of  those  practical 
men.  I  understood  you  to  say  that  practical  men  were  consulted  hv 
the  department. 

Mr.  r^'iNNKY.  Ye.s,  sir.  We  had  their  advice,  but  we  did  not  ad«»pt 
all  of  their  sugge^stions. 

Senator  Sm(K)T.  I  do  not  want  uiy  question  to  be  considere<l  a*^ 
assuming  that.     My  (piostion  was  to  find  out  whether  that  was  llif 
case,  and  that  was  brought  to  niv  mind  by  reading  the  testini(Hi\ 
and  names  of  the  witnesses,  and  who  they  were,  that  te'^tifie<l  for  thi* 
bill  before  the  committee  of  the  House. 

Senator  Stkhuno.  (iranting  now,  Mr.  Finnev,  that  in  ivjjanl  («» 
the  power  of  the  Federal  (ioxeriiment  where  tliere  i-n  t»iin^nii^Mon 
of  power  from  a  power  plant  in  one  State  to  another  Statr.  \\v\X  tln*!f 
will  be  no  <]uestion  if  there  is  a  slight  iunondfuent  tiuhlt*  tliut  u.t>^ 
spoken  of  a  while  ago,  1  w«»nM  like  to  ask  alxint  tlu*  |Mt»\:^*'on  ti 
section  3  which  gives  the  Se<*rt»t:irv  of  the  Interior  po\\ri-  of  rrirn 
lation  and  control  in  the  mattor  of  is^unnro  of  ^tork  Jind  lM>n«N  !h 
such  a  ca.se,  and  as  to  whether  or  not  then*  was  any  dillirulty  in  tlu» 
framing  of  that  clause? 

Mr.  Finney.  Your  question  relates  to  the  counuiny  that  ^i»nern(»-^ 
in  one  State  and  transmits  its  powor  to  another  ,state«  and  desires  to 
issue  some  bonds  I 

Senator  Stehuno.  Yea,  sir;  to  issue  stock  and  bonds.  Supposes  for 
example,  the  company  is  organized  for  the  purpose*  of  developing 
power  wholly  within  the  State,  and  it  finds  that  a  small  Part  of  that 
power  can  be  transmitted  to  sonje  «>ther  State;  is  it  the  iuea  that  the 
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F«<deral  Government  shall  have  the  whole  power  of  regulating  the 
«36aiance  of  stocks  and  bonds  of  that  company  in  such  a  case? 

Mr.  FiNXEY.  I  do  not  think  it  is.  I  do  not  know  that  that  is  very 
tI\4»roughlv  covered  in  this  bill.    It  is  rather  difficult  to  cover  a  matter 

•  »f  resulating  the  issue  of  stocks  and  bonds.    It  is  quite  easy  to  regu- 
i(e  uie  rate  on  that  power  which  is  transmitted  into  another  State. 

*  >f  course  the  stock  and  bond  proposition  presents  a  little  more  diffi- 
-ult  problem.  I  can  not  suggest  just  now  how  that  matter  can  be 
<5olved.  I  do  not  anticipate  any  great  difficulty,  however.  We  have 
-.o  difficulty  in  cooperating  with  the  States  in  other  matters.  Take 
':.c  matter  of  irrigation,  we  cooperate  in  the  State  of  Washington  and 
:'.e  State  of  Oregon,  and  we  have  had  no  difficulty  whatever  in  deal- 
nr  with  the  State  authorities,  and  I  should  think  that  this  matter  of 
rt'ick  and  bond  issue  might  be  worked  out. 

."Senator  Xobris.  Even  though  you  could  cooperate,  the  Senator 
^ises  a  question  that  will  go  to  the  validity  of  the  bonds,  even,  and 
:  e  cooperation  of  the  States  might  not  settle  it.  Of  course  there  must 
-'e  no  doubt  as  to  the  validity  of  those  bonds  or  they  will  not  sell  on 
ti-.e  market.  They  must  be  valid  beyond  a  doubt.  It  occurred  to  me 
:..at  was  a  great  jwwer  to  confer  upon  the  Federal  Government. 
^'ippose^,  for  example,  there  is  a  transmission  of  a  very  small  part  of 
tr.e  power  developed  to  another  State.  I  personally  have  no  objection 
t.  •  the  control  of  the  power  in  the  Federal  Government. 

Senator  Stebling.  No;  and  I  do  not  know  that  I  have. 

Senator  Xobris.  But  the  bonds  must  be  legal  or  it  will  not  work. 

Mr.  FixxEY.  We  get  to  the  veiy  root  of  the  matter.  Control  of 
••  *»  isssiie  of  the  stocks  and  bonds  will  be  very  material  to  the  con- 
-  :mer  ultimately. 

Senator  Norris.  Yes,  sir ;  indeed. 

Senator  Works.  You  would  probably  have  no  difficultv  in  adiust- 
ic  matters  in  the  State  of  Oregon,  because  they  have  more  water  up 
i"«»re  than  they  know  what  to  do  with. 

Senator  Chamberlain.  We  would  like  to  let  vou  have  some  of  it, 


>csiator  Smoot.  On  page  2,  line  9,  of  the  bill,  it  says  "  only  upon 

finding  by  the  chief  officer  of  the  department  under  whose  super- 
■i5ion  such  forest,  national  monument/'  etc.  Should  not  that  be 
■•^^ily  upon  a  finding  of  feet"? 

Mr.  Finney.  That  was  also  suggested  and  discussed  in  the  House, 
nd  the  <'pinion  thei-e  was  that  there  should  be  a  little  more  discre- 
: '  n.  in  that  an  officer  in  charge  of  one  of  these  reservations  should 
'  t  lie  limited  merely  to  a  finding  of  fact,  but  that  he  should  be 
i['"ved  to  refuse  to  sanction  it  upon  the  grounds  that  it  might  inter- 
*-r^  with  the  piUT)oses  of  the  reservation- 

Perhaps  I  do  not  quite  fret  your  question  thoroughly.  You  mean 
*'  \t  TOO  should  reouire  him  to  state  his  reasons? 

Senator  Smoot.  This  is  the  proviso.    I  will  read  it,  and  then  you 


»»'-»*-i»fr .#,  Tlmt  siK'b  leapes  sli?ill  bo  piven  within  or  tlironph  any  of  snid 
■  '  .'fsfti  fon^lH  or  other  resen'tttlons  only  ujwn  n  finding  by  the 'chief  officer 
*  -u*  fl<»feirtnMmt  under  wliose  snpervision  such  forest,  untlonal  nionninent.  or 
-^r^mtU^i  ftkWn  that  the  lease  will  not  injure,  destroy,  or  be  inconsistent  with 
^  \^T\*Mi»e  for  which  such  forest,  national  monument,  or  reservation  was 
-«.rM  or  acquired. 

I  chink  it  ought  to  be  '^  a  finding  of  fact." 
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Mr.  Fin  NET.  Personally  I  do  not  see  any  objection  to  limiting  it 
in  that  way. 

Senator  Kobinson.  That  is  already  taken  up. 

Senator  Smoot.  ^^A  finding  by  the  chief  officer,"  it  says. 

Senator  Clark.  Before  a  lease  may  issue  he  must  find  it  will  not 
injure  the  forest. 

Senator  Works.  I  do  not  think  that  is  very  important. 

Mr.  FiNNET.  In  other  words,  your  thought  is  that  he  should  not 
be  just  allowed  to  arbitrarily  say  he  will  not,  but  he  should  state  his 
reasons? 

Senator  Clark.  No;  it  is  just  the  other  way — that  he  shall  not 
grant  it. 

Senator  Smoot.  It  shall  not  be  granted  until  he  finds,  but  I  think 
it  ought  to  be  "  a  finding  of  fact.^' 

Senator  Kobinson.  That  is  perfectly  clear  here.  He  must  6n>t 
find  that  the  granting  of  the  lease  will  not  injure,  destroy,  or  be 
inconsistent,  etc. 

Senator  Norris.  Is  not  that  a  sufficient  finding  of  fact  ?  He  makes 
a  finding  of  fact  when  he  says  that,  does  he  not! 

Senator  Robinson.  Certainly ;  that  is  a  finding  of  fact. 

The  Chairman.  You  may  stand  aside,  Mr.  I<mney. 

I  had  intended  to  have  I)r.  Smith,  of  the  Geological  Survey,  but 
I  am  informed  that  there  are  two  gentlemen  present  from  the  coasts 
one  from  Seattle  and  one  from  Portland,  who  asked  to  be  heard 
briefly  in  order  that  they  may  get  away  to*day,  and  unless  the 
majority  of  the  committee  ask  otherwise  I  shall  ask  Dr.  Smith  to 
waive  temporarily  for  them. 

Dr.  (lEOROE  Ons  Smith.  Certainly. 

STATEMEHT  OF  KB.  JOHN  A.  BRITTOH,  VICE  PBE8IDENT  AND 
OENERAI  MANAGER  PACIFIC  GAS  A  ELECTBIC  CO.,  OF  CAU- 
FOBNIA. 

Mr.  Hritton.  In  order  to  (puilify  as  a  witness  Iwfore  the  Senate 
committee,  I  desire  to  say  that  I  have  for  over  40  years  l>een  enga^e<i 
in  the  public  utility  business,  both  gas  and  electric,*  and  have  occupie«l 
positions  with  respect  to  the  financing,  engineering,  and  operation 
of  the  companies  with  which  I  have  lM»en  councvted. 

I  read  with  a  great  deal  of  inteivst  a  statement  made  by  President 
Wilscm  n*garding  the  lo(*king  up  of  the  potential  powers  f>f  the  na 
tional  forests  and  public  lands,  and  I  think  he  solved  the  whole  <|ue.s- 
tion  when  he  said  ^'  We  withhold  by  regulation.^'  By  that  I  infer 
that  he  meant  that  the  development  of  the  potential  powei-s  of  tin- 
falling  wiiter  on  (ioverninenl  lands  was  U*ing  withheKl  l»y  reir"- 
lation,  l)oth  National  and  State. 

I  propose  to  discuss  this  bill,  with  the  pleasure  of  the  commitlw, 
with  respcH't  more  to  the  practical  side  of  its  operation  than  from  any 
other  side,  as  there  are  gentlemen  hen*  I  notice  who  are  more  com- 
petent than  I  to  discuss  them  from  the  legal  phaw's,  which  I  would  not 
care  to  take  un  in  my  dis<Mission.  I  shall  give  you  the  jiulgnient  of  a 
man  who  has  lH»en  engaged  in  this  lnisin<»«^s  over  since  the  iir«t  wntcr 
power  was  de\elo|>e<l  and  who  aide<l  and  assisted  in  its  first  develop- 
ment, down  to  the  pr(*s(*nt  time,  and  ^\ho  has  hud  oxpiTicnce  itlso  in 
the  matter  of  the  gi»neration  of  elertririty  by  steam. 


.*    I  i 
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before  I  enter  into  a  discussion  of  the  bill  and  the  particular 
j-es-  of  it,  I  think  it  proper  to  get  your  minds  into  a  frame  to 

n»ughly  appreciate  the  fimdamental  principles  which  I  will  touch 
•n  in  dii>cu&sing  the  bill,  and  touch  upon  the  question  of  the  de- 

[irzient  of  water  power  and  the  corelated  development  of  steam 

•  -  r*r  in  the  generation  of  electricity. 

The  fii-st  development  of  water  power  of  any  consequence  was  in 

"     .  and  then  only  in  a  small  way.    The  first  commercial  plant  that 

-  ever   developed  in  the  United  States  for  the  transmission  of 

•  tnoity,  at  a  voltage  which  was  created  at  the  power  house  and 
-  .  ;>^1  up  from  the  low  voltage  of  generation  to  the  high  voltage 

•  I  ♦'  line,  was  the  plant  built  at  Folsom,  in  Sacramento  County,  in 
•    •  Mate  of  California,  and  that  was  made  possible  by  the  fact  that 

•r  to  tfie  time  of  the  invention  of  electricity  a  dam  had  been  pro- 

>-l  acro^^s  the  American  Kiver  at  that  point  for  the  purpose  of 

:   .  ng  out   water  for  irrigating  lands  below  the  Folsom  prison; 

t  ••    1.110   and  canal   was  built  with  pri.'^on  labor,  making  a   very 

;•  in\<'-tinent  at  that  time,  the  State  sharing,  however,  in  the 

'   ritiJ  of  the  falling  water  by  taking  the  first  fall  of  the  water  from 

'  !iii   for  tlie  <reneration  of  power,  light,  and  other  purposes  at 

>tateV  pri>on. 

T..f  fall  at  Fokoni  was  5r>  feet;  the  water  used  in  that  fall,  1,250 

•'d  fett.  or  r)0,O(K)  miner's  inches,  as  thev  measure  miner's  inches 

.:  i  aliforina:  and  the  power  created  was  4,000  horsepower. 

To  irivf  vf  n  an  idea  of  the  development  that  has  been  made  since 

* ..?  time — and  that  was  in  the  year  1895,  a  brief  period  of  19  years 

.J  — to-day  the  developments  in  the  southern  part  of  the  State,  with 

:  .»^d  of  over  2,000  feet,  the  same  amount  of  water  would  generate 

T  -iderably  over  250,000  horsepower. 

The  development  and  the  transmission  of  electricity  came  along 
psdaally.  The  plants  built  in  the  northern  part  or  the  State — 
ii'l  I  can  only  speak  familiarly  with  those  located  north  of  Fresno, 
ts  I  hare  no  information  of  those  in  the  southern  part  of  the  State — 
vere  developed  along  the  eastern  part  of  the  Sierras  and  in  the 
r  frs  in  tbe  northern  part  of  the  State,  which  were  not  affected  by 
-■-*»nal  conditions.  The  first  plant  developed  was  on  the  Soutn 
V'iba  Kiver,  for  mining  purposes;  second,  there  was  an  irrigation 
:.•  nhich  was  taken  out  of  the  North  Yuba  River  and  used  for 
••  ir.ition  of  what  was  known  as  Browns  Valley,  near  Marysville, 
t  "  fall  of  that  ditch  being  utilized  to  generate  a  very  small  amount 
'  ^  rower,  and  taking  it  to  Slarysville.  It  was  constructed  for  an  irri- 
r  t  on  ditch,  and  is  still  used  in  conjunction  with  the  use  of  water 

•  "  irrigation  purposes.    Another  plant  that  is  still  used  for  irriga- 
'   n  purpose;^  is  the  plant  at  Colgate. 

Tji  to  that  time,  which  was  about  1899.  the  total  development  in 
*.  '•^tite  of  California  was  not  in  excess  of  10,000  horsepower  in  that 
"»n  of  the  State. 

Tlie  people  who  built  the  Colgate  plant  and  built  the  plant  on  the 

^  ':th  Yuba  River  subsequently  built  what  is  known  as  the  de  Sabla 

\i  on  Biitte  Creek  ana  the  other  plants  now  interconnected  in  the 

'ijpnse  system  of  the  Pacific  Gas  &  Electric  Co.  were  all  California 

'fi.  and  the  predecessors  in  interest  of  the  Pacific  Gas  &  Electric  Co. 

•  t  exists  to-day  were  all  California  men.  In  the  beginning  these 
'•-i«-r  plants  were  financed  in  California  because  we  had  faith  in 
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its  development  We  began  with  a  small  3,000-horse|X)wer  plant 
which  delivered  power  around  Nevada  City  for  lighting  and  a  litlK 
for  mining  purposes,  and  have  to-day  increased  that  developtuenl 
to  practically  200,000  horsepower,  ihat  development  was  iiiu<i< 
possible  by  giving  to  the  consumer — ^the  public  of  the  State  of  Culi 
fomia — rates  that  were  comparable  with  any  other  enerf^y  tli:i( 
could  l)e  produced  from  either  conl  in  the  earlier  Califonua  cliiy.^ 
which  coal  largely  came  from  foreign  ports,  and  subse(|uentlv  in 
our  oil  developments.  We  have  encouraged  not  only  the  use  of  out 
energy  for  lighting  purposes,  but  we  have  built  up  the  State  of  Cali- 
fornia to  its  present  industrial  importance  entirely  throuj^h  tlui 
development  of  the  hydroelectric  plants  and  by  the  cheapi*nuifr  <»' 
power  thereby. 

But  I  want  to  call  your  attention  right  here  to  this  one  fact*  titai 
going  along  hand  in* hand  with  the  development  of  hydroelei-trir 
power  were  higher  efficiencies  in  generators,  working  first  undor  ;i 
pressure  of  27  pounds  per  square  inch  at  the  nozzle  of  pipe  lint*  n;* 
to  a  present  pressure  of  practically  800  to  900  pounds  per  Miuan* 
inch,  the  scientific  men  began  to  develop  better  water  wheels  an  i 
pipe  lines  that  will  stand  that  pressure.  The  fii'st  generators  «renrr  - 
ated  practically  750  kilowatts,  or  about  900  horsepower.  To-<ljiy 
generators  are  directly  connected  with  water  wheels  and  have  a 
capacity  of  20,000  horsepower,  and  those  large  units  an<l  the  niiMiiAT 
of  the  voltage  from  11,000,  the  first  voltage  of  any  long-di^tamx^ 
transmission,  which  was  not  brought  about  >>ithout  many  misgivinirs 
by  engineers  of  that  day,  in  1805,  has  since  increased  to  150,000  volts, 
which  are  now  being  transmitted  in  the  southern  part  of  the  Sluif. 
Our  highest  voltage  in  our  transmissi<m  line  is  110,(KM). 

From  these  small  plants  grew  these  larjjer  ones,  nn<l  witli  tln^fii 
grew  the  development  of  the  State.  The  State  of  California  to-.l.i\ 
is  as  prosperous  as  it  is  l>y  reason  of  the  cheap  power  introiliht»i| 
by  the  hvdroelectric  companies.  The  rato^  in  California  for  liirlii. 
heat,  anct  power,  as  served  by  the  public  utilities,  are  lower  by  prar- 
ticallv  50  per  cent  than  in  any  State  in  tlM»  States  that  I  am  aware  «>f, 
and  I)y  far  anywhere  in  the  Eastern  States  excepting  perhaps  the 
larger*  development  of  Niagara. 

We  have  in  California  for  our  repilation,  as  Senator  Works  has 
well  said  to  yon,  in  my  judgment,  the  \erv  bi»st  pnblicser\ ire  com- 
mission that  ever  was  appointed  in  anv  State  of  the  Tnited  St:ites 
for  the  regulation  of  corporations.    Uut  from  the  time  of  the  in»ip- 
tion  of  the  generation  of  ele<tric  energv  by  means  of  steam  ih^xn  to 
the  time  of  the  organization  of  the  public  service  commission,  \\\u\mr 
the  constitution  of  the  State  of  California,  which  was  atlopteil  in 
1879  and  amended  in  ISSI,  article  11,  section  10  of  the  constitution 
providcnl  in  all  cities  of  the  State  of  California  for  the  re;:ulntioiMjf 
all  public  utilities  and  their  rates,  thev  ha\e  had  nothinjr  to  tlo  \\\tU 
referem'e  of  iTgnlation  of  their  bond  or  stock  is«*ue.     l^ut  ncjtutU 
standing  the  fact  that  regulation  ^^as  forced  upon  us  in  the  cities.  I 
can  state  to  you  that  the  companies  in  the  entin»  State,  fron»  the 
time  that  they  fiiNt  U'gan  the  introduction  of  electricity,  rechnvd 
their  prices  as  their  busim^ss  inn-eaMMl  and  as  the  returns  ;:i^en  to 
them  warranted,  without  n»«rulation  excepting  in  the  con^este*!  m-c- 
tion  such  as  in  San  Franci.^'o. 
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In  the  <»lder  days,  when  electricity  first  came  into  use,  about  the 
-.•r  I*<S4),  and  incandescent  lamps  became  a  commercial  possibility, 
■o«it  the  year  1884;  prior  to  that  thei^e  had  been  the  arc  lamp;  there 

-  ^Tv?  the  type  of  reciprocating  engines,  and  the  prime  mover  for 

•  «.-tric  service  was  steam  engines,  and  the  cost  of  the  service,  by 
-•■afson  of  those  prime  movers,  was  practically  a  consumption  of 

•  rtim  3U  to  35  pounds,  in  the  very  best  of  engines,  of  steam  per  horse- 

»«  er  developed.    To-day  the  modern  turbine,  built  by  all  the  manu- 

fr^turers,  has  built  that  efficiency  up  to  a  point  where  about  9  to 

{KMUids  of  steam  per  horsepower  hour  is  required  in  the  genera- 

1  •n.  The  lines  are  converging,  and  I  prophesy  to  you  gentlemen 
'.  -«laT  that  the  time  is  not  very  far  distant  when  the  cost  of  hydro- 

-  -ctric  generation  and  transmission  to  central  points  and  the  cost  of 

2  r.^ration  and  transmission  by  means  of  steam  power  will  meet  and 
■  rrfts,  and  that  by  reason  of  the  cheaper  fuels  in  a  great  many  States, 
iL«-y  will  rwluce  the  point  of  economical  generation  by  steam,  by 
ij^ATis  of  its  location  along  some  place  where  water  can  be  obtained 
tor  csondensation  purposes,  and  steam  will  become  a  cheaper  prime 
r^.o\f-r  for  the  generation  of  electricity  than  will  the  falling  waters 
n{  the  streiims. 

<  ff  course,  so  far  as  the  company  which  I  represent  is  concerned, 
'•  ccHirt  re^ilation.'  We  have  been  in  favor  in  California  of  regu- 
Miitn  long  l)ef ore  the  public  service  commission  was  created,  and 

•  ere  was  not  a  public-utility  man  in  the  State  that  did  not  welcome 
>  lb  open  hands  the  putting  into  effect  of  the  laws  at  present 
» listing:. 

<  )f  coarse  the  commission  in  that  State,  like  all  other  commissions, 
.r*»  anxiously  groping  and  looking  for  enlightenment  as  to  what  cor- 
'■^mtions  are  entitled  to  have  given  to  them  for  their  service  to  the 
'  .blic  There  has  been  two  A'ery  fundamental  decisions  rendered  by 
I  f  railroad  commission  of  the  State  of  California  involving  the 

.f^^ion  of  the  costs  of  hydroelectric  power  and  the  costs  of  steam 
'•'•aer  and  a  proper  return*  to  the  consumer.  One  case  was  that  of 
:..»  ••Town  of  Antioch  ?\  the  Pacific  Gas  &  Electric  Co."  and  the 

t'.^r  the  case  of  *'T!iomas  Monahan  (being  the  mayor  of  the  city 

•  f  .*>an  Jose)  against  the  Pacific  Gas  &  Electric  Co."    In  both  opin- 

n*  the  commission  found  that  the  corporation  was  entitled  to  receive 

•  p^r  cent  upon  the  reproduction  value  of  property  of  the  Pacific 
•-.IS  A  Electric  Co.,  devoted  to  the  service  of  the  public.  It 
'  rnd  that  the  average  rate  for  power  delivered  to  the  substations 

-  tlic  district  was  practically  7.8  mills.  Steam  power,  to  revert  to 
•/  It  again  for  a  moment,  has  been  cenerated  and  delivered  prac- 
'  -illr  under  the  same  conditions  for  less  monej  where  the  efficiency 

*  t\iese  jrreat  turbines  has  been  utilized  on  a  high  load  factor. 
I  wnnt  to  deploy  for  a  moment  from  a  discussion  of  the  bill  to 
'fate  ijrhnt  has  happened  in  one  of  our  districts  in  California, 

-  •U'^^rriptive  of  the  gi-eat  injustice  that  may  be  done  by  such  regu- 
tjon«  ns  are  here  proposed  within  this  bill.     The  Pacific  Gas  & 

•  >-<"trii*  Co..  in  1012,  undertook  the  proposition  of  liuilding  a  dam 
r  !!» •  South  Vnbn  Kiver  and  by  the  waters  impoimded  there,  through 

^!m-t«.   pipe   lines,   and   power   houses,   to   develop   practically 

_  wMnyn  horsepower.     The  company  owned,  in  fee  simple,  tiie  lands 

TiMinding  I^ake  .SpauMing  and  the  lands  and  the  waters  of  the 
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old  Lake  Spaiilding.  It  owned  m  fee  simple  all  the  land  invoIv«f«j 
in  the  aqueduct  excepting  a  portion  of  a  quarter  section  of  fore^^ 
reserve  land.  It  owned  in  fee  simple  every  other  part  of  tlin< 
power  development  down  to  its  ultimate  use,  including  the  trails 
mission  lines  except  a  small  portion  from  the  power  houses  to  tii« 
centers  of  distribution. 

At  the  upper  end  of  the  lake  to  be  created  by  this  big  dam  anc] 
the  enlargement  of  the  present  lake  then  in  e?tistence,  were  pradi^ 
cally  28  acres  of  land  cornering  on  the  forest  reserve,  off  tf>  tlici 
northern  end  of  the  lake,  28  acres,  more  or  less,  of  land — I  think  not  t « j 
exceed  30 — which  would  be  submerged  at  certain  contours  folhiwin^ 
the  height  of  the  dam  as  raised.    The  Agricultural  Department  de- 
manded that  the  Pacific  (las  &  Electric  Co.  take  out  a  permit  to  covc^r 
*  all  of  its  entire  properties,  including  the  right  to  regulate  not  only 
the  power  houses  dit*ectly  contingent  to  the  Lake  Spauldin^  develoi>- 
ment,  but  also  every  one  of  their  ])ower  houses,  there  bemg  10  of 
them  in  the  large  system  of  this  company,  and  to  abide  by  all  the 
rules  and  regulations  prescribed  by  the  Department  of  Agriculture 
because,  forsooth,  in  rill  of  this  large  development,  involving  over 
$60,000,000  of  invested  capital,  and  this  new  development,  entailinisr 
an  expenditure  of  finally  over  $10,000,000,  there  were  28  acres  of  laiul 
that  would  be  ultimately  submerged,  and  the  water  us4h1  out  of  this 
great  reservoir  for  the  purpose  of  not  only  the  generation  of  power 
under  the  control  and  regulation  of  a  State  commission  fixing  rnte^» 
and  charges,  but  the  water  being  used  also  for  the  irrigation  at  the 
present  time  of  over  20,0(K)  acres  of  fertile  land  of  the  State,  and  tlu- 
possible  use  of  that  water,  after  it  had  been  used  for  power  to  irri- 
gate over  50,000  additional  acres.    We  protested  ana  were  unfor- 
tunately forced  to  bring  suit  against  the  Secretary  of  Agriculture  to 
determine  whether  he  had  constitutionally  any  right  to  demand  of 
us  the  permit  that  he  required  we  should  take  out. 

Senator  Clark.  What  was  the  result  of  that  suit? 

Mr.  BnirroN.  It  is  still  pending  in  the  courts. 

Senator  S.M(K)T.  In  what  court! 

Mr.  HiiiTTON.  In  the  circuit  court  for  the  ninth  circuit,  in  Cali- 
fornia. 

Senator  Ciiamhrrlain.  The  Federal  court! 

Mr.  Britton.  The  Federal  court. 

(Whereupon  at  ll.or>  o^clock  a.  m.  the  committee  took  a  recess  until 
2  oVlock  p.  m.) 

AFTEB  RECESS. 

The  committee  reconvened  pursuant  to  the  taking  of  recess. 

STATEMENT  OF  MB.  JOHN  A.  B&ITTOR— Continued 

The  Chairman.  We  will  be  glad  to  have  you  resume,  Mr.  Britton* 
Mr.  Britton.  I  was  discussing,  as  I  recall  it,  just  before  adjourn- 
ment, the  question  of  the  occupancy  of  the  forest  reserve  lands  by 
the  Pacific  (ias  &  Electric  (^o.,  and  was  about  to  8i)eak  of  another 
feature  as  showing  the  great  injustice  to  derelopmentfl  of  that  char- 
acter by  the  rules  and  regulations  now  enforced. 
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Wi»  had  made,  as  early  as  1905,  preliminary  surveys  from  the  outlet 

•f  the  reservoir  to  the  site  of  the  power  plant,  to  secure  the  largest 

:.i"i  possible  and  the  greatest  utilization  of  the  water.     In  making 

'  it  survey  it  passed  over  a  certain  section  of  land  which  was  not,  at 

:.  -t  time,  involved  in  the  forest  reserve,  but  which  subsequently  and 

»  fore  the  construction  was  begun  and  before  the  operation  of  that 

:  int  was  placed  in  the  forest  reserve,  but  the  only  part  that  affected 

'•-r  construction  was  a  matter  of  1,320  feet  crossing  a  quarter  section 

•'  cIm*  f<>n*st-resei-\'e  lands.    The  construction  of  the  canal  or  aqueduct 

rr\iiif[  the  water,  to  an  extent  ultimately  of  400  second-feet,  passed, 

•  I  tolil  you  this  morning,  over  land  owned  by  the  company,  and 

•  ■•  aqutHliict  over  the  l,3ii0  feet  of  forest-reserve  lands  would  have 
-?•  in  constniction,  scmewhere  between  $12,000  and  $15,000. 

1  personally  made  application  to  the  Secretary  of  Agriculture 

•  s,-«.Mire  a  temporary  permit  without  tying  ourselves  to  all  the  other 
'^iTulatiiHis  of  the  department  to  pass  over  and  occupy  this  1,320 

•  I  of  forest  reserve  lands  pending  the  determination  of  the  suit 
-i*Kirfat  in  the  Federal  court  against  us  to  determine  the  constitu- 

t.aI  rights  of  the  Secretary  to  enforce  the  rules  and  regulations. 

7Lat  was  declined,  and  rather  than  submit  to  those  rules  and  regu- 

t'ons  the  company  was  compelled,  at  an  expense  approximately  of 

'^-  '.'."X),  to  build  a  siphon  on  its  own  land  to  get  around  this  1,320 

•  -t  of  land. 

I  think  that  illustrates,  possibly  better  than  any  other  illustration 

•  it  may  be  given  to  you,  what  injuries  were  suffered  by  the  com- 
■    '  if-s  seeking  the  development  of  water  powers  in  the  State  of 

fomia.  and  for  this  extra  expense  the  public  must  pay. 

Ihe  California  Gas  &  Electric  Corporation,  which  was  the  imme- 

!  .t#*  predecessor  in  interest  of  the  Pacific  (las  &  Electric  Co.,  was 

-jinizf'd  in  1903.    Prior  to  that  time  there  had  been  two  or  three 

'  -T  power  companies  working  independently,  organized  independ- 

•  *i  V  but  organized  largely  by  the  same  class  of  men  tliat  constituted 
:  -  «-nntrol  of  the  California  Gas  &  Electric  Corporation  which  ab- 
-  'fied  what  was  known  as  the  Bay  Counties  Power  Co.  and  Valley 

.'mties  Power  Co.,  and  purchased  direct  from  the  owners  a  series  of 
:  'tribiitinff  systems  to  counties  that  these  companies  had  hot  there- 

•  •'••re  supplied  with  hydroelectric  power  and  which  were  all  operated 
'  meains  of  more  or  less  obsolete  steam  plants.  And  the  pui-chase  of 
'  trie  energy  from  the  hydroelectric  plants  permitted  the  whole 

-them  part  of  the  State  to  be  served  with  energy  at  a  very  much 

♦-r  cost  than  would  have  been  possible  with  those  separate  dis- 

Jting  companies. 

\t  no  time  during  the  progress  of  the  life  of  these  subordinate 

'orations  and  the  Pacific  Gas  &  Electric  Co.  was  any  attempt 

,-    to  enter  into  competition  with  existing  companies;  and  the 

:*i.f>ertv  of  the  companies  absorbed  and  now  owned  by  the  Pacific 

.•  4  Electric  Co.  were  purchased  at  the  fair  value  as  made  for  them 

.  ihe  different  owners  of  the  properties. 

I  niprely  instance  that  to  show  that  notwithstanding  the  company 
\>\  at  that  time  a  monopoly  practically  of  the  water  power  of  the 

•  rth  csentral  part  of  the  State,  because  it  had  been  energetic  in  de- 
■ '  *]finf  them,  it  did  not  seek  by  that  monopoly  which  it  had  to 

»T»-rr -ise  it  nnjustly  or  in  any  way  illegally. 


86  WAXSB-POWBB  BILL, 

The  Pacific  Gas  &  Electric  Co.  was  incorporated  in  October,  1005^ 
and  purchased  the  San  Francisco  Gas  &  Electric  Corpora tion,  wliieh 
then,  up  to  that  time,  had  been  a  separate  company  and  which  wa^ 
controlled  by  San  Francisco  men. 

Immediately  after  its  purchase  the  casualty  of  190C,  on  the  18th 
day  of  April,  occurred.  Had  it  not  been  for  the  ownership  by 
the  Pacific  Gas  &  Electric  Co.  of  that  San  Francisco  (ms  & 
Electric  Co.  at  the  time  of  the  earthquake  and  fire,  the  San  Fran- 
cisco Gas  &  Electric  Co.  would  have  been  unable  to  continue  its 
existence,  because  the  destruction  of  property  and  the  destniction 
of  business  was  so  ^reat  it  would  absolutely  have  gone  into  the  hands; 
of  a  receiver.  As  it  was,  being  in  charge  nnd  under  the  control  ami 
ownei'ship  of  the  Pacific  Gas  &  Electric  Co.,  it  was  enabled  to  re- 
habilitate itself  and  get  into  service  again  for  suppljring  electric 
energy  and  also  gas  to  the  people  of  San  Francisco  withm  an  in- 
credibly short  time. 

Senator  Works.  What  cities  do  you  supply  other  than  San  Fran- 
Cisco? 

Mr.  Bkitton.  We  supply  every  city  with  h^ydroelectric  energy 
lying  practically  north  of  San  Jose  and  includfnc  San  Jose  up  as 
far  as  Chico  on  tlie  noith  and  the  Sierra  Nevada  Mountains  on  tlie 
east. 

Senator  Norris.  How  far  north  is  that? 

Mr.  BRrrroN.  Chico  is  about  140  miles  north  of  San  Francisca 

Senator  Norris.  How  manv  cities  and  towns  are  included  in  there  f 

Mr.  Britton.  In  our  Pacific  Gas  &  Electric  Co.? 

Senator  Norris.  Yes. 

Mr.  Britton.  Approximately  150  cities,  towns,  villages,  and  settle^- 
ments  of  different  cliaracter. 

Senator  Works.  Does  that  include  the  capital  of  the  State — Sacra- 
mento? 

Mr.  Britton.  Yes:  it  includes  Sacramento. 

Senator  Norris.  Wliat  proportion  of  the  eloctricity  within  the 
State  is  developed  l)y  water  power  and  what  proportion  by  steam? 

Mr.  Britixin.  Approximately  50  per  cent. 

Senator* Norris.  Abont  half  and  naif  f 

Mr.  Britton.  About  half  and  half;  yes«  sir.  San  Francisco*  in 
that  c<mnection«  I  nii«rht  say,  is  almost  entirely  dependent  upon  sti*ain 
for  energy. 

Senator  Norris.  At  tlie  present  time  can  you  tell  us  the  relative 
cost  of  the  two,  the  steam  and  the  water,  in  the  whole  business— 4»r 
whole  ccmcern? 

Mr,  Britton.  I  can  ap|)roximate  the  (ij^ures.  Senator.  The  rail- 
road comiiiissi(m  of  the  State  of  (^ilifornia — I  think  I  mentione<l 
that  this  morninfc — in  a  case  U'fore  it  of  the  Town  of  AnticK*h  r. 
Pacific  (las  &  Elect rie  Co.,  whieh  was  brought  by  that  town  aftor  it 
had  turned  over  its  power  to  repilate  nit4*s,  as  providetl  for  nt  that 
time  by  law,  to  the  State  conuniKsion,  made  a  very  exhaustive  intjiiiry 
into  the  matter  of  the  cost  of  hvilnw'Iectric  ent'ipy  and  steam  energy 
Gombinetl,  be(*ause  our  steam  plants  are  interlcK^ked  with  our  hvdiu- 
elei*trie  niants,  and  fouml  that  the  average  cost  per  kilowatt  lioiir, 
delivereu  to  the  substati<»n  of  the  eonipanv  (of  whirb  there  ai*e  about 
200  in  number),  was  7.81  milU,  or  less  than  three-fourths  of  a  (*ent 
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'«fr  kilowatt  hour.  And  while  they  did  not  make  any  exhaustive 
.r.-T'iirr  into  the  question  of  the  cost  of  steam  power,  we  know  that 
-T-iia  power  to-day  can  be  produced  for  approximately  that  sum. 
A-  a  matter  of  fact,  the  cost  of  steam  power  in  San  Francisco,  ^ener- 
tM  and  delivered  approximately  in  the  same  position  (that  is  de- 

»re»l  to  a  substation  for  distribution)  would  cost  something  less 
t  .in  S  mills. 

Senator  Xorris.  What  I  wanted  to  know  was,  in  your  business,  in 
•'  t?  development  of  power,  both  from  steam  and  from  water,  taking 
:".e  entire  business,  which  you  say  is  about  half  steam  and  half 
^  ;ter  power,  if  you  had  the  figures  of  what  it  actually  costs  you  to 
Jt-i;\er  at  tlie  substation  from  steam  and  what  it  costs  you  from 
'  -ter  power! 

Mr.  Bbittox.  I  have  mentioned  those  figures,  sir.    From  steam 
• .  \ef7  it  would  be  approximately  8  mills  at  the  present  time  on  the 
1  :>is  of  the  load  factoi*s  obtaining  in  San  Francisco. 

Senator  Xorris.  Excuse  me,  but,  as  I  understand  your  figures,  the 
*':.«]  ng  by  the  railroad  commission  included  both  steam  and  water? 

Mr.   RuiTTON.  Yes. 

Strnator  Xorris.  And  included  the  entire  system? 

>Ir.  Dritton.  Inchided  the  entire  system;  yes. 

>enator  Xorris.  Xow,  what  I  want  to  know,  if  you  can  give  it  to 
.^  !sw  Caking  the  entire  system  just  as  they  did,  what  is  the  differ- 
* '  'V  in  cost  between  steam  and  water  power  as  you  actually  pro- 
!  ce  it? 

Sfnator  Works.  You  mean  cost  of  production,  do  you? 

*^nntor  Xorris.  Yes. 

Mr.  BRrxTox.  Do  you  intend  to  include  in  that  interest  on  invcst- 
'  -r.t,  depceciation,  or  any  of  those  things?     Do  you  intend  to  in- 
.  .*ie  ultimate  cost  or  simply  operating  cost? 

'^n-itor  Xorris.  It  does  not  make  an^  difference.  I  want  you 
?■.  irichule  everything  the  railroad  commission  included.     In  other 

•  nls,  I  wanted  to  see  if  there  was  a  difference,  because  I  Avas  very 

•  ■  A  impressed  this  morning  with  your  statement  that  steam  was 
.■    '  ;r  tn  l>e,  ultimately,  cheaper  than  water  power,  and  I  wanted  to 

•i^  the  actual  facts  which  obtain  in  each  case,  for  developing 

•  -trie  energy  by  hydroelectric  power  and  for  developing  energy 
.  water  power,  to  see  what  your  experience  had  been  in  that  respect, 
'■'J  to  include  everything  the  State  commission  included  in  the  cost 

>■  •  ilelivering  the  power.  And  that,  I  understand,  includes  interest. 
I  naint  Tou  to  include  everything  that  it  included,  and  I  take  it  they 
V  •» .!  J  include  everything  that  was  proper.  I  wanted  to  see  what  the 
•i* Terence  in  cost  was  between  the  two  for  delivery  at  the  substation. 
Mr.  BBiTfox.  It  would  be  a  matter  of  conjecture.  Senator.  When 
»  '  rm««  arose  we  would  have  to  project  every  condition  of  service 
•  tl»e  hydn  electric  system  and  try  to  find,  first,  if  it  was  being  sup- 

•  mI  from  a  steam  plant,  properly  located,  to  determine  that  cost. 
Senator  Xorris.  I  only  asked  the  question  because  I  thought  you 

•  j^liC  know,  but  I  do  not  care  to  take  up  any  time  with  it.       • 
Mr.  BRrrrox,  I  could  n<t  answer  direct. 

.deflator  Workh.  At  what  price  do  you  deliver  your  supply  in  San 
Knnciico  now,  per  kilowatt  hour? 

Mr-  Brittox.  At  varying  rates.  Our  rates  at  the  present  time 
» irr  from  7  cents  down  to  as  low  as  three- fourths  of  1  cent. 
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Senator  Works.  Does  that  depend  upon  the  quantity  of  supply  i 

Mr.  Brittox.  Yes,  sir;  and  the  character  of  the  load.  It  de^)en4^-^ 
upon  whether  the  man  uses  the  power  continuously,  gives  us  a  very 
high  load  factor;  that  is,  continues  to  use  tlie  niaxiuuiui  denmiui 
during  the  greatest  number  of  hours  of  the  day,  or  only  ust\s  it  n^  the 
ordinary  householder  for  an  average  of  an  hour  and  a  half  a  day. 

Senator  Works.  What  service  is  the  highest  maximum  J 

Mr.  Hritton.  The  ordinary  liphfing  of  the  buildings,  inchidiiifr 
the  ordinary  uses  and  ordinary  appliances. 

Senator  Works.  And  that  is  7  cents '< 

Mr.  Britton.  That  is  7  cents  per  kilowatt  hour,  with  a  sliding  scale 
running  down  as  low  as  4  cents  per  kilowatt  hour  and  dei>ending 
upon  the  quantity  used.  x 

Mr.  Finney,  in  his  testimony  yesterday  before  the  conmiittee,  calle<l 
attention  to  the  fact  that  there  was  a  certain  c<mtrol  by  what  is  onh- 
narily  called  a  power  trust  in  existence  in  the  United  States,  and  in 
the  hearings  before  the  House  committee  considerable  stress  was  lni«l 
upon  that  tact.  And  he  quoted,  in  his  stateuient  to  you  this  morniii;^ 
respecting  the  interlocking  directorates,  as  probably  having  some 
influence  upon  the  minds  of  Congress  as  to  the  necessity  for  the  de- 
tection by  Congress,  or  by  other  means,  of  the  men  who  really  control 
the  power  trust  (and  in  that  particular  case,  cited  the  Pacific  (Jas  »Jt 
Electric  Co.),  as  I  remember — a  statement  made  on  page  (VJO  of  the 
proceedings  before  the  House  committee,  where  it  is  staU*d,  quoting 
from  a  circular  sent  out  by  the  company: 

Onr  oiwrntlonn  extoncl  Into  Jtt)  count io8  of  o(Mitral  rnUfoniln,  ciintnlrilnj; 
niKHit  (Ml  per  (HMit  of  Die  po|  mint  Ion  of  ilie  eiHIre  State.  0\(*r  *Jin)  tinnnoiiil- 
UvH  are  serv^Mt  In  tliln  territory.  InrlntUnj;  s  nf  tlie  11  laruent  ritii'S  In  tin* 
Btnte.  fnrnlHliInjr  elwtrlclt}'  to  sonie  201*  townn  with  a  tonl  iHipulntlon  of  ni>- 
pri»xlnmtely  Oso.tHH),  anioiiK  wlileh  are  San  Frnm-lseo,  Oak  hunt.  Samunont**, 
Iterkeley,  Stofkhm.  anil  othors;  mImi  tht*  entire  strefl  railway  nyHteni  tif  Sa«Ta 
men  to. 

It  Ih  hnnl  to  dlnpnte  tlie  fact  that  thin  eor|M»rntlon  hnp  larjrely  in»MioiM»Hz«'»l 
the  utility  and  water  p»\\er  Kitnntinn  iti  tl:e  tmllnry  It  w^'xen;  [n,t  If  tlnTf  in 
nny  donbt  of  mono|M»li'/ailon  by  thin  (*t>r)K)ratlon  It  H  reniovtNl  liy  \\n  own  pnl^ 
llHJied  Rtnteniont.  an  follown: 

•*  Hy  thi»  riMitrol,  on  the  one  hand,  of  the  hest  nnd  niont  w-onondeal  water- 
powers  and,  on  the  other  liand,  of  the  niarketw  for  |H»wer  thron^h  the  owner- 
shllt  of  the  dlhtrlhntliif;  eonipnnlPM  In  the  prlnrlpal  ellleM  nnd  h»n)r-terni  n»n- 
trnetii  with  nfMM'M  of  power,  the  hUHlne>«H  of  the  company  \»  heyond  n*uch  of 
ierlonn  coni|N>tliton.** 

There  can  he  no  ^alnHaylnK  the  Ktnteinent  that  thin  i*<ir|H>nitlon  ly  "bejond 
the  n»nch  of  merlons  (Mini|i«*tlilnn,'*  when  w«*  learn  that  ll  <N»ntr<»lH  l*v|  ;{27  dcxel- 
o|M>il  litii-sr|N>wer  and  l(N>.n(i0  nndr\i*!<>|-«'d  Iini st>)Hi\MT  n!l  wiiti*r  |NiWfr.  Mow 
inec<»f<sfnlly  |t  ha»  <M»ntii»lhHl  **  on  the  other  liand.  the  marketH  for  |»ower,**  \n 
indh^liHl  111  the  claim  that  In  1IUJ,  .TJt.ui>2  (satHMtnerK  of  piH.  eN^'trldty.  Irrl- 
fCtithai.  and  witter  ui*re  on  ItM  IxHikH,  uiid  Uh  Htn^et  rnllwayrt  cnrrUsl  11,'J'.>(V«^S 
imMUMiicers. 

The  statement  as  made  is  nn  absolutely  correct  one,  but  I  want  to 
dispute  the  fact  that  by  reason  of  that  systeni  tiie  company  which  I 
represent  has  in  any  way  a  monopoly  unregulate<l  by  the  State  of 
California.  The  commi*^'-ion  of  the  State  of  California  rt»gulates 
matters  of  this  kind  in  its  entirety. 

Mr.  Kshelnuin,  who  is  the  pn»sident  of  the  railroad  commis«?ion 
of  the  State  of  California,  in  reply  to  a  messaue  sent  to  him  hy 
Congressman  Kent,  effectually  disputes  the  fact  that  ownership  nihl 
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'  rtnJ  of  such  a  large  extent  of  territory  as  this  was  any  factor  in 
-^•nnection  with  the  matter  of  a  direct  monopoly  as  is  regarded  thr 
F'jcific  Gas  &  Electric  Co 
Mr.  K.'^helman  said,  in  reply  to  a  telegram  sent  him  on  May  8, 1914, 
rA  in  reply  to  one  of  May  11 : 

•     •     ♦     The  couiniJssIon  certainly  will  not  recognize  face  value  of  stock 

••  i^NenQ^iYl  as  a  basis  of  rate  making.    We  liave  not  at  hand  the  dat;i  showing 

visil  coect  of  these   lands  to   the  present  time.     The  commission  does  not 

:*:.<rlxe  the  capitalization  of  water  rights,  nor  has  it  authorized  the  issue 

•'  <c»ck  or  lx)nds  on  public  utility  properties  over  and  above  reasonable  cost. 

The  Pacific  (ias  &  Electric  Co.  entered  this  field  as  a  pioneer,  and 
.t  :ias  developed  the  field  to  the  fullest  extent,  given  the  people  light, 

eat,  and  power;  developed  thousands  and  thousands  of  acres  of  land 
'■:at  had  been  arid  before,  by  the  possibility  of  getting  cheap  power 
f'»r  irrigation  purposes;  encouraged  manufacturers  in  the  State,  and 

r"'i?Iit  industries  to  the  State  that  never  would  have  come  without 
i:.v  possibility  of  getting  cheap  power;  developed  the  manufacture 
•f  cement  by  giving  a  rate  for  power  that  made  it  possible  to  sell 
vment  in  markets  in  competition  with  cement  from  foreign  and 

i-tem  markets,  and  rather  than  be  classed  as  a  monopoly  by  reason 
*A  that  fact  I  submit  it  should  be  classed  more  as  a  philanthropist 
for  what  it  did  for  the  benefit  of  the  State  of  California. 

Senator  Wobks.  In  what  way  do  you  aid  irrigation? 

Mr.  BRrrxoN.  By  pumping. 

S<?nator  Wobks.  xou  are  not  engaged  in  supplying  water  for 
-rrigation  ? 

Xfr.   Britton.  We  are,    in    Placer    County,    supplying    possibly 

1  .  ^PJ  acres  of  land  with  water  by  the  gravity  system  from  the 

5-*me  reservoirs  that  store  water  for  power  purposes;  and  with  the 

.•  rii|»]etion  of  the  enterprise  I  spoke  of  this  morning,  at  Lake  Spald- 

'ir.  there  will  be  sufficient  water  to  irrigate  50,000  acres  more  of 

.>enator  Works.  Do  you  think  it  is  a  wise  thing  for  the  Govem- 
fL.ent  to  grant  these  reservoir  and  dam  sites  exclusively  for  power 


Mr.  BRrrroN.  I  can  not  conceive,  Senator,  where  it  would  be  neces- 

•  _nr  to  limit  the  grant  of  power  in  order  to  cause  the  conservation  of 

•  -tVr:  ♦•>i>eeially  in  our  htate,  and  particularly  the  section  I  repre- 
-  ?  I.  power  is  generated  at  such  an  altitude,  where  there  is  no  land 
1  viesable  to  the  irrigation  lines  between  the  surveyed  water  reser- 

•  ir-.  ami  the  power  house,  where  the  water  leaves  it,  that  is  available 
f.if  irng:stion. 

■tor  Works.  I  understand  that  usually  water  for  power  pur- 
would  still  be  available  for  irrigation  below,  and  I  am  tallying 
out  this,  that  is.  it  may  be  there  is  only  one  site  on  the  entire 
irmet  where  it  would  be  practicable,  at  a  reasonable  cost,  to  put  in  a 
■  inip  Rnd  store  water.     Certainly  it  would  not  be  good  policy  for 

•  *•  Irovemment  to  ^ant  that  particular  site  for  power  purp>oses, 
r « .«i]d  it  f     lam  asking  you,  now,  as  a  power  man. 

\f  r.  Bbtttox.  And  also  as  an  irrigation  man  ? 

^^«nator  Works.  Well,  to  a  slight  extent. 

Mr.  BRrrxoN.  To  some  extent,  yes.  I  could  not  answer  that  ques- 
t-'.n  fairiy^  Senator.  At  the  present  time,  in  view  of  what  I  have 
v>  J  jott  before*  that  I  believe  the  day  is  rapidly  coming  when  water 
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powers  will  not  be  of  the  value  they  are  now  thought  to  be,  it  mifrtit 
be  well  to  preserve  in  the  Government  the  right  where  it  seemed  a 
superior  use  for  that  water  would  be  its  use  for  irrigation. 

Senator  Works.  In  your  own  case  you  are  supplying  water  for 
both  purposes  from  one  reservoir? 

Mr.  Brittox.  From  a  series  of  reservoirs. 

Senator  Works.  Of  course,  if  you  are  not  willing  to  go  into  the 
business  of  furnishing  water  for  in*igation  purposes  the  people  of 
that  section  would  be  denied  that  right  if  vou  held  that  system  ex- 
clusively for  power  purposes.  That  is  what  I  am  talking  about. 
In  effect,  I  think  it  is  depriving  the  people  who  need  that  water  f<»r 
irrigation  purposes  from  using  it,  with  the  facilities  for  supplying  it. 
That  would  not  be  a  good  policy. 

Mr.  Britton.  I  should  think  not,  as  a  matter  of  general  use. 

Senator  Norris.  In  your  case,  where  you  supply  water  for  irri- 
gation, has  that  water  first  been  utilized  for  power  purposes Y 

Mr.  Britton.  It  has;  yes,  sir. 

Senator  Norris.  You  have  no  instance  in  your  case  where  vou  ever 
supply  water  for  irrigation  that  has  not  first  been  through  the  water 
wheel  ? 

Mr.  BanTON.  Only  in  one  case.  In  the  case  of  the  Yuba  plant  on 
the  North  Yuba  Biver,  that  I  spoke  of,  a  certain  amount  of  the 
stream  fh)w  is  allowed  to  go  by  the  penstock  of  the  power  plant  an<l 
discharge  into  the  valley  for  irrigation  purposes. 

Senator  Norris.  WbS  not  that  used  for  irrigation  at  tlie  time  yoti 
*    built  your  dam! 

Mr.  BanTON.  Yes,  sir. 

Senator  Norris.  So  that  you  had,  under  the  laws,  to  permit  that 
much  to  go  by  ? 

Mr.  Britton.  Yes,  sir. 

Senator  Norris.  You  did  not  supply  the  water  to  the  community, 
did  you  ? 

Mr.  Britton.  No. 

Senator  Norris.  So  that  it  is  tnie,  as  far  as  the  water  you  control  is 
concerned,  that  you  supply  none  for  irrigation  that  has  not  first  l>een 
through  the  water  wheel  ? 

Mr.  Britton.  That  is  true. 

Senator  Chambkiii^ain.  That  is  a  prior  appropriation. 

Senator  Norris.  The  case  he  snealcs  of;  yes. 

AVhile  you  are  on  that  subjin^.  I  nejriected  to  ask  you  whether  in  the 
power  that  you  creat**  in  yt)ur  company  by  steam  you  use  coal  or  oil  f 

Mr,  Britton.  Oil. 

Senator  Norrm.  Oil  entirely? 

Mr.  BRiTn)N.  Exclusively;  yes,  sir.  There  is  no  other  fuel  in 
California. 

Senator  Norris.  In  connection  with  the  use  of  coal :  For  instance, 
take  Califf>mia;  if  it  were  not  for  the  cheap  oil  that  you  have  there 
you  coulil  not  iN'gin  to  com{H'te  with  waterpower,  could  you,  or  if 
you  had  to  use  coal! 

Mr.  Britton.  No,  sir;  you  could  not;  l)ecause  there  is  no  coal  in 
California. 

Senator  Norris.  It  all  has  to  lie  shipned  in! 

Mr.  Britton.  It  all  has  to  be  sliip|)ed  in.  There  Is  a  class  of  bitu- 
minous coal  there,  a  lignite,  that  is  not  available  economically  for 
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genentioii.  In  the  early  days  when  electricity  was  j^enerated  by 
?tft-axu  our  steam  coals  were  brought  there  from  Vancouver  or  Aus- 
iTAJia. 

^icaator  Nobbis.  In  your  estimate  that  steam  will  be  used  in  the 

f-  ture  more  economically  to  produce  electricity  than  water,  do  you 

thftl  on  the  theory  that  the  place  where  it  is  produced  would 

to  be  somewhere  within  a  reasonable  radius  of  coal  mines  where 

I  was  developed,  or  oil  ? 

Mr.  BHrrroN.  Not  necessarily ;  no,  sir.    At  the  present  time  oil  is 

Kllini;  in  California  at  a  price,  in  quantities,  that  would  represent 

acml  in  the  Eastern  States  at  about  $1.80  a  ton. 

Senator  Nobbis.  I  understand  that,  and  that  is  the  reason  you  can 
produce  iff 
Mr.  Bkittok.  That  is  the  reason  we  can  produce  it 
Senator  Noutis,  But,  for  instance,  if  you  were  to  go  out  in  Ne* 
:'raska«  where  they  have  no  coal  and  no  oil  and  you  did  have  water 

E>«.wer  there,  you  would  not  be  able  to  compete  there,  would  you, 
T  shipping  in  coal  in  places  of  that  kind  ? 
'  Mr.  Bbftton.  Certainly  not ;  no,  sir. 

Senator  Xobbis.  Can  you  give  us  any  idea,  in  your  estimate  that 
'•-j1  is  the  cheapest,  what  the  price  of  coal  would  have  to  be  upon 
vbicfa  that  kind  of  an  estimate  is  based! 

Mr.  Bbitton.  Taking  the  present  and  prospective  efficiency  of 
prinie  movers  and  steam  as  they  are  to-day  developed,  I  should  say 
L.  it  coal  would  have  to  reach  the  figure  of  $3.50  to  $4  a  ton 

Senator  Smoot.  That  would  not  be  the  best  coal,  but  it  would  be 
•^au  of  mine? 

Mr.  Banrox.  It  would  be  run  of  mine ;  yes,  sir. 

Senator  Wobks.  Mr.  Britton,  going  back  to  the  question  of  prior 
»  3ter  rights  that  you  had  to  take  care  of,  there  was  no  storage  water 
iinnected  with  that  right,  was  there? 

Mr.  BaiTTOx.  In  the  one  I  speak  of  where  the  water  goes  by  for 
iTTiisation  purposes? 

Senator  Works.  No;  in  the  one  that  existed  before  you  took  the 
wtter  yourself,  which  you  had  to  recognize.  That  was  simply  taken 
from  the  natural  flow  of  the  stream  ? 

Mr.  BKrrrox.  That  was  shnply  taken  from  the  natural  flow  of  the 
arranu 

Senator  Wobks.  Are  you  utilizing  the  full  flow  of  the  stream  the 
near  around  for  your  purposes? 

Mr.  Barrrox.  Oh,  no. 

.Senator  Works.  There  i^  a  surplus  water  there  still  that  might  be 
<iired.  with  proper  facilities,  over  and  above  what  you  are  using? 

Mr.  Barrrox.  At  certain  seasons  of  the  year. 

>enator  Works.  Of  course.  There  are  only  certain  seasons  of  the 
j*^r  when  you  can  store  water  in  California. 

Mr.  BRrfrox.  Take  the  condition  of  that  particular  stream,  the 
Vorth  Yuba  River.  The  whole  country  is  overlaid  with  a  lava  cap, 
'  *  iijently  resulting  from  the  eruptions  of  Mount  Lassen  in  days  sfone 
v.  ^nd  that  forms  a  natural  reservoir  for  the  melting  snows  or  the 
r.-#itntain  and  the  snow  cap  the  year  around,  because  the  minimum 
r..w  of  the  Xorth  Yuba  Kiver  very  seldom  falls  below  the  amount 
of  water  required  for  generation  of  electric  power  at  that  power 
I'lant.  which  is  350  second- feet. 
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Senator  Works.  Was  the  water  of  that  stream  considered  by  San 
Francisco  at  the  time  she  was  looking  for  a  water  supply? 

Mr.  Britton.  I  never  heard  of  that.  Senator,  if  it  was. 

Senator  Works.  Well,  with  proper  facilities  for  constructing  the 
necessary  dams^  there  is  water  there  yet  that  might  be  taken  and 
used  for  irrigation  purposes  and  leave  the  supply  you  need  intact  f 

Mr.  Britton.  Oh,  yes. 

Senator  Smoot.  Before  you  leave  the  question  of  monopoly  of 
water  powers,  I  will  ask  you  if  you  have  noticed  the  diagram  or  map 
fotmd  on  page  382  of  the  ifouse  hearings  showing  interlocking^ 
directorates  of  electric-power  companies,  and  each  line  on  the  dia- 
gram represents  one  common  director? 

Mr.  Britton.  Yes,  sir;  I  noticed  that. 

Senator  Smoot.  Have  you  examined  it  closely  enough  t<i  state 
whether  those  lines  do  represent  the  true  condition  c^  the  directors 
in  the  different  electric-power  companies? 

Mr.  BRrnoN.  I  nocessarily  have  no  information,  Senator,  respect- 
ing«power  companies  other  than  my  own. 

Senator  Smoot.  Then,  I  will  ask  you  if  you  have  examined  yours! 

Mr.  Britton.  Yes. 

Senator  Smoot.  And  do  vou  find  it  correct? 

Mr.  Britton.  So  far  as  it  states  the  rohition  as  between  individ- 
uals and  this  company. yes;  that  is  true.  Vou  notice  that  the  diagram 
calls  attention  to  the  connection  of  Samuel  Insull,  of  Chicago,  with 
the  Pacific  (las  &  Electric  Co.  as  a  director  of  that  companv,  inter- 
locking him  with  other  dii-ectorates.  And  in  the  appendix,  with 
respect  to  that,  it  mentions  the  holdings  of  Mr.  Insull  and  quotes 
from  a  journal  published  in  Xew  York  to  the  effect  that  he  hn<i 
l>ecoHu»  the  purchasi»r,  together  with  a  syndicate,  of  40.000  shares  of 
Pacific  (Jus  &  Electric  ('o.*s  stock.  Thai  statement  was  absolutely 
untrue  and  incorrect,  so  far  as  our  i*ecords  show. 

Mr.  Insull  liecanie  interested  in  the  Pacific  (las  &  KUn'tvir  Co.  as 
a  diixH'tor,  it  is  true,  when  he  bougbt  npproxiinatclv  10.000  shares 
of  its  stock,  l)ecause  it  was  in  iiis  judguient  a  good  investment  to 
make;  but,  by  reawm  of  his  stock  ownersliip  in  the  Pacific  (tas  & 
Electric  Co.,  he  controls  the  couipany  in  no  wav.  shape,  or  manner, 
diivctly  or  indiivctly.  It  is  an  absurdity.  Tlie  rouipany  is  con- 
trolled entirelv  bv  the  California  uicn  that  I  nu^ntioned  to  vou  at 

it  has  been  our  pride  that  the  Pacific  (Jas  &  Electric 
Co.  has  l)een  a  corporation  controlled  only  by  men  intei*estod  in  af- 
fairs in  California.  If  there  are  holdings  by  other  men  in  other  insti- 
tution.s,  thev  do  not  in  anv  wav  n»pivs4»nt  or  control  the  Pacific  (tas 
A  Electric  C^o. 

As  a  complinu*nt  to  Mr.  Insull.  who  is  probably  the  ablest  man 
in  our  line  of  business  in  the  worbl,  be  uas  made  a  dirertor  of  the 
company.  I  do  not  lK»lie\e  he  lias  U^en  to  the  Pacific  coast  to  attend 
a  single  meeting  since  he  was  complimented  by  lM»ing  nuule  a  di- 
rector. 

I  have  in  mv  posM*ssion,  just  up<»n  that  line,  Senat<»r,  if  the  c<»m- 
mittee  will  indulge  me,  s<ime  few  farts  in  conne<'ti<m  with  the  hold- 
ings of  our  company,  to  show  how  absurd  it  is  to  claim  that  by  reu- 
fon  of  any  individual  holdings  of  tlie  rompany  that  it  can  l»e  con- 
trolled by  that  holding  or  by  any  conniH*tion  of  that  individual 
holding. 
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We  have  issued  508,593  shares  of  stock,  both  preferred  and  com' 
ci4iQ.jrepresenting  a  par  value  of  $50,859,300. 

Senator  Smoot.  Both  preferred  and  common? 

Mr.  BiUTTON.  Both  ^preferred  and  common. 

Senator  Smoot.  Do  you  mean  that  for  each  share  of  preferred 
J  uu  have  one  share  of  common,  or  is  that  the  total  ? 

Mr.  BarrTON.  That  is  the  total. 

Senator  Shoot.  In  what  proportion  was  that  issued  ? 

Mr.  Barrrox.  There  is  $32,000,000  of  common  and  eighteen  mil* 

i.'iQ  and  odd  of  preferred  issued  at  the  present  time.    There  was 

$i'».000,000  of  preferred  originally,  and  that  has  been  increased  re- 

intly  bv  pennission  of  the  railroad  commission  of  the  State  of 

(  slifomia. 

Of  that,  the  Pacific  Coast  Stales  holders  represent  3,976  stock- 
holders out  of  5.792  stockholders,  and  holding  234,751  shares;  in  the 
Ui<idle  States  65,000  shares;  in  the  Eastern  States  165,000,  and  in 
K:roi^  42,()ff0. 

Of  that,  the  employees  are  the  holders  and  owners  (1,621  em* 
r'oyecs  out  of  approximately  4,000  at  the  present  time)  of  $548,600 
»orth  of  the  first  preferred  stock,  and  our  consumers  own  1,325,000 
■f  the  new  preferred  stock. 

In  that  connection  I  want  to  say  that  a  campaign  was  made  some 
time  ago  by  us  for  the  sale  of  this  preferred  stock,  and  we  sold  the 
mployees  and  consumers  of  the  company  (those  direct  consumers 
*h«>  purchase  energy  from  us)  for  the  purpose  of  making  it  still 
f  irther  a  California  corporation. 

.Senator  Works.  What  was  the  occasion  of  issuing  that  preferred 
stock*  Mr.  Britton  ? 

Mr.  Bbttton.  During  the  progress  of  the  building  of  the  Lake 
Spalding  and  South  Yuba  development  it  was  necessary  to  borrow 
mooev.  Bonds  were  not  salable.  Our  bonds  which  were  authorized 
in  be  sold  for  that  improvement  by  the  railroad  commission  of  Cali* 
f  »mia  could  not  be  sold,  and  we  had  to  borrow  money — as  nearly 
««erT  other  corporation  in  the  United  States  did — ^wherever  we  could 
b<HTOW  money.  We  borrowed  $7,500,000  in  New  York  City  on  short* 
C'me  notes  and,  unfortunately,  had  to  pay  for  it  at  that  time  10!{  per 
ntnt  per  annum.  So,  for  the  purpose,  then,  of  financing  ourselves 
^J  paying  this  debt  and  paying  the  other  company,  there  was  sold 
it.is  preferred  stock. 

^-^^nator  Xobbis.  What  rate  does  the  preferred  stock  bear? 

Mr.  BanTOX.  It  bears  6  per  cent. 

>enator  Norris.  Is  that  stock  cumulative? 

Mr.  BanroN.  Yes,  sir. 

^^nator  Norris.  And  the  common  stock  is  entitled  to  no  dividends 
r.iiril  that  is  paid? 

Mr.  Barrrox.  Xo,  sir.  And  at  the  request  of  the  railroad  commis- 
BCD  of  California  we  filed  with  it  a  list  of  the  10  largest  stockholders 
•f  oar  company.  Mr.  Frank  G.  Drum,  who  is  the  president* of 
'  r  company,  is  the  holder  of  17,765  shares;  William  P.  Bon-* 
^  Hpht  *  Co-  representing  the  stock  of  others,  is  the  holder  of  15,604 
-..ares,  out  of  508,000.  The  Pacific  Lighting  Corporation,  which  is 
I  I>iH  Angeles  corporation,  and  which  invested  its  sinking-fund 
•  -n«T  in  the  stock  of  this  company  as  an  investment,  is  the  owner  of 
:   jOd:  Mr.  Ia.  J.  Hart,  11,000;  Mr.  Samuel  Insull,  10,132;  Mr.  J.  C. 
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Cebrian,  of  California,  5,392  shares;  A.  Iselin  &  Co.,  8,409  shares; 
Equities  Securities  Co.,  7,826  shares;  Illuminating  &  Power  Sieciiri- 
ties  Co.,  6,500  shares;  and  the  Public  Utilities  Corporation,  5,5(X) 
shares. 

The  average  holdings  of  our  company  are  about  60  shares  per 
stockholder,  showing  it  to  be  very  extensively  distributed  among  the 
stockholders  of  the  company. 

Senator  Clark.  What  is  the  par  value  of  that  stock? 

Mr.  Britton.  One  hundred  dollai*s. 

Senator  Works.  In  California  the  railroad  commission  has  th*» 
power  nominally  to  fix  rates  and  determine  what  lionds  shall  In: 
issued,  and  what  for 

Mr.  Britton.  And  at  what  price? 

Senator  Works.  And  at  what  price  ? 

Mr.  Britton.  Yes,  sir. 

Senator  WoiiKs.  And  it  also  has  control  over  the  issuance  of  pre* 
f erred  stock,  has  it  not  ? 

Mr.  Brhtox.  Yes,  sir.  It  was  imder  an  order  of  the  railron*! 
commission  we  have  issued  this  preferred  stock,  and  we  were  |H»r* 
mitted  to  sell  at  $82.50  a  share;  that  was  the  minimum  price  fixed 
by  the  commission. 

Senator  Smoot.  What  rate  of  interest  does  it  carrv? 


Mr.  Britton.  Six  per  cent 
Senator  Xorris.  \  on 


could  not  get  any  higher  price  at  that  time  f 
Mr.  BRrrroN.  No,  sir.  We  sold  at  that  price  enoup:h  to  protluce 
seven  and  one-half  millions,  selling  on  the  installment  plan  to  the 
stockholders  of  record  by  giving  them  preference,  and  after  thev  de- 
clined to  take,  neglected  to  take  it  themselves,  the  employees  and  our 
consumers   and  the  general  public  of  California    wei*e   invited    to 

subscribe. 

Senator  Norris.  I  want  to  ask  you  in  regard  to  the  corporations 
which  you  bought  up:  As  you  deveiopeil,  did  you  in  those  cases  main 
tain  those  corporations  as  subsidiary  organizations,  or  were  the\ 
dissolved  If 

Mr.  BRrnoN.  Wo  maintained  all  of  those  that  had  a  bonded  debt 
only,  and  dissolved  those  that  had  none. 

Senator  Nouris.  How  many  subsidiary  corporations  have  you  now. 
if  you  know? 

Mr.  Britton.  I  presume  there  are  between  19  and  20;  about  that 
number. 

We  refer  to  monopoly 

Senator  Sm(H)t.  Was  there  any  other  reascm  than  that  they  were 
bonded  that  rause<l  you  to  allow  them  to  remain  as  subsidiary  com- 
panies f 

Mr.  Britton.  That  is  all. 

Senator  Sm(K)T.  If  thev  had  not  l>een  bonded,  of  coin-s**  \o\\  would 
have  diss<  Ived  them  f 

Mr.  Britton.  We  would  have  dissolved  them,  yes;  l^ecauw  in 
connerti<in  with  the  buying  of  st<'rk  of  any  of  the  rrnipnnies  uf 
bought  the  absolute  proiwrtv,  except  in  one  instance,  t\\u\  then  the 
property  was  transferiTcl  subsequently. 

Senator  Works.  And  thi>se  coq>orations  are  being  oi>eniteil  by  tlu* 
main  corporation,  are  they— their  affairs  f 
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Mr.  Bkitton.  Yes,  sir;  in* fact,  under  the  entire  ownership  of  the 
Pmcific  Gas  A  Electric  Co.,  all  of  the  property  has  been  deeded  to 
the  Pacitic  Gas  &  Electric  Co.,  which  now  owns  it.  There  is  no  such 
thin^  as  a  holding  company  in  our  aifairs;  the  Pacific  Gas  &  Elec- 
tric Co.  is  an  operating  company. 

Senator  Norris.  Suppose  you  bought  a  corporation  supplying  light 
t'»  the  same  town,  is  the  light  supply  now  in  the  name  or  the  original 
a«rponition  i 

Mr.  Brittox.  No,  sir;  in  the  name  of  the  Pacific  Gas  &  Electric 
Co..  which  is  the  operating  company  and  the  owner  of  all  of  the 
pn  perties  in  fee. 

l^vei-ting  to  the  question  of  monopoly.  In  1906  and  1907  there 
^l^  incorporated  the  Great  Western  Power  Co.,  which  purchased 
liie  prui>erty  of  the  City  Electric  Co.,  a  subsidiary  company  operat- 
ing in  the  city  and  county  of  San  Francisco.  The  Great'  Western 
P*.*er  Co.  became  a  very  active  competitor  of  the  Pacific  Gas  A 
Lle^ric  Co.  The  Sacramento  Valley  l^ower  Co.  was  at  that  time 
« Iterating  in  the  northei-n  part  around  about  Chico  and  became  an 
active  ct  mpetitor  of  this  ccmipany.  So  that  the  entire  field,  practi- 
cally, of  this  company — that  is,  the  remunerative  field — ^has  been 
'  ^ered  and  was  covered  prior  to  the  creation  of  the  railroad  com- 
:..:s£sion,  by  competing  c<»mpanies. 

And  we  have  competition  in  San  Francisco.  There  were  four  com- 
panies operating  in  competition  with  the  Pacific  Gas  &  Electric  Co. 
in  S.in  Francisco  at  one  time,  and  in  and  around  Oakland,  and  the 
X'>rthem  California  Power  Co.,  the  Sacramento  Valley  Power  Co. 
thnMigfaout  the  valley  counties  and  around  the  Bay,  and  the  Great 
Weirtem  Power  Co.,  and  up  north  the  Sacramento  Power  Co. 
Senator  Clark.  Were  thev  using  water  power? 
i(r-  Bjhttox.  The  Great  Western  Power  Co.  was  entirely  operated, 
uitii  it  secured  the  City  Electric  Co.,  from  hydroelectric  power. 

Senat*  r  Works.  What  effect  did  that  competition  have  upon  pre- 
riiiing:  rates? 

Mr.  Brittox.  It  cut  rates  in  some  cases  more  than  half  and  they 
;ave  in«ntinued.  Under  the  public-utilities  law  of  1912  they  have 
:»rmctically  remained  as  they  were,  as  the  result  of  competition,  be- 
r^use  we  were  forbidden  to  raise  cur  rates  by  the  law. 

Senator  Works.  When  did  we  first  really  have  an  effective  rail- 
rmd  crmmission? 
Mr.  Bbitton.  Not  until  March  23,  1912. 
'senator  Works.  Did  this  competition  exist  before  that  time  ? 
Mr.  Brittox.  Oh,  yes.    Beginning  strongly  about  1907  and  at  all 
tiVH^  in  California  there  has  been  competition,  and  severe  competition, 
'  \  luting  in  the  northern  part  of  the  State,  even  before  hydroelectric 
[•^•wer  was  developed.     But  we  practically  discontinued  that  ruinous 
"mpetiti^n   when   wo   purchased   all   of   these   smaller   companies. 
Th^^re  were  sometimes  two  or  three  companies  operating  in  one  little 
t.llaee. 

V«>Tr.  to  give  an  example  of  the  result  of  that  competition  which 
x*^  railroad  commission  is  seeking  to  wipe  out  by  its  recent  rules 
•r.«l  reffulatiuns,  the  Great  Western  Power  Co.  invaded  the  field  in 
f.e  Srinoma  Valley  where  there  are  thrcK*  towns  of  approximately 
rhre^  tr>  four  thousand  populati<-n.     We  had  covered  the  entire 
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territorv.  We  were  serving  every  applicant  for  power  or  for  light- 
ing. The  railroad  commission  on  a  hearing — ^the  first  hearing  natJ 
beiore  it — decided  that  competition  should  be  permitted ;  that  we  wert* 
not  giving  the  service  that  we  should  have  ^iven;  and  had  not  itift 
all  of  the  demands  made  upon  ns  for  service.  Of  course,  we  <U»- 
murred  to  that  decision,  but  submitted. 

The  Great  Western  Power  Co.  built,  at  very  large  expense,  from 
its  transmission  line  a  distributing  line  into  this  valley  and  line>* 
into  the  adjoining  territory  and  began  service.  The  first  year  after 
it  had  been  there  in  service  the  reports  submitted  to  the  cities  ns 
required  by  them  in  the  fixing  of  rates  disclosed  the  fact  that  this* 
competition  of  the  (ireat  Western  Power  Co.  with  the  Pacific  ihis  & 
Electric  Co.,  in  pos.session  of  the  territory,  resulted  in  no  marked  ad- 
ditional revenue;  that  the  same  total  re\enue  of  both  companies  was 
nearly  ecjual  to  the  revenue  of  the  one  that  was  already  o|)erating  in 
the  Held.  And  there  was  an  additional  investment  involving  himdn*(i> 
of  thousands  of  dollars  that  had  been  made  and  was  not  eamin:; 
anvthing  upon  the  investment.  And  for  that  particular  reason  I 
thing  commissions  all  over  the  country  are  recognizing  the  fact  ihni 
the  regulation  of  monopolies  is  more  l)eneficial  to  the  capital  in- 
vested and  eventually  to  the  consumer  than  is  competition  as  it  has 
been  allowed  to  exist. 

Senator  Wokks.  I  was  going  to  ask  you  whether  that  is  not  the 
opinion,  practically,  of  the  raiU'oad  commission  of  California. 

Mr.  Brition.  Yes,  sir.  If  you  will  allow  me  I  will  read  from 
the  opinion  rendered  in  10i:J  by  the  Public  Service  Commission  of 
the  State  of  California,  in  the  case  of  Aro  Electric  Co.,  which  was 
after  a  hearing  had  to  determine  whether  they  had  the  right  to 
enter  the  city  of  Stockton,  or  not.    Mr.  Eshelman  S4iys: 

"This  new  State  policy  of  competition  between  public  utilities  is 
not  in  itself  necessarily  a  g(K)d  thing.  Whether  or  not  it  is  a  gocKl 
thing  dej)ends  upon  the  results  which  flow  from  it  in  each  particular 
cas<>.  It  just  as  good  results  can  be  secured  by  regulation  and  fiujwr- 
vision  under  State  authority  of  an  existing  utility  which  has  a 
natural  monopoly,  so  that  the  rates  and  service  enjoyed  by  the  pub- 
lic are  as  goo<l  as  they  reas<mably  could  l)e  under  normal  competi- 
tion, then  the  consuming  pul)lic  has  nothing  to  gain  by  competition* 
while  that  portion  of  the  ^>ublic  which  invented  its  funds  in  the 
securities  of  the  existing  utility  luav  have  nuich  to  lose  by  compi*- 
titi<m  which  will  not  result  in  any  )»etter  st*rvice  nor  lower  cost  to 
the  consumer  than  already  derived  from  the  exi.sting  power.'' 

Senator  Ciiamiikulaix.  Did  this  companv  that  vou  name,  which 
came  into  the  three  towns  you  mentioned,  have  the  effect  of  nnhjc- 
ing  the  rates,  or  were  the  rates  maintained  by  your  <'omi>any  the 
same  as  they  were  befoi'e  its  competition? 

Mr.  HiinToN.  No;  the  rates  wen»  rc»duced. 

Senator  CiiAMnFia.AiN.  Was  not  the  general  complaint  nuide  that 
the  rates  were  t<K)  high  when  the  competing  company  wa**  allowet! 
to  come  in? 

Mr.  RamMix.  Ves,  sir.  That  is  the  general  complaint  of  eviTV 
comm)mitv  served  bv  a  public  utilitv. 

Senator  CiiAMHrm.AiN.  Is  the  com)H>tition  ♦■lill  in  force! 

Mr.  Hihtton.  The  competition  is  still  in  force,  yes,  sir;  it  is  still 
continuing. 
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*H»nator  Xorris.  Do  you  kiiow  what  the  rates  are,  as  a  matter  of 
*    I,  in  those  towns? 

Mr.-  Button.  They  vary  from  7  cents  for  ordinary  residence 
jiiting,  down  to  practically  2  cents  for  power;  about  2  cents  per 
4..'»watt  hour  for  irrigation. 

S-nator  Norris.  What  were  they  before  this  competing  company 
•'lit  in? 

Mr.  Britpon.  They  were  8  cents  down  to  practically  2  cents. 

^^enator  Works.  Are  the  rates  the  same  in  those  smaller  towns, 
Mr.  Brittoa,  as  they  are  in  San  Francisco? 

Mr.  BRrrroN.  Yes,  sir;  practically  the  same,  for  the  same  character 


'^['eakin^  of  the  cost  of  power,  there  has  been  some  misleading  of 
':.*•  House  m  the  testimony  given  by  Mr  .  Merrill,  if  I  may  refer  to  it 
.  ^\  as  it  particularly  affects  our  company  and  I  have  knowledge 
'^  .t,  and  I  would  like  to  correct  portions  oi  it. 

Mr.  Merrill  submitted  to  the  House  committee  a  statement,  bein^  a 

V  ijf  the  statement  filed  by  the  Pacific  Gas  &  Electric  Co.,  showing 

:-  (»perations  in  the  city  and  county  of  Stfn  Francisco  for  the  year 

'*.  L  and  brought  out  the  fact  that  the  cost  of  power  delivered  in 
^  'i  Francisco  was  practically  $190  a  horsepower  year.  Evidently 
.:  vas  brought  out  for  the  purpose  of  showing  at  that  time  that 
•:-im  power  was  very  much  higher  than  hydroelectric  power,  and 
'  -  re  fore  the  hydroelectric,  of  course,  had  a  greater  value  by  reason 
f  that  fact. 

The  statement  was  absolutely  correct  and  was  a  sworn  statement 
'  T  me,  filed  with  the  board  of  supervisors  in  the  fixing  of  the  rates 
:  r  1912—13.  But  the  fallacy  oi  it  was  in  the  conclusions  drawn 
«  xh  respect  to  the  cost  of  power.  He  called  attention  to  the  fact 
:  it  91  per  cent  of  the  power  used  in  San  Francisco  was  steam  ^en- 
nied  power  and  but  9  per  cent  hydroelectric.  As  A  matter  of  lact 
^.it  Francisco  has  always  been  a  steam  operated  plant.  In  the  con- 
risted  centers  of  population,  all  the  big  cities  such  as  San  Francisco 
-'•i  Los  Angeles,  were  never  dependent,  and  could  not  be  made 
.'P^endent  entirely  upon  hydroelectric  transmission  with  the  uncer- 
:-.nties  of  a  constant  and  continuous  service  as  required  in  a  large 

tr,  due  to  long  distance  transmission  lines. 

.\nd  the  fallacy  too  of  the  computation  he  made  of  $190  was  upon 
Vf  question  of  the  mere  delivery  of  a  certain  number  of  kilowatt- 

•  :r«.    He  afterwards,  and  very  fairly,  called  attention  of  the  com- 
:.  rtee  to  the  difference  between  the  cost  of  a  high  load  factor  service 

•  :  1  a  low  load  factor.    As  a  matter  of  fact,  in  my  judgment,  when 

•  -<  <^uestions  of  the  costs  of  power  are  given  a  layman,  full  con- 
irration  should  be  had  as  to  the  conditions  un^er  which  that 

>'ir€r  is  delivered.    In  my  judgment,  too,  whenever  we  discuss  the 

--tion  of  wliat  power  costs  a  company,  delivered,  it  ought  to  be 

::i{»uted  upon  the  necessary  installation  of  that  company  and  not 

••  n  use  by  the  consumer  which  the  company  can  in  no  way  control. 

In  our  hydroelectric  development  our  power  costs  are  naturally 

'  accordance  with  the  amount  of  power  necessary  to  take  care  of 

'  -  wide  demand,  because  every  power  plant,  whether  steam  or 

•  •'trie,  must  be  constructed  so  as  to  meet  any  momentary  demands 
T.ide  upon  it  in  any  hour  of  the  24,  even  though,  as  used  in  olden 

TWIT— u 
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days  the  power  was  being  used  onljr jui  Aour  and  a  half  a  day  ixi 

for  the  other  22i  hours  a  day  lying  idle.    But  if  you  requite  \Q,v^>S 

horsepower  during  any  part  of  a  day,  yon  bave  to  have  jour  boWen 

^eoginesy  feed  wires,  and  equipment  necessary  to  take  care  ol  \!^i 

10,000  horsepower  when  you  are  called  upon  to  take  care  of  \t  Ki 

therefore  the  installation  is,  in  my  judgment,  the  factor  in  the  co^ 

of  power  that  should  be  used,  and  the  cost  computed  upon  tlv 

basis,  on  our  whole  system,  is  $35  a  horsepovrer  year  in  place  v, 

$190  a  horsepower  year  that  Mr.  Merrill  calls  attention  to.    \nj 

that  is  our  entire  system. 

Senator  Norrw.  What  do  you  mean  by  "horsepower  year'M 

Mr.  BarrroN.  I  mean  the  cost  per  year. 

Senator  Norris.  Of  1  horsepower? 

Mr.  Britton.  Of  1  horsepower;  yes,  sir. 

Senator  Works.  By  what  title  do  you  hold  the  power  sites  ihati 
you  are  now  occupying?  ' 

Mr.  Britton.   In  every  case — ^you  refer  now  to  sites  where  o«r^ 
power  house  is  located,  or  dams  and » 

Senator  Works.   Well,  both ;  whatever  you  occupy  as  a  part  of 
your  system. 

Mr.  Britfon.  Our  title  varies.  In  some  districts  we  hold  by  pro- 
scriptive  right,  and  on  the  South  Yuba  River  we  hold  by  that  meiu\^ 
having  secured  by  purchase  the  rights  formerly  owned  by  the  Sovith 
Yuba  Mining  Co.,  which  had  acijuired  in  the  old  days,  under  tU<^ 
then  law  governing  appropriations  of  water,  dams;  and  ditches  for 
the  purpose  of  furnishing  water  for  hydraulic  mining  in  California. 
In  the  case  of  the  Mokelumne  River,  our  st*cond  largest  power  hon><\ 
we  own  that  by  proscription — the  water  right,  I  mean.  The  liuid** 
we  own  in  fee.  In  others  we  hold  by  appropriation,  »nd  in  the  Nor\\\ 
Yuba  River  and  Butte  Creek  we  hold  uy  direct  appropriation  of  tht- 
water  under  the  State  law. 

Senator  Works.  Do  you  occupy  any  public  lands V 

Mr.  Britton.  With  the  exception  of  the  28  acres  of  land  1  tnon 
tioned  within  the  forest  reserve,  at  the  upper  end  of  Lake  SpnuM 
ing,  and  a  very  small  section  of  land  on  our  transmission  lines,  w 
do  not  occupy  any  public  lands  witliin  my  knowledge. 

Senator  Works.  How  is  it  with  your  com|>etitoi*s,  do  you  know 

Mr.  Bkitton.  As  1  understand,  in  the  northern  part  of  C^aliforiv 
the  California  Power  Co.,  wliich  is  the  most  northern  of  our  cor 
Detitors,  is  almost  entirely  on  public  domain;  the  (treaty  Westo' 
Power  Co.  is  almost  entirely  on  public  domain,  and  the  Sierra  an 
San  Francisco  Power  Co.  islargiMy  cm  public  land.  We  are  not,  ^'i 
the  exceptions  that  I  have  mentioned.  And  I  call  your  attention 
that  as  the  reason  why  there  should  Ih>  some  differentiation  as  I 
tween  this  occupancy  of  public  land  with  relation  to  the  %'alnt* 
has  in  their  development.  . 

Before  I  leave  that  I  would  like  to  call  your  attention  to  tni 
Mr.  Merrill  also  in  his  testimony  called  attention  to  the  fact^ 
emphasizing  power  control  by  syndicates,  esj>e<*ially  with  relati^ 
to  our  ccmipany,  that  immediate! v  after  Mr.  InsuU  bought  into  on 
company  there  was  a  change  in  the  «lirertor«hip  by  which  three  ne 
people  came  in,  indicating  that  the  syndicate  was  already  gettiri 
Its  tentacles  around  us  and  was  alnnit  to  exercise  its  powers. 
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IxTt  the  original  list  of  directors  of  the  Pacific  Gas  &  Electric  Co. 
I  will  mention,  in  passing,  the  names  of  those  three  men  and  their 
relation  then  to  our  company.    The  following  are  directors : 

Frank  B.  Anderson,  who  is  president  of  vie  Bank  of  California, 
:*  t  laige  stockholder  in  our  company;  Henry  E.  Bothin,  a  capi- 
iiliit:  myself,  as  first  vice  president  and  general  manager;  William 
H-  Crocker,  one  of  the  largest  stockholders  and  one  of  the  men  from 
•ii'in  we  purchased  the  electric  power  plant  or  standard  electric 
•:•  4«n,  operating  on  the  Mokelumne  River,  and  which,  by  the  way, 

-  organized  to  operate  a  hydroelectric  plant  about  1900,  just 
rtr-r  the  Blue  Lakes  Power  Co.  had  started  out  to  build  lines  into 
'  r  towns  of  Jackson  and  Sutton  Creek  for  the  purpose  of  supplying 
:*»v€r  to  those  towns.  It  subsequently  determined  to  enlarge  its 
'  unt  and  build  into  Stockton,  which  it  did,  and  then  came  down  by 
'  'li^land  and  around  by  the  southern  end  to  San  Francisco,  with  a 
J  iDch  line  running  to  San  Jose.  It  secured  little  or  no  consumers. 
4:*e  Bay  C*>unties  rower  Co.,  operating  north  of  the  Yuba  River,  had 
'  ^uild  a  transmission  line  14'i  miles  into  Oakland.  It  did  not 
!•  riipt  to  reach  the  Bay  of  San  Francisco.  And  when  we  purchased 
•  f  Standard  Electric  Co.  of  California,  in  1904,  it  was  not  paying 
«•  i  had  not  earned  a  dollar  upon  the  stock,  and  which  company 

.-<  capitalized  for  $5,000,000.  We  bought  that  company  in  for 
V   •>^000.     And  $5,000,000  was  really  expended  in  that  plant  in  its 

Jding,  and  yet  the  owners  of  it  were  anxious  to  sell,  as  it  was  a 

-nff  venture,  and  we  secui-ed  it  for  $3,000,000,  and  never  have 
'1.  '.talized  it  for  any  more  than  $3,000,000. 

^iistor  CiiAMBERi-Aix.  Did  voii  raise  the  rates? 

Mr.  BniTTON.  We  did  not,  sir.  We  always  have  lowered  rates, 
I.  the  time  I  first  went  into  business  until  the  present  time,  with- 

'  M'v  rejnilations  being  had,  because,  except  m  the  city  of  San 
^r  incisco,  although  the  constitution  ^ave  them  authority  so  to  do,  the 

■  in!  of  supervisors  or  city  council  did  not  exercise  the  right  it 
"j^eased-     And  I  take  it  it  was  for  the  reason  that  there  was  always 

-  ''»luntnrT  reduction  of  the  rates. 

I  HN-all  when  I  went  into  business  40  years  ago  that  gas  was  'sell- 
'  r  in  the  city  of  Oakland,  in  which  I  was  located,  at  $6  a  thousand. 
I     iay  it  is  selling  for  90  cents.    And  every  reduction  of  that  com- 

'  V  vas  made  without  anybody's  suggestion  or  without  any  exam- 

■  t-^n  or  any  regulation.     The  first  cost  per  kilowatt  hour  for 
jiting  furnished  the  city  of  Oakland  was  40  cents.    To-day  it  is 

'  f-nts  and  down  to  as  low  as  three-fourths  of  a  cent,  and  that  has 
'••n  done  without  any  insistence  by  any  regulatory  body. 
Mr.  Frank  G.  Drum,  another  director,  a  San  Francisco  man  and 
Tig  interests  in  a  number  of  enterprises  theie ;  his  brother  also, 

-  hn  S.  Drum,  who  is  president  of  the  Union  Savings  Bank  & 
Tr:5tCo. 

y  T.  EI«3ey,  who  was  one  of  the  men  elected  as  a  director  at  the 
t  Tie  Mr.  Merrill  speaks  of,  is  Mr.  Drum's  confidential  clerk.  And 
Mr.  Gladstone  and  John  Gr.  McKee — ^Mr.  McKee,  who  was  presi- 
-'.t  of  the  Jlercantile  National  Bank  of  San  Francisco — were 
'  ted  directors  pending  determination  by  the  other  directors  as  to 
t*  ♦:  Txstn  they  would  finally  elect  to  fill  vacancies  caused  by  resigna- 
'   tit  of  men' like  John  Martin  nnd  Eucene  J.  de  Sabla,  who  had  oeen 
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pioDeei's  of  the  industry  and  the  men  who  were  responsible  for  the 
upbuilding  of  hydroelectric  power  in  Ciilifomia,  and  men  who  did 
more  to  produce  the  prosperity  of  California  than  any  other  two 
men.  Having  other  interests,  they  sold  out  and  wished  to  be  re- 
tired, and  temporarily  these  men  w^ere  elected  to  fill  the  vacancies. 

Mr.  Elsey  is  a  clerk  in  Mr.  Drum's  office.  Mr.  Gladstone  is  in 
New  York,  engaged  with  N.  W.  Halsey  &  Co.  in  Wall  Street  The 
reason  for  his  election  was  that  we  have  to  have  in  New  York  an 
officer  who  is  authorized  under  our  by-laws  to  transfer  stock,  and  he 
is  a  clerk  in  the  office  of  Halsey  &  Co.  and  merely  exercises  the  right, 
under  our  by-laws,  to  sign  his  name  to  our  stock  certificates  to  oblige 
the  owners  of  our  securities  in  the  East. 

William  (r.  Henshaw,  who  in  a  banker  and  a  man  in  charge  of  a 
great  many  large  industries  of  California,  is  a  native  of  California. 

Mr.  A.  F.  Hockenbeamer,  our  treasurer;  Samuel  Instill,  of  whom  I 
have  already  spoken;  Mr.  C.  O.  G.  Miller,  a  capitalist  ox  San  Fran- 
cisco, native  bom,  and  largely  interested  in  all  of  the  industries  of 
CaliioiTiia ;  and  George  K.  Weeks,  of  N.  W.  Halsey  &  Co..  who,  by 
reason  of  the  very  large  holdings  of  our  stock,  we  desired  to  have 
represented  on  our  board  of  directoi^s. 

And  I  can  say  to  jrou  gentlemen  that  since  I  have  been  in  our  cor- 
poration, ever  since  its  existence,  nobody  has  come  to  me  and  ma^lo 
any  suggestion  to  me,  even  when  I  was  president  of  the  corporation, 
nor  does  the  president  of  this  corporation,  Mr.  Drum,  say  to  me  no^% , 
nor  has  anybody  ever  said  anything  that  led  me  to  believe  that  any- 
body other  than  the  stockholders  wliom  I  represent  control  this  cor- 
poration. And  no  suggestions  of  a  combination  nor  any  sugsestion^ 
of  a  monopoly  by  this  company  have  ever  been  made  to  me,  because 
under  the  decisions  of  the  commission  of  California  such  a  thing  as  a 
monopoly  to  the  detriment  of  the  consumer  is  impossible  at  the 
present  time. 

Mr.  Merrill  desires  me  to  say  thut  the  statement  in  respect  to  these 
interlocking  directors  was  not  Mr*  Merrill's  statement  at  al,  but  was  a 
statement  submittiHJ  by  Mr.  Pinrhot,  by  Mr.  Slattery,  who,  I  believe, 
is  connected  with  him. 

Senator  Smoot.  I  believe  you  said  it  was  pi*esented  by  Mr.  Merrill, 
and  I  believe  the  testimony  shows  that. 

Mr.  Brittox.  lie  presented  the  chart. 

Mr.  MrrrilXm  I  presented  the  chart  and  I  submitted  it  witho^r 
comment.  The  testimony  that  Mr.  Kritton  has  been  reading  is  c.f 
somebody  else. 

Senator  Sm(K)t.  I  notice  that  you  submitted  it  saying,  *^I  sutmiit 
this  UK  simply  showing  what  hus  been  and  what  is  being  done." 

Mr.  Mkrriix.  Ye.s. 

Senator  Sm^kh*.  In  tiiat  counted  ion  I  want  to  say,  Mr.  Merrill,  tlii- 
was  not  submitted  to  the  committee,  was  itt    It  was  submitted  sonie 
time  afterwards  and  none  of  the  committee  had  a  chance  to  ox 
amine  it. 

Mr.  Mkrrill.  Yes;  that  chart,  the  original  of  which  that  is  f 
photograph,  was  presented  lK»fore  the  committee  during  the  enlin* 
time  of  my  testimony  Iwfore  the  committee. 

Senator  Smoot.  At  what  time  was  it  submitted  f 

Mr.  Mkrrill.  It  was  submitted  at  the  time  I  gave  my  testimonv 
U^fore  the  Ilotist*  committi^e.  a  big  chart  alnmt  as  large  as  the  mai>*»' 
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•n  thai  roll,  and  suspended  in  the  eokimlttee  room  during  the  entire 
•Lrpe  days  I  was  testifying  before  th\B  cOmujittee. 

"senator  Smoot.  That  was  within  about.. tTyo-  days  of  the  closing 
f  the  testimony  ? 

Mr.  ^Ierrill.  Thi'ee  or  four  days  before  the  tlV^sIhfi:  of  the  testi- 

Mr.  Brittox.  Befori  I  leave  that,  I  want  to  say  in  that  cofinec- 
:  'ta*  that  Mr.  InsuU,  who  seemed  to  be  the  one  director  refeii*ed'lo 
A- 1  ne  of  those  elected  at  the  beginning  of  the  interlocking  directors 
t-  'ontrol  it  for  such  purpose  as  might  be  in  his  mind,  has  nevet, 
- '  «^  he  became  a  director  in  the  company,  talked  to  me  concerning 

•  t'  control  of  the  company's  business  nor  has  any  other  person  ever 
.:  tempted  to  do  so. 

^naiator  Smoot.  I  notice  his  name,  however,  covers  the  interlock- 
: «:  directorates  as  far  as  your  company  is  concerned,  all  over  the 

..  :p. 

Mr.  Brttton.  I  do  not  mean  to  insult  the  intelligence  of  this  com- 
n.  ttee  by  sajing  how  absurd  such  a  possible  connection  can  be.  I 
^*  ut  dwell  upon  that;  it  is  so  absurd  it  does  not  need  any  argu- 

•  nt. 

X«*w,  Caking  the  act  up  by  sections  and  reviewing  it  from  the 

■-i«tical  point  of  >iew  of  an  operating  man.    And  I  desire  to  say 

•  .t  it  will  1^  entirely  from  the  standpoint  of  an  operating  man, 
••  I  I  will  not  attempt  to  dwell  upon  any  of  the  legal  features  of  it 
-  inse  Judge  Short,  who  represents  us  as  ccjunsel  in  the  suit 
^r^inst  the  Department  of  Agriculture,  will  be  competent  to  answer 

^  r  of  those  questions  as  they  come  up. 

The  first  question  is  the  question  of  tenure. 

There  is  no  question  in  my  mind  that  the  provision  in  the  bill,  be- 
^Mininp  on  line  14,  "  For  a  period  not  longer  than  60  years,"  will 

••-vent  the  financing  of  any  future  projects  of  this  character,  if 

•  ching:  else  in  the  bill  would  have  the  same  effect.  People  who  in- 
'^i  their  money  in  an  enterprise  of  a  public  character  are  concerned 

X-  much  in  the  return  eventually  to  them  of  the  moneys  so  invested, 
»nd  more  so,  than  they  are  in  the  question  of  the  annual  return  which 

•  f\  may  receive  upon  their  investments.  And  when  tenures  of  that 
"haracter  are  liable  to  be  terminated  at  the  will  and  pleasure  of  the 

^'lemment  there  would  be  no  means  provided,  in  my  jud^ent,  by 
^  !.ich  the  proper  investments  made  on  behalf  of  an  enterprise  of  this 
'^aracter  can  be  in  any  way  returned.  If  the  tenure  is  certain  and 
c;own.  there  is  then  a  possibility  of  that  happening,  that  provision 
•xn  be  made  for  its  proper  return. 

The  CHArtMAN,  \on  think  there  ought  to  he  a  certainty  -  some 
>nnite  term? 
Mr.  BiUTTOK.  Some  definite  term,  yes. 
TTie  Chairmax.  50  years,  more  or  less  i 

Mr.  Barrrox.  I  think  it  ought  to  be  50  jears  and  to  continue 
t:erwifter  until  terminatecl  through  some  action  of  the  CTOvernnient 
aj  taking;  it  over  for  the  benefit  of  itself  for  purely  public  purposes 
irA  ooC  for  the  purpose  of  going  into  competition  with  other  com- 
'Uiies  operating  in  the  same  fiehi.  I  think  it  ought  to  be  practir^ally 
'  perpetuity,  because  if  a  company  operating  an  investment  of  this 
'baracter  for  50  years  gives,  under  proper  regulations  of  State  rem- 
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•  • 


missions,  a  service  to  the  public  that  is  reasonable  in  rates  and  bigl » 
class  in  service,  it  ought .(o. be.  permitted  to  continue  that  life  unle**^- 
the  Government  desin»s,/.as  I  say,  for  some  public  purpose,  to  take 
it  over.  ,  •    ,  '\  ' 

The  CHAiBBf^N,  Then  putting  it  at  some  fixed  term  of  years,  wha^ 
will  you  say 'about  the  length  of  time? 

Mr.  Britton.  It  ought  not  to  be  less  than  50  years  because  in  tho 
gresen^*  progressive  state  of  the  science  of  electric  distribution  no 
.  man  can  say  what  will  hapi>en.  Plants  that  10  years  ago  were  con- 
sidered absolutely  for  the  highest  efficiency  are  to-day  merely  jiink^ 
and  the  progress  of  science  makes  it  so  uncertain  that  no  one  would 
want  to  put  in  anything  to-day  that  mi^ht  by  the  termination  or 
the  cessation  of  the  lease  in  a  brief  period  of  time  be  detennine<l 
to  have  no  value.  And  capital  investments  by  reason  of  this  prog- 
ress,  will  have  to  be  continued  a  longer  term  to  average  up  the  in- 
vestments and  ^et  a  return. 

I  do  not  believe,  gentlemen,  there  is  a  plant  in  existence  to-day 
that  was  in  existence  when  steam  generation  of  electricity  was 
first  started,  and  a  great  many  of  the  water-power  plants  first  starteil 
are  to-day  mere  heaps  of  junk. 

Senator  Works.  How  have  the  securities,  the  bonds  of  a  corpora- 
tion of  this  kind,  been  regarded  by  investors?  Are  they  of  ready 
sale? 

Mr.  Briiton.  They  have  not  been  in  the  past  two  years,  no,  sir; 
thev  are  not  now  of  ready  sale. 

senator  Clark.  Do  they  differ  in  that  from  other  securities? 

Mr.  Britton.  I  do  not  imagine  they  do  at  the  present  time. 

Senator  Works.  I  asked  that  question  because  I  know  bonds  of 
irrigation  companies  have  been  very  difficult  of  sale.  We  know  that 
very  well  in  California. 

Mr.  Britton.  Yes,  indeed.  I  think  it  is  due  to  the  uncertainty 
of  the  tenure  under  which  these  companies  are  dependent  upon  public 
lands  on  what  their  holdings  are.  If  that  uncertainty  would  be 
removed — as  President  Wils<m  said,  if  the  door  can  be  unlocked  and 
if  regulation  can  be  provided  that  will  prevent  monopoly — I  think 
the  securities  of  these  c<mipanies  will  sell  at  a  very  much  higher 
figure,  and  the  higher  figures  at  which  they  sell  the  less  the  public 
will  have  to  pay  finally  for  the  property  represented  by  those 
securities. 

I  am  not  in  favor,  in  clause  1,  of  the  proviso  contained  in  lines  7 
to  14,  l)eginning  "that  the  chief  officer  of  the  department  under 
whose  supervision  such  lands  miiv  i)e  shall  have  the  right  to  deter- 
mine whether  or  not  the  lands  sliall  l>e  ustnl  for  the  purpose  con- 
templated in  this  hill.*^ 

I  believe  that  there  should  Ik*  specific  statements  put  in  the  act 
to  provide  for  all  these  contingencies.  I  do  not  l>elieve  the  p^^rsonal 
equation  of  any  man  on  earth,  I  do  not  care  how  bi^  he  is,  can 
determine  these  big  (questions  that  must  l)e  settled  by  definiteness 
and  not  by  uncertainties  of  the  will  and  pleasure  or  anybody.  For 
that  reason  I  seriouslv  object  to  that  clause. 

Senator  Nokkis.  \Vhat  would  vou  put  in,  if  iinvthing,  in  place 
of  it? 
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Mr.  Bbttton.  My  judgment  would  be  that  the  bill  ought  to  spe* 

;5raUy  set  forth  the  form  of  lease  with  all  the  conditions  pertam- 

.:.£  thereto.    I  do  not  believe  if  public  lands  are  opened  for  any- 

••»iT  to  engage  in  the  hydroelectric  business,  that  they  should  be 

'^rmitted  even  to  go  to  the  expense  of  a  preliminary  examination  if 

7  the  will  of  some  subordinate  officer  they  are  to  be  deprived  of  it 

--.^(seqnently  and  lose  that  investment. 

Senator  Norris.  Your  idea  would  be,  then,  as  1  understand  it> 
•.*i  if  they  comply  with  whatever  stipulations  the  law  provided^. 
'^ey  should  be  allowed  to  go  into  the  forest  reserves ! 

Mr.  BRrrroN,  Or  on  public  land. 

Senator  Xorris.  As  a  matter  of  right? 

Mr.  Bbtton.  Yes,  sir;  I  do. 

Senator  Works.  Mr.  Britton,  what  advantage  is  there,  in  your 
..igment,  in  disposing  of  the  public  land  by  way  of  lease  rather 
iftB  conveying  tne  absolute  title! 

Mr.  BsrrroN.  I  was  coming  to  that  a  little  later. 

Senator  Works.  Then  I  do  not  want  to  interrupt  the  course  of 
:•   ir  remarks.    I  will  withdraw  the  question. 

)(r.  Brttton.  In  section  2,  the  clause  providing  that  at  no  time 
.<  ill  any  lessee  deliver  to  any  one  consumer  electric  energy  in  excess 
f  r>0  per  cent  of  the  total  output  is  an  absurd  provision. 

We  are  going  to  be  dependent  largely  on  the  economical  utUiza* 

1  n  of  the  undeveloped  water  power,  of  our  State  in  particular,  and 

I  fincy  much  more  so  perhaps  in  States  that  have  larger  volumes 

f  vater,  in  the  development  of  electric  chemical  processes.     It  was 

'.ly  a  short  time  ago  that  an  engineer  from  Norway  came  in  to  see 

"  *-  jt  my  office^,  souciting  from  me  a  price  at  which  we  would  de- 

-r  to  liim  100,000  or  more  horsepower,  so  they  could  establish  in 
•J.*..fomia  the  manufacture  of  the  nitrates,  about  which  Mr.  Pierce 
ir.  teU  vou  a  little  later,  and  I  know  will,  and  more  fully.  At  that 
:  r^e  we  liad  not  developed  water-power  surplus  sufficient  to  meet  with 
1  s  denmnds.  But  there  are  developments  going  on  now  in  California 
■.:  iifferent  points,  where  it  will  be  possible  and  where  the  ultimate 

t«rrest  of  the  consumer,  gentlemen,  absolutely  is  that  the  greater 
■*rt  of  the  output  of  a  hydro-electric  plant  shall  be  consumed  by 

•  industry  of  that  character  where  it  uses  the  power  24  hours  a 
si}  and  365  days  in  the  year,  which  will  make  it  possible  for  that 
:  ..nt  to  sell  the  balance  of  its  product — its  overhead  charges  and  all 
irgefi  being  met  by  your  one  consumer — at  a  very  much  less  rate 
•  in  can  the  power  company  not  having  a  diversity  of  business  that 
•c)v  gives  a  very  low  load  factor.  We  have  builded  up  our  enter- 
•r'5e  in  California  from  a  load  factor  of  practically  12  per  cent> 
vi..ch  existed  when  I  took  charge  of  the  company  in  1903,  to  a 
.nad  factor  of  70  per  cent.  In  other  words,  our  output  to-day  is 
'-^in^  nsed  70  per  cent  of  the  time  in  each  24  hours,  while  12  years 
ICO  It  vas  only  being  used  10  per  cent  of  the  time.  That  has  made 
:•  sfiible  the  reduced  rates  I  spoke  about,  as  having  been  voluntarily 
:^de^  and  encouraged  aU  of  tnese  enterprises.  This  electro-chemical 
prooeflB  vhich  is  now  being  so  well  done  in  Norway,  and  so  vastly 
•T-cooraged  by  it.  and  Canada,  is  going  to  be  one  of  the  saviors  and 
t'*'^  beginning  of  low  rates  for  hydroelectric  power,  and  will  perhaps 
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turn  the  curve  I  spoke  of  in  the  beginning  forward  instead  of  across 
the  line  of  steam  production. 

Senator  Smoot.  Is  it  not  true  that  it  is  next  to  impossible  to  mann* 
facture  nitrates  profitably  from  the  air  with  power  of  less  tiiuii 
100,000? 

Air.  Brhton.  I  am  so  told,  but  I  do  not  know  personally. 

Senator  Smoot.  I  know  that  in  Norway  the  power  used  greatly 
i'ixceeds  that.  I  suppose  that  the  companies  there,  not  many  ox  theni« 
consume  as  high  as  three  or  four  hundred  thousand — the  largest  <>iio« 
Mr.  Smith? 

Mr.  Smith.  I  don't  think  it  is  (|uite  as  lar^re  as  that,  generally 
speaking. 

Mr.  BRrrroN.  They  are  ablo  to  give  cheap  power  Innrau^e  t!i«'N 
have  no  acjueducts  to  build.  They  find  the  water  on  the  top  of  th»» 
hill  and  take  advantage  of  the  natural  fall.  But  without  that,  i\<* 
have  to-day  projects  in  California,  undeveloped,  where  the  mininiuni 
cost  in  horsepower  will  be  reached.  But  in  the  early  days,  where  the 
development  of  hydrocloctrir  powcM*  was  in  real  snuill  units  of  *.»<mi 
kilowatts,  or  1,200  hor^ept>\M»r,  necessarily  the  cost  per  unit  of  out  pi  it 
was  very  much  greater  than  it  is  to-day;  and  water  powei-s  co--t,  in 
those  early  days,  for  installation  about  $i^00  a  horsi'powor.  We  tlo- 
velojied  a  plant  not  very  long  ago  at  a  cost  of  $51,  but  that  is  whrro 
we  had  the  water  pens  entirely  elevated  and  had  a  natural  flow  fn»in 
a  continuous  body  of  water  at  Nevada  City,  and  we  took  advantitiTM 
of  that  simply  by  installinga  pipe  line  ana  power  house  at  a  cost  of 
only  $51  per  horsepower.  The  cost  will  probably  run  anywhere  Ih»- 
tween  that  price,  under  that  condition,  up  to  $150  or  $200  |>€r  h(>r>«»- 
|>ower,  even  now,  with  the  greater  development  that  has  been  mado. 

I  think  there  will  be  a  great  error  iM>rpetrated  in  this  bill  if  surh 
an  inhibition  on  any  ]>ower  company  is  impostnl  so  that  it  can  not 
sell  more  than  50  per  cent  of  its  output  to  any  one  consumer,  beraiiM* 
it  might  want  to  seH  75  or  90,  and  it  is  in  the  interest  of  the  consum- 
ing public,  which  is  mostly  interested  -the  vast  majority  of  them. 

Sei'tion  3  I  do  not  know  that  I  (|uite  undei-stand.  It  sihmus  vairvie 
and  rather  uneertain  to  me,  reading  it  as  a  lavman.  It  provitle-? 
that- 

In  r.i^*  of  t)ie  cle\i'li)pniotit,  eenvrntiiMi.  trail  Bin  lH>lon.  ]in«l  iiHe  of  |iower  or 
viietKy  iiiMlf»r  HiH'li  a  Umm*  in  .i  Torrllor).  or  in  twi»  nr  uutn*  .^tatoK,  iho  r«»cu 
IntliHi  nn«!  omiirol  i»f  "^'Txlfi*  nnO  nf  rliarv'-'s  fni-  himx  l«'i*  to  rnM-'Min«»rn  of  th«» 
iHNiiiinre  of  stm^k  niu\  (mmhIm  I».v  the  loKsiki^  Ik  hcreliy  conferred  u|Mm  the  Sti*- 
r«»tnry  of  lb»'  Inti*rlor.  or  roniniltliHl  to  mhIi  \MM\y  ti>  uwy  !m»  t^roxidtil  t»y  KimI 
era  I  Matuie:  rnnhlnl    ■ 

And  then  it  g<N*s  on  making  a  proviso  that  the  physical  eombinn- 
tion  of  plants,  or  lines  for  the  generation,  etc.  I  do  not  know  whether 
that  proviso  eould  Ik»  taken  to  n»fer  back  only  to  thoM»  lines  loeatcd 
in  t^o  or  more  States  and  under  FVderal  re^rulation*  or  whether  tho 
proviso  ran  Ih»  read  out  of  that  principal  st»etion  to  refer  to  any 
plants.  If  it  refers  to  any  plants  I  want  to  make  particular  objer- 
tion  to  that  from  eeonomir  reasons. 

In  California  we  buy  from  the  Great  Western  Power  Co.,  the 
Northern  California  Power  Co.,  the  Snow  Mountain  Water  &  Power 
Co.,  the  Sierra  A  San  Francisc*o  Power  Co.  When  the  (treat  West- 
em  Power  Co.  starte<i  its  plant  at  Hig  Uen<l,  on  the  Feather  River, 
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.t  would  not  have  paid  them  to  build  their  transmission  line  down  to 
the  bay  and  supphed  these  small  towns,  because  the  load  factor  was 
i*->  low.  I  told  you  a  moment  ago  it  was  practically  about  15  per 
cent  for  ordinary  lighting.  That  is  in  excess  of  the  very  great 
majority.  Eight  per  cent  is  nearer,  probably,  to  what  it  is.  So  the 
plant  was  built  with  the  thought  they  would  sell  the  power  in  the 
Sacramento  Valley  for  irrigation  and  pumping  purposes. 

The  troublesome  times  oi  1907  had  just  occurred  and  we  had  diffi- 
« -iltj  getting  money.  Our  load  was  growing  and  increasing  and  we 
v.ther  had  to  build  more  power  houses  or  had  to  get  power  from 
-•me  other  source.  They  had  developed  40,000  kilowatts,  although 
-  iiiew  here  in  the  proceedings  before  the  House  committee  I  notice  it 
.-  -tated  to  l>e  H0,000.  But  it  was  only  40,000  kilowatts  and  we  bought 
.'.'Ml  kilowatts  on  a  70  per  cent  load  factor,  which  gave  them  an 
opportunity  to  go  into  undeveloped  fields  and  sell  power  at  very 
!ieap  rates,  and  which  they  did  subsequently.  We  brought  from 
i:.*»  •Treat  Western  Power  Co.  and  delivered  in  the  citv  of  Oakland. 

The  Northern  California  Power  Co.  developed  a  very  large  amount 
vf  power  north  of  Chico.    It  had  developed  the  business  of  the  sraelt- 

♦  .-.  l>i:t  by  a  judgment  nf  the  Federal  courts  the  smelters  were  com- 
'*'lled  to  shut  down ;  and  it  lost  a  large  percentage  of  its  load.  We  are 
■  -taining  from  them  power  to  the  extent  of  10,000  horsepower.  They 
zK>w.  by  reason  of  the  cessation  of  that  industry  up  there,  have  a 
great  surplus  of  horsepower  and  they  can  not  economically  deliver 
tiie  power  to  any  place  where  they  could  get  business,  because  the 
»st5  of  transmission  to  them  woul^  be  too  high  in  competition  with 
'Jieae  companies  already  engaged  in  that  field. 

A  power  company  was  developed  on  the  Eel  River,  known  as  the 

^n*tw  Mountain  Water  &  Power  Co.,  w  Inch  proposed  to  develop  the 

^••!d  f<»r  '-upplyinp  cities  we  had  not  reached — such  cities  as  Clover- 

ii:f  an'i  HeahUburg — and  it  had  a  surplus  of  power,  and  we  pnr- 

f*a-e<i  it  as  an  economical  measure  to  ^^ave  us  the  expense  of  building 

•  «»re  plant<^  The  prices  which  we  pay  these  two  power  companies 
'"■  S--  and  is  justifiable  under  the  condition^^  of  generation  of  power 
tnd  the  actual  cost  to  build  plants. 

The  Sierra  A  San  Francisco  Power  Co.  had  a  plant  on  Calaveras 
R;\C'r^  and  we  bou«rht  the  surplus  from  it  for  a  long  period  of  time. 
N.iw  ihey  have  a  contract  witn  the  United  Railroads,  with  whom  we 
had  a  c<ntract  and  which  lapsed.  And  we  took  this  surplus  power 
«'.ii«*h  they  could  not  dispose  of  for  the  same  reason  as  the  Northern 
('alifomia  Power  Co.,  l)ecause  they  could  not  economically  get  into 
We  market.    We  are  still  interconnected  with  that  system. 

Kow.  all  of  thoee  plants  to-day,  which  I  have  mentioned  to  you, 
ftiT  cT'iuiected  with  our  system.  We  do  not  know,  as  a  matter  of  fact, 
r.or  v^n  any  man  tell  us.  that  the  current  generated  by  the  Sierra  & 
Sux  Francii^co  Power  Co.  is  supplied  to  Chico  400  miles  away,  or 
whether  the  (ireat  Western  Power  Co.'s  juice,  as  we  call  it,  generated 
It  Big  Ii4»nd,  is  supplied  to  San  Francisco  or  to  Stockton.  The  sys- 
Urruf  are  interlockea;  the  plants  are  all  tied  together.  And  it  is  an 
••  <in<»mic  propositi<m  to  have  them  tied  together — best  from  an  oper- 
ating i>tan<lpoint  and  best  from  the  standpoint  of  protection  of  the 

pubfic. 

If  the  Sierra  &  San  Francisco  Power  Co,  consumers  had  been  de- 
f^'mient  upon  its  lines  at  all  times,  there  would  have  been  times  when 
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the  entire  street-car  system  of  San  Francisco,  that  great,  hif^  city, 
would  have  to  stop.  If  it  had  not  been  for  the  interconnection  be- 
tween the  Sierra  &  San  Frnncisco  Power  Co,  and  our  company  there 
are  times  when  the  (ireat  Western  Power  Co.  could  not  suppty  some 
of  its  consumers  tmless  we  were  tied  in. 

Now,  there  is  no  reason  why  they  should  not  he  tied  together,  espe- 
cially under  State  regulation,  because  the  commission  regulates  the 
undertaking  and  looks  into  the  question  of  the  prices  to  be  charged 
and  the  improvement  of  the  service;  and  I  can  not  imagine  what  w«i» 
in  the  mind  of  the  man  who  suggested  the  possibilitjr  that  in  anv 
State,  in  any  place  where  hydroelectric  plants  are  being  operated, 
the^  should  not  he  absolutely  tied  in  one  with  the  other  for  the  pro- 
tection of  the  service  and  the  protection  of  the  public. 

Senator  Norris.  This  secti<m  permits  that  with  the  consent  of  the 
Secretary  of  the  Interior. 

Mr.  Britton.  Again  I  have  that  same  reason  there.  I  do  not 
believe  a  matter  of  that  kind  should  be  left  to  the  discretion  of  any 
man. 

Senator  Norrir.  In  your  State  it  is  left  to  the  discretion  of  the 
commission,  is  it  not?  You  could  not  do  those  things  without  their 
consent,  could  you  ? 

Mr.  BarrroN.  I  think  there  is  no  prohibition  as  to  that. 

Senator  Norris.  Would  not  that  come  in  under  the  general  power 
of  regulation? 

Mr.  Brhton.  I  presume  it  would ;  yes,  sir. 

Senator  Norris.  So  that  you  really  have  that  kind  of  a  provirion, 
only  it  is  a  board  that  has  control  of  it  in  California  f 

Mr.  Britton.  It  is  not  an  individual;  it  is  a  board.  It  is  a 
divided  responsibility,  not  concentrated. 

Senator  Workh.  And  it  is  a  board  near  bv,  too? 
.  ^  Mr.  Britton.  And  it  is  a  board  near  by  and  knows  the  condi- 
tions. 

Section  5  provided  for  the  taking  over  of  the  proj)erties  which 
may  be  dependent  in  whole  or  in  part  for  their  usefulness  upon 
the  continuance  of  the  lease  therein  provided.    There  will  be  no 

f>art  or  parcel  of  the  entire  $(>(),0()0.000  of  holdings  of  the  Pacific 
las  &  Klectric  Co.  that  would  not  l>e  dependent  in  whole  and  in 
part  upon  ench  f^tluM*. 

Keferrinir  to  this  interlorkinp  a>  to  poucr  plants  (IcuNirig  out  the 
question  of  intcrlockinir  of  other  phints  opcMutin^  in  the  Mune  terri- 
tory), we  have  10  i>ower  j)lants  located  over  oiir  erUire  system,  no  one 
of  which,  bv  itM'lf.  rould  snpplv  our  svsteni.  X«>r  rould  anv  one 
Mipply  any  om*  particular  ^^ortion  tjf  our  ^^y^'tetn.  Our  distributnm 
sv>teuis  aiv  all  tied  in  and  it  i-^  nnt  a  si'parable  condition:  that  is, 
there  is  no  part  of  our  svstefu  that  couM  he  s4*parate<l  if,  for  instan(H5, 
the  (roverniurnt  elertiMl  to  take  over  and  M*parate  us  fnun  this  Lake 
Spalding  development.  This  would  also  invohe  the  separation  of 
that  ^>ater  now  U^ing  nse<l  for  irriiration  purposes.  It  wotild  involve 
tiie  S4'parati<»n  of  that  biir  power  plant  in  Us  nitinuite  development  of 
2(K),(HH)  horM'power  from  the  n*^i  of  our  system.  If  it  took  out  the 
mere  power  plant  it  would  deprive  our  hous(*s  of  litrht  and  enerpv. 
If  it  t(K>k  out  our  transnuKvion  line  a<'ross  the  public  lands  it  would 
kill  that  se<'tion,  InH^ause  it  is  vital.  Kvery  part  of  our  hydroelectric 
enterpriwN  every  drop  of  water  in  the  res*»rvoir  to  the  lanip  of  the 
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in  the  house  is  vital  for  the  continuity  of  the  whole ;  and  if 
the  ine«ii8  for  distribution  are  disconnected,  it  means  absolute  death 
to  that  oarporation  and  can  not  be  done.  It  is  impossible.  And 
therefore  I  take  it  that  this  question  of  the  taking  over  by  the  Gov- 
'mmeiit  of  all  the  properties  dependent  in  whole  or  in  part  for  their 
i^efalnesB  on  the  contmuance  of  the  lease  provided  in  the  bill  means 
aU  of  the  properties. 

Now,  I  can  not  conceive  f  and  that  will  be  told  you  by  men  more 
able  to  apeak  of  it  than  I)  tnat  the  Federal  Government  ever  would 
want  to  eater  into  the  question  of  handling  a  $60,000,000  or,  as  it 
vciold  be  at  that  time,  probably,  a  $200,000,000  corporation  supply- 
ng  li^^ht,  heat,  and  power  to  the  people  of  an  independent  State. 
Then  if  it  takes  it  over,  it  takes  it  over  what  for?  For  the  purpose 
of  ^Tuig  to  somebody  else,  putting  it  up  to  the  highest  bidder. 
vliing  it  for  a  price  and  makmg  a  profit — and  what  does  it  mean  T 
If  yoa  take  it  over  there  is  no  provision  in  this  bill  that  I  can  read 
into  it  by  which  anybody  is  certain  that  if  it  does  take  it  over  that 
at  the  end  of  the  50  years  without  leasing,  upon  what  conditions 
and  terms  it  should  be  taken  over  and  continued. 
Senator  Works.  Nor  for  how  long? 

Mr.  Button.  Nor  for  how  long.  It  does  seem  to  me  that  there 
should  be  no  Question  that  the  rights  to  be  granted  over  public  lands 
n{  the  Unitea  States  of  America  should  l>e  rights  guaranteed  in 
absolute  perpetuity,  subject  to  such  laws  and  regulations  as  will 
oiforoe  tne  proper  conduct  of  that  company;  and  if  not  taken 

xrv  of  by  the  commission  of  the  States  that  then  the  United  States 
has  a  rigbt  to  interfere. 

i  >f  course.  I  am  in  favor  strongly,  gentlemen,  as  a  personal  propo- 
-itw.n  of  a  corporation  of  our  character  having  the  right  to  condemn 
••tfe  lands  of  the  United  States  for  this  purpose,  the  same  as  it  can 

-oBdenin  State  lands  in  California  for  that  purpose,  but  agrees  to 
-^^  that  if  it  was  condemned  the  value  of  that  land,  even  at  the  con- 

'««iinati<m  value,  should  not  be  taken  into  consideration  in  the  fixing 


We  think  more  of  the  question  of  our  absolute  tenure  of  the  land 
n  the  service  of  the  public  than  we  do  of  the  question  of  taking  the 
'aloe  of  the  land  into  account  at  all  as  a  means  of  return  to  be  ob- 
tained from  the  consumer.  And  all  this  talk  about  the  consumer 
ikimately  payins  for  all  this,  and  overcapitalization,  at  a  tremen- 
dons  figriire,  as  Mr.  Finney  spoke  of,  concerning  the  Great  Western 
Power  Co,  need  not  be  considered.  I  read  vou  Mr.  Eshelman's 
«utement  in  which  he  savs  that  thev  do  not  take  into  consideration 
ftir  one  moment  anv  question  of  capitalization.  A  company  can 
-apitalize  itself  for  |l5,000,000  and  not  have  more  than  $5,000  worth 
»'f  property.    They  take  the  actual  value  to  estimate  the  return  in 

•  '.TY  erase.    So  that  this  question  of  the  capitalization  of  land  value, 
"*  me.  seems  perfectlv  immaterial,  and  I  should  like  to  see  a  law 

•  r.ji-ted  by  the  Unite<l  States  by  which  we  would  have  the  right  of 
'^'•upancy  of  your  public  lands. 

Gentlemen,  I  know  from  my  experience  in  the  handling  of  corpo- 
ratiotUL  representing  one  that  itself  has  an  investment  of  approxi- 
eatdy  $110,000,000,  what  it  costs  to  comply  with  conditions  of  this 
kxuL'  I  know  that  to  build  up  an  organization  to  take  care  of  the 
eonditiaos  attendant  upon  this  oill  would  paralyze  any  industry  tha^ 
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has  to  stand  under  the  burden  of  the  expense*  Why  burden  the 
people  of  a  State  with  a  tax  or  the  imposition  of  a  tax  upon  some- 
thing that  belongs  to  them?  If  you  make  any  power  company  pay 
a  price^  no  matter  what  it  may  be,  for  the  occupancy  of  public  hmu. 
the  ultimate  consumer  must  of  necessity  pay  for  it. 

Senator  Works.  Mr.  Brit  ton,  if  you  wei*e  required  by  the  Govern- 
ment to  pay  a  yearly  rental,  that  would  Ire  part  of  your  Openilin^ 
expenses,  and  not  part  of  your  capitalization. 

Mr.  Brittok.  No,  sir;  it  would  be  part  of  our  operating  expenses. 

Senator  Works.  I  was  going  to  say  that  would  be  taken  into 
account  in  fixing  your  rates  as  a  yearly  charge. 

Mr.  Britton.  Yes,  sir. 

Senator  Works.  That  would  be  the  legal  aspect  of  it;  at  least  the 
consumer  would  be  liable  to  that  additional  sum. 

Mr.  BRrrroir.  I  want  to  call  attention  to  what  appears  to  be  an 
error  in  the  bill,  as  I  undei*stand  it.  In  section  5  it  provides  that 
upon  the  disposition  of  the  plant,  if  such  a  thinff  can  be  foreseen*  the 
reasonable  value  of  all  property  taken  over,  inchidin^  structures  and 
fixtures  acquired,  shall  be  determined  by  proceedings  instituted  in  the 
United  States  district  court  for  that  purpose.  It  says,  prior  to  that, 
that  it  will  take  over,  and  that  it  shall  pay,  before  taking  possessicui, 
first,  the  actual  costs  of  rights  of  wav,  water  rights*  lands,  and  inter- 
ests therein  purchased  and  used  by  tlie  lessee,  but  it  does  not  provide 
in  that  particular  case,  as  I  read  it,  that  that  (|ue.stion  of  the  costs 
of  rights  of  way,  water  rights,  and  lands  will  be  determined  by  any 
adjudication,  but  for  all  other  property  they  will  pay  the  reasonable 
value,  and  if  there  is  a  dispute  as  to  that  it  will  be  subject  to  the 
adjudication  of  the  court.  I  think  thet*e  should  l>e  something  si>cci* 
ficd  in  this  act  with  respect  to  all  the  property  involved,  with  the  ex- 
ception of  the  value  of  public  lands  taken  over  bv  the  right  of  emi- 
nent domain  or  by  gift,  if  you  please,  by  act  of  Congress.  I  l>elieve 
there  should  be  a  delerinination  of  >vhat  is  the  value.  I  do  not  think 
tlie  act  should  leave  it  in  the  uncertain  c(mdition  that  it  does.  It 
should  (leterinine  >\hat  value.  "  Fair  value  of  the  property''  would 
to  ine,  with  knowledge  of  what  the  fair  value  meana  in  dealing  with 
properties  of  this  kind,  be  satisfactory. 

Senator  NoKuis.  You  would  eliminate  the  first  part  of  that? 

Mr.  Britton.  I  would  leave  it  all  so  that  the  court  would  have  a 
right  to  fix  it. 

Senator  Nouris.  Would  not  it  all  In?  included  in  what  is  tenned 
there  in  the  S4*cti<m  as  "s4»coiul,''  reasonable  value  of  all  property! 

Mr.  Brhton.  Strike  out  the  word  "  <»thers." 

Senator  Nouris.  Yes;  and  tlien  strike  out  the  designation  hero  in 
the  bill  as  first,  the  actual  eoM>  of  rights  tif  way,  and  let  it  be  the 
'*  value  of  rights  of  way." 

Mr.  Brition.  Yes,  sir;  that  is  what  I  mean-  tn  include  it  all  in 
the  "reasonable  value,  or  fair  value." 

Senator  Norrih«  I  think  I  get  yi'ur  idea. 

Mr.  Brith»n.  The  lawvers  may  disagree  with  me  on  the  law.  I 
can  not  discMiss  it  from  a  legal  >tandp<»int. 

Senator  Norris.  There  might  Ik?  a  great  difference  l)etween  what 
is  stated  in  the  bill  as  **  actual  ousts  of  rights  of  way,  water  rights^ 
lands,  and  interests  therein"  and  •'reasonable  value,"  es|KVially 
after  the  lapse  of  50  years. 


WAXEB-POWEB  BILL.  109 

Mr.  BRrrroK.  I  do  believe,  as  I  stated,  and  I  think  I  might  em- 
phasize it  by  repeating  it,  that  the  only  procedure  should  be  that  the 
<>nginal  lessee  of  the  property  should  take  advantage  of  the  notifi- 
cition  by  the  Government  that  it  has  that  right  to  take  it  over; 
tiut  there  should  be  a  determination  and  contained  in  the  lease  in 
that  resp>ect  as  to  what  the  Government  or  to  what  the  successor  in 
:r.terest  of  the  original  lessee  should  have  to  pay  for  the  property 
which  ;t  should  continue  to  occupy. 

Senstor  Norris.  I  want  to  asK  a  question  on  that  very  language 
there.  I  presume  the  draftsmen  of  this  bill  perhaps  had  an  idea  that 
tl>e  value  would  be  a  good  deal  more  than  the  first  cost,  and  I 
would  like  to  know,  from  your  experience  as  a  water-i)ower  man, 
That  jou  think  about  that  idea  !  Would  it  be  increased  in  value,  as 
a  ffnieral  rule,  above  the  first  costs? 

Mr.  BRrrroN.  Just  what  do  you  refer  to? 

Senator  Norris.  I  refer  to  what  is  mentioned  in  the  bill — ^the 
f^ual  costs  of  rights  of  way,  water  rights,  lands,  and  interests 
therein.  . 

Mr.  Brttton.  I  think  there  would  certainly  be  an  increase  in  value 
m  thoee  properties. 

Senator  Norris.  Then  if  that  were  stricken  out  and  they  were 
iv«|aired  to  pay  the  reasonable  value,  the  probabilities  are  that  they 
would  have  to  pay  more  than  they  would  under  the  provisions  of 
tht^  bill  as  it  now  stands? 

Mr.  Britton.  They  probably  would;  yes,  sir.  When  hydroelec- 
tric ener^  was  first  introduced  it  was  possible  to  obtain  private 
riidits  ofway  over  private  lands  for  transmission  lines  ana  other 
privileges  at  a  venr  minimum  cost,  because  people  were  anxious  to 

?<  the  power;  they  were  anxious  to  encourage  the^  enterprise. 
o-day*  in  the  State  of  California,  there  is  an  opposition  to  lines 
p^'tng  through  private  property,  and  upon  condemnation  proceedings 
we  have  had  to  pay  a  very  large  amount  lor  some  rights  of  way.  ^ye 
are  making  the  contention  before  the  railroad  commission  in  the  trial 
f'f  our  cases  that  we  are  entitled  to  have  regarded  as  the  value  of 
oar  present  rights  of  way  the  value  that  they  possess  to-day,  that 
▼e  would  have  to  pay  for  them  to-day  if  we  nad  to  go  out  and 
buy  them. 

f^enator  Norris.  I  would  like  to  ask  you  there,  as  a  matter  of 
mfonnation,  as  to  your  transmission  lines,  on  which  vou  carry  your 
pt-iver  from  one  place  to  another.  Do  you  run  them  along  the 
mads  or  streets,  etc?    Is  that  sort  of  a  right  of  way  expensive? 

Mr.  BamoN.  Private  rifi;hts  of  way  are  very  expensive.  It  is  inad- 
visable, with  the  present-day  development  of  the  science  and  the  very 
hifix  voltages  carried,  to  nm  transmission  lines  over  public  roads. 

Senator  Norris.  As  a  matter  of  fact,  now  in  California,  in  the 
f-trial  operations,  you  do  not  run  them  along  public  roads? 

Mr.  IJKrrroN.  In  very,  very  few  instances.  Our  new  transmis- 
f^nn  lines  are  all  on  private  rights  of  way. 

Senator  Norris.  And  do  you  buy  under  condemnation  pro- 
•wdinjEsf 

Mr.  BamoN.  We  buy  by  negotiation  with  the  owner,  if  possible, 
I-  1  if  not,  we  brii^r  a  suit  in  court  to  acquire  a  right  of  way. 

Senator  Nowns.  To  such  property  as  you  acquire  by  condemnation 
do  yoa  get  possession  of  a  certam  strip  of  land,  like  a  railroad  would  ? 
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Mr.  Britton.  Yes,  sir. 

Senator  Nobris.  Or  do  you  only  get  a  right  to  put  up  your  poles  f 

Mr.  Briiton.  We  get  a  right  for  all  our  structures  and  the  righiti 
of  ingress  and  egress. 

Senator  Norris.  Do  you  fence  them? 

Mr.  Brttton.  No,  sir;  we  do  not  fence  them.  Some  are  culti- 
vated and  used  for  orchards  and  otherwise,  excepting  as  the  stnic- 
tui*es  take  up  the  space. 

Senator  Korris.  Under  your  law,  do  you  get  such  a  title  that  you 
would  have  the  right  to  fence  this  right  of  way  if  you  wanted  to  if 

Mr.  Britix)n.  1  do  not  know  about  that.  I  would  rather  the 
attorneys  would  answer  that  question. 

Senator  Works.  Mr.  Britton,  I  would  like  to  ask  you  if  you  can 
tell,  from  the  provisions  of  this  act,  what  the  United  States  should 
do  and  is  obligated  to  do  with  this  property  in  case  it  should  decide 
to  take  it  over.  I  see  that  by  section  6  the  Government  is  author- 
ized, if  it  desires  to  do  so,  to  rercnt  it  or  re-lease  it  to  someone  else» 
and  then  right  at  the  close  of  section  7  it  is  provided  that  if  the 
Government  takes  it  over  or  re-leases  it  to  somebody  else  the  Govern- 
ment or  the  new  lessee  shall  assume  and  fulfill  all  contracts  entered 
into  by  the  fii*st  lessee.  I  am  unable  to  see  in  there  any  other  obli- 
gations imposed  upon  the  (lovernment  or  upon  a  new  le^j^ee  in  that 
respect,  except  to  fulfill  the  express  contracts  made  by  the  first 
lessee. 

Mr.  Britton.  That  is  all  I  can  read  in  the  bill.  Senator. 

Senator  Works.  There  are  a  grout  many  complications  arising  be- 
tween a  utility  corporation  that  do  not  arise  out  of  an  express  con* 
tract,  and  there  seems  to  be  no  provision  to  meet  it  at  all. 

Senator  Norkis.  If  they  take  a  lease,  would  they  not  consequently 
and  necessarily  be  under  the  control  the  same  as  the  first  lessee! 

Senator  Wokkh.  That  depends  altogether  on  the  terms  of  the 
second  lease,  but  I  am  talking  about  the  (lOvernment,  the  duties  and 
obIi<:nti(ins  of  the  (ioviMiinKMit,  whiih  ou^ht  to  l>e  fixed  by  the  law 
itself,  it  seems  to  me,  if  it  talu\s  it  over.  The  (ioverument  could  not 
contract  with  itst»lf. 

Senator  Xorris.  I  would  like  to  usk  you  right  thoix\  on  this  same 
action  Senator  Works  is  in<iuiring  abo\it.  It  o(rui*s  to  me,  in  the 
l:«^t  clause  of  section  7,  that  the  second  lessee  shall  assume  and  f ni- 
hil all  such  contracts  tMitercd  into  by  the  fii'st  Icnsihn  might  bo  pro- 
ductive of  some  difficulty  by  the  first  lessee,  after  he  knew  that  he 
was  ^oin^  to  be  unable  to  re-lease  at  the  expiration  of  his  tenu — 
entering  into  a  lot  of  foolish  contracts  that  would  embarrass  the 
next  man  if  he  had  to  carrv  them  out. 

Mr.  Britton.  That  would  not  be  possible  in  the  commission-regu- 
lated State. 

Senator  Works.  A  utility  corporation  would  not  do  anything  of 
that  kind  anyway,  would  it? 

Mr.  BrittJjn.  No;  I  assume  that  they  would  not,  but  if  they 
wanted  to  they  could  not  in  the  commission-ifgulated  State. 

Senator  Works.  Could  they  do  it  und(*r  tlie  contract  with  their 
censumers? 

Mr.  Britton.  Under  the  laws  of  the  State  of  California^  and 
under  the  rules  of  the  commission,  we  are  now  compelled  to  file 
Bohedules  of  rates  which  we  will  charge  for  service— for  the  various 
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kinds  of  service.  Those  are  then  approved  by  the  commission,  and 
Tou  can  not  make  a  contract  with  any  one  at  other  than  the  rates 
tcoording  to  the  schedules  filed  with  the  commission  unless  approved 
by  the  commission. 

Senator  Works.  That  relates  merely  to  the  matter  of  rates,  does 
it  not? 

Mr.  BiuTTON.  Yes,  sir. 

Senator  Works.  But  does  the  conmiission  determine  whether  you 
«liall  make  contracts,  and  what  the  length  of  the  contract  shall  be, 
or  its  terras,  other  than  to  determine  the  rates? 

Mr.  BRmoN.  No.  sir ;  it  does  not. 

Senator  Norris.  Also,  they  simply  determine  the  maximum  rates. 
In  other  words,  a  corporation  having  three  years  to  operate  under 
this  bill,  knowing  that  at  the  end  oi  the  three  years  somebody  else 
WIS  going  to  have  the  operation  of  the  plant,  and  the  Government 
woiild  not  lease  to  him  again;  suppose  he  leased  or  contracted  to 
f:mish  electric  energy  for  the  next  10  years  at  a  rate  that  was  not 
Tvmimerative,  would  your  commission  object  to  that? 

Mr.  Brittox.  Very  decidedly. 

Senator  Norris.  Would  they  inquire  into  it,  in  the  first  place,  to 
fee  whether  they  had  made  that  rate  too  low  or  too  high? 

ilr.  BRrrrox.  There  was  a  matter  came  up  just  on  that  point  in 
connection  with  the  Diamond  Match  Co.,  operating  in  the  town  of 
Barber,  in  Butte  Countv.  We  had  a  contract  made  in  competition 
»ith  the  Northern  California  Power  Co.  five  years  ago,  in  which  we 
pvc  them  a  rate  of  a  half  cent  per  kilowatt-hour.  The  contract  was 
made  at  that  time  for  the  purpose  of  building  up  our  load  so  that  we 
c>ald  give  a  rate  more  cheaply  to  the  public.  The  contract  expired 
tnd  the  Diamond  Match  Co.  called  on  the  Northern  California  Power 
Co.  and  ourselves  for  rates,  and  we  competed.  We  made  a  rate  of 
sixty -five  one-hundredths  of  a  cent  per  kilowatt-hour  for  that  power 
on  a  new  five-year  contract,  coupled  with  the  right  to  use  their 
steam  plant,  which  they  had  installed,  in  case  of  an  emergency  or 
t  rtakdown  in  our  lines  or  our  own  system  in  the  immediate  vicinity. 
They  had  a  small  steam  plant  of  about  2,000  horsepower,  but  large 
enough  to  take  care  of  some  of  the  most  urgent  requirements  in  the 
m-inici  pail  ties  about  there.  The  commision  to  whom  we  submitted 
tlie  contract,  as  we  were  compelled  to  do  for  approval  before  it  would 
'«*tifne  effective,  decided  that  the  rate  quoted  by  us  was  less  than  the 
nte  or  cost  to  use  at  our  substations  and  would  not  allow  the  contract 
inless  we  would  agree  not  to  charge  the  other  consumers  in  our  dis- 
tnct  with  the  losses  incurred  by  that  contract,  or  the  difference  be- 
fwreen  the  cost  price  determined  by  them  and  the  contract  price. 
^o  they  do  take  cognizance  of  those  things,  and  if  a  man  were  foolish 
^lough  to  place  that  sort  of  an  encumbrance  upon  a  power  plant 
rvsnilated  by  that  commission,  the  conmiission  would  very  readily 
t-ke  care  or  that  situation.  Nobody  would  take  a  contract  under 
iii#j«  conditions,  when  they  knew  that  it  would  not  be  approved  by 
the  commission,  and  if  they  were  not  legal  the  Government  or  who- 
e'er took  this  over  would  not  be  bound  by  those  contracts  which  were 

Jviiator  Works.  Tlie  commission   does   undertake   to   determine 
'vhether  a  rate  is  too  low  as  well  as  to  determine  whether  it  is  too 
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high,  does  it  not,  when  it  is  to  the  interest  of  the  whole  mass  of 
consumers? 

Mr.  Britton.  Yes,  sir;  it  does  fix  the  maximum  and  minimum 
rates.  They  do  not  allow  you  to  deviate  from  those  rates,  either 
maximum  or  minimum.  You  must  abide  by  the  rates  they  make 
for  you,  and  file  schedules.  If  you  choose  to  file  schedules  away 
below  the  cost  to  you,  I  assume  they  would  make  the  same  decision  as 
they  made  in  the  Diamond  Match  case. 

Senator  Works.  In  that  case  your  rates  would  ha%'e  to  be  uniform  ? 

Mr.  Britton.  Yes,  sir;  that  is  in  accordance  with  the  California 
law — that  there  must  be  no  discrimination. 

Section  9  I  have  nothing  to  say  about;  nor  section  10. 

I  have  overlooked,  apparently,  the  section  which  provides  that  no 
sale  of  the  power  shall  be  made  to  a  distributing  company  without 
the  permission  of  the  Secretary  of  the  Interior. 

Senator  Clark.  That  is  section  4. 

Mr.  Britton.  Oh,  yes. 

That  I  do  not  understand  the  reason  for  any  more  than  I  under- 
stood the  reason  for  the  prohibition  against  the  physical  connection 
of  plants  or  the  50  per  cent  As  a  matter  of  fact,  we  sell  energy  for 
lignt,  heat,  and  power  purposes  to  any  number  of  distributing  com- 

1>anies  that  we  no  not  own  or  control  in  California,  some  ox  quite 
nrge  size,  supplying  light,  heat,  and  power  to  a  ver3r  large  expanse 
of  countrv.  We  sell  that  under  a  kilowatt-hour  basis,  delivered  at 
their  substations  on  a  flat-rate  basis.  They  are  existing  contrarte 
made  a  great  many  years  ago.  I  can  not  see  the  reason  tor  the  pro- 
hibition in  the  hiW,  though  I  see  clearly  that  no  company  of  our 
size  desires  to  acquire  the  distribution  companies  if  somebody  else 
in  the  city  or  community  will  build  a  distribution  system  and  operate 
it,  because  there  is  little  or  no  monev  to  any  power  company  operat- 
ing in  this  State  in  general  distribution  for  lighting.  Tnat  is,  I 
mean,  the  ordinary  distribution  in  small  cities. 

Senator  Nokims.  I  snpjmRe  the  object  of  that  is  to  prevent  putting 
into  the  ma(*hinery  heiv  an  extra  corporation  that  would  have  to  be 
oiled  and  paid  for  out  of  the  proceetls  of  the  business;  in  other  words, 
that  one  cornorntion  would  w  organized  to  manufacture  electricity, 
and  then  sell  that  to  another  company,  and  that  company  would  sell 
it  to  another  one,  i>erhaps,  and  eventually  it  would  set  to  the  con- 
sumer; the  object  l)eing  that,  whether  good  or  bad.  It  seems  to  me 
there  is  some  merit  in  that. 

Senator  Works.  You  mean  to  say  that  it  is  intended  to  eliminate 
the  middle  corporation? 

Senator  Norrih.  Yes«  sir;  it  is  intend«*d  to  eliminate  the  middle 
corporation. 

Mr.  Britton.  Again,  in  a  commission-regulated  State  I  do  not  see 
that  there  could  l>e  any  abuse  along  that  line. 

Senator  Norrih.  It'  would  at  least  cost  something  if  you  per- 
mitted that  kind  of  a  corporation  to  exist  l)etween  the  consumer  ami 
the  generating  company. 

Senator  Robinson.  What  are  the  advantages  to  the  public  of  per- 
mitting  the  pnxlticing  company  to  sell  to  the  distributing  companies? 

Mr.  Britton.  I  do  not  understand  that. 
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Robin 80K.  Are  there  any  advantages  to  the  pubUc  of  per- 
ir.itting  the  producing  company  to  sell  its  power  to  the  distributing 
ornnpany? 

ilr.  Bhition.  No;  there  is  no  particular  advantage  or  disadvan- 
tage that  I  can  see,  excepting  that  there  may  be  means  of  obtaining 
money  for  the  needs  of  a  distributing  system  by  certain  people  that 
vould  not  be  obtainable  by  others. 

Senator  Smoot.  Mr.  Britton,  there  is  an  advantage,  I  believe,  in 
this,  that  the  operation  of  a  plant  in  large  units,  can  always  be  made 
It  a  less  cost  per  unit  than  in  small  units.  Now,  you  can  take  a 
plant  with  large  units  and  they  can  dispose  of  power  to  a  dis- 
tributing plant  at  a  very  much  less  cost  than  it  would  be  possible 
tor  them  to  create  power  in  small  units  for  a  distribution  plant. 

ilr.  Britton.  Oh,  absolutely  so,  taking  that  view  of  it 

Senator  Smoot.  And  there  is  another  advantage,  I  think,  in  this, 
that  in  many  small  towns  they  have  a  steam  plant,  and  perhaps  the 
t'/vi-ns  themselves  own  the  distributing  plant  and  the  power  plant 
Vjo.  I  know  of  a  number  of  cases  where  small  towns,  when  the 
.jr^r  plant  has  put  their  line  through  the  city,  have  purchased 
ttie  power  from  tne  large  operating  plant  and  discontinued  their 
steam  plant  altogether  and  saved  a  good  deal  of  money  by  it. 

Senator  Norbis.  That  would  be  permitted  under  this  act.  The 
Secretary  of  the  Interior  undoubtealy  would  not  object  to  that.  I 
diink  we  ought  to  bear  in  mind  all  the  time  the  object  that  we  want 
t'>  tccomplish. 

Senator  Smoot.  It  can  be  with  the  written  consent  of  the  Secre- 
tary of  the  Interior,  but  that  is  limited  also  by  the  words  '*'  Except 
-n  case  of  an  emergency,  and  then  only  for  a  period  not  exceeding 

'  davs.'^  I  think  that  the  limitation  is  wrong.  I  think  that  the 
r:ght  should  be  granted  to  a  power  company  to  sell  to  a  distributing 
^.lupany,  such  as  I  have  called  your  attention  to. 

Senator  Nobbis.  Senator,  you  have  put  the  wrong  construction  on 
that  language.  It  says  that  except  on  the  writte^  consent  of  the 
N?»'retary  oi  the  Interior  no  sale  or  delivery  of  power  shall  be  made 
x*t  a  distributing  company,  except  in  case  of  an  emergency.  You 
<in  make  it  in  case  ox  an  emergency  without  consent,  but  not  for  a 
'ibger  time  than  30  days.  But  with  his  consent  you  can  make  it 
r  T  ZO  days  or  longer. 

Senator  Kobinson.  It  is  an  exception  upon  an  exception. 

Senator  Nobbis.  It  is  unlimited  when  you  get  his  consent. 

Senator  Bodinsom.  In  case  of  an  emergency,  for  a  period  of  30 
1.  T&  you  would  not  have  to  have  the  consent  of  the  Secretary  of  Che 
iLUrior,  and  that  would  be  exactly  right. 

Senator  Smoot,  You  would  have  to  have  his  consent  then. 

Senator  Wobks.  In  other  words,  for  a  permanent  supply,  you  have 
r't  lo  have  the  consent  of  the  Secretary. 

Senator  Nobbis.  That  is  it. 

.Senator  Kobinson.  It  would  resolve  itself  into  the  question  Mr. 
I'rittnn  suggested  at  the  beginning,  as  to  whether  that  discretion 
•^•»uld  be  rested  in  an  executive  officer. 

Mr.  BBrrroN.  No,  no.  Senator;  I  called  to  yonr  attention,  as  I 
tlilnk  it  must  be  apparent  to  you,  that  in  the  State  of  California 

7     IR        « 
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where  they  are  operating  under  a  commission^  that  the  oommisaion 
would  force  us  to  supply  energy  to  a  distributmg  company. 

Senator  Smoot.  It  ne  did  not  consent  to  it  you  would  go  to  two 
Jails. 

Senator  Robinson.  You  would  be  in  trouble,  sure  enough. 

Senator  Works.  It  would  involve  a  conflict  of  authority ,  at  least. 

Mr.  Britton.  Gentlemen,  I  have  finished  my  statement 

Senator  Robinson.  Mr.  Chairman,  it  is  now  4  o'clock;  we  have 
been  in  session  for  four  hours,  and  I  move  we  adjourn  to  10  o'clock 
in  the  morning. 

• 

(Whereupon,  at  4  o'clock  p.  m.,  the  committee  adjourned  to  10 
o'clock  a.  m.  Saturday,  December  12, 1914.) 
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SATTTBBAY,  DECEMBEB  12,  1014. 

Committee  on  Public  Lands, 

United  States  Senate, 

Washington^  D.  C, 
The  committee  met  at  10  o^cIock  a.  m. 

Present:  Senators  Myers  (chairman),  Thomas,  Robinson,  Smoot, 
Hark,  Works,  Norris,  and  Sterling. 

8IATEKEHT  OF  MB.  W.  A.  BSACKENBISOE,  VICE  PBE8IDEITT 
An>  GENERAL  KAHAGEB  SOTJTHEBN  CAUPOBNIA  EDISOlf  CO. 

Mr.  Brackenridge.  Mr.  Chairman  and  gentlemen  of  the  committee, 
I  represent  the  Southern  California  Edison  Co.  as  its  vice  president 
ind  general  manager,  and  in  the  comments  which  I  shall  have  to 
aakc  on  the  bill  which  you  now  have  before  you  governing  the  oc- 
•ipancy  of  lands  for  the  development  of  water  power,  I  will  voice 
the  sentiment  of  a  very  large  number  of  people  in  southern  Calif  or- 
tla.  particularly  those  who  are  engaged  in  manufacturing  and  agri- 
'  ^itiiral  industries,  who  desire  to  have  the  benefit  of  water  powers 
m  California  for  the  conduct  of  these  industries. 

The  Southern  California  Edison  Co.  is  an  operating  electric  com- 
pany, with  generating  plants  and  distributing  systems  covering  a 
^<-ry  large  portion  or  southern  California.  The  generating  plants 
•^rnsist  of  several  steam  plants  and  water-power  plants,  all  of  which 
»atcr-power  plants  are  partly  or  wholly  within  the  forest  reserves. 

These  plants  are  devoted  to  the  furnishing  of  elect^city  for  light 
&n<i  power  in  the  cit^  of  Los  Angeles,  also  in  some  30  towns  and 
'-ities  in  southern  California.  In  addition  to  this,  a  large  portion  of 
tlie  power  is  used  for  lighting  and  manufacturing  purposes  through- 
out the  territory  embraced  in  the  company's  operations. 

The  company  has  found  it  necessary  to  build  a  new  steam  plant 
Uy  augment  the  power  in  excess  of  that  which  could  be  developed 
tr  water  power,  and  this  became  necessary  for  the  reason  that  the 
creams  during  certain  times  of  the  year  did  not  furnish  sufficient 
*T.Hrgy  to  supply  the  demand,  and  we  have  been  somewhat  hampered, 
%&  I  will  point  out  later,  in  proceeding  with  the  development  oi 
*■  Iter  power.  In  consequence  steam  power  has  been  resorted  to,  and 
ve  now  have  one  steam  plant  of  47,000  kilowatts,  and  another  of 
ibriut  12.000-kilowatt  capacity,  and  have  found  it  necessary  to  rent 
\  third  steam  plant  in  the  city  of  I^s  Angeles,  in  order  to  maintain 
"^ir  lottd  and  provide  for  energy. 
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Senator  Works.  Mr.  Brackenridge,  before  you  leave  the  subject, 
what  active  competitors  have  you  in  the  field  which  you  cover! 

Mr.  Brackenridor.  I  was  coming  to  that. 

Senator  Works.  Then  do  not  let  me  interrupt  the  course  of  your 
btatement.  • 

Mr.  Brac'krnridge.  I  will  take  that  up  in  due  course.  Covering; 
a  large  portion  of  the  same  territory,  there  are  operating  in  southern 
California,  in  competition  with  the  Southern  California  Kdison 
Co.,  the  Pacific  Light  &  Power  Corporation,  the  Southern  Sierras 
Power  Co.,  and,  in*  the  city  of  Los  Angeles,  the  Los  Angeles  (Jas  & 
Electric  Co.  These  three  companies  are  operating  in  certain  parts 
of  the  territory  occupied  by  the  Southern  California  Edison  Co. 

Senator  Works.  And  it  is  expected  that  the  city  of  Los  Angeles 
will  soon  become  a  competitor,  is  it  not? 

Mr.  Bracken  RIDGE.  \es;  the  citv  of  Los  Angeles  is  now  buildin{^« 
and  has  nearly  completed,  an  aqueduct  some  240  miles  in  length,  and 
has  partially  constructed  a  water-power  plant  for  the  development 
of  approximately  30,000  kilowatts.  It  is  propose<l  to  bring  this 
power  to  the  city  of  Los  Angeles  for  distribution  and  use  it  in  light- 
mg  the  city  and  also  furnishing  power  for  industrial  (>urpos(>s. 
When  this  plant  shall  have  been  completed  and  its  distributing  sys- 
tem acquired  or  constructed  we  will  have  a  fourth  competitor. 

Senator  Works.  Are  all  i)f  the  (companies  you  have  mentioned  op- 
erating in  the  city  of  Los  Angeles,  or  onlv  a  part  of  them? 

Mr.  Bkackenridoe.  Onlv  the  Pacific  Light  &  Power  Corporation 
and  the  Los  Angeles  (las  k  Electric  Co.  and  ourselves.  The  South- 
em  Sierras  Power  Co.  cmerates  in  the  neighborhood  of  San  Ber- 
nardino, and  is  also,  as  I  understand,  building  a  transmission  line 
to  the  Imperial  Valley,  which  when  completed  will  be  the  longest 
transmission  line  in  the  Tnited  Stat(*s. 

Senator  Norris.  F.or  what  distance  will  they  transmit  energy! 

Mr.  BRACKENRiiMiE.  They  will,  when  the  line  is  completed,  trans- 
mit it  some  (>00  miles,  I  am  inforinetl. 

Senator  Norrih.  How  much  of  a  loss  will  there  be  entailed  in  the 
transmission  of  p(»wer  that  distance  f 

Mr.  Brackenridge.  I  could  nrt  express  any  opinion  on  tliat  sub- 
ject, because  it  de|)end8  on  how  mu(*h  power  they  send  over  the  line, 
the  size  of  the  copper,  and  a  great  many  other  conditions. 

Senator  Norris.  I  suppose  they  will  have  the  most  modem  and  the 
best  equipment.     In  that  case,  what  |H*rcentage  would  ))e  the  losst 

Mr.  Brackenridoe.  I  do  not  know,  l>ecause  I  do  not  know  what 
the  size  of  the  copper  is,  nor  the  voltage,  and  I  do  not  know  how 
much  |>ower  will  pass  over  the  line.  If  they  pass  7,000  kilowatts 
over  the  line,  with  a  certain  size  of  copper,  the  loss  w*ill  l)e  one  thing, 
and  if  they  send  'J0,000  kilowatts  over  the  line,  the  loss  will  be 
another  thing. 

Does  that  answer  vour  question.  Senator  Y 

Senator  Norris.  No,  it  <loes  not  answer  it. 

Senator  Sm(m)T.  I  take  it  you  can  not  answer  it. 

Mr.  Bra(kenrii)Oe.  The  (iui*stion  can  not  be  answered  unless  all 
the  conditions  surrounding  tlie  tranniission  are  given* 

Senator  Norrih.  I  sup|K>se  that  the  company,  of  a)ur8e,  would  have 
the  moHt  economical  equipment  for  its  purposes.    I  asked  the  quos- 
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[.on  simply  to  find  out  how  far  they  were  able  to  carry  electric  en- 
'*-<!}'  now  as  a  practicable  proposition. 

Mr.  Bracked  RIDGE.  It  may  be  true  they  have  the  most  modem 
*-  iipment;  it  is  possible,  nevertheless,  there  may  be  a  wide  variation 
:r.  the  loss.  The  question  can  not  be  answered  unless  all  of  the  con- 
rt.ons  of  operation  are  known. 

?^nator  jfoRRis.  I  only  wanted  your  opinion. 

>enator  Smoot.  Express  your  opinion  as  to  what  the  loss  will  be 
r.'ler  the  very  best  conditions. 

Senator  Clark.  Not  as  to  their  equipment,  but  the  very  best 
-  .  pment. 

Mr  Brackenridge.  I  should  think  the  loss  in  power  might  be  25 
;^r  cent 

^vnator  Smoot.  That  is  as  near,  I  believe,  as  you  can  come  to 
.:.-neriiig  the  question. 

Mr  Bracken iliDOE.  The  operations  of  all  the  companies  at  the 
:  '-^nt  time  are  iinder  the  control  of  a  railroad  commission,  which 
^^•i  been  in  force  for  some  three  years  or  more.    The  commission 

s  verv  broad  and  comprehensive  powers.  They  have  the  power 
\n  ry^rolate  rates,  not  merely  the  maximum  rate,  but  they  have  abso- 
'.  le  power  to  regulate  both  maximum  and  minimum  rates  which 
N*!  ill  1)6  charged  lor  power  and  light,  or  for  any  other  purpose. 

The  Chairman.  Tney  have  the  right  to  fix  a  definite  rate? 

Mr.  Bracken  RIDGE.  They  have  the  power  to  fix  a  definite  rate. 
AnJ  their  powei*s  also  cover  the  issuance  of  stock,  the  prices  at 
'  ich  it  can  be  sold,  the  issuance  of  bonds,  and  the  price  at  which 
f  V  can  be  sold*  and  have  control  of  all  conditions  governing  the 
'  vsical  properties,  every,  expense,  expenditures  in  new  construc- 
t  Ti.  generating  plants,  transmission  lines,  and  everything  that  is 
f^'Mifcted  with  the  conduct  of  the  company's  business. 

Jvnator  Norris.  Are  those  about  all  of  the  powers  you  can  confer 
n  •connection  with  the  regulation  of  the  transportation  of  electricity? 

Mr.  Bracken  ridge.  I  think  they  have  them  all. 

vnator  Xorris.  I  would  like  to  ask  you  as  to  your  judgment  as 
I  *  '^iness  man,  particularly  in  this  business,  what  you  think  of  the 
'  '^ers  thus  delegated  to  this  commission?  Has  it  been  wisely 
.  im.nistered.  and  is  it  a  system  of  control  which  gives  efficiency 
*  the  ^neration  and  distribution  of  electrical  ener«ry?  Has  it 
>vn  satisfactory? 

Mr.  Brackenridqe.  In  general,  I  think  it  has  been  satisfactory 
9>  far  as  our  company  is  concerned. 

^^enator  Norris.  Is  there  any  dissatisfaction  on  the  part  of  the 
toQDtniesf 

Mr.  Brackekridge.  Not  that  I  am  aware  of. 

Senator  Norris.  The  public-utilities  corporations  are  not  com- 
rUining  in  California  tnat  they  are  not  sufficiently  regulated,  are 

• 

Mr.  Brackenridge,  I  have  not  heard  it. 

Senator  Smoot.  Do  they  promulgate  regulations  requiring  you  to 
bep  tip  yonr  appliances  and  equipment  for  handling  the  business? 

Mr.  jBrackenridoe.  Yes,  sir;  and  not  only  that,  but  they  have  the 
P^er  to  require  ns  to  extend  into  new  territory  in  supplying  power. 
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Senator  Nobris.  I  presume  they  have  power  to  require  you  to 
develop,  for  instance,  anv  water-power  proposition  vou  own. 

Mr.  jBbackenbidoe.  If  it  were  in  a  forest  reserve) 

Senator  Nobris.  No;  anywhere  in  California  over  which  they  have 
jurisdiction.  They  probaoly  would  not  compel  you  to  develop  some- 
thing on  Government  land. 

Mr.  BRACKENRmoE.  I  would  not  like  to  answer  that  question  posi- 
tively, but  I  presume  that  their  powers  would  extend  to  compellinff 
us  to  develop  a  station  if  there  was  a  public  necessity. 

Senator  Norris.  I  am  asking  that  question,  based  on  the  assump- 
tion that  there  was  a  public  necessity  which  would  require  it. 

Mr.  Brackenridoe.  I  think  they  have  that  power. 

Senator  Workh.  It  is  a  matter  that  would  necessarily  follow  the 
riffht  to  compel  you  to  extend  your  service. 

Mr.  Brackenridoe.  In  further  answer  to  your  question  as  to 
whether  the  commission  has  been  satisfactorv,  at  the  time  the  ques- 
tion was  voted  upon — ^that  is,  the  (|uestion  of  the  powers  of  the  rail- 
road commission — the  only  powers  which  were  not  left  in  the  com- 
mission were  those  of  regulating  rates  within  the  bounds  of  a  munic- 
ipality, and  that  power  was  left  with  the  governing;  body  of  the 
city,  the  trustees,  or  the  council,  or  whatever  political  body  that 
power  was  vested  in.  And  we  were  therefore  in  the  position  of  hav- 
ing our  rates  regulated  outside  of  the  iuimici))alities  by  the  railroad 
commission  and  inside  of  the  municipalities  by  the  political  bo<iy 
in  which  was  vested  that  authority. 

Senator  Works.  And  the  fixing  of  rates  by  l(K*al  bodies  was  never 
satisfactory,  was  Hi 

Mr.  Bracken RiixiE.  It  was  entirely  unsatisfactory,  because  while 
they  theoi*etically  had  the  power  to  regulate  the  rates,  if  the  regula- 
tion was  not  satisfactory  to  the  people  of  that  town  the  city  then 
vot4*d  on  the  rate  which  should  be  charged. 

Senator  Xorris.  Has  that  been  chaniredf 

Mr.  Hkackknriimik.  Ueceiitlv,  in  the  last  November  election,  that 
question  was  voted  upon,  and  the  \ote  was  carried,  placing  the  power 
of  regulating  rates  within  innnicipalities  in  the  hands  of  the  rail* 
road  comnuKsion,  so  that  they  now  have  control  of  the  rates  through- 
out the  State,  regardless  of  \>hether  they  are  within  or  without 
municipal  bounds. 

Senator  Xorrih.  Is  this  an  appointed  commission? 

Mr.  Brackknrhmjk.  It  is  appomted  by  the  governor. 

Senator  Xorris.  How  manv  are  tliere  on  the  board? 

Mr.  Hra(  KKNRiDGE.  Thcrc  are  five. 

Senator  Xorrih.  .\ppointed  for  specific  terms? 

Mr.  HRAC'KKNRitK;K.  Yes. 

Senator  Xorrih.  What  is  their  term  of  oflice? 

Mr.  Brittox.  If  you  will  pardon  me,  when  they  ^ere  appointed  hv 
the  governor,  they  were  appointed  for  two,  four,  and  six  vears,  so 
that  one  drops  out  every  two  years. 

Senator  Workh.  Those  wei-e  merelv  the  first  meinl>ers,  and  after 
that  it  is  a  six-year  term? 

Mr.  BRrrroN.  Yes,  sir. 

Senator  Smoot.  How  long  has  this  law  Un^n  in  operation.  ci*enting 
this  commission? 

Senator  Works.  About  three  veais. 
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Mr.  BRiTroK.  The  amendment  was  adopted  October,  1911,  and  the 
act  went  into  effect  March  20',  1912. 

Senator  Shoot.  Suppose  you  had  a  commission  appointed  that 
■ligfat  make  up  their  minds  that  they  were  going  to  make  the  rate  so 
low  that  it  would  destroy  your  property :  have  you  a  right  to  appeal 
to  the  courts} 

Mr.  ButACKJENRmoE.  I  believe  not 

Sttu&tor  Nomas.  Oh,  yes;  you  must  have. 

Senator  Robinson.  Oh,  yes;  you  can  not  take  away  that  by  any  leg- 
islation. ^  You  can  not  deprive  a  man  of  the  right  of  appeal  against 
having  his  property  taken  away  from  him  by  any  legislation,  either 
congressional  or  State. 

Mr.  Britton.  llie  law  provides  that  as  to  findings  of  facts  the 
« ummissions  decision  shall  be  final,  and  that  there  shHl  be  no  appeal 
from  that. 

Senator  Robinson.  That  would  make  no  difference. 

:Senator  Clabk.  That  same  thing  is  true  of  all  final  appeals. 

Senator  Works.  You  may  bring  a  suit  regardless  or  that  provi- 
Mun.     There  is  no  question  about  that. 

Senator  Robinson.  You  can  not  take  away  a  man's  property  by 
char]ging  less  rates  than  are  remunerative. 

Senator  Smoot.  That  is  true. 

Mr.  Bracken  RIDGE.  I  thought  your  question  was  whether  the  deci- 
«-*ons  of  the  commission  could  be  appealed  from.    They  can  not. 

Senator  Works.  You  are  right  about  your  answer.  There  is  no 
•iirect  appeal  from  it«  but  nevertheless  it  is  not  conclusive. 

Mr.  Brackexridge.  I  am  not  a  lawyer,  and  could  not  answer 
on  that  point. 

With  reference  to  the  question  of  competition  versus  monopoly, 
"^hich  has  been  much  discussed,  it  appears  to  be  the  opinion  of  the 
i  alifomia  railroad  commission,  so  lar  as  we  are  able  to  judge,  to 
diMTourage  competition  and  substitute  therefor  regulated  monopoly,, 
and  I  lielieve  that  by  that  process  you  will  reap  benefits  which  are 
ti'jc  possible  under  competitive  conditions,  and  l  think  that  theory 
^:|J.  lieen  well  established.  Personally  I  feel  that  it  is  better  for 
p'och  the  company  and  for  the  consumer  that  so  far  as  possible 
•ooipetition  shall  be  eliminated,  and  there  are  many  reasons  for  this. 
For  instance,  it  seems  to  be  obvious  that  where  we  have  a  case  such  as 
I  riled  in  California  where  we  have  four  competing  companies,  there 
r:i  c-t  \te  the  expense  of  four  administrations,  to  say  nothing  of  the 
jreaC  tluplication  of  power  stations,  etc. 

^^nator  Sterling.  Is  it  not  a  question,  after  all,  as  to  under  which 
sysLem  the  consumer  will  be  mo^  benefited? 

Mr.  Brackenrhme.  Yes,  sir. 

Senator  Sterling.  Is  it  demonstrated,  do  you  think,  that  with  a 
monopoly  tibe  consumer  will  be  benefited  as  much  as  where  there  is 
rifmpetition! 
Mr.  Bracken  KiDGE.  I  think  so,  most  decidedly. 
^Senator  Clark.  Over  the  regulated  monopoly? 
Mr.  BaACKSNRmoE.  Yes.    It  can  not  be  otherwise,  for  the  reason 
that  the  consumer  pa]rs  for  it  in  the  end,  on  any  theory  of  regula- 
tion which  can  be  possibly  devised.    The  consumer  is  the  one  who  has 
to  pay  for  unnecessary  extravagance. 
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Senator  Works.  In  Los  Angeles  you  have  two  telephone  com- 
panies, for  example,  have  you  not'iF 

Mr.  Brackenridoe.  Yes,  sir. 

Senator  Works.  Has  that  ever  proved  to  be  a  benefit  to  the  users  of 
telephones  in  the  city? 

Mr.  Brackkn RIDGE.  No,  sir;  on  the  contrary,  it  is  proving  a  very 
great  nuisance. 

Senator  Workh.  It  is  generally  regarded  as  very  detrimental,  is  it 
not? 

Mr.  Brackenrukse.  Yes,  sir.  I  have  never  heard  anyone  using  the 
two  telephones  who  did  not  advocate  the  merging  into  one  system* 

Senator  Norris.  Now,  on  that  point,  is  it  not  true  that  telephone 
rates  are  less  in  Los  Angeles  than  iii  many  eastern  cities? 

Senator  Works.  No;  1  think  not,  Senator  Norris.  They  are  regu- 
lated there,  just  the  same  as  the  other  things. 

Senator  Norris.  I  agree  with  you  fully.  Senator,  that  two  tele- 
phone systiMiis  ai'e  an  awful  nuisance,  but  1  saw  a  statement  sometime 
ago  givine  a  list  of  cities  where  theix^  were  two  and  where  there  was 
one,  and  I  think  Los  Angeles  was  one  of  the  latter;  and,  as  I  re- 
member it,  the  rates  charged  to  the  consumer  for  the  use  of  the 
telephone  was  u  g(H)d  deal  less  than  we  have,  for  instance,  in  Wash- 
ington. 

Senator  Works.  That  is  the  result  of  the  regulation  of  rates.  The 
rates  are  fixed  by  the  commission. 

Senator  Smoot.  Our  experience  is  this:  We  had  two  telephones, 
and  the  piice  dropned,  I  think,  about  r>0  cents  a  month,  or  somethinj^ 
like  that,  but  everybody  was  compelled  to  have  two  telephones. 

Senator  Xorhis.  That  is  the  objection  to  it. 

Senator  Works.  They  have  to  have  two  telephones  instead  of  one. 

Senator  Smcmit.  We  were  sensible  enough  to  dispose  of  one  of 
thenu  and  we  now  have  only  one  system. 

Senator  Robinson.  The  principle  that  applies  to  telephones  would 
not  necessarily  apply  to.  light  and  heat. 

Senator  Works.  Oh,  no.  I  was  only  illustrating  the  inconvenience 
of  that  sort  of  a  principle. 

Senator  Sm(K)t.  What  he  had  refeivnce  to  was  that  tlie  same  trans- 
mission lines  could  carry  the  power  of  all  of  them,  rather  than  have 
four  transmission  lines. 

Senator  Works.  In  other  words,  that  the  consumer  ought  not  to 
pay  for  a  duplication  of  plant. 

Mr.  RRArKRNRiDOR.  It  has  not  only  the  four  transmission  lines, 
but  there  is  a  duplication  of  the  whole  distributing  system. 

Senator  Works.  And  overhead  exj)enses. 

Mr.  BRArKKNRifwK.  Where  the  companies  are  in  active  competi- 
tion, even  througli  the  State,  towns,  and  cities,  there  would  be  tiiree 
or  four  lines  instead  of  one.  Some  one  must  pay  for  those  poles, 
toder  our  system  of  regulation  of  rates,  which  is  based  on  the  value 
<•!  the  proi>erty  devoted  to  public  service.  The  company  is  not  the 
loser  by  it,  but  the  consumer  is  the  one  who  must,  in  his  rate,  pay 
to  that  extent,  for  an  unnecessary  duplication,  and  that  is  the  theory 
on  which  the  I)enefit8  of  monopoly,  as  against  comi)etition,  is  based. 

Senator  Stkrmno.  I  may  lie  mistaken ;  but  if  I  rememlwr  corret*tly, 
Mr.  Britton  stated  yesterday  that  the  effect  of  com|H*tition  was  to 
reduce  the  price  to  the  consumer  in  one  or  two  instanci*^. 
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Mr.  Brttton.  If  the  committee  will  pardon  me  right  here,  I  would 
.ke  the  privilege  to  set  myself  ri^ht  on  that  statement.  My  asso- 
c  lU  tola  me  last  night  that  I  had  evidently  misled  the  committee 
in  the  statement  I  had  made.  I  did  make  tne  statement  that  when 
^•mpetition  ensued  in  the  three  small  towns  which  were  invaded  by 
the  Great  Western  Power  Co.,  prices  were  reduced,  and,  in  some 
M<e&,  almost  half,  and  that  they  remained  there  under  remilation. 
1  intended  to  say  that  the  prices  in  other  cities  of  the  same  character, 
tnd  other  places,  were  reduced  also  by  the  voluntary  action  of  our 
'••mpany.  It  was  not  done  by  order  of  the  commission,  but  by  the 
v'.mtary  act  of  our  company. 

.Senator  Works.  Well,  in  any  event,  the  corporations  supplying 
r-^iwer,  whether  it  be  one  corporation  or  two  corporations  or  a  dozen, 
:s  entitled,  under  the  law  of  California,  to  a  i*easonable  return  on  the 
icvfi^tinent  after  paying  operating  expenses,  depreciation,  etc. 

iir.  BRrrroN.  The  commission  has  allowed  8  per  cent. 

Senator  Works.  Yes,  and  if  you  have  two  of  them  you  have  cot  to 
par  that  interest  on  twice  the  investment,  if  the  plants  are  dupli- 
called. 

Mr.  Brttton.  That  is  true,  on  the  basis  of  the  valuation  of  this 
rr.iperty  involved,  which. has  not  been  diminished  by  competition, 
'.-;t  reinains  there  to  serve  the  consumers. 

Senator  Works.  Whether  the  individual  consumer  is  required  to 
Tj?  more  money  or  not,  the  community  bears  the  budren  of  sup- 
p<i>rtine^two  companies  instead  of  one. 

Mr.  BRrrro^.  That  is  true;  yes,  sir. 

Senator  Norris.  Does  this  commission  have  control  over  the  tele- 
:  one  system  in  California? 

)Ir.  6r.\ck£n  RIDGE.  All  Dublic  utilities. 

Before  this  digression  I  was  saying  something  on  the  physical 
toriperty  of  the  Southern  California  Edison  Co.,  in  order  that  you 
r.:jrfit  have  clearl}'  before  you  the  conditions  now  existing  and  the 
r.'^>5gBity  or  desirability  of  proceeding  further,  with  the  water-power 
development  which  the  company  has  now  under  consideration^ 

Tlie  generating  stations,  as  now  constructed  and  in  operation,  con- 
^  -4  of  a  chain  or  water  powers  in  the  Sierra  Mountains,  and  steam 
:  ints  which  I  have  already  mentioned,  making  a  total  capacity  of 
approximately  120,000  horsepower,  of  which,  I  should  say,  nearly 
*  .'•''>  horsepower  is  developed  by  water.  And  when  I  say  that 
f  rr»yH:»rtion  1  mean  that  represents  the  amount  of  machinery  in- 
itiiled. 

^>f  course*  there  are  periods  when  the  streams  run  very  low  and 
*»'-■•*  amount  of  water  power  which  can  be  derived  from  that  source 
:^  v-rj  much  less,  and  it  has  to  be  supplemented  by  steam  power. 

Tlie  water  powers  now  in  operation  on  the  streams  known  as 
"^MiU  Anna  Kiver,  Mill  Creek,  Lytle  Creek,  and  the  Kem  River, 
vf  operating  under  a  special  act  of  Congress  of  March  1,  1906,  and 
i.>  for  a  term  of  40  years,  subject  to  such  regulations  as  the  Secre- 
Ury  of  A^culture  may  impose,  but  the  term  is  a  fixed  term — 40 

JrafBL 

^ator  Smocit.  May  I  ask  you  whether  you  have   a   scale  of 
•Mrges  with  you? 
Mr.  Bracken  Rn>GB.  Yes,  sir. 
Senator  Smoot.  Could  you  put  that  in  at  this  point? 
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Mr.  Bracken  KiDGE.  Yes. 

(The  schedule  referred  to  is  as  follows:) 

T<»n  ceiitK  per  b(M-Ke|»ow<»r  iK»r  Hiiuum  for  first  year,  Increttsiog  10  cents  per 
year  to  tenth  year  and  coiitintiluic  at  $1  per  year  thereafter  to  expiration  of 
lease,  with  certain  deduct  lona  a  a  siieclfled  in  The  Use  Book,  1911. 

Mr.  Brackenridge.  Although  the  plants  are  operating  under  this 
special  act  of  Congress,  the  act  is  not  specific  as  to  just  what  the 
tune  shall  be,  and  those  terms  are  fixed  by  the  Secretary,  and  they 
are^  for  the  first  year,  10  cents  per  horsepower  per  annum,  increasing 
by  increments  of  10  cents  a  year  until  the  tenth  year,  when  it  becomes 
a  dollar  and  continues  at  that  rate  for  the  remainder  of  the  time. 
That,  however,  is  modified  by  certain  exceptions.  The  Secretary  has 
the  authority  to,  and  in  fact  does,  make  ver3r  material  reductions  in 
those  charges  in  accordance  with  the  rules  laid  down,  which  provide 
that  the  charges  shall  be  proportionate  to  the  amount  of  lands  oc- 
cupied by  these  works  within  the  forest  reserves. 

Senator  Shoot.  Does  he  charge  you  on  the  peak  load  ? 

Mr.  Brackenridge.  No;  the  charges  are  based  on  the  flow  of  the 
stream,  and  there  is  also  taken  into  consideration  the  amount  of 
machinery  which  they  have  installed. 

Senator  Shoot.  Then  the  horsepower  is  computed  from  the  amount 
of  the  flow,  rather  than  from  the  amount  of  energy  venerated  i 

Mr.  Brackenridge.  Yes,  sir;  from  the  amount  of  the  flow,  and  T 
think  properly  so,  because  the  territory  might  be  occupied  and  a 
very  small  amount  of  power  developed/and  the  theory  is  that  if  we 
are  going  to  use  this  land  we  must  use  the  power  which  is  available 
at  that  site. 

Senator  Works.  Does  it  occur  that  the  competing  companies  have 
their  sites  on  the  same  stream  that  you  have,  in  anv  case? 

Mr.  Brackenridge.  In  the  case  of  the  Kern  lliver,  the  Pacific 
Light  &  Power  Co.  has  one  plant  on  that  river. 

Senator  Wokk**.  Are  yoii  nhoxe  or  below  them? 

Mr.  HnAruKMMiHJK.  The  o|M»r:itin^  station  which  we  now  have  i« 
l)eloW  them. 

And  in  that  connection  I  was  ^tnufz  to  continno  to  say  that  in  addi- 
tion to  these  operating  |)lnnts  we  have  on  the  Kern  River  four  undt*- 
velo]>e(l  water  powers  which  ar*e  now  under  the  pivsi^nt  reertilntion 
of  the  Se<*retjiry  of  .Vgriculture,  and  we  have  had  them  un((er  these 
conditions  far  M>methin^  like  a  year  and  a  half,  and  are  prm^eedinp; 
actively  with  the  construction  of  one  of  those  developments.  That  is 
w*hat  is  known  as  progress! \e  development:  that  is  to  say.  we  are 
rtMpiired  to  hiiihl  one  of  thos<»  |>lants  within  a  specified  timQ.  Within 
another  specilled  time  we  are  required  to  commence  work  on  the  next 
one  and  complete  it  within  a  gi\en  time,  and  so  on.  until  all  of  the 
chain  of  water  powers  is  (lcvelo|HHl:  hut  it  is  my  imderstanding  that 
so  long  as  we  d<»velop  one  in  g^wxl  faith,  or  two,  our  failure  to  develop 
the  other  d<M»s  not  con»»titute  a  forfeittire  of  the  one  which  wo  ai"e 

const  met  inc. 

S«»nator  WoitKs.  Have  you  estimated  anything  about  what  amonni 
of  power  vou  can  develop  on  the  Kern  lliver,  u^r  example,  with  the 
water  rights  you  have? 

Mr.  BRAC'KKMniMjr.  Ves:  we  can  de\elop  something  over  100,(><)<) 
hoi>5<»power. 

Senator  Work**.  On  that  one  ^-tream? 
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Mr.  Bkackenridoe.  On  that  one  stream.  And  the  plant  which  we 
.re  now  developing  is  a  plant  for  the  development  of  30,000  kilo- 
«atts,  and  when  completea,  and  with  the  transmission  line  ready  for 
ijstribatioii  to  the  consimiers,  will  cost  $6,000,000. 

Senator  Works.  You  carry  all  of  your  power  from  that  stream 
-»ath«  do  you  not?    No  proportion  of  it  goes  north? 

Mr.  BBACKEKRmoE.  It  all  goes  down  to  the  city  of  Los  Angeles  and 
•  distributed  from  there. 

Senator  Smoot.  What  is  your  highest  water  head? 

Mr*  BBACKEXRnxsE.  The  one  which  we  are  operating  is  875  feet. 
r.ie  one  which  we  are  constructing  is  785  feet. 

Senator  Siiooi'.  That  is  a  splendid  fall. 

Senator  Norris.  Is  it  the  mtention.  with  this  increase  of  power 
•'.At  you  will  have  with  these  plants  when  completed,  to  extena  your 
>l«ratic»is  into  other  fields  or  to  disccmtinue  some  of  the  steam  plants, 
'.>r  instance? 

Mr*  Brackenridge.  It  is  to  provide  for  the  rapidly  increasing  busi- 
ness. Our  business  increases  at  the  rate  of  15  or  16  per  cent  per 
t&niim<,  and  we  have  over  three  and  one-half  years  from  this  date 
.n  whi^  to  complete  this  plant  which  we  are  now  working  on.  So 
rhat.  if  we  proccNed  with  the  work,  we  expect  by  the  time  tnis  plant 
s  completed  that  our  demands  for  power  will  have  so  increased 
that  we  will  absorb  all  of  the  output  that  will  be  produced  by  this 
-tation*  And  you  must  bear  in  mind  that  while  we  are  making  esti- 
:-iates  of  40«000  horsepower  there  are  times  when  the  flow  of  the 
•tream  is  so  low  that  we  will  not  get  anything  like  half  of  that. 

Senator  Norris.  Then  you  will  have  to  increase  your  steam  power 

Mr.  Brackenridge.  The  probability  is  we  will  have  to  put  in  some- 

t\in4?  ^  ^^^  ^^y  ^^  steam. 

•Venator  Xorris.  In  that  connection  I  would  like  to  have  you  give 
ji  the  benefit  of  your  knowledge  and  experience  in  regard  to  the 
-  <tmarative  cost  of  electricity  by  steam  and  by  water  power. 

Mr.  Brackenridoe.  That  is  a  very  difficult  question  to  answer, 
^ittaior.    It  is  one  that  I  would  be  very  glad  to  answer  for  myself, 

•  :t  I  could  not  do  it  definitely.  It  is  quite  impossible  to  segregate 
liie  two,  liecause  they  are  all  interconnected — the  steam  plants  and 
-•  iter  plants. 

.NenatcT  Xorris.  It  would  seem  to  me,  from  the  fact  that  you  are 
lamtaining  these  water  powers  and  also  extending  your  activities  in 
■  Etw-power  development,  that  it  must  be  the  judgment  of  your 
'•^apany  that  there  is  economy  in  that  character  of  development,  or 
J  >u  wonld  not  do  it. 

Mr.  Brackenridge.  It  is  my  judgment  that  there  is  economy  in 
X  at  the  present  time. 

Senator  Xorris.  It  is  economical  then,  comparatively  speaking,  to 
ii!Aerate  power  on  a  stream  that  varies  so  that  you  have  to  supple- 
'  fnt  it  with  steam  at  different  times  of  the  year? 

Mr.  Brackenridge.  Yes;  there  is  some  economy,  but  the  two  are 

•  ming  veiT  clo^e  together ;  there  is  not  even  now  very  much  differ- 
^fjot^  and  there  is  a  conflict  of  opinion  in  our  own  organization  as  to 
'•hetber  water  power  or  steam  is  cheaper.  But  it  is  my  opinion,  and 
t  may  hare  some  influence  in  inducing  them  to  go  ahead  with  these 
'  !ant^. 
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Senator  Smoot.  What  kind  of  engines  are  you  using  in  developing 
electricity  by  steam? 

Mr.  Bracken  RiDOE.  AH  of  our  engines  now  are  of  the  turbine  tv|xv 
In  the  new  station  which  we  have  just  built,  which  is  a  very  miM^eni 
station  on  the  ocean  front,  we  have  one  generating  turbine  of  l^JXH) 
kilowatts,  another  of  15,000  kilowatts,  and  the  third  one  of  M^i)^)^} 
kilowatts,  and  we  have  provided,  in  that  building,  space  and  founda- 
tion for  a  fourth  one  which  we  expect  will  be  not  less  than  25«0<>0 
kilowatts,  and  probably  80,000  kilowatts. 

Senator  Nohris.  You  use  oil  for  fuel,  entirely  ? 

Mr.  Bracken  RIDGE.  We  use  oil  for  fuel. 

Senator  Works.  Have  you  any  storage  reservoirs  in  conniH'tion 
with  yoar  plant  on  any  of  those  streams? 

Mr.  Bracken  RiDOE.  None  whatever. 

Senator  Works.  Could  the  flow  be  regulated  and  increased  during 
the  dry  season  for  reservoirs  for  the  store  of  water? 

Mr.  BRACKENRiixiK.  It  could  be;  yes,  sir. 

Senator  Works.  Is  it  possible  and  practicable  ? 

Mr.  Bracken RiDOK.  I  think  on  the  Kern  Kiver  that  would  l)e  pc>> 
sible,  but  it  has  been  claimed  by  the  irrigators  below  that  it  wt^iihi 
interfere  with  the  continuity  of  the  How,  because  they  have  their  o%\  u 
reservoir  in  the  valley  below,  and  they  prefer  to  use  that  for  the 
reasons  which  they  give,  namely,  that  if  they  take  the  fl<MHl  wat4»rs 
down  during  the  winter  and  store  the  water  below,  where  it  can  \h* 
drawn  without  traveling  over  many  miles  of  dry  river  ImhI,  subjort 
to  seepage  and  evaporation,  etc.  In  other  words,  they  have  it  right 
at  hand,  where  thev  can  nso  it,  and  I  undci^stand  that  in  this  resi'rvoii 
below  they  impound  substantially  all  of  the  Hood  wattM^s  of  th»» 
stream,  so  that  none  of  it  goes  to  waste. 

Senator  Works.  There  are  no  storage  reservoii's  al)Ove  you? 

Mr.  Brackkmiiikjk.  No,  there  are  no  storage  reservoirs  on  the  river 
at  all.  The  wattu*  which  pasM^s  through  the  wheels  flows  down  the 
river  for  the  In^nefit  of  the  irrigators  below,  and  we  are  not  permitted 
to  waste  any  of  the  water.  In  other  words,  we  are  required  to  let  it 
pass  whether  we  require  it  for  i)ower  or  not;  it  must  pass  continu- 
ously  and  uninterruptedly  to  the  farmei^. 

Senator  Works.  I'hat  is  <»ne  of  the  largest  streams  of  southern 
California,  is  it  not^ 

Mr.  Bra<  Ki.NKiiHiK.  It  is  (me  of  the  largest;  yes,  sir. 

Senator  Works.  And  supplies  a  gmxl  nuiny  acres  of  land  with 
water  for  irrigation  i 

Mr.  HRArKKNRiiHSK.  Ves,  sir;  that  irrigates  a  good  many  thousand 
acres  of  land  Ih»1ow. 

Senator  Norkis.  I  would  like  to  iisk  you  if  you  are  able  to  give 
the  figures,  in  regard  to  a  comparison  l>et>Y(Hm  oil  as  a  fuel,  as  you 
use  it,  and  antlirarite  oml,  let  us  say,  as  J^l  a  ton.  Can  you  give  the 
comparative  cost  in  electric  energy  ' 

AN  hat  do  thev  pnv  here  for  coal  i 

Senator  SM<Hn'.  I  do  not  know  of  any  one  using  anthracite  coal  for 
the  development  of  steam.  Hituminons  coal  is  always  used  for  the 
development  of  steam.  I  conid  tell  you  uhiit  it  cost  out  in  our 
country. 

Senator  Norbih.  1  would  like  to  compare  it  with  Washington. 
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Dr.  Smith,  can  you  give  me  the  price  of  coal. that  is  paid  by  the 
Goremment  or  other  parties  here  in  Washington  and  what  kind  of 
eoal  is  used  in  the  production  of  electricity  ? 

Dr.  Smith.  I  could  not  tell  you,  for  the  production  of  electricity* 
Of  coarse  they  use  bituminous  coal.  . 

Senator  Nobsis.  You  do  not  know  what  that  costs  per  ton  ? 

Dr.  SiOTH.  No;  I  could  not  tell  you. 

Senator  Skoot.  I  could  tell  you  what  it  is  out  our  way. 

Senator  Nobbis.  I  know  what  it  is  out  where  I  live,  too;  but  I 
vould  like  to  know  what  it  costs  here. 

Well.,  Mr.  Brackenridge,  can  you  give  us  this  information,  com- 
paring the  cost  of  electncity  produced  by  steam,  using  oil  for  fuel, 
at  the  price  you  have  to  pay  for  it  there,  where  you  use  oil  with 
eoal — bituminous  Qoal? 

Ifr.  Bbackekbuxje.  I  could  not,  because  I  had  had  no  experience 
there  at  aU  in  the  use  of  coal — ^none  whatever.  We  have  used  oil 
exclusively.    In  fact  we  have  no  coal. 

Senator  Nobbis.  I  understand  that  thoroughly,  but  I  thought 
majrbe  yon  had  made  some  investigation? 

Ifr.  baACKENBnxjE.  I  have  had  no  occasion  to  make  an  itivesti- 
gation  into  that,  for  that  reason. 

Senator  Nobbis.  Can  you  give  us  any  information  in  regard  to 
the  mmount  of  oil  that  you  use  there  in  the  production  of  energy 
:**r  horsepower,  for  instance. 

Ifr.  BRACKE29BIDOE.  I  Can  give  it  to  you  in  other  terms.  Of  course 
that  is  a  varying  quantity  a&o. 

Senator  Nobbis.  Of  course  I  know  that  is  not  very  definite. 

Mr.  BsACKENBiDOE.  I  do  not  want  to  give  you  an  evasive, answer, 
Senator. 

Senator  Nobbis.  I  realize  that  my  question  can  not  be  answered 
•iefinitoly  without  taking  other  things  into  consideration,  but  take 
inrthing  into  consideration  jou  want  to,  but  give  us  the  advantage  of 
knowing  what  you  do  take  mto  consideration. 

Mr.  Bbackbnbidge.  With  some  of  our  most  efficient  machinery  we 
have  TOCten  as  hi^h  as  285  to  290  kilowatt  houra  out  of  a  barrel  of 
o  L  That  is  runnmg  at  the  highest  stage  of  efficiency,  in  these  great 
S'g  machines  that  we  run,  with  full  load  and  with  high  efficiency. 
In  that  wav  we  get  more  economy. 

*  Senator  Nobbis.  That  is  what  I  want  I  want  you  to  get  it  at  the 
peatest  efficiency  and  utmost  economy  and  under  the  most  advan- 
taceons  circumstances. 

Mr.  Bbackekbidge.  Under  ideal  conditions  we  can  get  about  that 
\y  from  our  oil,  but  it  runs  down  very  much  less  than  that,  of 
where  the  conditions  are  not  so  favorable. 

Senator  Nobbis.  It  will  not  average  that,  will  it? 

Mr.  Bbackekbidoe.  No,  sir ;  nothing  like  it. 

Senator  Nobbis.  Do  you  know  what  it  will  average? 

Mr.  Bbackexbidge.  No  :  I  do  not 
Senator  Shoot.  What  does  your  oil  cost  you  per  barrel? 
Mr.  Bkacke^^bidge.  We  are  pajring  now  about  65  cents  per  barrel 
ti  rrrv  large  quantities. 

Prviceeding  with  the  description  of  these  water  powers  on  the  Kern 
hir^T  and  their  uses  in  connection  with  the  question  which  has  been 
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asked  regarding  irrigation :  On  this  particular  stream  it  is  not  pos 
sible  to  divert  water  to  the  disadvantage  of  any  of  those  desiring  t4> 
use  the  water  for  irrigation  purposes,  so  that  the  entire  volunie  of 
the  stream  is  carried  for  the  benefit  of  the  irrigators  below ;  and,  in 
addition  to  that,  a  very  large  part  of  our  load  is  represented  by  cur- 
rent used  for  pumping  for  irrigation,  and  the  people  below,  there 
fore,  benefit  not  only  bv  the  regulated  flow  of  the  stream  but  they 
also  have  the  benefit  of  very  cheap  power  for  pumping  for  irrig^a- 
tion  purposes.  In  other  words,  there  are  many  of  these  wells  thai 
are  quite  shallow,  and,  strange  and  inconsistent  as  it  might  seem,  wo 
can  pump  more  water  than  we  take  to  generate  the  power  that  is  usi*«i 
m  pumpmg. 

Senator  NoRRis.  That  occurs  in  a  shallow  well,  pumped  by  oKh* 
tricity  generated  from  a  large  head'f 

Mr.  Brackenridge.  Exactlv.  You  know,  we  have  to  use  the  water 
under  875  feet  head,  and  perliaps  we  pump  it  under  a  head  of  only 
50  or  100  feet.  So  that  mstead  of  detracting  from  the  amount  <if 
water  that  is  available  for  irrigation  we.  as  a  matter  of  fact,  multiply 
it  several  times. 

Senator  Works.  You  are  required,  I  suppose,  to  turn  back  into 
the  stream  below  all  of  the  water  that  you  tane  out  above  if 

Mr.  BRACKENRrooE.  Yes. 

Senator  Works.  And  at  a  point  above  where  it  is  desired  for  umi* 
by  irrigators  who  have  water  rights  on  the  stream  ? 

Mr.  ^RACKENRiDOE.  It  happcus  in  this  case.  Senator,  that  there  is 
no  such  condition,  because  the  land  between  the  point  of  diversion 
and  the  point  of  return  of  the  water  is  not  land  that  could  be  farmed. 

Senator  Works.  I  say  you  are  recjuired  to  turn  it  back  into  the 
stream  at  a  point  above  whei*e  it  is  re<)uired  for  use  by  the  irrigators 
who  have  water  rights  on  the  stream. 

Mr.  Bracken  RiDciE.  Yes. 

Senator  Works.  So  that  practically  you  ai*e  not  using  the  water  or 
consuming  it  at  all;  you  ni*e  simply  using  it  and  turning  it  back  into 
the  stream  ? 

Mr.  Bracken RiiKiE  That  is  the  condition. 

Dr.  Smith.  Might  I  interrupt  to  answer  Senator  Xorris  s  question  t 
I  have  l<K)ke<l  up  some  noti*s  that  I  had  taken  at  one  of  our  engiiieer^s 
'•inferences,  and  taking  the  testimony  of  one  of  the  New  York 
engineei*s,  regarding  costs  at  the  Edison  plant,  I  believe  it  was,  ht 
New  York  City,  with  coal  at  $3.-J0  and  the  amsumption  of  coal  l\ 
pounds  per  kilowatt  hour,  it  figuivs  out  that  the  coal  costs  there 
would  be  HO  cents  as  compared  with  your  05  cents  oil  costs, 

I  think  that  is  approximatelv  correct. 

Senator  Norris.  That  is  coal  at  how  much  a  ton? 

Dr.  SMmi.  At  $3.20. 

Senator  Norrih.  All  right    I  am  much  obliged  to  you,  Doctor. 

Dr.  Smith.  Now,  in  that  connection,  the  improvements  in  ma- 
chinery for  the  generation  of  electrical  energv  has  been  mentione<l, 
and  tlie  same  engine<>r  has  c<impared  that  with  the  years  ago.  The 
coal  consumpticm  12  years  ago  was  3|  pounds  as  compared  with  1) 
now,  cutting  it  in  two,  vou  see,  in  12  years. 

Mr.  Brackenriduk.  Might  I  be  i)ermitted.  Mr.  Chairman,  to  ask 

a  Question  f 
The  Chairman.  Certainly. 


WATEB-POWEB   BILL.  127 

Mr.  Bracken  RIDGE.  Do  I  understand  you  to  say  that  coal  at  $8.20 
per  ton  represents  oil  at  about  80  cents  i 

Dr*  SiOTH.  No;  I  figured  it  this  way,  that  if  one  barrel  of  oil 
would  give  285  kilowatt  hours,  which  was  your  statement,  then  the 
fqui  Talent  in  coal  would  be  498  pounds  at  the  New  York  station — ^the 
equivalent  consumption  of  coal. 

Senator  Shoot.  Mr.  Brackenridge  is  right  in  his  statement.    He 
said  that  ooal  at  $3.20  a  ton  is  equivalent  to  oil  at  80  cents,  and  thev 
boT  it  at  65. 
Dr.  Smith.  That  is  right. 

Mr.  Bbackenridoe.  Let  me  ask  what  is  the  maximum  charge  for 
li^tini^  services  in  New  York  under  the  Edison  Co.'s  system? 
Dr.  SsirrH.  The  maximum  is  10  cents. 

Mr.  Bbackenridoe.  I  will  say  that  in  Los  Angeles  the  maximiun 
priee  for  lighting  is  5.5  cents  and  runs  down  to  about  2.5  cents.  In 
outside  districts,  outside  of  Los  Angeles  and  Pasadena,  our  maximum 
price  is  7  cents. 

Senator  Norris.  I  wish  we  had  your  commission  in  the  District 
of  Columbia  to  regulate  it  here. 

Mr.  Bbackenridoe.  We  have  never  had  a  rate  regulated  by  a  com- 
miasion*  Senator;  it  has  been  an  entirely  voluntary  reduction  from 
the  beginning.  I  make  one  exception ;  I  want  to  except  the  city  of 
Loa  Angeles,  where  we  are  regulated  by  the  council.  But  in  the 
outside  territory  the  reductions  have  been  voluntary. 

Senator  Norris.  You  are  not  regulated  ^ow  by  thQ  council  as  I 
understand  you! 

Mr.  Bbackenridoe.  That  was  only  just  voted  on.     It  was  only 
jesterday  that  I  got  the  result  of  the  vote  which  carried  that  measure. 
Senator  Smoot.  What  is  the  lowest  price  your  company  charges 
for  DowerT 

Mr.  Bbackenridoe.  I  think  that  probably  the  lowest  price  for 
pumping  is  about  1}  cents.  That  is  about  the  minimum  price  for 
power  in  those  quantities.  We  have  contracted  with  the  railway  to 
fumidi  power  at  a  somewhat  lower  price,  but  it  is  on  the  basis  of 
taJdnf^  a  given  amount  of  power.  That  is  to  say,  we  sell  them  a 
^I<ick  of  power,  and  they  can  use  any  amount  they  please  up  to  that 
amoimt*  and  as  a  matter  of  fact  on  the  railway  system  they  can 
&oC  use  it  all.  so  that  the  price  which  they  actually  pay  is  more  than 
ippears,  because  they  can  not  use  it  continuously. 

Senmtor  Smoot.  Do  you  limit  them  to  the  use  of  it  in  certain  houi*s 
*»1  the  clay,  or  can  they  use  it  whenever  they  please? 

Mr.  Bbackenridoe.  They  are  free  to  use  it  whenever  they  please. 
There  are,  of  course,  times  when  the  load  is  very  heavy  and  there 
are  times  when  it  is  exceedingly  light. 

Continuing  the  subject  of  these  water  powers  on  the  Kern. River, 
««»  hsre  an  advanta^  in  the  plants  which  we  are  now  operating,  as 
I  SBid  before^  in  havmg  a  fixed  term  of  lease — 40  years.  The  reason 
there  has  not  been  more  progress  made  on  the  development  of  the 
powers  which  we  now  hold  under  a  permit  has  been  the  uncertainty 
of  oar  ability  to  occupy  the  land  for  any  definite  specified  period. 
We  do  not  object  so  much  to  either  the  theory  of  the  charge  or  the 
practical  method  of  determining  that  charge  as  to  its  amount,  if  a 
diarge  is  to  be  made  at  all,  but  we  feel,  m  California,  that  those 
vater  powers  should  be  just  as  free  to  the  people  of  California  as 


128  WATEB-POWEB  BILL. 

the  air  that  they  breathe,  and  that  there  should  be  no  charge  what- 
ever. That  is  our  position,  except  that  possibly  some  nominal  charg« 
sufficient  to  cover  expenses  that  the  Government  might  be  put  to  l#y 
reason  of  the  occupancy  of  the- land  might  be  made,  but  nothing 
more. 

That  is  our  attitude  on  the  question  of  a  charge. 

The  Chairman.  Mr.  Brackenridge,  I  would  like  to  ask  this  ques- 
tion of  you :  I  presume  that  the  reason  that  those  who  are  now  in 
the  business  of  developing  electrical  power  opposed  to  this  bill  in 
its  present  form  is  that  they  think  that  it  would  hamper  them  in 
future  operations  in  extending  their  works  and  puttmg  in  new* 
plants,  etc.,  on  the  rivers  and  on  the  public  lands. 

Would  they  rather  put  in  new  plants  under  the  present  law,  which 
really  authorizes  a  revokable  permit  at  the  pleasure  of  the  Secretary 
of  the  Interior,  than  to  go  in  under  this  new  law,  which  proposes  a 
definite  terms  of  years  and  can  not  be  revoked,  except  for  gooa  cause, 
shown  in  court  ? 

Mr.  Brackenridge.  Mr.  Chairman,  I  am  not  at  all  sure  we  will  be 
able  to  proceed  with  the  work  which  we  are  now  doing,  although  we 
have  spent  a  quarter  of  a  million  dollars  already  on  this  $6,000,0)0 
project.  I  am  not  at  all  certain  that  we  will  be  able  to  proceed  with 
it  under  the  existing  conditions. 

The  Chairman.  As  they  are  now? 

Mr.  Brackenridge.  As  they  are  now.  But  I  can  tell  you  that  we 
will  not  proceed  with  an;^  of  them  under  the  conditions  proposed  by 
this  measure. 

The  Chairman.  Do  you  consider  the  present  conditions  preferable 
and  superior  to  those  under  this  measure? 

Mr.  nRACKENRiixjE.  Yes;  I  do. 

The  Chairman.  Do  you  not  consider  the  present  conditions  very 
unsatisfactory  in  many  respects? 

Mr.  Bracken  RiiMSE.  They  are  unsatisfactory,  but  I  would  not  give 
up  an  unsatisfactory  situation  for  one  that  was  still  more  unsatis- 
factory. 

Senator  Sterling.  Wherein  do  you  regard  it  as  more  unsatisfac- 
tory? 

The  Chairman.  That  is  what  I  would  like  to  know;  wherein  you 
consider  it  more  unsutisfactory,  and  why. 

Mr.  Bra(  kkni{iim;e.  I  regard  it  as  moro  unsatisfactory  because 

Senator  Stkiimnij  (interposing).  You  would  have  a  longer  term 
and  an  irrrvonible  Ww^  under  this  bill. 

Srniitor  Smoot.  l\v  onght  to  have  said  ^^ regulations,^^  rather  than 
-law/' 

Senator  Wokkh.  'I  hat  will  lead  you«  I  suppose,  into  a  consideration 
of  the  hill,  and  yon  might  us  well  take  it  up  lu  its  entiretv. 

Mr.  HiiArhKNtniH.r.  Mr.  (Iniirman,  I  had  not  intended  to  take  up 
a  discussion  of  the  hill  at  this  time,  hut  I  would  be  miite  glad  to  do 
so.    Your  ((ne'^tion  \viu\>  me  to  a  consideration  of  the  l)ill  now. 

Senator  NttintiH.  Mr.  (  hairniiin,  I  would  like  to  suggest  that  the 
gentleman  be  allowinl  to  pursue  his  own  course. 

The  Chairman.  Oh,  yes;  I  do  not  want  to  interfere  with  the  repi- 
lar  order  of  y<»nr  remarks. 

Mr.  HKAiKKMinH.K  I  will  :tri^vver  the  <|uestion  in  a  very  few  words, 
and  take  this  exumple. 


WATEB-POWER  BILL.  129 

The  Chaibman.  Mr.  Brackenridge,  just  go  ahead  in  your  own 

"  ly  aiHl  use  j'our  own  time  as  you  see  fit. 

Mr.  Brackenridge.  For  instance,  there  is  no  need,  that  I  know  of, 

f  the  provision  in  this  law  limiting  the  sale  of  power  to  any  one 

••ni'em  to  50  per  cent  of  the  output  generated.    That  in  itself  is 

•  riMiigh  to  deter  us  from  undertaking  to  operate  under  this  bill. 

The  CnAnuf  AN.  I  think  that  ought  to  be  amended. 

Mr.  Brackenridge.  Oh,  yes;  that  ought  to  be  amended. 

The  Chairman.  You  are  taking  the  bill,  of  course,  as  it  is? 

Mr.  Brackenridge.  I  am  only  answering  your  question  by  citing 
I'.at  one  provision,  without  ^oing  into  a  tull  discussion  of  the  bill. 
I  **iniply  cite  that  one  provision  in  order  to  answer  your  question 

The  flifficulties  we  have  encountered  in  operating  under  the  present 

r>^ilations  are  not  caused  by  any  charge  made  by  the  department; 

:  .^r  are  caused  by  the  maze  of  uncertainty  with  which  the  whole 

t'.njT  is  surrounded,  and  I  think  that  it  is  quite  appropriate  that  I 

«'.<>*ild  bring  to  your  attention  the  conditions  surrounding  the  plant 

^  hii'h  we  are  now  constructing  in  order  that  you  may  have  proper  * 

.11  istration  of  how  these  conditions  operate  against  the  progress  of 

«i»rk  of  this  kind. 

This  permit  was  taken  out  sometime  ago  and  work  was  commenced 

fi  the  plant  sometime  prior  to  the  time  specified  in  the  permit  for  the 

•  •nimencement  of  work,  and  we  endeavored  to  proceed  energetically 

*ith  the  prosecution  ot  the  work,  but  we  were  much  hampered  by 

r»"ison  of  our  inability  to  secure  the  money  to  push  the  work  with 

'ij**  diligence  that  would  satisfy  the  authorities  that  we  were  going 

***  rtimplete  it  within  the  time  stipulated  in  the  permit.    And  it  goes 

^'  thout  saying  that  our  position  was  a  hazardous  one  for  the  reason 

'\4t  if  we  did  not  complete  the  work  within  the  time  stipulated  in 

r-i^  permit,  although  we  might  have  spent  five  or  six  million  dollars 

'•  to  a  given  time  and  the  works  were  not  in  operation,  we  were 

:  the  risk  of  being  thrown  out  of  the  property  altogether. 

It  therefore  became  necessary  to  have  some  assurance  that  the 

:  r.ds  would  be  available  to  carry  the  work  forward  with  suffcient 

-rrr^  to  insure  its  completion  at  the  stipulated  time  beyond  any 

e^ion.    Several  means  were  considered  by  which  we  could  provide 

-  fflHent  money  to  carry  this  work  along  year  by  year  at  a  rate  which 
"Tild  satisfy  the  authorities  that  it  w^ould  be  completed  at  that 

•.nie.    As  thfs  money  was  not  available  from  earnings,  it  was  neces- 

• .  -y  to  resort  to  some  other  means  of  financing.    Several  plans  were 

<  T.'idered.    We  are  permitted,  as  I  assume  most  operating  companies 

•  f  the  country  are,  under  trust  deeds  to  draw  down  bonds  only  to 
•r.^  extent  of*  a  certain  proportion  of  the  amount  of  money  to  be 
•"oent  for  new  construction.  In  other  words,  we  have  to  furnish 
y  per  cent  from  earnings  in  order  to  have  available  money  from  the 
;*ryc«cds  of  the  sale  of  bond  and  the  earnings  must  bear  a  certain 
r^UtioQ  to  fixed  charges  before  we  can  issue  bonds.  It  was  there- 
f'.re  impracticable  to  proceed  with  this  work  with  money  derived  from 
tli^  sale  of  bonds,  and  we  therefore  considered  the  question  of  sell- 
er the  company's  common  stock,  and  made  application  to  the  rail- 
viT  eofmnisBion  for  permission  to  sell  our  common  stock,  which  was 
r  *  ^n :  bat  conditions  have  not  been  favorable  this  year  for  selling 

-  ther  bonds  or  stocks.    We  made  a  great  effort  to  finance  this  project 

7»17 — 13 
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in  some  other  way,  and  we  met  constantly  the  objection  of  baiikei^^ 
to  investing  anything  in  a  project  that  was  surrounded  with  the  un- 
certainties that  prevail  under  the  conditions  of  the  now  exi^tinii 
permit. 

Senator  Nouris.  Is  not  that  remedied  in  this  bill?  That  object icu* 
Is  met,  is  it  not,  in  this  bill  which  we  have  before  us  now  ? 

Mr.  BiLvcKENRiDGE.  No ;  I  think  not.  It  is  not  met,  for  the  reas*»ii 
that  the  bill  states  for  a  period  not  longer  than  50  years.  If  vchi 
change  the  bill  to  read,  *'  For  a  period  not  less  than  50  years,"  tlu'ii 
make 

Senator  Nokris  (interposing).  When  you  get  your  lease,  thoujrli* 
under  that  provision  it  w  ould  Le  for  a  definite  term. 

Mr.  BRACKENRmoE.  When  we  got  the  lease,  but  we  do  not  know 
what  the  lease  would  be. 

The  CuAiRHAN.  What  would  you  say  if  it  was  just  50  years,  iu» 
more,  no  less. 

Mr.  BRACKENRmoE.  Judge  Short  draws  attention  to  the  fact  that 
the  act  under  which  we  are  operating  now  provided  for  99  years, 
and  we  got  40. 

Senator  Norris.  But  the  40-year  term  was  definite  when  you  diil 
get  it  ? 

Mr.  Brackenridoe.  When  we  got  it. 

Senator  Xorris.  So  what  you  cRd  get  would  be  definite  in  the  leasts- 
Mr.  Bracken RiDiiK.  No;  we  have  to  take  what  we  get. 

The  Chairman,  What  would  you  say  of  •'  50  years,"  not  more  nor 
less,  in  this  bilH 

Mr.  Bracken RiiHiE.  We  wouhl  l)e  satisfied  with  50  years  if  50  yearr 
was  a  fixed  time,  but  after  following  that  the  condition  of  recaptun* 
is  so  definite  there  is  no  telling  what  they  are  going  to  take.  That 
would  be  unsatisfactory  to  us. 

Senator  Norris.  Suppose  we  made  it  50  years  and  somebody  wanti*«] 
to  have  a  lease  for  25  years;  he  would  be  compelled  to  take  it  for  r»<> 
years.  There  might  l)e  some  enterprise  where  you  are  going  to  de- 
velop water  power  for  some  specific  purpose  that  was  known  in  a«l- 
vance  would  not  be  wanted  for  more  than  2.'i  years;  for  instance,  in  n 
mine,  or  something  of  that  kind. 

Senator  Works.  You  could  leave  that  to  the  option  of  the  le^Mv, 
giving  him  the  option  of  50  years  or  less. 

Senator  Xorris.  I  do  not  see  the  force  of  the  gentleman's  objeotiiui 
w*hen  the  lease  itself  would  be  definite.  I  suppose  the  Secretary, 
under  this  law,  would  make  the  lease  50  years,  but  when  it  is  matle  it 
will  l>e  stated  in  tenns  in  the  lease,  25,  30,  40,  50,  or  whatever  it  is. 
It  can  not  l>e  more  than  50,  but  it  will  be  definite. 

Mr.  BRAi^KKNRiiMiE.  All  I  can  say  is  we  would  not  want  it  unless  it 
was  at  least  50  years.  The  Secretary  may  think  he  will  do  one  thin^ 
to-day,  but  he  may  do  another  thing  to-morrow. 

Senator  Xorrih.  But  at  least  when  he  d<N\^  do  it,  it  is  then  en<lcd 
and  he  can  not  change  it  afteruanls. 

Mr.  BRACKENRUMiK.  I  do  not  know  that  e\en  bv  the  terms  of  this 
bill  he  can  not  chanp'  it. 

Senator  Norrih.  The  only  wav  he  ccuild  change  it  Mould  be  for  a 
violation  of  the  provisions  of  the  lease,  then  he  would  have  to  i:o 
into  court  to  have  it  canceled. 
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Mr.  Hka( KENRiDGK.  Howcver,  we  feel  that  if  you  aie  going  to  hnve 

:n«*asure  at  all  which  becomes  law  it  should  be  ^o  definite  in  its  terms 

•  .At  there  is  no  (jucirtion  as  to  what  it  means,  and  we  will  never 

^'  t  any  assurance  sufficient  to  convince  capital  to  go  into  these  devel- 

nients  unless  we  have  it  in  such  definite  ternis  that  there  can  be  no 

^•stion,  aind  I  think  that  '*  for  a  period  of  not  longer  than  50  years  " 

-\ixis  that  at  the  discretion  of  the  Secretary  he  may  make  it  three 

•  sr>  or  five  ^'eare  or  two  yeai's. 

Hie  CuAiRMAX.  What  would  you  think  of  putting  in  a  minimum 
:  n«>t  less  than  25  and  a  maximum  of  not  more  than  50  years? 
Mr.  Krackenkidge.  If  vou  said  not  less  than  ii5  nor  more  than  50, 
]  we  c<mld  be  sure  that  we  could  have  25  years  and  possibly  50 1 
The  1'haibman.  Yes:  that  is  it. 
Mr.  Bbacken RIDGE.  That  is  objectionable. 

^H-nator   Works.  You  might   provide  in  the  bill  that  the  lease 
•  »uld  be  for  50  years,  unless  the  person  applying  for  it  desires  a 

rter  term. 
The  Chairman.  That  would  be  all  right,  would  it  not,  Mr.  Brack- 
.  ^.*]gei     There  would  be  no  objection  to  that  would  there? 
Mr.  Brackenridge.  I  beg  pardon,  I  did  not  understand  that. 
Die*  Chairman.  Senator  Works  suggested  it  would  be  for  50  years 
!»->s  the  party  applying  wanted  it  for  a  shorter  time. 
Mr.   liKAi'KENRTiHJE.  That  would  be  very  satisfactory  and  would 
Vrter  than  I  suggested. 

T:ii»  Eilison  Co.  is  not  in  the  position  of  a  company  promoting 

♦*nteq)rise.     It  is  a  company  operating,  as  I  have  already  ex- 

.Tie<l,  and  acquires  these  water  powers  one  by  one  to  supply  the 

.:  and   for  incre4ised  power,  and  w^e  have  hoped  that  we  will  be 

•   t<»  hold  this  chain  of  water  powers  to  be  developed  to  meet  the 

inpiiients  of  increasing  business,  and  it  is  with  that  in  view  that 

■  «»bUiine<l  this  permit,  which  is  called  a  progressive  permit.    We 

■*  that  we  will  be  able  to  proceed  wuth  the  development  of  the 

-  '^liich  we  are  now  working  on,  and  if  we  are  permitted  to  do  that 

i-r  £4>iDe  security  the  others  will  surely  follow. 

^-n^tor  Works.  What  is  the  estimated  cost  of  this  new  develop- 

!.t  which  you  now  have  under  way? 

^Ir.   DRArKENRUKJE.  $6,000,000,  of  which  we  have  already  spent 

it  A  <juarter  of  a  million,  and  the  permit  has  only  been  in  force 

:i  *-hort  period. 

"'  TLiior  WoRKrt.  In  general  terms,  how  much  has  the  company  in- 

T'^J   in  the  development  that  has  already  been  made  and  is  in 

'    .il  n>*»? 

^I.".  BiL^ (KEN RIDGE.  How  much  hiis  it  spent  on  its  several  water- 
' r-f-  stations^ 
^r.  itor  Works.  Yes. 
^r.    Bra<*ken RIDGE.  I  could  not  answer  that  question.  Senator. 

n'>t  rememl)er. 
*-nat<»r  Works.  Could  you  approximate  it? 

N^r.    T?RA<  KENRiiMiE.  The   largest   station   which   we   have  on  tlie 
-.   i:i\er  cost  about  $3,000,000,  or  a  little  over  $:k000.000,  and 
♦#!»♦•  v^hirh  we  are  developing,  including  transmission  to  the  point 
■  -tnfiution.  will  cost,  as  I  have  already  said,  about  $0,000,000. 
^'nflt'»r  Steulinc;.  How  many  have  you,  Mr.  Brackenridge? 
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Mr.  Brackgnridge.  Outside  of  this  one  we  are  working  on  ^%e 
have  three. 

Senator  Sterling.  I  mean  already  developed. 

Mr.  Brackenridqe.  Already  developed  we  have  six,  but  they  are 
small.  The  whole  output  from  those  stations  is  not  more  than  we 
propose  to  put  in  this  one  which  we  are  now  working  on. 

Senator  Norris.  Under  what  law,  Mr.  Brackenndge,  have  jou 
obtained  this  permit  for  these  three  additional  power  plants  on  the 
Kern  River;  under  the  law  of  1901,  is  it? 

Mr.  Brac'kenriixje.  Under  the  law  of  1901. 

Senator  Norris.  Under  that  law  your  permits  are  revocable  at 
any  time,  are  they  not? 

Mr.  Bkackenridge.  Xo.    Oh,  under  this? 

Senator  Norris.  Yes. 

Mr.  Brackenridge.  Well,  I  suppose  it  is.  They  are  all  re%'ocal>lf 
for  cause. 

Senator  Norris.  Does  not  the  law  specifically  eive  the  Secretary 
of  the  Interior  authority  to  revoke  it  at  any  time  ne  pleases? 

Mr.  Brackenridge.  ito;  it  does  not 

Senator  Norris.  I  think  it  states  so  specifically.  That  has  been 
one  of  the  objections  to  the  law,  that  there  is  no  definite  period. 

Mr.  Brackenridge.  Do  you  mean  that  he  can  revoke  it  at  any 
time  if  we  comply  with  all  of  the  conditions  of  the  permit? 

Senator  Norrih.  He  does  not  have  to  go  into  court  to  revoke  it,  us 
1  understand  it. 

Senator  Work».  But  do  you  think  he  could  exercise  an  arbitrary 
discretion  in  that  matter? 

Senator  Norris.  I  must  say  yes.  I  think  the  law  specifically  giv4^> 
him  that  discretion. 

Senator  Smoot.  It  is  a  revocable  permit. 

Senator  Works.  I  have  no  doubt  ai)out  that  at  all,  but  the  court.s 
would  hardly  permit  the  Secretary  of  the  Interior  to  revoke  a  permit 
and  destroy  the  property  without  reason  or  without  cause. 

Senator  Norris.  What  I  called  Mr.  Brackenridfi;e's  attention  to  is 
that  this  law  in  that  respect  is  better  than  the  existinj^  law,  because 
the  permit  is  irrev(x*able  except  for  breach  of  conditions  or  viola- 
tion of  the  law.  That  is  one  of  the  great  objections  to  the  existing 
law  which  has  been  offered,  for  instance,  by  ex-Secretary  Fisher  in 
the  hearings  on  this  particular  bill  before  the  House  committee.  He 
was  Secretary  of  the  Interior  for  a  while  and  had  the  administra- 
tion  of  the  law  under  his  su|>ervision,  and  he  found  that  that  wu^ 
one  of  the  serious  objections  to  the  law — men  were  unable  to  (inan<v 
their  propositions  because  of  the  uncertainty  of  the  tenure  of  the 
lessee. 

Mr.  Brackenridge.  That  is  what  we  wish  to  remedy  if  we  get  a 
new  law,  and  we  ought  to  remedy  that. 

Senator  Norris.  Ihat  is  the  point.  This  particular  bill  we  havi* 
l)efore  us  attempts  to  remedy  that  by  this  50-yeur  provision. 

Mr.  Brackknriim;k.  If  that  is  amended  as  Sonator  Works  has  sug- 
gi»st4'd  my  objection  to  that  particular  paragraph  would  not  obtain. 

Senator  Norrih.  That  is  in  the  bill  as  it  passed  the  House, 

Senator  Works.  Not  a  definite,  fixed  term  of  years. 
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The  Cbairxax.  Mr.  Brackenridge  said  that  if  it  were  made  for 
■V'  rears  unless  the  party  applying  wishes  a  less  terra  he  would  have 
r,i>  objection  to  it. 

■•^epitor  N0K8I8.  There  is  no  dispute  about  this.  The  law  does 
r-roTide.  when  the  lease  is  made,  for  a  specific  term.  If  this  law  goes 
iito  effect  as  it  stands  now  and  the  Secretary  executed  a  lease  under 
.1  It  would  be  for  a  specific  term,  and  definite,  stated  in  the  lease. 

Mr.  Br.\ckenriix3e.  I  know  it  would,  but  you  do  not  know  now  in 
t'lvmnce.  in  discussing  this  bill,  whether  he  is  going  to  give  10  years 
■r  ->  years  or  50  years. 

Senator  N'orris.  No. 

Senator  Robinson.  When  you  make  your  loans  in  order  to  secure 
f-mds  for  a  development,  have  you  already  made  leases,  or  do  you 
C^t  vour  loans  after  you  secure  the  leased 

Mr.  Brackenbidge.  No;  we  would  have  to  get  the  lease  before  we 
■  -lid  borrow  the  money. 

Senator  Rorinm)n.  Then  at  the  time  of  making  the  application  for 
t'.e  loan  vou  would  know  for  what  length  of  time  you  had  secured 
the  leased 

Mr.  Br-icken RIDGE.  Yes;  but  it  would  not  do  us  any  good  if  the 
>«"retary  said  it  would  be  5  vears  or  10  years. 

Senator  Xorris.  At  least,  there  would  be  nobody  hurt? 

Senator  Robinson.  Under  the  present  law  he  can  make  it  any 
period  he  wants  to,  from  1  year  up  to  99  years. 

Mr,  BiE.\c:RENHir)OE.  Not  on  the  operating  ones,  but  on  those  we 
propose  to  develop. 

."senator  Robinson.  Of  course,  that  is  what  we  are  talking  about. 
Fnder  the  present  law  authorizing  him  to  make  leases  he  can  make 
them  for  any  period  up  to  99  years  that  he  wants  to. 

Mr.  Brackenridge.  Yes. 

Senator  Robinson.  Do  you  know  of  any  case  where  he  has  made 
it  for  2  or  3  or  5  years,  or  tried  to? 

Mr.  Brackenbidge.  I  do  not  know  of  any,  but  the  fact  that  I  do 
L'«  know  of  any  does  not  mean  that  there  is  no  case  of  that  kind,  be- 
-anse  I  have  not  followed  that  closely. 

Senator  Robinson.  I  understand  that.  I  am  asking  for  your 
knowledge  of  the  matter.  What  is  the  lowest  term  of  lease  that  yon 
know  of  as  having  been  given  under  this  law  giving  the  Secretary 
flfj-retion  as  to  the  length  of  the  lease? 

Mr.  BR.\rKEMnDGE.  I  am  not  familiar  at  all  with  leases  granted  to 
■  <hfr  parties.    I  am  interested  only  in  our  own  properties. 

Senator  Robinson.  I  am  not  asking  you  what  you  are  interested 
X :  I  am  asking  you  about  your  knowledge  of  the  thing. 

Mr.  Bracken KiDGE.  I  have  none. 

•Senator  Robinson.  You  said  that  one  of  your  prime  object: 
^h  is  hill  is  that  it  does  not  fix  a  specific  term  of  lease  and  gi' 
v«Ttarj'  power  to  make  a  lease  for  two  or  three  or  fire  ye 
ffflerting  upon  the  probability  that  any  propositions  would 
■'k'ped  under  this  law.  I  am  asking  you  if  he  is  now  11 
irmaes  of  that  sort  under  the  present  law,  which  vests  him  wi< 
gfction  as  to  the  term  I 
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Mr.  Brackenridge.  My  answer  is  that  I  have  no  knowledge  nut- 
side  of  our  own  operations. 

Senator  Smoot.  I  will  say  to  the  Senator  that  they  are  not  leu***-, 
but  thev  are  permits  given  tor  40  years,  and  that  is  revocal)le  at  any 
time.  Mr.  Fmney  calls  my  attention  to  it  now^  and  the  permit  that 
is  given  is  for  40  years,  and  there  is  a  provision  in  it  that  it  i- 
revocable  any  time. 

Senator  Norris.  I  do  not  believe  that  under  that  law  he  o4>nlii 
make  a  lease  that  would  take  that  power  away. 

Senator  Smoot.  It  is  not  a  lease,  it  is  a  permit. 

Senator  Norris.  Correctly  speaking,  it  is  a  permit  and  not  a  lease. 

Senator  Eobinson.  Awhile  ago  you  were  asked  by  one  of  tlie 
members  of  the  committee  why  the  proposed  measure  was  more  sat- 
isfactory to  you  than  the  present  hiw  permitting  least's,  or  permits, 
as  the  Senator  calls  them,  and  you  stated  that  one  of  the  reasons  \^  a  *« 
the  provision  in  this  bill  which  forbids  the  selling  of  more  than  '»' » 
per  cent  of  the  oower  to  any  one  concern. 

Has  not  the  secretary  under  the  present  law  the  power  to  put  tliat 
stipulation  into  a  lease,  and  as  a  matter  of  fact  has  he  not  put  it  in 
some  leases? 

Mr.  Brackenridge.  I  think  he  might  put  it  in,  but  he  did  not  in 
our  case  put  it  in.  But  I  question  very  much,  having  operate<l 
under  a  permit  the  terms  of  which  are  not  specific  in  that  res|>ect, 
whether  ne  could  impose  such  a  hardship  upon  anv  operating  ooni> 
pany,  particularly  as  the  railroad  commission  of  California  con- 
trols the  entire  situation  with  resi>ect  to  what  we  shall  do  and  where 
we  shall  go  and  how  we  shall  sell,  and  to  whom  we  shall  sell 

Senator  Robinson.  As  a  matter  of  fact,  under  the  act  of  February 
15,  1901,  the  Secretary  of  the  Interior  did,  in  the  permit  or  lease  to 
the  International  Power  Manufacturing  Co.,  of  S|)okane,  Wash., 
put  that  very  provision  in  the  lease. 

Mr.  Brackenridge.  We  can  not  help  what  he  did  in  Spokane. 
Wash. 

Senator  Boiunson.  But  you  do  not  seem  to  catch  the  force  of  mv 
question.  You  stated  that  the  pn>posed  law  was  more  objectionable 
to  you  than  the  existing  law,  or  more  unsatisfactory,  was  the  term 
that  you  used,  for  the  reason  that  the  law  contains  this  provision. 
I  am  calling  your  attention  to  the  fact  that  in  the  present  law  the 
Secretary  has  the  power,  and,  in  fact,  does  exerci;^e  it,  to  put  that 
provision  in  the  permit  or  lease. 

Senator  Workhi  Mr.  Brackenridge,  any  provision  of  that  kind  in 
this  law  would  U^  in  direi*t  conflict  with  the  law  as  it  exists  in  Cali- 
fornia in  the  matter  of  control  and  ust*  of  power,  would  it  not ! 

Senator  Robinson.  If  you  will  pard<m  me  jtist  one  further  ques- 
tion, I  am  not  seeking  to  justify  the  pro\  ision,  but  it  was  bascnl  u(>on 
your  explanation  of  your  opposition  to  the  bill  that  I  was  asking 
you  that  question. 

Senator  Sm(K)T.  Perhaps  he  did  not  know  of  that  permit.  He 
knew  this,  however,  that  in  his  permit  that  was  not  inrlude<l. 

Senator  Robinson.  Whether  he  knew  that  the  Secretary  ha<l  that 
power  was  the  question  I  was  asking  him. 

Senator  Works.  Any  provision  o(  that  kin<l  in  this  law  would  t)e 
in  direct  conflict  with  tlie  laws  of  (California  amtrolling  the  use  of 
power  and  controlling  the  distribution  of  it  and  extension  of  your 
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l'nes«  and  that  sort  of  thing,  if  it  were  enacted  into  law,  would  it 
n<it  f 

Mr.  Brackeniudge.  Yes,  sir;  that  is  what  I  tried  to  make  clear  in 
niT  replr. 

The  Ohairbcan.  Is  there  anything  else,  Mr.  Brackenridge? 

)Ir.  Brackekridqe.  Yes,  sir;  a  great  deal. 

Tlie  Chairman.  All  right;  go  ahead. 

Mr.  Brackenridge.  On  the  question  of  monopoly,  which  I  will 
revert  to  for  a  few  moments,  because  it  has  been  made  the  subject 
<*f  a  great  deal  of  discussion,  I  have  already  stated  that  in  my  opinion 
the  railroad  commission  discourages  disastrous  and  ruinous  compe- 
t.tion  in  favor  of  a  well-regulated  monopoly.  There  was  presented 
tr:4»  other  da^  a  diagram,  connecting  one  company  with  another, 
through  its  directors,  and  evidently  the  endeavor  was  to  show  that 
many  of  these  power  companies  were  creating  a  gigantic  monopoly 
^ »  the  disadvantage  of  the  consumer,  and  I  confess  that  I  have  not 
-Tu^Iied  the  diagram  very  closely,  and  if  I  had  I  do  not  think  that  I 
Mvild  understand  it.  But  I  can  see  its  purpose,  and  I  want  to  say  a 
f**w  words  in  that  connection. 

The  Southern  California  Edison  Co.  has  no  affiliation  with  any 

••ther  company  in  California  or  anywhere  else  that  I  know  of  in  ite 

'«'trical  o[>erations,  with  the  possible  exception,  if  this  exception 

..AV  be  considered  as  forming  any  undesirable  connection  with  an- 

■  -'her  company,  that  it  owns  a  small  companv  in  Santa  Barbara, 

•  j^re  it  supplies  electricity  for  both  light  and  power.  Except  for 
tl-.at  connection,  in  the  electrical  business  I  know  of  no  connection 
•i  'latever  with  any  other  corporation  engaged  in  the  same  business, 
:'»r.  so  far  as  I  Imow,  have  any  of  our  officers  any  connection  with 
iuy  other  corporation  engaged  m  the  same  business. 

Senator  Clark.  You  say  your  company  owns  that  Santji  Barbara 
<»mpanT? 

Mr.  Brackenridge.  Yes,  sir;  we  bought  it  and  operate  it  sepa- 
-"•tely,  under  a  separate  name. 
Senator  S^ioor.  But  do  von  know  whether  anv  of  vonr  directors 
r*»  directors  of  any  of  the  other  companies? 
M»-.  Brackenridge.  I  do  not  think  they  are:  I  would  not  say  posi- 

•  *.  «*ly.  but  I  would  be  pretty  sure  to  know  it  if  they  were,  and  I  never 

■  -nri!  of  their  being  directors  of  any  other  company.  You  mean  any 
••^.♦-r  company  engaged  in  the  electric  business.  I  presume? 

'^♦*nator  Smoot.  Yes,  sir.  This  diagram  purports  to  fIiov;  intercon- 
'  *«^iii|r  di rectorates. 

Mr.  Brackenridge.  No,  sir;  except  the  companv  that  I  sjioke  of  in 
^inta  Barbara  which  is  controlled  by  our  com]^any.     Naturally  we 

•  ni»  sc>me  of  our  directors  on  that  board  of  directors  in  the  Santa 
[Itrhara  company,  but  with  that  exception  we  have  no  such  con- 
,  •^•tion* 

lo  mv  judgment  as  an  engineer  and  operator,  if  all  these  com- 
panies in  California  were  connected  together,  physically  and  finan- 
-:ally,  the  whole  situation  would  be  very  much  improved  and  the 
'«<ci5iiiiier  would  be  better  served  as  to  price,  service,  and  in  every 
<'her  respect.  There  is  no  stream  in  California  rv  any  other  State 
vhme  diaracteristics  are  exactly  like  another  one  in  the  topography 
•f  the  coantry',  the  rainfall  conditions,  and  snow  in  winter,  and  all 
•*f  those  elements  that  contribute  to  variation  in  the  flow  of  individual 
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streams.  If  all  the  water  powers  from  San  Di^o  on  the  south  tn 
the  Canadian  border  on  the  north  were  connected  toother  it  woiihi 
result  in  better  service,  better  load  factor,  and  resulting  lower  rate-, 
and  would  eliminate  in  a  very  large  degree  the  necessity  for  genernt' 
ins  steam  power  at  all. 

Senator  Thomas.  It  would  also,  would  it  not,  insure  a  double  ex- 
isting  capital  stock  and  bond  issue  of  equal  proportions} 

Mr.  Brackenridoe.  A  double  capitalization? 

Senator  Thomas.  Yes.  In  other  words,  when  your  companies  com- 
bine, is  it  not  a  fact  that  they  almost  always  issue  more  capital  than 
they  had  before  and  more  bcmds  than  thev  had  before  ? 

Mr.  Brackenriikse.  I  do  not  care  if  they  do.  because  I  am  talk- 
ing  

Senator  Thomas  (interposing).  That  may  be;  but  I  am  askiri«; 
you  the  (juestion.     You  may  not  care,  but  I  am  asking  you 

Mr.  Bka(*kknrii>i>k  (inter|)osing).  I  beg  your  paru<m;  I  did  n«  t 
intend  to  answer  your  question  impatiently.  What  I  meant  by  that 
was  that  it  has  no  bearing  whatever  on  the  man  who  buys  the  {xiwer. 

Senator  Thomas.  Would  it  not  have  this  bearing,  thuat  if  you  in- 
crease  the  capital  stock  and  bond  issue  your  fixed  charges  would  Ik» 
greater  ?  I  mean  your  charges  for  current  would  have  to  be  greater, 
because  your  fixed  charges  would  increase  in  proportion  to  the 
bonded  issue! 

Mr.  Brackenridoe.  It  is  quite  possible,  but  the  consumer  does  not 
bear  it. 

Senator  Thomas.  Who  does? 

Mr.  Brackenridoe.  The  people  who  are  responsible  for  oomiec*t- 
ing  these  companies  together — ^the  promotere. 

Senator  Thomas.  Oi  course  I  may  be  mistaken,  but  I  am  unable 
to  perceive  how  an  increased  bond  issue  and  an  increased  stock  isstie 
can  earn  interest  and  dividends  unless  they  earn  it  off  of  consump- 
tion. 

Mr.  Brackenridoe.  I  would  like  very  much  to  enlighten  you  on 
that  subject,  because  there  is  a  misconception  as  to  what  the  con- 
sumer is  charged,  and  I  am  in  the  business  and  have  been  in  the 
business  for  a  long  time,  and  I  have  had  very  frequent  occasions  to 
eonfer  with  the  railroad  commission,  Uirough  our  officers  in  I^is 
Angeles,  and  I  know  what  their  practice  is,  and  I  know  also  by 
study  of  the  flieneral  question  what  the  practice  is  in  other  States, 
and  the  universal  practice  is  to  fix  a  rate  at  which  a  public  utility 
may  charge  its  consumer  on  the  basis  of  the  value  of  the  physical 
propertv  devoted  to  that  purpose,  without  regard  to  what  tne  stoi*k 
or  Donas  or  anything  else  is  valued  at.  It  has  no  bearing  on  it 
whatever.  Senator. 

Senator  Thomas.  Why  are  they  increased  ? 

Mr.  Bkackknriimik.  \Vhy  are  nhat  increased? 

Senator  Thomas.  The  bonds  and  slock  iRsues? 

Mr.  Bra(*kknriimir.  The  Umds  and  stficks  are  sold  and  the  proceeds 
used  to  pay  for  additions  to  the  proT)erty  and  to  serve  the  piinlic. 

Senator  Sm<k>t.  Senator  Thoina^ss  ciuestion  I  <1«)  not  l»elieve  you 
Quite  undet*st(K>d.  In  other  word*^,  tlie  Senator  asked  the  question  if 
tne  combinations  of  the  companies  were  mn<le,  w<nild  not  they  imme- 
diately  increase'  their  capital  stock  and  Inrnd  issue,  not  for  the  pur- 
pose  of  increasing  their  plants,  but  just  simply  by  way  of  water,  and 
your  answer  was,  **  What  if  they  did  ( *' 
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Senator  Tiiohas.  In  the  place  of  "  earnings,"  "  net  earning  power." 

Senator  Smoot.  In  other  words,  your  answer,  I  take  it,  that  if  the 
ombtnation  was  made  and  immediately  they  would  water  their 
:t4»ck,  it  would  make  no  difference  in  the  charge  to  the  consumer. 

Mr.  Bracken  RiDOE.  I  do  not  see  why  they  would.  There  is  no 
:--oessity  for  it    But  it  would  not  follow 

'^nator  Thomas  (interposing).  I  concede  that  there  is  no  necessity 

'••r  it.    I  concede  that  fully;  but  I  can  not  recall  a  single  combination 

f  any  industry  in  this  country  made  upon  the  basis  of  the  capital 

-tiick  of  its  constituents.    They  always  issue  additional  capital  stock, 

*:ul  very  frequently  have  issued  bonds. 

Senator  Works.  In  jsour  view  of  it.  Senator  Thomas,  if  that  should 
•-  lone^  no  regulating  hod^  certainly  would  allow  rates  based  upon 
•..'•watered  stock  if  it  did  its  duty. 

Senator  Thomas.  No  regulating  body  ought  to  do  it. 

Senator  Works.  They  do  not  do  it  in  California. 

Mr.  Bbackenridge.  I  would  like  to  answer  the  Senator's  question 
in  this  way,  that  a  combination  of  all  of  those  interests  would  not 
rvHresBitate  increasing  their  bonded  indebtedness  or  their  stock,  and 
tf  it  did  that  it  would  not  result  to  the  disadvantage  of  the  man 
who  buys  and  pays  for  the  service,  because  those  things  are  not 
uken  into  consiaeration  in  fixing  the  rate  for  such  service. 

Senator  Norris.  I  understood  you  a  moment  ago,  Mr.  Bracken- 
ridge,  to  say  that  any  payment  for  a  lease  to  the  Grovemment  would 
ilwajrs  be  shown  by  an  increase  in  the  rate  that  was  charged  the 
•(lasamer.  If  your  theory  in  answer  to  Senator  Thomas's  question 
;»  true,  why  would  that  make  any  difference  whether  you  paid  a 
rental  to  the  Government  or  whether  you  did  not  ? 

Mr.  BaACKSNRnxsE.  For  the  reason  that  the  return  which  is  al- 
lowed by  the  commission  on  the  basis  of  valuation  of  the  property 
takes  into  consideration  the  operating  costs,  and  that  becomes  an 
operating  cost. 

Senator  Norris.  Would  not  the  interest  on  the  bonds  be  part  of 
'  r  Operating  costs  J     That  is  what  is  involved  in  Mr.  Thomas's 


Senator  Sobinson.  If  you  will  pardon  me,  in  the  hearings  before 
the  House  committee,  page  466,  that  exact  Question  was  presented 
to  the  California  Commission  in  a  telegram  by  Congressman  Kent, 
ukd  the  reply  of  the  commissioner,  Mr.  Eshelman  was: 


•  •rvttt  Wcwtwni  Piiwer  Co.  npplyini?  for  bonds  alleged  as  i>art  of  evidence  of 

'>-  th»t  It  bud  piild  for  Bi^  Meadows  lands  and  rights  $1,333,000  in  bonds  and 

•J*.  ««4ijrii4i  in  stO(*k.    Tlits  coniuiission  does  not  look  to  face  value  of  such  stock 

*  •}  hiiful  ismie:*  in  fixing  value  of  proi)erties,  but  looks  to  the  properties  them- 

^:»»-»»w     The  oonimipsion  certainly  will  not  r^ognlze  face  value  of  stock  so 

»*^*»^1  n^  btinin  of  rate  making.    We  have  not  at  hand  the  data  showing  actual 

'*f  of  tbc*«ie  lands  at  the  present  time. 

And  SO  forth. 

>*»nator  *Smoot.  They  fix  the  rate  based  upon  the  physical  valua- 
r  ^in  of  the  plant! 

•Venator  Kobinson.  Yes;  that  is  the  statement  of  the  chairman  of 
^'.-^  potnmif^ion. 

Mr.  Br-^ckkxridoe.  Mr.  Chairman,  I  have  only  20  minutes  before 
I .  «>>lock«  and  I  assume  that  you  will  not  want  to  hear  me  again  after 
:htt  hoan  and  I  would  like  to  proceed  briefly  and  take  up  this  ques- 
t!i»n«  aod  as  soon  as  I  have  concluded  I  will  submit  to  questions. 
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The  Chairman.  I  will  suggest  that  Mr.  Brackenridge  be  not  inter- 
nipted  any  more  unless  it  is  a  matter  of  importance. 

Mr.  Brackenridge.  On  this  proposition  of  interlocking  direi'to- 
rntes,  I  desire  to  call  attention  to  pa^e  093  of  the  hearing  upon  th«« 
water-power  bill,  No.  14893,  because  it  directly  affects  the  comptiny 
which  I  represent.  I  have  not,  of  course,  read  all  of  these  statemt^iits, 
but  there  is  such  gross  inaccuracy  in  the  statement  concerning  tnir 
company,  of  which  I  have  knowledge,  that  it  naturally  leads  to  the 
conclusion  that  such  inaccuracies  prevail  throughout  the  entire  book. 

It  states,  at  the  bottom  of  page  693 : 

Paul  Sboup,  president  and  director  of  the  Paclflc  Klwtrlc  Railway  0> ,  a 
subsidiary  of  the  Southern  Padflr  Co.,  largely  domiftated  by  H.  K.  I1untinf;t<»n. 
who  controls  the  Pacific  Light  &  Power  Corf M>rat Ion,  was  formerly  president  <»f 
the  Southern  California  ^^lison  Co. 

I  want  to  say  that  there  is  absolutely  no  foundation  for  such  n 
statement.  Mr.  Shoup  never  had  any  connection  whatever  with  our 
company  and  was  not  known  to  me  imtil  he  came  to  Los  Angeles  to 
take  charge  of  the  Pacific  Electric  Kail  way  system.  There  is  no  n»a- 
son  why  Sir.  Shoup  should  not  be,  and  we  would  be  very  glad  if  \w 
was,  but  we  have  not  the  honor  or  privilege  of  having  him  with  us. 

I  hope  I  may  be  pardoned,  on  this  question,  if  I  try  to  lay  soiiu* 
emphasis  on  this  question  of  monopoly,  so  called,  and  try  to  mtik«' 
it  clear  that  it  is  not  only  desirable  from  the  standpoint  of  the  con- 
sumer of  current  but  that  the  same  theory,  I  believe,  has  l)een  in- 
dorsed  by  all  of  the  regulating  bodies,  public  .service  commissions, 
throughout  the  country  as  the  modem  idea  of  economical  operation. 
My  own  opinion  is  that  if  it  were  physically  possible  and  practi<*al 
so  to  do,  ii  we  had  one  great  power  station,  centrally  located  in  the 
Ignited  States,  with  its  lines  reaching  out  to  every  State  and  city  an*! 
town  in  the  United  States  from  the  (Julf  of  Mexico  to  the  (^anadinn 
border  and  from  the  Atlantic  to  the  Pacific  Oceans,  and  under  on«» 
operation,  one  administration,  an<I  one  big  organization,  that  the 
whoh*  country  wouhl  Ik*  benefited  then'by.  That  is  my  attitude  on 
tho  question  of  monopoly  as  atrninst  viciou•^  and  nnnous  competitiori 
lH»t\veen  separate  interests  starving  the  same  community. 

In  discussing  this  bill  I  would  like  to  give  briefly  my  views  re- 
garding provision  on  line  14.  I  have  already  stated  that  the  pericnl 
should  Ik*  definite.  The  sugjrestion  that  Senator  Works  nuide  that 
it  l>e  amendiHl  to  read  for  a  pericwl  of  50  years  except  in  cas(»s  where 
the  applicant  desires  a  shorter  time  would  eliniinnte  that  objection 
no  far  as  the  time  is  concerned. 

There  should  Ik»  sonie  proxision  there  in  the  taking  over  of  the 
property  at  the  end  of  50  years  that  an  indeterminate  franchist' 
should  run  after  the  expiration  of  the  50.year  periiwl  to  the  time 
when  such  recapture  takes  plac*e. 

On  the  same  page  there  have  lM»en  some  conmients  made  on  the 
provision  for  enabling  the  applicant  for  n  lease  to  secure  data  re- 
(luired  in  connection  therewith,  applying  to  (retting  information  and 
(loing  preliminary  work  in  c<mn«M'tion  with  the  water-power  ile- 
velopment.  Personally  I  M»e  no  objection  to  that,  liecause  I  think  it 
18  advantageous  to  those  making  the  applicaticm  that  th(\v  shotiM 
have  some  MH'urity  in  their  inve>tigations,  so  that  they  will  not 
)k»  interfered  with  by  scmie  op|Hl^ing  interest  that  might  interrupt 
their  investigations  prior  to  the  time  that  they  secure  the  final 
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{♦rmit.  There  are  perhaps  arguments  on  the  other  side,  but  per- 
•-"•nally  I  do  not  raise  any  objection  to  that. 

Sext^  on  page  3,  beginning  at  line  8,  "  and  shall  provide  that  the 
i^-see  snail  at  no  time  contract  for  the  delivery  to  any  one  consiuner 
*'i  electrical  energy  in  excess  of  50  per  cent  of  the  total  output." 

That,  I  think,  next  to  the  uncertainty  of  the  tenure  of  occupancy, 
-*'  the  most  objectionable  clause  in  the  whole  bill,  for  reasons  which 
j.iie  been  elaborated  upon  and  which  it  is  unnecessary  for  me  to 

I  for  14  years  was  connected  with  the  Niagara  Falls  Power  Co., 
' :  1  for  the  greater  i)art  of  that  time  was  engineer  in  charge  of  its 
r  '**  er  plants  on  the  Canadian  side  and  on  the  American  side  of  the 
>  -J!rura  Kiver.    We  began  preliminary  work  about  1890.    I  was  in 

j.^Vren<T  with  the  directors  of  that  company  during  that  time,  and 

•  tS   the  board  of  consulting  engineers,  who  were  selected  as  the 
'.  -t  men  in  this  country  and  in  Europe  to  devise  plans  and  make 

■^  imniendations  regarding  this  great  development  at  Niagara  Falls, 
jlI..]  the  whole  enterprise  was  encouraged  by  the  prospect  of  selling 
;     N  IT  to  large  consumers,  and  the  first  industries  which  came  there 

\>  tise  from  10,000  to  12,000  horsepower  or  more.  These  include 
iMt-burgh  Keduction  Co.,  in  the  manufacture  of  aluminum,  and  the 
«  ..riiide  Co.,  in  the  manufactui-e  of  carbide  for  acetylene  gas,  and 
r .  .riy  others.  The  Pittsburgh  Reduction  Co.  is  now  one  of  the  largest 
;  .  Aer  users  in  the  United  States,  if  not  in  the  world. 

Tltc  Niagara  Falls  Power  (V).  was  jiistlfied  in  proceeding  with  this 
.'••♦it  development  in  the  prospect  of  selling  to  these  industries  on 
'  .♦  :r  own  propert}'  without  necessity  for  making  transmission. 

.  he  condition  is  not  dissimilar  in  California.  We  expect,  if  we 
'  •  n  Mowed  to  develop  these  large  powers,  to  find  some  one  industry 

'.  h  would  take  the  entire  output  from  ( ne  of  our  stations,  and  if 

-  ..    t   would  justify  us  in  going  on  with  these  developments  under 

>  tT  regulations. 
v.-  m  the  pro\ision  on  page  4.  '*that  exce])t  upon  the  written  con- 

-  '  t  •  f  the  Secretary  of  the  Interior  no  sale  or  delivery  of  power  shall 

•  rii.Mle  to  a  distributing  company,"  that  cuts  no  figure  at  all.  The 
I    Anrdd  Commission  of  the  State  of  California  will  tell  us  where 

*  when  and  how  we  shall  sell  our  power  and  what  we  shall  get  for 
.!  I  want  to  qualify  that  by  saying  that  I  do  not  know  anything 
.  »»iit  the  legal  phases  of  it,  not  being  a  lawyer,  but  if  the  power  con- 
•  rTt*l  upon  the  railroad  commission  in  the  State  of  California 
n*-  anything  at  all  it  means  that  it  shall  have  control  of  just  such 
^  nditioDs  as  are  here  prohibited. 

.  ♦    -    nt>  lp«<s«»t»  rndor  this  nvt  .shall  create  nny  Hen  upon  any  power  project 
.  '■••hI  under;:  i  erinit  issued  under  this  act  by  niortpij^e  or  trust  deed,  except 
•«••  1  by  til**  Sef-retary  of  the  Interior. 

.  foit  is  a  legal  question,  but  it  seems  to  me  it  would  come  under 

^uxnc  condition  that  I  have  just  mentioned. 
•-•-nator  Work.s.  In  California,  you  mean  to  say,  the  commission 

thepower  to  determine  that  very  question  ? 
vf  r.  ^ACKEXKinnE.  That  is  my  thought. 

<>n  page  3  there  is  the  provision  governing  the  recapture  of  the 

">fiertT  at  the  expiration  of  the  lease,  which  enumerates  certain 

'  lings  which  it  should  take  and  certain  things  it  should  not  take.    It 

^  7nj  opinioQ  that  the  entire  paragraph  should  be  amended,  and  that 
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a  provision  should  be  substituted  making  certain  beyond  any  question 
that  all  of  the  property  belonging  to  the  then  lessee,  whether  on 
Government  land  or  on  of  Government  land,  or  any  way  affect»»*l 
by  dissemination  of  the  power  development  shall  be  purchased*  and 
that  the  compensation  shall  be  fixed  in  the  manner  provided  by  law 
at  the  time  of  such  acquisition,  by  the  law  which  shall  govern  tlu* 
acquisition  of  property  by  eminent  domain  at  the  time  of  such 
acquisition,  and  shall  cover  all  of  the  property  in  any  way  conne*'t«»d 
with  or  affected  by  the  particular  plant  in  question. 

Senator  Works.  You  mean  to  say  that  under  this  act  as  it  now 
stands  the  Government  might  take  over  so  much  of  the  plant  of  a 
company  that  is  located  on  public  lands  and  leave  the  balance  of  it 
in  its  own  hands,  thereby  breaking  it  in  two? 

Mr.  Brackenriikje.  T^hoy  might  go  even  further.    It  is  extrenu-l y 

Srobable  that  tho}'  might  take  this  part  or  that  part  or  the  other  ^>urt, 
eprivinc  the  company  tlion  in  (M*cupation  of  the  generating  statioTi«*, 
and  would  leAve  it  crippled  so  that  it  would  Ik'  unable  to  fulfill  it> 
contracted  obligations  thereafter. 

Senator  WorKvS.  Are  any  of  your  i>ower  stations  partly  on  privat** 
land  and  partly  on  (lovernmcnt  lanaf 

Mr.  Bracken RiDOE.  Yes,  sir. 

Senator  Works.  On  what  streams? 

Mr.  Brackenridge.  The  buildings  themselves  are  not. 

Senator  Works.  I  mean  the  site  that  is  used  for  power  purposes. 

Mr.  Brackenridge.  No;  they  are  all  in  the  forest  reserves. 

Then,  on  page  6,  line  10,  regarding  making  contracts  for  a  perickl 
of  more  than  20  years  afterwards;  in  the  case  of  the  Niagara  Falls 
plant,  which  I  have  quoted  before,  leases  were  made  for  terms  of 
§9  years,  and  parties  negotiating  for  such  leasees  were  unwilling  to 
take  a  lease  for  any  less  time,  and  the  term  was  fixed  at  09  yeai-s 
for  the  reason  that  large  investments  were  necessarily  made  in  the 
form  of  great  buildings  and  structures  which  were  practically 
permanent. 

The  period  should  be  extended  for  the  reasons  given. 

The  Chairman.  What  would  you  think  about  making  an  amen«l- 
ment  thei-e  to  the  efftvt  that  it  would  l)e  extended  for  20  years  unle-^^ 
the  party  making  application  desires  less  time. 

Mr.  Bracken KUKJE.  I  think  it  ought  to  be  more  than  20  years. 

The  Chairman.  How  manv? 

Mr.  Brackenridoe.  I  should  think  99  years. 

The  Chairman.  Forty-nine  years  more? 

Mr.  Brackenriimse.  1  should  think  so;  yes,  sir.  If  you  are  going 
to  encourage  gi-eat  industries  that  are  going  to  make  large  invest- 
menta  on  the  strength  of  that,  they  would  liave  to  have  reasonable 
aasurrance  that  they  would  get  tlie  power  for  a  time  that  would 
justify  them  in  goiiig  out  there  and  making  the  investment,  or  it 
would  not  be  attractive.  I  can  not  see  any  riMison  wlnr  that  should 
not  be  given  from  the  standpoint  of  the  GoVernment.  1  should  tinnk 
it  wouW  be  advantageous,  because  if  they  take  it  over  I  assume  that 
the  purpose  is  to  tane  the  pro|)erty  oveV  not  for  tlie  (JovernmentV 
operation  but  for  the  o|>eration  of  Ihe  Stati*  or  some  political  sulxli- 
Tiflion  of  the  State,  because,  as  I  understand  it,  the  Government  has 
no  constitutional  right  to  oi)erate  an  ekntric  plant  and  to  distribute 
and  sell  to  individual  consumers.    That  is  a  legal  question  that  I  am 
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DoC  prepared  to  pass  upon,  but  I  am  advised  by  our  attorney  that 
that  is  the  case. 

Senator  Clark.  May  I  ask  a  question  as  to  the  financing  of  these 
compaiiiesf  I  suppose  that  where  bonds  are  issued  it  is  the  purpose 
oat  of  these  earnings  to  create  a  sinking  funds  that  will  pay  those 
bonds  as  they  mature.    Is  that  right? 

Mr.  BaACKXKRmGE.  Yes,  sir. 

Senator  Clabk.  Then  if  the  indebtedness  of  the  company  was 
flodi  that  the  bonds  matured  in  20  years  the  amount  of  annual  trib- 
ate  levied  on  the  consumer  would  be  greater  than  if  those  bonds  ran 
for  50  years,  would  it? 

Senator  Nobbis.  It  would  not  make  any  difference,  as  I  under- 
stand this  witness's  theory,  whether  the  bonds  drew  10  per  cent 
interest  or  ten  hundred  per  cent  interest,  as  the  consumer  does  not 
ptT  that;  that  is  not  taken  into  consideration. 

.^^enator  Clabk.  The  consumer  may  not  pay  it,  but  my  (]uestion  is 
isked  for  the  purpose  of  securing  information.  I  suppose  that  the 
innoal  sinking  fund  must  be  such  as  to  meet  the  bonds  that  may  be- 
come due. 

Mr.  Bbackenbidge.  That  is  the  theory  of  the  sinking  fund,  I  be- 
lieve. 

Senator  Clabk.  It  is  the  theory  of  a  sinking  fund,  and  all  these 
erpat  operating  companies  have  sinking  funds,  I  suppose,  for  that 
purpose. 

Mr.  BBACKBNBmoE.  Yes,  sir. 

Senator  Clabk.  That  is,  they  provide  from  year  to  year  for  the 
I'lMnent  of  the  bonds  and  do  not  postpone  providing  for  the  payment 
ontil  the  time  when  they  become  due.  Now,  if  the  life  of  the  bond 
▼ere  20  years*  it  would  require  a  larger  annual  charge  for  the  sinking 
fund  than  if  die  bond  matured  at  twice  that  length  of  time,  would 
ntnotf 

Mr.  Bbacksnbidob.  You  are  quite  correct  in  that. 

It  is  nearly  12  o'clock,  Mr.  Chairman,  and  in  conclusion  I  will  just 
SiT  that  I  have  done  the  best  I  could  to  express  my  views  at  this 
time,  and  it  is  my  conclusion,  after  reading  this  bill  and  hearing  the 
ifTT  interesting  and  intelligent  discussion  of  it  on  the  two  sides,  that 
the  measure  would  work  a  greater  hardship  upon  us  in  its  present 
fonn  tban  the  permits  under  which  we  are  now  operating. 

SIATKMEHT  OF  KK.  CLABEHCE  H.  CLABK,  BEPSESENTINO  E.  W. 
CLABK  ft  CO.,  BANKEBS,  PHILADELPHIA,  PA. 

The  Chaibmax.  Gentlemen,  Mr.  Clark,  a  banker  of  Philadelphia, 
»:*^he8  to  be  heard  briefly  this  morning;  and  I  suggest  that  those  of 
'>  who  can  remain  do  so  and  give  him  a  chance  to  get  his  business 
n  the  record.  So  that  if  there  is  no  objection  we  will  hear  Mr. 
*  l»rk. 

Mr.  Clark.  I  shall  not  take  very  much  time,  Mr.  Chairman,  unless 
•ie  members  of  the  committe  desire  to  ask  questions.  Of  course, 
I  hhould  be  very  glad  if  you  would  ask  questions  and  allow  me  an 
'^tportunity  to  discuss  the  questions  with  you;  that  would  suit  me 
Uftter. 

The  Cmaibscak.  You  may  take  your  time,  so  far  is  I  am  con- 
«med. 
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Mr.  Clark.  Mr.  Chairman  and  gentlemen,  I  represent  the  baiikini: 
firm  of  E.  W.  Clark  &  Co.,  of  Philadelphia,  who  have  been  int4»n*steJ 
in  the  public  utility  business  for  about  'Jo  yeai*s.  I  personally  huM* 
been  interested  in  it  for  20  years.  I  want  to  present  tor  your  coiLsi  J- 
eration  a  viewpoint  on  this  subject  which  is  hardly  covered  by  the 
engineering,  or  technical,  or  operating  presentations  of  the  m>i\ 

That  is,  I  want  to  present  the  economic  and  financial  side  of  the 
question,  which  to  my  mind  as  a  banker  appears  to  1k»  of  even  greater 
importance  than  the  practical  questions  which  will  be  presented 
and  have  been  presented  by  the  men  who  are  building  and  operating 
the  properties;  because  while  it  is  always  possible  to  secure  men  to 
build  and  to  operate,  it  is  not  always  possible  to  secure  money  l<» 
enable  them  to  do  so;  and  unless  this  bill  as  passed  bv  Congivss  is  m) 
drawn  as  to  attract  capital,  it  will  absolutely  defeat  it.s  own  purpo-e. 
That,  in  other  words,  is  the  starting  ^)oint;  you  must  draft  a  bill 
which  will  temnt  the  investor  to  put  his  money  into  the  enterprise-'- 
which  are  based  upon  this  bill. 

Therefore  the  burden  of  my  argument  will  be,  as  strongly  as  I 
can  make  it,  to  induce  you  to  ci*eate  a  constructive  piece  of  legisla- 
tion under  which  construction  can  l>e  carried  on  and  plants  oper- 
ated. 

In  reading  the  bill  and  the  testimony  which  has  been  presenteiK 
I  think  procedure  has  been  had  upon  several  incorrect  premises, 
which  I  will  enumerate  in  the  following  order: 

In  the  first  place,  that  there  exists  in  this  country  a  great  Water 
Power  Trust,  sometimes  called  an  Electric  Trust;  the  evidence  «>f 
this  is  given  in  the  shape  of  interlocking  directorates,  and  very  inac- 
curate testimony  has  iKH^n  submitted  before  the  committees  which 
have  considered  this  question,  and  in  the  magazines  and  other  public 
prints. 

And  I  want  to  say,  gentlemen,  that  for  the  20  years  that  I  havo 
l)een  in  this  business,  and  the  longer  peritxl  that  my  firm  has  U'cii 
in  it,  I  have  never  known  of  anv  such  Klectric  Trust  or  Water  Power 
Trust.  I  ha\e  never  heard  <if  this,  except  as  ^iven  in  these  WTitinp-> 
of  men  who  claim  to  have  infonnation,  and  in  the  testimony  which 
has  been  submitted  lH»fore  (\mgrt»ss.  My  firm  Iuls  been  as  largely 
connect€»d,  in  the  lio  years  of  its  exi)erience,  with  the  financing  and 
c<m.struction  and  operation  of  public-utility  c<mipanie8,  including 
water-i)ower  companie^s,  as  any  single  itanking  house  in  the  UnitiMl 
States.  There  are  some  |H'ri)aps  that  have  done  a  larger  busines.s, 
but  not  numy. 

Senator  Claiik.  Did  vou  give  the  name  of  vour  banking  housr? 

Mr.  Clakk.  Yes:  K.  AV.  (lark  &  Co.,  Philadeli)hia.  We  have  al 
ways  l)een  absolutely  independent:  we  have  operated  <in  our  o\\  u 
lines  entirely;  we  ha\e  no  conne<'tions  i»r  aflilintions  or  entangkMnent^ 
in  any  electrical  or  water-power  trust  in  any  way,  shafH',  or  form. 
My  ex|)erience  an<l  mv  tf^timony  would  Ih»  that  of  the  representati\i»> 
of  almo>t  e\ery  banking  house*  in  the  country.  .Vnd  the  evi<leni«' 
which  has  Imh^u  sul>Miitte4l  to  <lemcm*^trate  that  such  a  wuti»r-po^^er 
trust  or  eliH'tric  trust  exists  is  absolutely  inrorrert. 

Senator  Thomas.  In  that  statement,  do  you  include  the  testimon\ 
which  was  incorporated  in  the  report  of  the  (^onuniKsioner  of  Cor- 
porations made  two  or  thrw  or  four  years  ago? 
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Mr.  Clark.  Without  having  that  report  before  me,  or  being  fa- 

..  liar  with  the  statements  in  it,  I  j)resume  they  are  the  same  as 

.  .\e  been  made  in  other  publications  on  that  subject;  and  as  I  recol- 

.t'l  them — I  think  I  read  it  at  the  time — I  would  make  that  same 

^*  iieral  denial  of  them  and  as  positively  as  I  know  how  to  make  it. 

In  other  words,  the  inferences  which  have  been  drawn,  owing  to 
;*.*-  fact  that  one  director  sits  on  a  dozen  boards  if  he  likes,  or  that  I, 
..-  a  banker  in  Philadelphia,  buy  my  machinery  from  the  greatest 
i:j.nufacturer  of  electrical  machmery,  the  General  Electric  Co.,  at 
T '  -  lowest  price  I  can  force  them  to  sell  it  at,  or  any  other  similar 
detail  of  tne  operating  of  the  public  utility  companies,  does  not 
(^  institute  a  proof  or  a  demonstration  in  any  way  of  the  correctness 
•  f  die  statement  that  there  is  an  interlocking  relationship  between 
r:.*'>e  corporations,  the  operation  of  which  is  to  the  detriment  of  the 
:  tiblic 

Senator  Norris.  Do  you  think  that  the  fact  of  one  man,  as  you 
nav,  sitting  on  a  dozen  or  fifteen  directorates  of  12  or  15  corpara- 
iy*D&,  would  not  be  any  evidence  of  the  interlocking  nature  of  those 
*'>rporations? 

Mr.  Clark.  None  whatever. 

Sttiator  NoRRis.  What  kind  of  evidence  would  you  have  to  have 
to  f>rove  that  condition,  in  your  judgment? 

Mr.  Clark.  May  I  enlarge  upon  my  answer  to  that  question  just 
»  little? 

senator  Norris.  Yes. 

Mr.  C^LARK.  The  reason  for  my  making  that  statement  is  this: 
Tiie  reason  that  men  are  chosen  for  the  directorates  in  these  cor- 
^"  •rations  is  because  of  their  knowledge«of  the  business,  and  their 
4^:lity  to  be  of  service,  and  their  intelligence  Jn  that  line  of  busi- 
L»->s:"tbev  are  not  chosen  for  the  reason  which  is  indicated  by  those 
r*:{iorts,  because  they  can  assist  in  controlling  the  whole  general 
« 'rg^nization. 

Senator  Norris,  That  would  be  one  method  of  performing  serv- 

«  for  those  corporations,  however,  would  it  not? 

Mr.  Clark.  I  have  not  seen  any  evidence  of  that.  Moreover, 
-.  hen  one  director  sits  on  a  board  of  12  or  15  members,  he  does  not 

ntrol  that  board;  he  may  represent  only  a  small  interest  in  that 
.•mpanj:  he  may  have  a  small  amount  of  stock. 

Senator  Norris.  Or  a  large  amount. 

Mr.  Clark.  He  might  have  a  large  amount,  of  course,  and  if  he 

.•i  a  controlling  amount  he  would  control  the  company. 

Senator  Robinson.  Well,  as  a  matter  of  fact,  in  many  instances 
.  n^ctors  are  chosen  because  of  their  relationship  to  financial  con- 
is  that  not  true?     You  stated  a  while  ago  that  they  were 
because  of  their  knowledge  and  skill  in  the  business.    Now, 
es  have  been  cited  in  these  hearings  where  mere  clerks  in 
office  of  certain  men  of  financial  prominence  have  been  chosen 
I*  directors  of  those  companies;  so  that  it  is  not  always  true  that 
:  .tjst  directors  are  chosen  because  of  their  knowledge  and  skill  in 
L  *:  bosiness.  but  they  are  chosen  in  some  instances,  and,  in  fact, 
\  many  instji;ices«  because  of  their  relations  to  financial  institutions. 

Mr.  Clark.  Because  of  their  ability  to  assist  in  financing  the 

•-rj/rise. 


.:.- 
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Senator  Wobks.  Senator  Robinson,  in  the  case  you  mention,  you 
should  bear  in  mind  that  they  select  persons  for  dummy  directors 
only  until  they  can  select  the  men  whom  they  want  to  serve  perma- 
nently as  directors. 

Senator  Robinson.  No;  the  statement  was  made  here  yesterday 
that  the  stockholders  in  a  very  large  light  and  power  concern  in  the 
West  had  named  as  a  director  a  clerk  in  the  office  of  a  firm  engaged 
in  financial  transactions  in  New  York,  on  Wall  Street,  and  that  that 
clerk  had  authority,  among  other  things,  to  sign  transfers  of  stock, 
and  so  on. 

Senator  Works.  That  was  because  the  law  required  such  a  repre- 
sentative for  that. 

Senator  Robinson.  As  a  matter  of  fact,  however,  I  think  it  has 
been  pretty  well  established  that  the  practice  prevails  of  selecting 
men  as  directors  of  those  companies,  m  some  instances,  who  have 
neither  skill  nor  knowled^  concerning  the  subjects  with  which  they 
deal,  but  who  are  in  fact  the  representatives  and  agents  of  those  who 
do  possess  the  skill  or  knowledge  and  who  for  one  reason  or  another 
do  not  want  to  put  themselves  forward  by  taking  positions  as  di- 
rectors. 

Senator  Works.  That  may  be  so;  but  I  was  trying  to  give  the 
exact  facts  with  reference  to  the  testimony  that  you  were  referrinf;  to. 

Senator  Clark.  I  suppose  there  is  no*  question  that  people  who 
control  a  lars^e  quantity  of  stock  in  a  concern,  whether  they  have  any 
knowledge  or  the  way  the  concern  ought  to  be  operated  physically 
or  not,  usually  insist  upon  having  their  representatives  on  the  board 
of  dii*ectors.  I  know  tnat  if  I  was  a  large  investor  in  any  institution, 
although  I  knew  nothing  al)out  the  operations  of  it,  I  would  want 
some  representation  on  the  board. 

Senator  Robinson.  But  where  you  have  the  knowledge,  and  where 
you  have  the  investment,  suppose  you  put  in  somebody  who  is  in  the 
nature  of  a  dummy  as  your  representative — somebody  who  has  neither 
knowledge,  nbility,  nor  skill,  to  rei>resent  you — of  coui-se,  I  am  only 
Inking  your  illustration  and  applying  it. 

Senator  CYvkk.  Well,  here  is  the  thinir  I  was  speaking  of:  I  may 
have  the  wrong  idea  of  it:  but  suppose  I  have  no  knowledge  of  ehM-- 
trieal  power  or  its  (listril>ntion.  or  engineering  features,  or  anything 
of  that  sort:  1  simply  have  eonfi«lenee  in  the  people  who  are  taking 
care  of  it.  and  believe  it  to  be  a  gotnl  investment:  and  I  put  a  hir^e 
amount  of  money  into  the  st(M*k  of  that  c'oncern.  or  say  I  am  largely 
intere^te(i  as  a  bondholder  I  should  <*onsider  that  I  had  a  right  to 
have  some  repivs<M)tati(m  on  tliat  Imnnl.  I  might  not  l>e  able  or  I 
might  not  Ik»  willing  to  go  on  that  board  inysi»lf.  there foix»  I  would 
nominate  some  man  of  my  own  s4»le<tion,  and  I  would  not  think  I  wns 
doing  anything  out  of  the  way  in  so  doing. 

Senator  Houinson.  When  you  nominate  some  man  who  has  no  more 
knowledge  of  tlie  business  transaeticms  of  the  roneem  than  vou  have, 
and  probably  not  as  mueh :  a  man  who  is  probably  a  cleric  in  your 
oifiee:  a  man  whom  you  can  control  and  direct,  the  apparent  object 
and  purpose  of  your  naming  that  clerk  as  a  director  is  that  you  can 
control  him  and  his  actions  nn  the  lN>ard  without  U'ing  o|H*nly  on  the 
bonnl  youn^elf. 

Senator  Claiik.  Not  at  all. 
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Sijnator  Kobinson.  Then  why  is  it  that  you  do  not  go  on  the  board 
y*  »»ir8elf,  but  name  some  one  else  to  do  so  for  you  in  the  case  you  cited  i 

Senator  Clabk.  Because  my  other  operations  would  not  allow  me 
t«»  do  so. 

Senator  Kobinson.  But  that  clerk  does  not  make  a  move  or  turn  n 
and  without  your  direction? 

Senator  Ci«abk.  He  is  there  simply  as  my  representative,  or  the 
rvpresentative  of  the  stock  which  I  hold.  Now,  that  is  merely  a 
•  .ues^tion  of  morals  and  ethics,  and  on  the  face  of  it  I  do  not  see  any- 
thing in  either  morals  or  ethics  which  would  be  objectionable  in  the 
>v<ition  I  have  outlined.  Of  course  I  have  no  quarrel  with  those 
'*  ho,  like  Senator  Robinson,  think  differently  about  it. 

Senator  Bobinson.  I  simply  wanted  to  suggest  that  the  answer 
that  Mr.  Clark  made  to  the  question  of  Senator  Norris — ^that  these 
iinectors  are  always  chosen  for  their  knowledge  and  skill  in  the  busi- 
tp»c? — ^is  not  confirmed  by  the  history  of  transactions  of  that  kind. 

Senator  ClaIik.  Well,  I  could  not  agree  with  that  statement. 

Mr.  CuutK.  Did  I  say  "  always"? 

Senator  Bobinson.  i  ou  did  not  use  the  word  "  always,"  but  you 
tiiade  no  exception. 

Senator  Nobris.  No  ;  no  exception. 

Senator  Bobinson.  Now,  I  am  not  criticizing  the  system;  but  my 

-'  «?«rvation  has  been  that  where  a  man  desires  to  control  several  cor- 

:•« 'rations,  he  can  do  it  more  easily  where  he  puts  on  the  board  as  his 

■vprcseiitative  a  man  whom  he  can  control  absolutely,  who  has  no 

r'articular  knowledge  of  the  business  of  the  company,  and  who  will 

f  inform  to  the  will  of  his  employer.     You  may  proceed,  Mr.  Clark. 

Mr.  Ci^BK.  In  view  of  what  I  have  said  in  regard  to  the  general 
a;iprehension  that  such  water  power  or  Electric  Trust  exists  in  the 
'  •  antry,  I  think  this  bill  is  drawn  to  prevent  operation  under  it  by 
*-xisting  corporations,  and  with  the  idea  that  additional  capital  and 
L-w  men  can  be  induced  to  take  up  this  line  of  development. 

•Second,  the  bill  seems  to  be  drawn — and  a  great  deal  of  evidence 

M«  been  submitted — on  the  theory  that  these  water  powers  of  our 

Wf^istem  States  have  a  great  value  and  that  it  is  most  important  that 

th**  Tnited  States  Government  should  safeguard  that  value  in  the 

'.t«»pest  of  the  people  of  those  States. 

The  Chaibman.  Well,  do  you  not  think  that  is  true,  Mr.  Clark? 

Mr.  CtABK.  I  do  not  think  it  is  true  at  all,  to  the  extent  that  is 
r-'iieraUy  considered.  Now,  I  am  speaking  from  the  economic  stand- 
;•  •  nt  as  a  banker;  and  I  do  not  thmk  that  the  water  powers  of  this 

•  intry.  whether  East  or  West,  have  the  value  which  is  commonly 
*-  orjgfat  that  they  have,  and  which  is  indicated  by  a  great  deal  of 

•  **  testimony  wliich  has  been  submitted.    There  are  several  reasons 

•  •  that,  and  the  condition  is  changing  year  by  year,  very  rapidly. 
In  the  first  place,  the  cost  of  water  power  is  represented  b}^  the 

•:.t*rest  and  depreciation  on  the  investment,  because  the  operation 

•  -t  is  nominal.    The  experience  of  the  last  few  years  has  shown  that 

•  ^  actual  construction  cost  of  water  powers  has  been  much  more 
i:-  ID  contemplated  by  the  original  conceivers  of  the  enterprises. 

^^eormd,  the  cost  of  coal-generated  or  steam-generated  power  is 
^  n^tMntly  decreasing,  at  a  really  remarkable  rate;  so  that,  as  was 
-M  d  yesterday,  the  Ime  of  cost  of  hydroelectric  power  and  the  line 

7M17 
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of  cost  of  steam-generated  power  are  coining  closer  and  cIm^t 
together,  and  in  many  parts  of  this  country  to-day  steam  i>ov\i'r 
can  be  generated  more  cheaply  than  hydroelectric  power.  ' 

As  an  evidence  of  that,  we  have  in  the  last  few  weeks  i*efu.M»d  i** 
consider  a  proposition,  in  the  center  of  one  of  our  greatest  mat  Ix'^t-. 
in  an  Eastern  State,  because  a  steam-generated  power  plant  ciilti 
furnish  the  power  cheaper  and  better  than  a  hydroelectric  plant,  or 
better  than  a  number  of  hvdroelectric  plants — and  it  was  an  ent<T- 
prise  which  would  have  cost  $8,000,000  or  $10,000,000. 

In  the  case  of  water  powei*s  developed  upon  public  lands,  tlu'i*' 
value  is  represented  by  what  they  can  get  for  their  output.  Tli** 
price  which  they  can  get  for  their  output  depends  upon  the  prit  .* 
at  which  a  similar  output  developed  by  hydroelectric  plants  ii«»l 
situated  upon  the  public  donuiin  can  be  obtained,  and  the  priii*  ut 
which  a  similar  output  can  be  purchased  when  generated  by  stt'iim. 
Those  are  the  factors.  They  vary  in  every  individual  case,  but  tin- 
economic  value  of  a  hydroelectric  plant  on  the  public  domain  niu^t. 
in  a  large  measure,  be  determined  bv  those  factors. 

The  development  of  hydroelectric  plants  as  separate  and  distiint 
enterprises,  without  an  established  uuirket,  or  without  C4»nnerlion 
with  a  market,  is  almost  invariably  a  failure.  The  history  of  hvdn> 
electric  development  in  this  country  has  demonstrated  that  in  alni"*«t 
every  case.  The  history  of  the  past  three  years  in  hvdroeUH'tnr 
development  in  this  country,  from  the  Atlantic  to  the  TPacific,  h:i^ 
been  that,  I  think,  not  one  large  hydroele(*tric  plant  that  has  been  put 
in  operation  within  the  last  year  or  two  has  earned  6  jwr  cent  inten»>t 
on  its  actual  cost.  In  some  cases — there  are  not  many  of  theni  - 
they  have  earned  that.  The  experience  of  the  last  five  years  is  my 
reason  for  making  the  stnteuuMit  that  I  think  there  is  a  very  gnMit 
misapprehension  on  the  part  of  some  people  of  this  country,  on  tlh* 
part  of  some  of  the  department  officials,  on  the  part  of  Congress  in 
some  cases — a  very  great  misapprehension  in  I'cgard  to  the  value  of 
the  plants. 

And  that  is  the  factor  which  will  determine  whether  tlie  nuuu\v 
can  l)e  obtained  to  build  the  plants;  in  other  words,  these  entorpriM**- 
invariably  must  come  to  banKei*s  somewhere,  in  San  Francisco,  Chi- 
cago. New  York,  Philadelphia,  Boston,  St.  Louis,  or  New  Orleans.  <»r 
some  of  the  larger  cities  of  the  countr>\  in  order  to  raist»  money  t4> 
build  their  plants.  Tlie  analysis  of  the  banker  always  g(K>s  to  th«» 
root  of  the  enterprise;  and  the  pronioter  must  Ik»  able  to  show  that  he 
can  earn  a  profit  up<m  the  cost  of  the  enterprise*  over  and  above  b:irt» 
interest. 

When  submitted  to  that  analysis,  the  result  of  the  last  few  yeni> 
of  actual  work  done-  -not  experimental  or  imaginary  enterprisos 
shows  that  there  has  not  l>een  one  large  enterpri*-e  started  in  the  l;i>t 
few  years  which  has  earne<l  C  per  cent  interest  on  its  property. 

Now,  tluit  do4»*i  not  mean  thai  liyilnwlrctrir  plants  ran  not  be  tlr 
veloped  at  a  profit:  but  it  d(M»s  niiMin  that  a  banker  in  my  position 
tak«*s  into  consideration  all  tlicM*  facts  to  determine  whether  he  \\1II 
go  ahead  and  nuike  another  <leve!op!nent.  As  a  si'|)unite  and  \\u\v- 
IH*ndent  <levelopment,  depending  entirely  upon  selling  power  whnlf 
sale  to  a  new  market  not  yet  hnNited  IbecMiuse  this  bill  limit-^  tin* 
power  to  sell  to  an  existing  distribution  company,  or  to  si*II  to  a 
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.   anufacturer),  such  an  independent  enterprise  as  seems  to  be  con- 
T»  luplated  by  this  bill  can  not  be  developed  as  an  economic  success* 

Third,  the  supposition  seems  to  be  that  money  can  be  easily  ob- 
t  lined  for  these  construction  propositions.  That  is  not  the  case. 
There  has  never  been  a  time  in  the  history  of  this  country,  possibly, 

-  hen  the  details  and  conditions  of  new  construction  enterprises  have 
*«»v n  !?o  carefully  and  closely  scrutinized  as  they  are  to-day. 

I  think  I  may  say  that  one  overwhelming  cause  for  that  is  that  the 
'^•guhitory  measures  which  have  been  passed — the  commission  regu- 
.•tion  and  other  requirements  of  municipalities  and  State  legiSa- 
Tures  involving  increased  expenses — ^have  greatly  reduced  or  largely 
^-'iniinated  the  profit  in  the  public  utility  business,  and  that  the 
'  tnker,  the  man  who  is  going  to  invest  his  money,  is  going  to  con- 
-  tier  tliat  element  very,  very  carefully. 

Again,  goi^S  ^^(^^  to  the  last  few  years  and  taking  public  utility 
l>usiness  as  a  whole  all  over  this  country  (which  a  banker  must  do), 
ihe  amount  of  money  which  has  been  lost  in  the  depreciation  of  the 
-4«*urities,  bonds,  and  stocks  of  public  utility  companies  as  a  whole 
throughout  the  XTnited  States  amounts  to  hundreds  and  hundreds  of 
::jllions  of  dollars,  and  those  securities  are  owned  by  thousands  and 
thousands  of  investors  all  over  this  country. 

The  reasons  which  I  have  outlined  demonstrate  the  necessity  for 
legislation  free  from  unnecessary  restriction,  making  the  legislation 
a«  wide  open  as  it  is  possible  to  make  it,  in  order  to  induce  the  in- 
V  estment  of  capital  in  developing  these  enterprises,  which  is  what  is 
desired;  and  only  by  offering  such  inducements  can  it  be  accom- 
{•Hshed. 

Senator  Tho^ias.  Is  it  not  a  fact  that  all  of  these  enterprises  are 
developed  upon  borrowed  capital? 

Mr.  Clark,  Upon  what? 

Senator  Thomas.  On  borrowed  capital. 

Mr.  Clark.  Yes.  But  I  was  wondering  what  you  would  consider 
•"  iiorrowed  capital." 

Senator  Thomas.  Well,  I  suppose  if  I  borrowed  from  vour  bank- 
•ne  house  $1,500  to-morrow  upon  bonds  and  secured  it  by  deed  of 
tmst  or  mortage  upon  my  real  estate,  if  I  had  any,  that  would  be 
arrowed  capital,  would  it  not? 

Mr.  Clark.  I  will  answer  your  question  fully.  That  explains  what 
I  want  to  sav.  No;  as  a  rule  not  more  than  two-thirds  or  75  per  cent 
•  f  the  actual  cash  required  in  enterprises  such  as  hydroelectric  plants 

-  represented  by  bonds. 

.*^nator  Thomas.  How  is  the  rest  of  the  money  raised? 

Mr.  Clark.  The  balance  of  the  monev  is  raised  bv  stock,  either 
[-.•furred  stock  or  common  stock. 

^nator  Thomas.  Well,  the  old-fashioned  method  of  financing  an 
»T.t4*rprise  was  by  capitalizing  a  company  and  selling  its  stock  and 

-  nf  the  proceeds  of  the  sale  of  the  stock  to  develop  the  enterprise. 
I  :»e  modem  method  is  to  issue  stocks  and  bonds,  is  it  not,  and  raise 
■..-  rooaey*  for  the  most  part,  upon  the  bonds,  giving  the  stock,  or 
»  iriv>d  portion  of  it,  as  a  oonus  to  the  lender  for  the  advance  of  the 
"..*mey  upon  the  bonds? 

Mr!  Ci*\RK.  The  old-fashioned  method  became  impracticable  when 
T .-  requirements  were  in  millions  and  tens  of  millions  of  dollars 
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instead  of  small  amounts,  as  we  used  to  raise  money  for  snialler 
manufacturing  enterprises. 

Senator  Thomas.  It  also  became  impossible  very  largely  becau.-** 
of  the  substituted  method  of  financing  enterprises,  by  which  the  in- 
vestor or  purchaser  of  the  bonds  secured  as  a  part,  if  not  the  great4-r 
part,  of  its  profits  the  transfer  of  stock,  either  preferred  or  common, 
or  both^  to  nim  as  a  bonus 

Mr.  Clark  (interposing).  I  was  going  to  answer  the  last  half  (»f 
your  question,  that  the  substituted  method  of  financing  by  bonds  an<l 
stocks,  the  stock  bein^  largely  a  bonus,  or  watered  stock,  has  beoii 
largely,  or  almost  entirely,  superseded  in  this  country  by  conserva- 
tive methods  of  financing. 

Senator  Thomas.  How  recently? 

Mr.  Clark.  Within  the  last  few  years. 

Senator  Thomas.  Well,  that  must  be  very  recent,  is  it  not? 

Mr.  Clark.  Yes;  it  is  recent;  and  the  reason  is,  I  think,  that  uii<ler 
the  restriction  and  regulation  of  public-utility  bodies  in  our  different 
States  either  the  issues  are  controlled  by  the  commissions  or  the  earn- 
ings allowed  by  the  rates  which  they  approve  do  not  justify  such 

*  capitalization. 

Senator  Thomas.  Do  you  not  think,  as  to  that  feature^  that  i\w 
regulations  to  which  you  refer  are  salutary  rather  than  otherwise  f 

Mr.  Cl.\rk.  I  think,  in  answering  that,  I  would  like  to  explain 
what  is  the  cause  of  a  great  deal  of  additional  misunderstanding  or 
misapprehension  concernmg  the  function  of  watered  stock.  I  ha\c 
heard  very  great  authorities  recently,  in  public  address4»s.  make  tho 
statement  that  the  reason  the  corporations  in  the  last  20  years  have 
issued  a  large  amount  of  watered  stock  was  to  confuse  or  l)ecIoud  tho 
real  issue,  when  the  corporation  came  up  l)efore  a  regulatory  body,  as 
to  the  real  basis  of  their  earnings.  You  may  have  heard  the  sanic 
address  or  read  it,  but  I  think  it  was  Mr.  Bran<leis  who  made  that 
statement. 

I  have  been  in  the  husmess  20  years,  and  I  have  never  heard  anv 
such  reason  for  the  issue  of  watered  stock;  and  I  want  to  explain  very 
clearly  just  why  watered  stock  is  issued: 

In  the  development  of  a  new  enter|)rise  what  the  banker  has  to  do 
is  to  raise*  enough  money  to  pay  the  bill,  whatever  that  is.  He  ran 
not  raise  the  money  for  a  new,  undevelop<»(l  ?ntcrprisi»  without  any 
earning  power  whatever  at  0  per  cent  interest:  that  would  l>e  impos- 
sible. Any  man  wlio  \\fn\  money  to  invi»st  couhl  pet  0  |H»r  cent  l>v 
buying  a  good  bond,  by  buying  Pennsylvania  Railroad  st<K*k,  or  a 

*  hundred  other  M»curities,  which  cause  him  no  worry  or  time  or  con- 
sideration: he  nieivly  puts  his  nu»ney  out  at  6  per  wui  on  real-estnt** 
mortgage,  for  example.  Therefore  we  can  not  get  money  for  a  new 
enterprise*  unless,  in  addition  to  interest  on  the  <*ost,  tliere  will  bv  u 
profit  over  and  above  that.  That  profit  is  divithMl  in  the  case  of 
these  pul»lic-utility  c<»mpnnie<  this  has  l»een  the  history  of  the  pa'^t  - 
l)etwe<»n  the  men  who  actually  put  up  the  money,  the  investors,  y\\\n 
are  given  a  share  of  it  as  an  indurenuMU  to  them  to  invt^st,  and  the 
men  who  have  l>e<»n  connerted  with  the  conception  nn<l  the  finanrin^ 
of  the  enterprise. 

Senator  lumiNSos.  In  other  words,  the  promoters? 
Mr.  (^iJiRK.  Yes.    The  pronu'ters  in  c»ne  instance,  the  bankers  in 
the  other. 
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Tho3«as.  Yes.  Well,  this  watered  stock,  issued  for  tli^s 
p':rpoee,  must  be  regarded  as  an  item  of  considerable  value,  must  it 
r.'  t  ? 

Mr.  Clabk.  It  depends  upon  the  earnings  entirely. 

Senator  Thomas.  Well,  the  banker  takes  it  because  he  wants  more 
i.  in  6  per  cent  profit,  and  he  assumes  that  he  is  getting  that  in  the 
M  itered  stock? 

Mr.  Clabk.  The  banker  takes  it  for  his  risk  and  work  in  financing. 

Senator  Tuomas.  It  makes  no  difference  what  he  takes  it  for;  he 
takes  it.  does  he  not? 

Mr.  Clabk.  Yes. 

Senator  Thomas.  And  if  profits  depend  upon  the  addition  of  that 
\  jliie — the  increased  value — of  the  watered  stock  ns  time  goes  on;  is 
ti^jt  correct? 

Mr.  Clabk.  I  do  not  think  I  auite  understand  that  question. 

Senator  Thomas.  The  banker  s  profit  is  greater  or  less  in  propor- 
;  'n  as  the  value  of  the  watered  stock  afterwards  increases  or  dimin- 
i-iies,  is  it  not  ? 

Mr.  CYabk.  Yes,  sir. 

Senator  Nobbis.  You  do  not  mean  to  say  that  the  illustration  which 
M'a  Mve  is  the  only  way,  for  instance,  in  which  watered  stock  is 
L^ued,  do  you,  Mr.  Clark?  Tliere  are  a  great  many  other  instances 
and  circmnstances  under  which  watered  stock  is  issued;  are  there 
not? 

Mr.  Clabk.  1  do  not  know  of  any  such  instances. 

Senator  Nobbis.  Or  bonds  issued  without  consideration? 

Mr.  Clark.  I  have  never  had  that  experience  under  any  circum- 


Senator  Nobbis.  Well,  I  noticed  not  long  ago  the  case  of  a  public 
itility  corporation  which  had  a  capital  stock  of  $6,000,000.  It  had 
r^eo  in  operation  for  25  or  30  years,  and  was  a  very  profitable  con- 
'•^ra ;  it  had  declared  dividends  sometimes  as  high  as  60  per  cent  in  one 
}  oar — never  below  24  per  cent.  But  they  issued  certificates  of  indebt- 
fulness  for  $6,000,000  without  any  consideration  whatever.  That  was 
doabling  their  capitalization.  That  is,  their  indebtedness  was  equal 
to  their  stock;  and  they  divided  that  up  among  their  stockholders. 

Mr.  Clabk.  They  could  not  have  done  that  legally,  unless- 


NoRBis  (interposing).  Well,  they  did  it  anyhow,  like  the 
r^'IIow  in  jail,  although  it  may  not  have  been  legal.  They  drew  6 
'^r  cent  on  those  certificates;  and  after  they  had  paid  that  interest 
•or  four  or  five  years,  they  took  up  the  certificates  of  indebe(lness 
md  Issued  bonds  for  them;  and  after  the  bonds  had  run  a  while, 
ih^^y  made  application  to  the  public  utilities  commission,  which  had 
.«t^r  been  given  charge  of  the  matter,  for  the  purpose  of  issuing 
•t4«ck  for  those  bonds. 

Now.  would  you  consider  that  watered  stock,  when  it  was  finally 
iftcoedf 

Mr  Clabk.  The  original  issue  of  the  certificates  of  indebtedness 
vuld  not  have  been  legally  made,  imless  they  had  sufficient 

Senator  Norbih  (interposing).  Well,  I  am  not  taking  that  ques- 
t '«  up.  I  think  it  was  done  legally ;  but  whether  legally  or  illegaUj, 
.t  «as  done,  and  stock  was  eventually  issued  for  it.  It  took  five 
f^r  ffix  rears,  perhaps  a  dozen  or  fifteen  years,  before  the  thing  was 
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finally  completed;  but  in  the  menntime  they  were  ^tting  inten*-t 
on  it  all  the  time. 

Mr.  Clark.  Well,  if  the  company  had  been  operating — 1  think 
you  said  25  or  30  years  in  the  case  you  gave? 

Senator  Norris.  Yes;  about  that. 

Mr.  Clark  (continuing).  And  if  that  company  had  been  paying  as 
much  as  60  per  cent  dividends,  it  must  have  been  a  very  profitable 
company. 

Senator  Norris.  It  was  a  very  profitable  company. 

Mr.  Clark.  And  they  must  have  accumulated  a  credit  to  their 
profit  and  loss  account  of  $6,000,000  which  belonged  to  their  stock- 
holders. 

Senator  Norris.  No;  they  simply  got  ashamed  of  their  enormous 
dividends^  I  take  it;  I  should  judge  that  that  was  it  And  they 
simply  said,  "  We  will  give  to  every  stockholder  now  a  certificate  of 
ilidebtedness  equal  to  the  amount  of  stock  he  holds,'^  and  they  <Iid 
that,  and  those  certificates  drew  6  per  cent  interest,  and  they  have 
to  pay  interest  on  them  at' 6  per  cent  to  their  stockholders. 

Mr.  Clark.  Undoubtedly;  but  they  could  not  have  done  that 
legallv,  under  the  laws  of  any  State  with  which  I  am  familiar,  unless 
they  had  to  their  credit  in  their  profit-and-loss  account  that  much 
money.    Let  me  give  you  an  illustration 

Senator  Norris  (interposing).  Well,  I  would  like  to  have  you  gfive 
us  an  idea  whether  ^ou  consider  that  that  is  watered  stock! 

Mr.  Clark.  No,  sir;  l)ecause  it  absolutely  represents  value  put  into 
the  property  at  100  cents  on  the  dollar. 

Senator  Norris.  It  did  not  represent  that  amount  put  into  the  com- 
panv? 

Mr.  Clark.  Well,  they  could  not  have  issued  the  certificates  of  in* 
debtedness  unless  they  had  had  that  amount 

Senator  Norrih  (interposing).  Well,  they  did  not  have  any  money 
when  they  issued  the  certificates  of  indebtedness.  They  issued  the 
certificates  of  indebtedness  ()ecauso  they  knew  that  the  mone^  was 

going  to  come  in,  and  they  did  it  to  cover  up  the  enormous  dividends 
lat  were  attracting  the  attention  of  the  people  they  ser\'ed — at  least, 
I  presume  that  is  the  reason. 

Mr.  CiJ^RK.  The  only  way  that  they  could  legally  have  done  that 
was,  if  $G,0(K),000  of  cash  had  gone  into  tlieir  property  and  had  not 
Ijeen  capitalized. 

Senator  Norris.  I  do  not  think  v<»u  get  the  idea.  Suppose  they  had 
had  $C,(XHM)<)0  in  the  tnmsurv  ancl  had  done  that;  it  would  not  have 
affecU'd  that  $G,0(M),00()  in  tfio  treasury.  From  the  time  they  were 
issued  those  certificateJ^  of  indebteilness  would  have  no  connection 
whatever  with  the  numev  they  had  in  the  treasury  at  the  time. 
Those  certificates  of  indel)te<lness  show  cm  their  face  that  the  cor- 
)>oration  was  indebted!  to  the  holders  of  the  certificates  in  w*hatevor 
amount  was  stated  on  the  certificate,  and  that  it  would  pay  6  per 
cent  interest  on  the  (H*rtiflcate.  The  indicaticm  cm  the  paper  was  tnat 
that  ccmcem  had  l)een  running  short;  that  they  had  borrowed  nioncn* 
from  these  people.  Of  course*,  thev  did  not  borrow  any  money,  but 
they  simply  gave  their  notes  to  their  stm^khohlcM-s,  (Hearing  6  per  cent 
interest;  and  thev  afterwards  issucMl  b<inds  for  those  nnU^H,  and  t<H>k 
them  up  and  afterwards  canceled  the  bcmds  and  issued  stcx*k  for 
them. 
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Mr.  Clark.  But  the  inference  is  that  unless  they  had  that 
y*.'MX\000  invested  in  their  property  they  all  ought  to  have  gone 
I  jaiL 

Senator  Norris.  Well,  there  are  a  great  many  cases  where  such 
'-« uttered  stock  has  been  issued  where  the  people  doing  it  ought  to 
'.a\r  not  gone  to  jail;  but  that  does  not  answer  the  question  whether 
t   it  is  watered  stock  or  not. 

Mr.  Clu\rk.  It  is  not  watered  stock  if  the  cash  has  gone  into  the 
. "  perty. 

Senator  Norris.  There  was  not  any  cash  about  it. 

Mr.  Clark.  There  must  have  been  or  the  law  was  broken. 

Senator  Xorris.  No  ;  I  think  at  the  time  it  was  done  that  was  not 
.'I^-gal.  Why,  there  have  been  hundreds  of  instances  where  old 
mrporations  have  overnight  doubled  the  amount  of  their  stock 
I'lA  have  not  gone  to  jail  for  doing  so;  and  years  and  years  have 
/I -Ned  by  until  the  stock  became  worth  more  than  100  cents  on  the 
•J  'Jars,  more  than  par. 

Mr-  Ci^vRK.  Well,  I  have  been  connected  with  this  business  for  20 
J*  in^^  and  I  do  not  think  I  have  seen  that  done,  except  where  the 
:.lue  was  in  the  property — from  my  own  experience. 

Senator  Norris.  Well,  in  the  instance  I  gave  you  the  physical 
'..!«ie  of  the  property  might  have  been  worth  that;  I  do  not  know 
r.  !.»»ther  it  was  or  was  not. 

Mr.  Clark.  My  point  is  that  it  must  have  been  or  they  could  not 
(ij\e  done  that  legally. 

St-nator  Norris.  But  when  they  gave  the  note  without  any  con- 
^  leration  as  to  whether  they  had  a  million  dollars'  worth  of  prop- 
erty or  10  cents'  worth  of  property — it  does  not  make  any  difference — 
tLey  have  given  it  without  consideration  in  either  case. 

Mr.  Clark.  Shall  I  proceed,  Mr.  Chairman? 

Tlic  Chairman.  Yes;  you  may  proceed,  Mr.  Clark. 

Mr.  Cl.\rk.  It  is  most  desirable  from  every  standpoint  that  money 
.-^•>uld  be  borrowed  for  these  enterprises  at  the  cheapest  possible 
Tale.  That  can  only  be  done  by  ample  security  and  long-time  se- 
«*\rity.  which  means  long  tenure  of  title.  I  do  not  want  to  take  up 
•!i*?  hill  in  detail,  because  my  talk  is  on  the  economic  and  financial 

f<«Mnts. 

But  there  must  be  long  tenure  of  title  to  enable  them  to  get  the 
nii»ney  cheaply.  Whatever  the  money  costs  must  go  against  the 
"T.ft-rprise,  and  the  cheaper  you  get  it  the  cheaper  your  undertak- 
Li:  becomes. 

The  risks  of  the  business  are  such  that  the  inducement  of  a  profit 
ro"-t  be  offered  in  order  to  get  the  money  at  all. 

In  a  way,  the  building  up  of  the  water  powers  of  the  West  is  de- 
\mh\e  for  three  different  reasons: 

Rrst,  to  conserve  the  coal  and  oil  resources  of  the  country,  which 
^ben  used  up  are  exhausted. 

Second,  to  assist  in  bringing  manufacturing  enterprises  to  that 
▼€steni  country,  which  is  the  coimtry  in  question. 

Thirds  to  supply  the  requirements  of  the  public  utilities  companies 
»hich  arc  so  intimately  connected  with  the  progress  and  upbuilding 
'if  all  of  the  Western  States. 

Xow,  I  want  to  impress  upon  you  the  fact  that  there  is  a  great 
diversity  of  interest  in  the  men,  and  in  the  resources  of  the  different 
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¥eople  who  are  connected  with  the  public  utility  business  on  the 
^acific  Coast,  including  Colorado — ^the  whole  Rocky  Mountain  and 
Pacific  coast  regions,  i  ou  have  representatives  here  to-day  from  m 
good  many  of  the  different  companies.  I  never  saw  most  of  Uieiu 
until  this  week,  when  this  matter  came  up.  That  shows  you  how  inti- 
mately I  am  connected  with  them.  I  have  heard  of  ttiem  by  name^ 
because  they  are  men  of  reputation  and  standing.  Those  men,  and 
the  stockholders  and  bondholders  of  the  companies  they  represent,  in 
the  Pacific  Coast  and  Rocky  Mountain  region,  have  invested  hun- 
dreds and  hundreds  of  millions  of  dollars  within  the  last  10  years^. 
Most  of  this  work  has  come  on  within  the  last  10  years.  If  it  is  the 
object  of  this  bill  to  prevent  those  men  and  their  clients,  the  people 
back  of  them,  from  investing  money  in  enterprises  in  those  West^^rn 
States,  I  think  the  bill  is  properly  drawn.  If  the  intention  of  the  bill 
is  to  encourage  some  outsider  to  come  in  and  develop  hydroelectric 
plants,  I  think  the  bill  is  properly  drawn;  but  the  undertakinis  of 
the  independent  outsider  in  my  opinion  will  be  doomed  to  fuilnrt*: 
and  therefore  the  result  desired  will  not  be  accomplished. 

In  other  words,  there  should  be  no  limitation  as  to  the  amount  of 
power  which  can  be  sold  to  a  manufnrturing  conrern,  l)ecause  noth- 
ing better  can  happen  in  that  country  than  to  have  one  of  these  water 
powers  developed  and  a  large  industry  which  will  employ  a  groat 
many  men  located  right  at  tnat  development  and  the  business  built 
up  and  all  of  the  advantages  which  will  nec^essarily  follow  such  a 
develojjment  ensue  to  that  cominunit^v. 

Again,  there  should  be  no  restriction  whatever  as  to  the  right  of 
such  development  to  sell  to  distribution  companies.  The  fact  that 
it  is  put  into  the  hands  of  the  Secretary  of  the  Interior  gives  no 
tenure  of  title  and  no  security  to  the  bondholder,  and  the  bondholder 
will  not  take  bonds — we  have  had  several  iuhtances  of  that  in  tho 
last  few  years — when  the  bonds  are  bast»d  upon  individual  consent; 
it  must  l)e  a  matter  of  law. 

The  whole  western  country  has  lH»en  built  up 

Senator  Thomas.  What  do  you  mean  by  vour  statement  that "  they 
will  not  take  bonds  based  upon  individuaf  consent'^? 

Mr.  Clark.  The  theory  or  this  bill,  Senator,  is  that  the  Secretary 
of  the  Interior  shall  consent  to  almost  every  function  under  it. 

Senator  Thomas.  I  understand  what  you  mean  now. 

Mr.  Clark.  There  is  no  authority,  except  in  the  discretion  of  the 
Secretary  of  the  Interior,  to  do  certain  things.  And  that  office 
changes  every  four  years,  and  i>erhaps  oftener,  and  it  is  absolutely 
optional  with  the  Secretary  of  the  Interior. 

Senator  Thomas.  As  far  as  that  is  concerned,  that  discretion  given 
to  the  Secretarv  is  exercised  bv  liis  subordinates  in  nine  hundred  and 
ninety-nine  cases  out  of  one  thousand. 

Mr.  Clark.  That  makes  it  all  the  worse. 

Senator  Thomas.  If  the  Secretary  attempted  to  exercise  all  the 
discretion  imposc^d  upon  him  by  the  various  statutes  of  the  United 
States  and  performed  the  various  duties  of  his  office  personally  he 
would  have  to  multiply  himself  four  or  five  bundled  timea  This 
discretion  will  bo  scattere<l  among  jiis  subordinates  all  over  the 
United  States*  Hut  one  of  the  serious  criticisms  I  have  is  that  it  will 
multiply  the  present  force  of  the  SiH*retary  at  least  once,  and  to  that 
ext4'nt  distribute  and  ditTuM>  this  di^Tction  among  a  great  many 
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more  subordinates  coming  in  contact  with  the  western  people  and 
producing,  in  all  probabiBty,  a  greater  or  less  degree  of  irritation. 

Mr.  Clakk.  Undoubtedly. 

The  Chairman.  In  that  connection,  Senator,  do  you  think  this 
l»!ll  would  confer  any  greater  discretion  or  power  upon  the  Secretary 
of  the  Interior  than  the  present  laws,  under  which  he  has  almost  un- 
limited discretion  and  power  in  everything? 

Senator  Thomas.  I  was  not  raising  that  objection,  but  the  dis- 
cretion which  the  present  law  places  m  the  Secretary  already  is  a 
*L<vretion  which  it  is  a  physical  impossibility  for  him,  individually, 
lo  exercise. 

The  Chairman.  So  the  new  law  would  not  be  any  better  in  that 
respect? 

Senator  Thomas.  No.  The  Forest  Service,  for  instance,  has  a  list 
'f  regulation  assuming  to  come  from  the  Secretary,  that  is  half  as  big 
i>  that  [indicating],  and  I  suppose  they  were  drawn  by  a  consider- 
ib!e  number  of  officials  in  the  department. 

The  Chairman.  Or  from  time  to  time  in  the  field. 

Senator  Norris.  And  by  men,  probably,  who  knew  a  great  deal 
core  about  it  than  the  Secretary  aid. 

Senator  Thomas.  Oh,  they  perhaps  know  more  about  it  than  the 
>cretary,  but,  at  the  same  time,  there  are  so  many  of  those  regula- 
t.(jQs  that  .when  a  man  goes  on  a  forest  reserve  he  is  lucky  if  he  gets 
out  with  his  clothes  on.    [Laughter.] 

Mr.  Clark.  Mr.  Chairman,  as  to  the  statement  that  the  investor 
tnd  the  banker 

Senator  Norris.  On  that  question,  if  you  will  permit  me :  Do  you 
tLnk  now,  from  a  banker^s  standpoint,  the  bill  would  be  stren^hened 
f  it  did  not  have  the  limitation  there  on  corporations  selling  the 
:  nidiicts  to  a  distributing  company  ? 

Mr.  Clark.  Yes,  sir. 

Sexutor  Norris.  Well,  why  would  a  banker  care,  who  had  the 
rtnuds,  whether  he  sold  to  a  distributing  company,  or  whether  the 
x>flu>anv  itself  distributed  and  sold  it  to  the  consumers  direct? 

iir.  Clark.  Because  there  are  only  two  markets.  One  is  the  manu- 
f4«nurer.  and  he  must  be  induced  to  locate  before  the  plant  is 
ln.anced,  otherwise  the  banker  has  no  security.  Secondly,  there  are 
t .»?  distributing  companies  which  serve  the  territory  adjacent  to  the 
u^velopment.  if,  therefore,  it  is  impossible  to  sell  to  a  distributing 
•^.pany  without  the  consent  of  the  Secretary  of  the  Interior,  and 
^  iiHg  to  any  one  consumer  is  limited  to  50  per  cent  of  the  output, 
hni  then ' 

Senator  Norris.  I  am  not  talking  of  that  particular  provision.  I 
'  lit  to  get  your  idea  of  this  other  one.  My  own  idea  is  that  that  pro- 
T.Mon  ought  to  be  amended  to  give  an  additional  discretion  to  the 
^^'rrtary  of  the  Interior.  But  what  I  can  not  see  myself  is  why  it 
'ojld  make  any  difference  from  the  investor's  standpoint  whether 
•  •'-  product  was  distributed  to  the  consumer  through  an  intervening 
'  "Poration  or  whether  it  was  distributed  directly  by  the  manufac- 
tunog  corporation. 

Mr  Clark.  On  the  theory  that  the  manufacturing  corporation 
*oQld  go  into  the  markets  in  competition  with  existing  companies? 

Senalor  Norris.  Oh,  no.  There  is  no  question  of  competition  in 
t  at  ftU.    But  you  say  you  want  the  manufacturing  company  to  be 
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allowed  to  sell  the  products  to  a  nuddleman  so  that  he  can  sell  to 
another  man  and  thus  distribute  it  to  the  consumer.  Now,  the  bill 
prohibits  that  unless  the  Secretary  consents  that  it  should  be  done. 

My  point  is  why  it  would  make  any  difference  to  the  investor  in 
the  bonds  of  the  company  whether  the  company  distributed  it  and 
sold  it  direct  to  the  consumer,  or  whether  they  oiled  another  corpora- 
tion through  which  it  would  probably,  then,  reach  the  consumer. 

Mr.  Clark.  No  difference  provided  the  manufacturer  of  the  power 
had  a  distribution  system  of  his  own.  But,  in  the  State  of  Cali- 
fomia,  as  an  illustration  (and  this  is  true  m  other  States  in  this 
country),  the  public-service  commissions  have  not  allowed  a  new 
company  to  come  into  a  distributing  market  in  competition  with  an 
existing  company  providing  the  existing  company  was  giving  ade- 
quate  service  at  ^air  prices. 

Senator  Norris.  les.  Well,  they  would  do  tliat  whether  tliey 
produced  it  or  some  other  corporation;  that  would  not  affect  that. 

Mr.  Clark.  But,  Senator,  tnere  is  no  such  opportunity.  There  is 
no  such  distribution  possible  by  the  generating  company  without 
going  into  the  territory  occupied  by  some  other  company. 

Senator  Norris.  In  most  places  that  is  true. 

Mr.  Clark.  That  is  true  all  over  this  country  as  far  as  my  knowl- 
edge  goes. 

Senator  Norris.  But  if  you  were  to  go  into  that  community  by  any 
intervening  corporation  you  have  the  same  proposition  to  meet 
There  is  not  any  difference,  as  far  as  I  can  see  in  going  into  a  local- 
ity already  supplied  with  electric  energy  whether  you  go  in  with  two 
corporations  and  run  with  two,  or  whether  you  go  in  with  only  one. 

Mr.  Clark.  Except  the  public-service  commissions  would  not  al- 
low it. 

Senator  Norris.  And  if  they  won't  allow  you  to  go  in  without 
an  intervening  corporation,  then  they  would  not  allow*  you  to  go  in 
with  an  intervening  corporation,  would  theyf 

Mr.  Clark.  They  won't  allow  us  to  go  in  with  or  without  an 
intervening  corporation. 

Senator  Xohris.  Kxuctly.  Now  admitting  that  for  the  wiko  of 
arpmieiit  to  \h*  truo.  then  what  difference  d(H»s  it  make  in  this  bilU 

Mr.  Clark.  The  (lifference  is  this,  that  a  new  hydroelectric  plant 
will  ha\e  absolutely  no  iiuirkot  for  its  power.  It  must  st»ll  eUhcr 
to  a  distribntinjr  company  or  a  manufacturer.  It  can  not  sell  it^'lf 
in  a  market  that  is  cK-cujiied  by  an  existing  distribution  r<Mni>any. 

Senator  Norris.  Then  suppose  it  p«K»s  in  and  m»1Is  to  a  di>trihutinir 
corporation  un<l  that  (li«^tril)utin^  corporation  can  not  sell  to  the 
consumer  or  to  a  innnufactnrer.  I)o  you  suppoM*  they  would  go  in^ 
The  ilistributin^  company  has  ^ot  to  dispose  of  it. 

Mr.  ('i.\HK.  rnder  the  bill  the  *n\\i*  to  a  ilistribution  company  is 
proliibitcd,  except  with  the  consi»nt  of  the  Secivtarv. 

Senator  Xorrih.  Kxactly.  Now,  what  I  am  trying  t<i  ;rle«n  from 
this,  what  I  am  tryinp  to  have  yoii  unthM^tund  -at  least  I  un^lcr- 
stand  it  that  way  -  is  that  if  you  can  not  p)  into  a  community  with- 
out a  distributing  corporation  then  you  can  not  go  in  with  a  dis- 
tributinff  corporation;  btH^aiiM*  the  distributing  corporation  has  got 
to  sell  the  pnMluct. 

Mr.  CiJiRK.  Is  your  concliiHion  from  that  that  there  would  1h»  no 
justification  for  liydnielectric  <levelopment  J 
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>enator  Norris.  You  put  a  case  where  the  commission  of  Cali- 
f'»nua  wont  allow  them  to  go  in  and  establish  the  business.  Now, 
f  you  had  a  distributing  corporation  intervening  I  judge  you  would 
2>*t  in  in  some  way.  But  I  say  suppose  you  did?  If  there  is  no- 
*-lv  to  whom  to  sell  it,  either  consumer  or  manufacturer,  why  the 
<i>trihuting  company  would  not  have  any  place  to  sell  the  product 
-nd  of  course  they  would  not  buy  it. 

Mr.  CliAJck.  Oh,  I  see  what  you  mean.  The  answer  to  that  is  this, 
*^iutor,  that  the  distributing  company  will  buy  the  power  when  it 
ti^  the  market  through  its  increasing  business  or  if  it  can  afford  to 
r^ii  off  steam  generation  thereby. 

Senator  Norris.  Yes;  I  see  that  point  now,  too. 

Mr.  CiaAbk«  And  that  is  the  basis,  and  the  only  basis,  upon  which 
inv  existing  corporations  in  the  Western  States  will  agree  to  develop 
additional  hydroelectric  power. 

."^nator  ^rris.  Now,  I  think  you  have  put  a  case  where  it  seema 
t'i  me  certainlj  easy  to  see  where  there  are  a  good  many  cases  where 
:t  would  be  nght  to  sell  to  a  distributing  corporation.  The  theory 
of  this  bill<,  at  least  as  I  understand  it,  is  that  they  want  to  keep  out 
1  distributing  corporation  wherever  they  can,  and  hence  they  give 
the  discretion  to  the  Secretary  of  the  Interior  wherever  it  is  neces- 
sary to  allow  them  to  sell  to  a  distributing  corporation  under  ex- 
traordinary circumstances,  so  that  he  can  give  consent  to  do  it.  But) 
'•niinarily  speaking,  the  bill  wants  to  protect  the  consumer  and  rec- 
fignizes  tne  tact  that  if  there  is  a  distributing  corporation  intervening 
between  the  consumer  and  the  manufacturer  it  would  increase  the 
expense  somewhat    Or  at  least  that  is  the  theory  of  it.    ^ 

Mr.  Cljirk.  I  do  not  see  that  is  the  case  at  all,  because  there  must 
liecessarily  be  a  distributing  corporation  under  either  plan. 

Vnatof  NoRRis.  In  other  words,  two  corporations  instead  of  one. 
Th*'  middleman  will  make  a  profit  out  of  it  anyway. 

Mr.  Culuk.  The  public-utility  commissions,  I  think,  brush  aside 
«I1  such  considerations  and  go  right  to  the  foundation  to  see  what 
lr.*»  investment  is  in  the  total  property  involved.  So  that  considera- 
iitfn  \s  eliminated. 

Mr.  Chairman,  in  closing  I  merely  want  to  advance  the  reasons 
'hich  I  have  stated  referring  to  the  possibility  of  getting  money  for 
Uie«e  enterprises  and  the  i:k)nditions  which  affect  the  security ;  that 
i&  tenure  of  office,  or  title  and  the  freedom  from  restrictions  (thji 
Mm^  restrictions  or  regulations  are  amply  covered  by  regulations  of 
the  States  and  exercised  to-day)  and  to  urge  upon  you  the  necessity 
for  opportunity  in  this  building  up  of  hydroelectric  development  in 
the  Western  States.  The  history  of  the  development  of  the  whols 
^•^tem  half  of  the  country,  and,  in  fact,  the  whole  country,  but 
Ci'>re  particularly  the  western  half,  has  been  one  of  opportunity, 
^N*4her  to  the  agriculturist,  the  railroad,  the  manufacturer,  or  tlXe 
V  '»lic-atility  company  or  any  line  of  human  endeavor.  It  has  been 
>  history  of  opportunity  where  a  man  or  group  of  men  could  go  and 
*  '^e  before  tnem  the  magnet  of  the  opportunity  to  make  money. 
Tliere  is  absolutely  no  other  basis,  except  governmental  ownership, 
I  fon  whidb  money  can  be  securea  to  go  into  a  construction  entep- 
I'rise  inrolving  necessarily  a  great  many  risks  of  success.  There  ia 
u^  in  this  situation  to-day  that  magnet  unless  the  legislation  is  so 
ir^  from  limitation^  and  restrictions  that  calculations  can  be  accu- 
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rately  made  b^  the  men  who  have  to  analyze  the  pros  and  the  cons 
dt  the  whole  situation. 

I  think  the  bill  as  drawn  will  not  result  in  accomplishing  its 
Qbject  at  all.  The  gentlemen  you  have  had  before  you  have  evi- 
denced some  points  which  they  do  not  favor.  No  doubt  the  tosti* 
mony  which  you  will  take  in  Uie  future  will  give  you  other  points. 
Mjr  argument  is  in  favor  of  the  simplest  kind  of  constructive  legis- 
lation. 

I  thank  you. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Clark. 

(Thereupon,  at  1  o'clock  p.  m.,  the  committee  adjourned  until 
Monday,  December  14, 1914,  at  10  o'clock  a.  m.) 
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MONDAY,  DECEMBEB  14,  1914. 

Committee  on  Public  Lands* 

United  States  Senate, 

Washington^  D.  C, 

The  Gommittee  met  pursuant  to  adjournment  at  10  o'clock  a.  m. 

Present:  Senators  Myers  (chairman),  Robinson,  Smoot,  Works, 
<  hamberlain,  Norris,  and  Sterling. 

The  Chairman.  I  believe  we  are  to  hear  from  Mr.  Ward  this 
•".orning. 

SIAXEIEEHT  OF  OEOBOE  C.   WABD,   VICE  PRESrDEHT  OF  THE 
PACIFIC  UOHT  ft  POWER  CORPORATION,  LOS  ANGELES,  CAL. 

Mr.  Ward.  I  have  only  a  few  remarks  to  make.    We  are  an  oper- 
:itmg  oom{>any,  operating  in  both  hydroelectric  and  steam.     Ouv 
iries  extend  over  several  counties  in  southern  California,  both  for 
;-»wer  and  light,  including  the  city  of  Los  Angeles. 

i  >riginally,  before  the  electric  companies  came  into  business  in  south- 
rm  California,  all  of  the  irrigation  was  done  by  ditches  from  run- 
r.!r.«r  streams,  and  of  coui-se  these  ditches  could  only  take  care  of  the 
;  '^rtion  of  ground  that  was  below  the  ditch  level.  For  example,  with 
:.  orange  grove  on  this  side  of  the  road  [indicating],  on  the  other 
V  ie  of  the  road,  which  might  be  10  feet  higher,  it  would  be  waste 
11. !  barren  land,  although  the  soil  equally  as  lertile. 

I^ter  on,  after  the  discover  of  oil,  wells  were  sunk  and  steam 
'••^e^  injected  for  irrigation.  But  this,  to  a  large  extent,  was  ex- 
:-r.--ive  in  installation  and  operation,  requiring  the  services  of  an 

•  •  irineer  to  operate  the  steam  plant.    So,  consequently,  there  were 

y  a  few  steam  plants  put  in  operation,  for  the  reason  that  the 

•'  ill  landowner,  the  40-acl*e  man  or  the  10-acre  man,  of  course, 

■-id  not  operate  a  steam  plant,  and  very  little  of  that  development 

•  r.t   on  until  the  electric  development  took  place.     And  at  the 

.  ''^'^nt  time  our  lines,  in  connection  with  various  other  lines,  cover 

•>-  cerritory  of  southern  California  pretty  compactly. 

Fortunately,  nature   there  has  provided   a  large   underground 

•  *ply  of  water,  particularly  so  in  California,  at  varying  depths 
'-'  m  15  to  200  or  300  feet,  whatever  the  flow  seems  to  be,  ana  by 
'n^-nsion  of  these  electric  lines  has  brought  hundreds  of  thousands 

f  *rres  under  cultivation  and  enhanced  the  value  of  these  lands 
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inanyfold.  Of  course  the  furnishing  of  cheap  electricity  in  th«» 
Western  States  will  do  as  much,  if  not  more,  for  their  development. 
I  think,  than  anything  else  that  can  l>e  done  at  the  present  time. 

To  sell  cheaply,  however,  we  must  develop  in  large  units.  For 
illustration,  take,  say,  a  small  power  house  with  two  3()0-kilowntt 
generators,  and  another  power  house  with,  say,  two  ir),0()()-kilowatt 
generators;  the  operation  expense  is  very  little  more  in  the  latter 
than  in  the  former,  while  the  output  is  500  times  greater. 

Besides  cost  of  operation  of  the  power  house,  we  have  the  cost  *»f 
operation,  maintenance,  and  construction  of  several  transmis>ii>!; 
lines  as  against  the  cost,  operation,  and  construction  of  one.  Th<* 
answer  is  obvious. 

On  this  line  I  wish  to  state  that  a  little  over  a  year  ap:o  our  rom 
pany  gave  up  its  interest  in  a  hydroelectric  development  on  the  Snn 
Gabriel  Kiver,  in  California,  after  spending  over  $150,000  in  tunnels, 
camps,  trails,  and  various  things  tnat  were  necessary  to  make  th»* 
development,  for  the  reason  that  after  the  development  was  mn«lf 
for  the  money  expended  it  was  not  going  to  prove  profitable.  Tlie 
permit  is  now  canceled. 

Senator  Clark.  Are  you  operating  largely  on  Government  land? 

Mr.  Ward.  Both. 

Senator  Clark.  And  your  title  to  your  operations  on  Governniei.t 
land,  is  that  a  revocable  permit  ? 

Mr.  Ward.  Yes,  sir.  The  purpose  of  the  bill  under  discussion,  m- 
I  understand  it,  is  to  more  fuUv  and  economically  develop  the  wat«T 
powers  of  the  United  States  for  electric  energ>'.  And  to  <lo  so  it 
seems  to  me  that  it  must  be  so  framed  as  to  attract  the  attention  «»f 
the  investor,  and,  at  least,  it  must  be  placed  on  a  par  with  oUht 
larffe  similar  undertakings. 

There  are  several  objections  that  T  would  enumerate. 

First,  .section  1  provides  that  no  longer  than  50  years.    This,  it 
seems  to  me,  should  l>e  not  less  than  50  veal's,  and  aher  the  exiuru 
tion  of  the  said  period  said  right  shall  continiu»  until  terminated  an«1 
compensation  has  been  made  for  the  fair  value  of  the  pro|)erty,  an«l 
for  all  the  property;  that  is,  for  all  the  transmission  Imos  and  ci  n 
tingent  properties. 

If  we  go  in  to  develop  a  large  plant  on  (lox eminent  lands,  say  a 
400,000  horsepower  installation,  the  termination  of  the  contract  wiili 
out  some  considerati<m  is  taken  of  the  transmission  lines  and  the  r*  n 
tingent  lines  for  distribution  would  certainly  make  it  very  hanl  t*- 
intere.*<t  people  to  go  ahead  with  an  enterpriM»  of  tliat  kind. 

Se<lion  2  provides  that  at  no  time  shall  a  contrart  for  the  delivcrv 
to  any  consunu»r  c)f  electiical  energy  in  exrcs>  of  50  per  cent  l>e  mn'b* 
Many  plants  are  constructe<l  with  one  <'onsumer  taking  iii<»re  th:m 
50  i)er  cent.  In  fact  many  plants  would  not  have  Ixvn  construr(«»il 
if  tnere  was  not  a  customer  Tor  more  than  50  per  cent  to  start  witb 

Senator  Ciiamiu:i:lmn.  Wheiv  one  rustoiiMM*  takes  nn»re  than  *»*» 
per  cent,  is  it  tismil  for  that  customer  to  Mil»let  the  power  to  othei-  * 

Mr.  Ward.  No;  it  is  not  usual.     Theiv  miirlit  Ik*  a  developnieiil  nf 
10,000  and  that  customer  might  want  six  or  sinen  thous>ind  him-«  If 
That  might  Ih»  the  means  for  starting  the  poner  de\eloj>ment,  ll  il 
you  had  a  contract  for  six  or  M'\en  thousand  to  start  with. 
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« 

I  understand  there  are  several  who  have,  in  fact,  been  asked  to 
make  propositions  on  some  very  large  developments  at  the  present 
tinM»  that  would  require  a  large  horsepower,  and  I  think  that  any  one 
*«f  thr»se  large  developments  would  require  more  than  50  per  cent  of 
•iny  electric  development  in  the  United  States  to-day.  I  may  be 
^T'-ng  ab<jut  that,  but  I  think  that  is  so. 

Section  4  provides,  except  in  cases  of  emergency,  no  power  shall 
U'  sold  to  a  oistributing  company  except  by  consent  of  the  Secretary 
*d  the  Interior.  As  I  stated  before,  that  particularly  applies  to  ouV 
ciimpany  in  this  way:  We  develop  in  large  units — 30,000  kilowatts  to 
1  development;  that  is,  two  machines.  We  get  up  to  the  point  where 
oiir  load  has  caught  up  with  our  developments  and  we  go  on  with 
I  new  development  and  develop  the  30,000.  Now,  we  have  that 
:v\«KX)  to  spai*e  to  somebody  until  the  load  catches  up  again.  There 
'«  really  no  market  for  that  30,000  on  an  intermittent  contract,  you 
might  say,  unless  it  is  some  other  distributing  company.  Now,  that 
«*ther  distributing  company  may  be  in  the  same  condition  that  we 
ire.  They  may  be  carrying  ahead  a  development  of  their  own.  It 
may  take  a  couple  of  years  to  get  theirs  completed.  That  gives  us 
in  opportunity  to  sell  the  30,000  and  thereby  reduce  the  fixed  charo^e 
for  operating  expense,  and  eventually  the  consumer  gets  the  benefit. 
If  fliat  were  not  permissible,  we  would  have  to  hold  that  30,000  in 
tbeyance  until  our  load  caught  up. 

^nator  Sterling.  Will  you  just  explain  that  expression  to  me  a 
'  ttle  further?     What  do  you  mean  there  by  "load  "? 

^fr.  Ward.  I  mean  the  load  of  the  plant — what  the  output  of  the 
j»lnnt  is. 

'senator  Ci^rk.  What  the  plant  can  generate? 

Mr.  Ward.  Yes;  what  the  plant  can  generate. 

Senator  Sterling.  I  see ;  you  mean  the  load  it  can  carry  ? 

Mr.  Ward.  Yes;  the  load  it  can  carry.  It  is  the  amount  of  elec- 
tricity, which  we  term  as  "  load  of  electricity." 

Kow,  it  seems  to  me  that  to  interest  investors  in  an  enterprise  of 
that  nature  an  entanglement  of  that  kind  should  be  eliminated. 
WhUe.  apparently,  on  the  face  of  it  it  is  right  and  looks  right,  to 
fht?  man  to  whom  you  go  to  put  in  his  $100  or  $1,000,  to  take  a  bond 
♦  r  stix^k  to  help  out  the  proposition,  which  we  all  have  to  do,  it  makes 
another  obstacle  to  explain.  And  I  assure  you  it  is  not  the  easiest 
m.itter  in  the  world  to  raise  money  for  water-power  development. 
It  .^ould  l>e  the  one  public  utility  in  this  country  that  should  l>e  con- 
"^led  to  be  one  of  the  best  investments  for  anybody  to  make. 

Section  5  refers  to  taking  over  the  property.  It  goes  on  to  state, 
^nt  not  in  these  terms,  that  the  United  States  can  take  over  the  prop- 
erty at  the  termination  of  the  lease  at  the  depreciated  value,  not  the 

fair  value. 

Senator  Clark.  Just  make  that  statement  again,  please. 

Mr  Ward.  It  should  pay  the  fair  value  and  not  the  depreciated 
Ttlue. 

Senator  Clark.  It  might  be  a  depreciated  value  and  not  be  a  fair 

Talnef 

Mr.  Ward.  Well,  it  shall  take  it  over  at  the  fair  value,  not  the 
^^►preciated  value  altogether. 
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Senator  Clark.  Yes;  I  know.  But  if  it  was  an  old  plant  thev 
might  give  a  fair  value  for  the  old  plant  and  it  mi^ht  be  very  much 
depreciated  from  original  cost.    I  do  not  want  to  misunderstand  y<»u. 

Mr.  Ward.  In  fixing  our  rates  in  the  State  of  California,  the  rail- 
road commission  has  adopted  the  theory  of  fixing  the  rates  on  lOO 
per  cent  efficiency;  that  is,  the  plant  is  supposed  to  be  kept  up  ta 
efficiency. 

Senator  Clark.  Yes. 

Mr.  Ward.  Now,  with  the  various  engineering  firms  and  expert 
engineers,  possibly  they  are  without  experience  in  the  operations  in 
the  different  States  and  the  different  conditions.  In  other  words^ 
under  certain  operations  on  the  Pacific  coast  copper  wire  will  so  out 
in  two  or  three  years.  Back  in  the  country  copper  wire  will  last  I 
do  not  know  how  long.  And  conditions  are  dinerent  in  all  of  the 
different  States  for  fixing  the  depreciated  value.  It  is  most  cus- 
tomary in  fixing  depreciated  value  to  take  a  term  of  years  and  mul* 
tiply  it  by  a  certain  per  cent.  That  might  answer  for  one  plant  and 
might  not  answer  for  another,  because  the  plant  might  not  be  to  that 
extent  depreciated. 

Senator  Clark.  My  ({uestion  is  based  on  this  proposition:  I  sup- 
posed where  these  public  utilities  are  taken  over  they  are  taken  over 
not  on  any  percentage  basis  as  to  what  is  the  annual  depreciation, 
but  they  are  taken  over  upon  a  view  and  appraisement  of  the  actual 
property  as  it  then  appears. 

That  might  l)e  very  much  depreciated. 

Mr.  Ward.  Oh,  certainly,  that  might  be. 

Senator  Clark.  So  I  would  not  want  vou  to  read  into  the  section 
here  tlie  words  that  you  use,  that  they  would  be  taken  over  at  the 
fair  valye  and  not  at  a  depreciated  value,  l)ecause  I  could  not  agree 
•vith  that  statement.  The  depreciated  value,  however,  might  be  a 
fair  value  for  the  property. 

Mr.  Ward.  That  is  true.  Senator. 

Senator  Clark.  That  is  nil.  I  did  not  want  you  to  inject  into  the 
record  such  an  interpretation  as  that. 

Mr.  Ward.  I  had  in  mind  the  taking  over  on  depreciated  value  on 
a  percentage  basis.  That  is  customarily  the  way  of  arriving  at 
depreciatecT value,  but,  of  roui'se,  I  could  hardly  expect  you  to  take 
over  the  nlant  at  anything  more  than  it  was  worth. 

About  lines  4  and  5,  page  5,  the  act  speaks  of  actual  costs  of  rights 
<»f  way,  lands,  and  inteivst  therein  purchased  and  used  by  the  les.MH\ 
I  do  n(»t  know  whether  in  this  eastern  country  conditions  are  similar 
to  conditions  in  the  West,  as  it  has  l)een  manv  vears  since  I  ha\e 
been  in  operaticm  here,  but  the  values  of  pmperty  to  a  large  extent 
are  stationary;  that  is,  the  values  of  property  have  not  increased  the 
way  thev  have  in  the  Western  States  by  means  of  the  large  pomila- 
ti<in  and  making  lands  tillable,  opening  up  factory  sites,  etc.  When 
a  power  plant  got\s  down  tlirough  the  c<Mmtry  it  buys  its  rights 
of  way  or  acquires  its  rights  of  way  nnd  its  power  stations  antl  the 
various  lands  that  are  necessary — ^!)ole  yanis.  I  do  not  knt)w  how 
nuiny  acres  we  have  in  the  city  of  Ijos  Angeles,  with  pole  yards  ami 
lands  that  wo  absf>lutely  couhf  not  purchase^  to-day  for  anything  like 
what  we  did  pay  for  them  12  or  14  vears  ago;  in  many  cases  thev 
have  increaseu  500  per  cent.  Now,  the  party  who  buys  along  with 
us,  the  investor  who  buys  a  lot  or  the  investor  who  buvs  a  farm  autl 
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subdiFides  it  into  city  lots — it  was  only  a  few  years  ago  that  the  city 
uf  Pasadena  was  sold  for  $7  an  acre. 

Senator  Clark.  I  think  now  you  are  opening  up  a  pretty  broad 
field  for  discussion  there,  and  I  am  glad  you  are  speaking  about  it. 
The  Question  as  to  whether  the  unearned  increment  shall  be  consid- 
ered, i  think,  is  a  question  that  our  people  are  very  much  concerned 
with  now  in  this  physical  valuation  of  the  railroads,  as  to  what  shall 
V  nstitute  the  basis  of  valuation,  and  I  suppose  it  is  a  question  that 
will  net  be  settled  until  long  after  we  pass  this  bill. 

Senator  Worivs.  Probably  not  until  after  we  pass. 

.Senator  Clabk.  And  long  after  that. 

Senator  Norris.  There  is  a  question  whether  we  won't  pass  before 
the  bill  does,  at  the  rate  we  are  going. 

ilr.  Ward.  I  want  to  speak  of  it  as  a  line  of  investment  for  the  in- 
Tt-ior  who  is  going  to  put  his  money  into  the  proposition.  Will  he 
I 't  be  more  attracted  to  put  it  into  a  building  lot  than  he  will  to  put 
:t  into  a  piece  of  property  that  is  being  used  for  a  pole  yard,  very 
Lkel  y  ? 

Senator  Works.  He  would  in  Los  Angeles. 

Mr.  Ward.  Well,  I  am  speaking  of  my  experience,  largely.  Judge, 
in  Los  Angeles.  That  is  our  principal  field  of  operation — ^in  Los 
Ar.ireles  Countv. 

Ihe  development  company,  through  the  interest  of  the  commu- 
r.itv  in  obtaining  the  development,  might  receive  at  less  than  ac- 
t  .1  c«£t  as  an  inducement  for  development  rights  of  way,  water 
rtrlitis,  lands,  and  interest,  besides  paying  the  market  value  at  that 
t.iue.  These  shall  be  paid  for  at  actual  cost.  Consequently  every  op- 
'•  'rlunity  for  any  profit,  no  matter  how  legitimate,  is  excluded. 
'•Vlien  the  companies  have  to  deliver  up  the  property  tlmt  must  be 
J  -.rihased  at  100  per  cent  of  its  value,  and  that  will  commence  to 
•  preciate  as  soon  as  acquired  and  used,  the  tables  are  immediately 
:»;rDeA  And  these  properties  that  can  not  enhance,  but  must  de- 
VT^^iatCn  are  to  be  taken  over  at  their  reasonable  value  at  the  time  of 
taking. 

Sffnator  Clark.  Let  me  ask  you  there:  In  your  system  of  book- 
keeping do  not  the  power  companies,  the  same  as  other  companies 
f  like  nature,  make  it  a  practice  of  writing  off  a  certain  per  cent 
f'f  depreciation  each  year? 

Mr.  Ward.  Certainly ;  they  write  off  the  depreciation  each  year — 
iiarge  off  the  depreciation. 

Senator  Clark.  They  charge  off  the  depreciation  ? 

ifr.  Ward.  Yes,  sir. 

Senator  Cl-\rk.  Then  the  depreciation  you  think  your  clients 
▼cuM  suffer  has  already  been  paid  for  by  the  use  of  that  per  cent, 
Kis  it  not? 

Mr.  Ward.  The  repairs  and  renewals  are  supposed  to  keep  that  up, 
Senator- 
Senator  Clark.  Your  repairs  and  renewals.  That  varies,  of 
'  »:ree.  in  different  sorts  of  corporations.  Are  your  repairs  and  re- 
Lfwak  not  paid  out  of  the  current  receipts  of  your  company  ? 

Mr.  Ward.  Yes,  sir. 

Senator  Clark.  Then,  they  are  also  provided  for  by  the  consmner? 

}fr.  Ward.  But  not  in  the  capital  account. 

Senator  Clark.  You  do  not  put  it  in  the  capital  account? 
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Mr.  Ward.  No. 

Senator  Clar£.  And  do  not  issue  new  bonds  or  stock  for  the 
newals  ? 

Mr.  Ward.  No. 

Senator  Clark.  They  are  paid  out  of  the  profits  of  your  company, 
are  they  not — out  of  the  current  receipts? 

Mr.  '^V'ard.  Yes,  sir. 

Senator  Clark.  Then  your  customers  aro  taking  care  of  this  de- 
preciation, are  they  not,  so  that  the  company  itself  is  out  nothing 
by  the  depreciation  of  their  property?  That  is,  the  stock  and  the 
bonds  are  out  nothing  towaru  taking  care  of  your  depreciation  and 
you  pay  your  dividends  out  of  your  net  profits  ? 

Senator  Works.  It  is  hardly  fair  to  say  they  are  meeting  the  de- 
preciation. They  are  meeting  the  actual  repairs  that  are  made.  But 
the  whole  system  is  gradually  depreciating. 

Senator  Clark.  I  was  just  following  up  what  I  undei*stood  him  to 
Bay,  that  they  made  their  repairs  and  the  repairs  took  care  of  theii 
depreciations  and  renewals.  I  am  just  trying  to  get  at  the  way  you 
transact  your  business. 

Mr.  Ward.  As  a  matter  of  fact  with  our  companies  there,  the 
properties  have  been  kept  up  out  of  the  earnings  of  the  company  and 
tlie  dividends  on  the  stock  have  bec^n  passed.  And  that  is.  I  think, 
the  case  with  every  development  company  in  the  State  of  Cali- 
fornia to  a  large  extent — that  the  earned  dividends  have  been  passed 
since  the  inception  of  the  large  operations  of  oiir  companies. 

Senator  Clark.  Whatdividends  have  your  company  paid? 

Mr.  Ward.  Our  comj^anv  has  paid  a  dividend  on  its  first  preferred 
stock  of  the  authorized  $.V,000,000. 

Senator  (^lark.  I  know,  but  what  per  cent? 

Mr.  Ward.  Si.x  per  cent. 

Senator  Clark.  They  have  paid  0  per  cent? 

Mr.  Ward.  Yes. 

Senator  Clark,  You  have  second  preferred  stock  also? 

Mr.  Ward,  Yes,  sir. 

Senator  (^lark.  Has  there  been  any  dividend  declared  on  that! 

Mr.  Ward.  There  has  never  l>een. 

Senator  Clark.  .\nd  no  dividend  on  ycuir  common  stock? 

Mr.  Ward.  No,  sir. 

Senator  Clark.  What  proportion  do<»s  the  first  preferred  stock 
bear  to  all  the  stock? 

Mr.  Ward.  Well,  I  think  we  have  $:».()()0.000  of  first  preferred, 
$10,000,000  of  second,  and  the  balance  is  conunon  with  a  $40,000,000 
capitalization. 

Senator  Cijirk.  Not  a  very  flattering  in^estInent,  is  it? 

Mr.  Ward.  It  has  never  l)een,  so  fnr.     It  has  lieen  n  development. 

Senator  Clark.  How  long  have  you  lie<»n  in  operation  ? 

Mr.  Ward.  Our  company  has  been  in  operation— the  original  com- 
pany  was  organized,  i  think,  the  old  San  (iabriel  Uiver  Co,  was 
organized,  I  tliink,  in  1H03.  I  am  not  familiar  with  that  figure,  but 
Mr.  Merrill  mav  have  some  figures  on  that.  I  think,  althotigh  I  will 
not  be  certain,  it  was  somewhere  in  1 803 ~l)et ween  1803  and  1805. 

Mr.  Mrrriix.  It  was  sometime  later  than  that,  Itecause  the  i 
Antonio  Plant  was  later  than  that. 

Mr.  WAKa  It  18  along  in  the  nineties. 
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Senator  Clark.  How  much  actual  money  has  gone  into  your  plants 
anil  developments? 

Mr.  Ward.  I  can  not  state,  oflThand.  Between  $31,000,000  and 
S^^OOO^OOO. 

Senator  Clark.  Has  all  the  stock  been  sold  or  apportioned? 

Mr.  Ward.  There  is  a  portion  of  it  that  has  been  sold. 

Senator  Clark.  What  is  your  outstanding  stock  now  ? 

Mr.  Ward.  I  think  there  is  $5,000,000,  practically,  outstanding  of 
(ia:  first  preferred  and  I  think  about  all  of  the  second  preferred  and 
linmi  half  of  the  common. 

Senator  Clark.  And  what  is  your  bonded  indebtedness? 

>Ir.  Ward.  Our  authorized  bonded  indebtedness  is  $35,000,000. 

Senator  Clark.  Then  your  plant,  thus  far,  has  been  practically 
constructed  out  of  your  sale  of  bonds? 

Mr.  Ward.  No. 

Senator  Clark.  The  bonds  have  not  been  sold? 

Mr.  Ward.  Some  of  the  bonds  have  not  been  sold;  no.  The  out- 
sunding  bonds,  I  think,  are  about  $23,000,000. 

Senator  Clark.  With  $38,000,000  authorized? 

Mr.  Ward.  Yes;  for  the  future  constructions. 

Senator  Works.  The  old  San  Gabriel  plant  was  a  very  small  con- 
cern, was  it  not  ? 

ilr.  Ward.  Yes,  sir. 

Senator  Works.  And  your  larger  improvements  have  come  much 
kten  have  they  not? 

ilr.  Ward.  Yes,  sir- 
Senator  Works.  You  are  developing  on  the  Kern  Biver,  are  you 

DOtf 

ilr.  Ward.  W^e  have  a  development  on  the  Kern  River  now,  but 
o  :r  new  development  is  on  the  Big  Creek. 

Senator  Works.  I  know.  How  long  has  the  Kern  River  plant 
l<en  in  operation? 

Mr.  Ward.  Since  1905. 

Senator  Works.  And  the  other  plant  you  mention  is  more  extensive 
than  either  of  the  others? 

ifr.  Ward.  Yes,  sir. 

S^'nator  Works.  And  is  that  in  operation  now? 

Mr.  Ward.  Our  new  plant? 

Senator  Works.  Yes. 

ilr.  Ward.  Yes,  sir. 

4Senator  Works.  How  long  has  it  been  in  operation? 

ilr.  Ward.  From  the  latter  part  of  November  or  the  1st  of  De- 
mnlicr,  1913 — ^just  about  a  year. 

Senator  Works.  Then  that  is  practically  a  new  development  ? 

ifr.  Ward.  Yes,  sir. 

Senator  Works.  Has  that  £fystem  been  entirely  developed  or  only 
partially  t 

Mr.  Ward.  Only  partially. 

Sfgoator  Works.  What  amount  of  money  has  been  expended  on  it 
cp  to  the  present  time ! 

Mr.  Ward.  About  $13,000,000. 

Senator  Works.  What  is  the  estimated  cost  if  completed  ? 

Mr.  Ward.  Well,  Senator,  we  have  not  gotten  an  estimate  of  what 
rt  IV ill  cost  to  complete  it.    The  permits  that  we  have  taken  out  at 
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the  present  time  include  two  more  developments,  what  we  cnll  No.  3 
and  No.  4,  which  takes  this  same  water  and  carries  it  down  throiigli 
two  more  developments.  These  two  developments  we  have  just  coni- 
pleted;  one  is  practically  2,100  feet  or  2,050,  and  the  other  is  l,0.*»O. 
At  the  end  of  tne  first  development  we  put  in  a  canal  about  5  miles  to 
the  forebed  of  the  second  development  to  carry  down  1,950  on  to 
the  second  power  house. 

Senator  Works.  You  could  approximate  what  it  is  expected  tlio 
entire  development  will  cost,  could  you  not? 

Mr.  Ward.  I  presume  it  will  cost  something  like  $00,000,000. 

Senator  Sterling.  Have  you  more  than  one  completed  develop- 
ment now  'i 

Mr.  Ward.  On  this  development,  you  mean  ? 

Senator  STf:RLiXG.  Yes. 

Mr.  Ward.  Yes;  there  are  two  on  this. 

Senator  Stkrlino.  How  many  i)hints  have  you  completely  de- 
veloped— your  company'^ 

Mr.  Ward.  I  think  avc  have  six  water  plants  and  one  steam  plant 

Senator  Sterlixo.  You  stated  a  while  ago  tluit  you  had  paid  no 
dividends  except  on  first  i)referro(l  stock.  Is  that  in  the  way  of  n 
dividend,  so  called,  or  is  it  in  the  way  of  interest  on  the  stock? 

Mr.  Ward.  That  would  he  dividend  on  the  stock,  or  inteix'st  on  tlie 
ctock.    The  stock  represents  par. 

Senator  Sterling.  Have  tlie  surplus  earnings  from  your  plants 
gone  into  extensions? 

Mr.  Ward,  Yes,  sir. 

Senator  Sterling.  Instead  of  dividends? 

Mr.  Ward.  Yes,  sir. 

Senator  Sterling.  On  the  second  preferred  stock  and  on  the  com- 
mon stock? 

Mr.  Ward.  Yes,  sir.    More  for  renewals  than  extensions. 

Senator  Steri.incj.  Can  vou  state  how  much? 

Mr.  Ward.  No;  I  can  not.  I  have  not  been  connected  with  the 
company  long  enoiijrh  for  that. 

Senator  Xorris.  Have  there  been  any  dividends  paid  except  on 
first  preferred  ( 

Mr.  Ward.  No,  sir. 

Senator  Norris,  Outside  of  first  preferred,  what  stock  has  been 
issued  (    You  have  second  preferred,  have  you? 

Mr.  Ward.  Yes. 

Senator  Norrh.  How  much? 

Senator  AVorks.  You  ga^e  thnt  a  while  ago,  did  vou  not! 

Senator  Olark.  Not  exactly;  he  gave  the  percentages. 

Senator  Xorris.  Approximately,  if  vou  can  not  give  it  definitely? 

Mr.  W\RD.  Well,  there  is  verv  little  left  of  the  first  preferred. 
Tliat  is  $:».000,0()0.  And  there  has  U^en  about  $10,000,000  of  the 
second  preferred  issued.  The  common  I  do  not  recollect,  I  do  not 
recollect  how  much  common  hns  been  is*»ned. 

Senator  Xonnis.  At  what  price  was  the  second  preferred  issued  I 
What  crnsidernticn  di<l  you  get  for  it  when  you  isMted  itt 

Mr.  Ward,  lliere  has* not  l)een  any  of  (hat  sold  for  n  number  of 
years,  8  or  10  years,  that  I  know  of,  and  I  do  not  know  what  the  con* 
fiideration  was  at  the  time  it  was  sold. 
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Senator  Xorris.  At  what  price  was  the  common  issued — the  com- 
ing n  stock  ? 

Mr.  Ward.  That  is  the  same  case;  I  could  not  say. 

Senator  Xorris.  Was  any  of  this  stock  given  as  a  bonus  to  pur- 
chasers of  the  bonds? 

Mr.  Ward.  No  ;  there  was  no  stock  offered  with  the  bonds  at  all. 

Senator  Norris.  There  has  been  something  gotten  in  return  for  all 
ihe  stock  that  has  been  issued,  has  there — some  money  consideration 
iu  every  issue  of  stock? 

Mr.  Ward.  Well,  some  of  the  first  preferred  stock  was  issued  for 

*  liidtanding  floating  debt.  Some  of  the  first  preferred  stock  was 
L>. -Jed  to  taKe  up  a  prior  indebtedness. 

Senator  Norris.  That  has  paid  some  dividends? 
Mr.  ^Vard.  Yes. 

Si-nator  Norris.  What  I  am  getting  at  is  this:  You  say  that  part 
« f  the  stock  has  paid  no  dividends.    I  would  like  to  know  just  what 

•  *  n^ideration  there  was  coming  to  the  company  for  the  issuance  of 
the  sti  ck  that  has  not  paid  any  dividends,  whether  it  was  second 
preferred  or  common. 

Mr.  Ward.  In  many  cases  the  preferred  stock,  second  preferred, 
vai  paid  to  some  of  the  former  owners  when  the  smaller  properties 
^ere  taken  over  altogether. 

Senator  Norris.  Given  in  consideration  for  property  transferred 
to  the  cf  mpany  ?  • 

Mr.  Ward.  Yes. 

Senator  Norris.  How  much  of  it  was  issued  in  that  way  ? 

Mr.  W^ard.  I  could  not  say. 

Senator  Norris.  You  could  not  give  us  any  idea  of  the  per  cent? 

Mr.  Ward.  No;  I  could  not.  Senator. 

Senator  Siioor.  You  were  not  connected  with  the  company  at  that 
time? 

Mr.  Ward.  No;  I  was  not  connected  with  the  company  at  that 
time. 

Senator  Norris.  Do  you  know  of  any  instance  in  this  second  pre- 
ferred or  common  stock  where  money  was  actually  paid  for  its  issue? 

Mr.  Ward.  Yes.  A  portion  of  it  was  paid  for  at  the  basis  of  $20  a 
chare.  ^  .  . 

Senator  Norris.  What  is  the  par  value? 

Mr.  Ward.  $100. 

Senator  Norris.  Do  you  know  how  much  was  sold  at  that  rate? 

Mr.  Ward.  No;  I  could  not  say. 

Senator  Norris.  To  whom  was  it  sold  ?  Was  it  sold  exclusively  to 
the  stockholders  or  to  the  public  at  large? 

Mr.  Ward.  To  the  public  at  large. 

Senator  Norris.  Wnen  was  thatl 

Mr.  Ward.  Well  it  has  not  been  recently;  not  since  I  have  beoi 
connected  with  the  company. 

Senator  Sterling.  You  mentioned  awhile  ago  that  a  certain  num^ 
ber  of  the  plants  had  been  completely  developed — six,  I  think  you 
said.  Now,  can  you  give  the  value  of  those  completely  developed 
plants?    What  is  your  estimate  as  to  the  value? 

Mr.  Ward.  No;*!  am  not  able  to  give  you  the  value. 
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Senator  Steruno.  Can  you  of  any  one  of  the  six — the  estimated 
value  or  the  generally  accepted  value? 

Mr.  Ward.  All  I  can  give  you  on  the  Big  Creek  is  what  it  actually 
cost  us. 

Senator  Sterling.  What  did  it  cost  you  ? 

Mr.  Ward.  It  cost  us  at  that  time  $12,500,000. 

Senator  Sterling.  And  the  others  you  can  not  give! 

Mr.  Ward.  No  ;  I  can  not. 

Senator  Sterling.  What  is  your  best  judgment  as  to  the  actual 
value  of  your  six  developments? 

Mr.  Ward.  You  mean  a  reproduction  value,  would  that  be! 

Senator  Sterling.  Yes. 

Mr.  Ward.  I  think  the  reproduction  value  would  be  the  value  that 
I  gave  you  as  having  been  spent  for  them.  We  have  tried  to  keep 
them  up  to  100  per  cent  efficiency  as  far  as  possible. 

Senator  Sterling.  What  was  the  value  spent  for  them?  I  do  not 
now  recall  what  you  said. 

Mr.  Ward.  Between  $31,000,000  and  $33,000,000. 

Senator  Sterling.  And  you  say  the  bonds  affp^regate  $38,000,0001 

Mr.  Ward.  Well,  the  bonds  are  not  issued.  The  bond  issue  is  cre- 
ated to  carry  on  the  development  as  fast  as  the  development  goes  on. 
We  can  only  issue  bonds  in  California  for  85  per  cent  of  the  value  of 
the  inve|tment.  The  balance  of  it  has  got  to  be  taken  up  in  some 
other  way. 

Senator  Clark.  IIow  long  have  yon  been  connected  officially  with 
the  company  ? 

Mr.  Ward.  About  two  years. 

Senotor  Works.  You  ha<l  no  connection  with  the  issuance  of  stock 
at  all,  did  you? 

Mr.  Ward.  No,  sir;  I  did  not.  I  became  connected  with  it  about 
the  time  we  started  that  Big  Creek  development. 

Senator  Sterling.  You  said  a  moment  ago  that  the  bonds  have  not 
been  issued.  You  did  not  mean  to  say  by  that  that  no  Inmds  at  all 
had  been  issued? 

Mr.  AVard.  No;  not  to  the  extent  of  the  authorized  issue. 

Senator  Stkrlino.  What  amount  of  l)on<ls  have  v<hi  i«5sued? 

Mr.  Ward.  I  ran  not  tell  you,  only  olThoncl,  something  like,  I 
think,  $24,000,000  or  $L>0,0()0,00b.  I  am  not  very  good  at  rememl)cring 
figures  about  those  things. 

Senator  Sterling.  Can  you  state  now  what  the  Ixmds  have  sold 
for? 

Mr.  Ward.  I  think  those  bcmds  were  qimted  from  87  to  0*2,  some* 
thing  like  that.    Recently  I  <h)  not  know  at  whnt  they  are  quoted. 

Senator  Stkrlixo.  Were  they  negotiated  or  sohlif 

Mr.  Ward.  No;  I  do  not  think  they  wore,  Senat<jr.  In  fact,  I  know 
they  were  not. 

Senotor  Sm<h)T.  What  rote  of  interest  do  they  carry? 

Mr.  Ward.  Five  wr  cent* 

Senator  Works.  Were  they  sold  before  the  present  railroad-com- 
mi.ssion  act  took  effect  Y 

Mr.  Ward.  Yes;  they  were.  Senator;  about  a  year  previous. 

Senator  Works.  Under  the  present  law  the  commission  fixes  the 
price  at  which  bonds  shall  be  sold  ( 
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Mr.  Wakd.  Yes,  sir.  The  last  bonds  were  sold,  or  were  to  be  sold, 
at  not  less  than  85.  They  fixed  the  minimum  at  not  less  than  85, 
We  disposed  of  a  million  and  a  half  bonds  this  year  on  the  basis  of 
Sr».  The  commission  fixes  the  price  of  the  bonds  and  the  stock.  You 
recollect  that  we  can  not  issue  a  share  of  stock  or  sell  a  share  of 
stock— the  companies  can  not  in  California — without  the  consent  of 
the  railroad  commission  and  not  below  the  minimum  price  fixed  by 
the  commission.    It  is  the  same  way  with  the  bonds. 

Senator  Steslixg.  The  minimum*  price  which  they  fix.  That  is 
not  a  fixed  price,  but  the  minimum  ? 

Mr.  Ward.  No;  they  fix  the  price  at  the  hearings. 

Senator  Sterling.  Do  they  nx  the  price  absolutely,  or  fix  a  mini- 
mum price? 

Mr.  Ward.  They  fix  a  minimum  price. 

Senater  Cuirk.  These  bonds  are  issued  or  sold  in  installments  as 
you  need  them  for  your  development? 

Mr.  Ward.  Yes,  sir. 

Senator  Clark.  Of  course,  those  bonds  cover  the  entire  property 
DOW  held? 

Mr.  Ward.  Yes,  sir. 

Senator  Clark.  Is  there  any  seniority  in  these  bonds?  Take  bonds 
issued  to-day;  do  they  carry  the  same  security  as  a  bond  that  was 
issued  five  years  ago?  In  other  words,  do  all  the  authorized  bonds 
have  the  same  rights  legally  that  other  bond  do? 

Mr.  Ward.  Not  exactly.  The  old  San  Gabriel  Electric  Co.  was 
the  first  company,  and  it  has  $100,000  bonds  still  out. 

Soiator  Clark.  I  mean  the  bonds  of  your  present  company. 

Mr.  Ward.  The  bonds  of  our  present  conjpany? 

Senator  Clark.  The  $35,000,000  you  speak  of  have  the  same  rights 
and  priorities? 

Mr.  Ward.  Yes,  sir. 

Senator  Clark.  Time  of  issue  makes  no  difference? 

ilr.  Ward.  Except  a  certain  number  of  the  bonds  were  set  aside 
for  the  old  company  bonds  that  were  not  taken  in. 

Senator  Clark.  Yes;  but  they  have  no  privileges  that  the  balance 
of  the  bond  issue  does  not  have  ? 

Mr.  Ward.  No,  sir. 

Senator  Clark.  That  is  what  I  was  trying  to  get  at. 

Senator  Works.  Do  you  want  to  make  any  further  statement, 
Mr.  Ward,  or  had  you  finished  when  you  were  interrupted? 

Mr.  Ward.  Just  a  few  more  words  here.  I  think  I  left  off  on  the 
value  of  the  property  taken  over.  All  the, property  on  which  there 
is  any  increase  in  value  is  taken  over  at  the  cost  acquisition,  and  all 
property  tliat  must  depreciate  is  taken  over  at  the  depreciated  value. 
And  the  last  clause  of  that  section — ^"  or  any  intangible  element " — is 
1  very  sweeping  clause.  It  might  include  many  things,  and  has  a 
tendency  to  discourage  development. 

Senator  Norris.  I  have  wondered  what  it  did  include.  You  say  it 
mi^t  include  a  great  many  things.  Can  you  tell  us  just  what  in 
your  ]nd<^ent  it  would  include  ? 

Mr.  Ward.  I  do  not  know,  Senator,  what  it  would  include. 

Senator  Norris.  It  would  not  be  very  harmful  if  it  did  not  include 
injthini^:  but  if  it  does  include  a  good  many  things,  I  would  like  to 
bow  what  they  are. 
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Mr.  Ward.  I  do  not  laiow  what  it  would  include. 

Senator  Clark.  I  suppose  the  purpose  is  to  cover  all  the  property 
of  the  company  of  all  sorts,  kinds,  and  conditions? 

Mr.  Ward.  It  is  hard  for  us  to  tell  what  will  come  up  within  the 
period  of  termination. 

Senator  Clark.  I  assume  that  in  general  it  includes  everything? 

Mr.  Ward.  Yes,  sir.    That  is  what  I  assume. 

Senator  Clark.  That  the  conipany  steps  out  with  its  money  or  its 
securities  and  turns  over  everything  it  has.  That  is  what  I  supposed 
was  meant  by  taking  over  the  company. 

Mr.  Ward.  Yes.    1  have  nothing  further. 

The  Chairman.  I  want  to  ask  you  one  question:  In  a  case  whore 
only  5  per  cent  or  less  of  the  land  to  be  used  by  tho?o  sites  and  opera- 
tions of  a  development  company  is  owned  by  the  Government — that 
is,  only  5  per  cent  or  less  than  5  per  cent  is  Government  Iftnd — antl 
all  the  balance  of  it  is  private  land  to  be  acquired  by  the  development 
company,  as  it  may  see  fit,  what  would  you  think  about  a  provision 
in  this  bill  that  in  such  a  case  the  Secretary  of  the  Interior  shouUl 
lease  that  small  fraction  of  Government  land  to  the  company  for  a 
period  of  50  years,  or  such  other  term  as  he  may  determine,  nt  a 
nominal  rental,  and  in  that  case  that  the  company  shall  not  be  puI>- 
ject  to  the  conditions,  rules,  and  regnhitions  of  this  bill,  other  than 
that  they  shall  just  simply  lease  this  small  percentage  of  Inml. 
What  would  you  think  of  that?  Is  there  anything  in  there  th«l 
would  be  of  assistance  or  not? 

Mr.  Ward.  Offhand,  Senator,  I  see  no  objection  to  that. 

The  Chairman.  Do  you  know  of  any  cases  where  the  land  required 
by  the  site  and  operation  of  the  company  is  only  5  per  cent  or  less  of 
Government  land? 

Mr.  Ward.  That  is  not  in  our  case  at  all.  I  think  Mr.  Britton 
suggested  something  in  his  case,  however. 

Senator  Clark.  Your  initial  development  is  substantially  all  on 
Government  land,  is  it  n<  t? 

Mr.  Ward.  Our  hydroelectric  power;  yes,  sir. 

Senator  Clark.  That  is  what  I  mean. 

Mr.  Ward.  Yes;  our  hydn^elcctric  power  development  is  all  on 
Government  Ian  1. 

The  (^11  AIRMAN.  If  you  have  no  particular  views  on  that  phase, 
that  is  all. 

Mr.  Ward.  I  have  not. 
■    Senator  Ciiamiikrlaix.  You  started  in  to  criticize  certain  sections 
pf  the  bill  when  yon  were  interrupted.     Had  you  finished? 

Mr.  AVard.  I  only  had  th<ise  few  secticms  in  sj^eak  about.  I  wa« 
speaking  from  an  operating  standpoint.  Senator;  that  is  all. 

STATEMEHT  07  MB.  FBAHKUH  T.  0KI7FITH,  OF  POBTIAITB, 
OREO.,  PRESIDENT  OF  THE  PORTLAlfD  RAILWAY,  UOHT  A 
POWER  CO. 

The  (^iiATKMAN.  You  might  just  give  your  full  name  to  the  ste- 
noirrapher  and  state  for  the  reconi  for  whom  you  appear. 

Mr.  (iRiKriTii.  Franklin  T.  (triffith,  Portland,  Oreg.  I  am  presi- 
dent of  the  Portland  Railway,  I/ight  A  Power  Co.,  operating  electric 
light  and  power  plants,  railroads,  and  street  railwa>'8  in  Oregon. 
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And  to  show  our  interest  in  the  subject  under  discussion,  I  wisli  to 
«av  that  our  company  has  a  hydroelectric  development  of  about 
» .'..000  horsepower  and  about  30,000  horsepower  in  steam. 

It  was  my  thought  in  discussing  this  bill  to  take  it  up  from  the 
£4andpoint  of  one  who,  notwithstanding  the  fact  I  am  connected 
«;th  a  public  service  corporation,  engaged  in  hydroelectric  develop- 
r.ent,  may  at  any  rate  be  credited  with  a  willingness  to  look  at  con- 
servation and  the  development  of  the  natural  resources  from  the 
point  of  view  of  one  engaged  in  making  that  development. 

I  desire^  with  your  permission,  to  criticize  several  of  the  provisions 
of  the  bill  which  I  think  will  be  unworkable  and  then  to  suggest 
r-  hnt  I  think  will  be  a  plan  for  bringing  about  development  to  the 
f^vut^st  possible  extent  and  with  the  greatest  ease. 

I  will  pass  section  1  for  the  moment  and  reach  section  2,  which  is 
the  section  providing  for  the  continuous  carrying  on  of  the  work 
'**f  development.  And  that  is  entirely  proper.  The  section  carries, 
^i-^N  a  provision  restricting  the  sale  of  electric  energy  so  that  not 
ET.ure  than  50  per  cent  of  the  output  may  be  sold  to  any  one  customer. 

irentlemen,  at  the  outset,  if  a  plant  was  started  by  an  independent 
'^•nrem,  having  no  market  at  all,  its  output  would  be  regulated  by 
:  **  amount  it  sells.  If  it  starts  a  considerable  development,  say 
1  '.^^  horsepower,  presumably  being  managed  by  business  men — it 
^ould  not  start  unless  it  had  some  market  for  some  portion  of  that 
►  :<»rgy.  Usually  in  the  case  of  independent  plants  starting  to-day, 
:•  ^re  is  a  demand  for  the  energy  proposed  to  be  developed  from 
T**^e  manufacturing  company  or  public  utility  corporation,  having 
a  franchise  in  a  municipality,  which  purchases  the  energv  at  the 
T^itchboard,  and  the  only  initial  customer  is  such  manufacturing 
i:.-titiition  or  public-service  corporation. 

I  have  in  mind  an  actual  case  where  a  development  of  20,000 
b«»r^power  was  made.  The  first  user  of  the  energy  took  5,000 
ro-^ppower.  That  5,000  horsepower  was  the  output  of  the  plant 
at  the  time  it  was  being  taken.    It  was  all  of  the  output — 100  per 

If  you  were  to  undertake  to  restrict  the  power  of  the  developer 
in  the  sale  of  his  energy  to  a  certain  customer,  it  should  not  be  based 
■[■'*n  output — 50  per  cent  of  the  output — ^but  50  per  cent  or  any 
'h*T  per  cent  of  the  capacity  or  possible  output.  lieeause  it  is  100 
r-»r  rent  in  the  very  beginning,  if  he  starts  with  one  customer.  And 
rAtnrally,  as  a  power  man,  I  do  not  believe  in  that  provision.  I  do 
r.«t  believe  any  good  end  is  served  by  putting  a  restriction  upon 
7^'iing  the  energy  in  a  limited  quantity  to  a  single  customer.  I  have 
r<^iilized  %*ery  fully,  as  was  said  by  Mr.  Finney  the  other  day,  that 
one  of  the  purposes  of  the  bill  is  to  prevent  the  creation  of  any  new 
r-^/nopoly  and  to  prevent  the  perpetuation  of  existing  monopolies. 
Dm  purpose  is  based  upon  the  further  theory  that  a  monopoly  is  an 
*•  j1  thing — ^necessarily  so.  And  upon  that  point  I  think  it  is  proper, 
in  discosRing  this  particular  section,  to  tell  you  that  we  do  not  agree 
V  th  that  and  I  do  not  believe  the  more  advanced  theory  in  the 
Titter  of  regulation  of  utilities  is  in  accord  with  that  theory. 

I  happen<3  yesterday,  in  reading  the  New  York  Times,  to  run 
icros  a  decision  of  the  Illinois  commission.    I  want  to  read  just  on« 


170  WATER-POWER  BILL, 

parngraph  of  that  decision.    This  is  taken  from  the  New  York  Timt-:4 
of  the  13th — a  dispatch  from  Chicago.    The  commission  said: 

Formerly  competition  seemed  to  be  the  only  method  to  protect  public  Interwt. 
but  with  such  comprehensive  regulatory  laws  ns  are  now  in  force  In  thin  Stnte 
coni|)etitIon  has  lost  its  iwwer  as  n  corrective  agency.  It  followfi,  therefore, 
tliat  the  (general  plan  of  consolidation,  the  commission  finds.  Is  in  complete  Unr- 
niony  with  the  uiodenj  idea  of  government  regulation  of  public-service  coriM»ra- 
tlons. 

The  whole  theory  of  modern  regulation  is  to  avoid  duplication  of 
investment  and  by  artificial  means,  through  the  regulatorv  body,  U> 
create  conditions  that  were  formerly  sought  to  be  obtained  bv  actual 
competition.  Tlic  legislatures  have,  in  every  State,  the  inherei.t 
power  to  create  a  regulatory  commission,  and  in  32  of  the  States  thoy 
have  already  created  such  commissions.  It  is  for  the  commission- 
when  so  created,  to  determine  the  actual  value  of  the  property  of  the 
public-service  company,  with  a  view  to  determining  the  terms  nnd 
conditions  of  service  to  the  consumer.  They  have  the  power  of  an 
officer  of  the  corporation  and  may  investigate  every  branch  and  ile- 
tail  of  the  business,  and  they  also  fi.\  rates,  not  only  the  maximum 
and  minimum  rates  but  the  actual  definite  rate  to  the  consumer,  de- 
viation from  which  is  punishable  by  fine  or  imprisonment.  Then 
you  have  exactly  that  condition  that  >vould  be  obtained  by  competi- 
tion if  the  competition  itself  were  regulated  so  that  it  would  not  Im* 
ruinous  to  one  or  the  other  of  the  two  competitors. 

The  theory  that  competition  of  public  utilities  to-day  should  Ik? 
unregulated  has  passed;  it  is  not  economic,  and  it  has  been  sui)erseJod 
by  the  more  enlightened  practice  of  regulated  monopoly.  When  I 
say  "regulated  monopoly,'  I  am  using  words  that  do  not  sound  well 
to  some  people  because  of  the  .stignui  attached  to  the  term  **  nK>- 
nopoly."  But  there  may  be  a  good  monopoly  and  there  may  be  an 
evil  monopoly.  It  can  not,  however,  bo  an  evil  monopoly  if  the 
State  discharges  its  duty  and  exercises  the  right  it  has  to  i*egulatf. 
And  I  want  to  say  to  you  genthnnen,  as  a  matter  of  actual  ex(H?nenre 
as  an  operator  in  Oregon,  that  the  cotuiniK<ion  does  exercise  tliat 
power  to  its  absolute  limit. 

Perhaps  you  might  think,  from  the  way  I  have  spoken  about  com- 
missions, that  I  am  criticising  regulati<m.  But  no  public-service  hian 
in  the  country  to-dav  who  is  abreast  of  the  times  will  raise*  his  voici* 
for  a  moment  to  protest  against  retrulation.  Regulation  means  nc»t 
only  safety  to  the  consumer  in  getting  ade^juate  st»rvice  and  ren^4»n- 
oble  rates,  but  it  means  theoretically,  at  any  rate,  and  ultimately  will 
mean,  in  fact,  proterticm  to  tlie  utility  in  the  sense  that  a  public- 
service  company  givincf  adequate  stMvice  at  reasonable  rates  will  bo 
protected  in  its  field  and  permitted  to  earn  a*  reasonable  return  upon 
the  value  of  its  pro|>erty  devote<l  to  public  service. 

Senator  Smcm^t.  S'ou  Iwlievo  that  I'egulntion,  however,  should  In* 
State  regulation,  <lo  you  not  J 

Mr.  (iHiKMTii.  I  Iwlicve  that  it  should  Ih»  State  regulaticm.  Aiul 
upon  that  point  I  call  your  attention  to  the  following  s<vli<m  of  the 
bill,  ''liich  provides  that  where  the  o|N>ration  of  the  develo|H*r  is  in  u 
Territory  or  in  tw<i  or  more  States  that  the  power  to  regulate  rat<\s 
riiall  l)e  vt»sted  in  the  Seci*etary  of  the  Interior.  The  authority  of  the 
Secretary  to  regulate  is  made  to  de|H*nd  upcm  the  fact  that  the  energy 
18  develo|)ed  upon  the  public  \Ionmin. 


WATER-POWER  BILL.  171 

The  Chairman,  Mr.  Griffith,  I  will  ask  you  this  question  in  that 
conDection,  which  you  need  not  answer  just  now,  but  may  later:  In 
that  case  how  could  there  be  regulation  ? 

I  will  just  invite  j'our  attention  to  that  as  you  go  along. 

Mr.  GRiFFrrn.  As  to  interstate  business? 

The  Chairman.  Yes;  as  to  interstate  business. 

Mr.  Griffith.  I  will  answer  that  right  now.  This  act  proceeds 
cpon  tlie  theory  that  the  Secretary  of  the  Interior  may  regulate  rates 
of  an  individual  operating  in  two  or  more  States,  or  in  a  territory, 
because  the  indiviaual  is  developing  some  portion  of  his  power  upon 
the  public  domain.    The  United  States,  as  a  landed  proprietor 

Senator  Clark.  I  do  not  want  to  agree  to  that  statement  entirely, 
but  I  will  not  interrupt  you  now. 

ilr.  Griffith.  That  is  the  language  of  the  act. 

Senator  Clark.  Wliat  is  thatl 

Mr.  GiomTH.  That — 

-c  rr se  of  the  developmeut,  generation,  transniissiou,  and  use  of  power  or  energy 
CMler  such  n  lense  In  a  Territory,  or  in  two  or  more  States,  tha  regiilntion  and 
'•"otr^l  of  fBcrvlce  nnd  of  cliarges  for  service  to  consumers  and  tlie  issuance  of 
fttirk  and  bonds  by  the  lessee  is  hereby  conferred  upon  the  Secretary  of  the 
Iiiterior. 

Senator  Clark.  Yes ;  I  understand ;  but  my  interruption  does  not 
rtfer  to  the  wording  of  the  bill  but  the  theory  upon  which  the  Gov- 
ernment was  given  the  right  to  regulate. 

Mr.  Griffith.  The  theory  upon  which  the  Government  is  given 
the  right  to  regulate,  if  that  right  is  exercised  constitutionally,  in  my 
opinion,  is  the  right  to  regulate  commerce  between  the  States. 

Senator  Clark.  Yes;  that  is  what  I  had  reference  to. 

Mr.  (iRiFFiTH.  The  Government  has  that  power  to  regulate  com- 
merce between  the  States  as  a  sovereignty,  which  power  was  dele- 
r^ted  to  it  bv  the  several  States  in  the  Constitution.  But  it  does 
not  have  that  power  by  virtue  of  ownership  of  the  land. 

Senator  Cu^rk.  That  is  what  I  was  questioning. 

ilr.  Griffith.  This  act  proceeds  upon  the  theory  that  it  may 
regulate  in  this  particular  case  where  some  part  of  the  public  do- 
riain  is  used  in  the  generation  or  transmission  of  the  energy  and 
disregards  the  broader  principle  that  the  United  States  has  the  power 
to  regulate^  as  between  States,  because  of  its  power  to  regulate  inter- 
state commerce. 

Senator  Clark.  May  I  interrupt  you  right  there?  I  can  not  agree 
v;th  that  statement  as  to  the  theory  of  the  bill,  because  all  this  bill 
deals  with  is  the  power  to  generate  upon  public  lands.  And  the 
power  to  regulate  the  rate,  I  think,  where  the  operation  was  carried 
<'n  in  two  States  is  not  dependent  upon  the  bill  or  upon  the  fact  that 
t^ie  power  is  generated  upon  the  public  domain,  but  is  under  the  con- 
^.tiitional  power,  if  there  is  any,  which  the  Government  has  to  regu- 
late interstate  commerce. 

Senator  Norris.  But  why  should  this  power  be  given  to  the  Sec- 
Mary  of  the  Interior  where  the  general  power  to  regulate  rates  is 
&Led'in  another  body? 

Mr  Griffith.  Do  you  mean  now  the  Interstate  Commerce  Com- 
mission or  the  several  State  bodies? 

Senator  Norrls.  Oh,  no.  I  mean  the  national  body.  It  could  only 
^*  t»ased  upon  the  theory  that  the  plant  is  upon  Government  land. 
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Mr.  Griffith.  I  think,  Senator,  that  in  order  to  extend  the  pow*':> 
of  the  Interstate  Commerce  Commisbion,  so  as  to  include  the  repilu- 
tion  of  rates  for  the  transmi.ssion  of  electric  ener«?y,  there  \\c»  »l 
have  to  be  further  legislation  by  Congress,  because  the  power  of  ili^.* 
United  States  to  regulate  commerce  solely  rests  in  Congress,  and  is 
to  be  exercised  when  the  Congress  specifies  the  manner  and  tlic 
extent  that  it  shall  be  exercised. 

Senator  Kobinson.  This  bill  carries  a  provision  that  the  regulation 
in  such  a  case  as  has  been  specified  by  the  Senator  from  Wyouiin;: 
shall  be  by  the  Secretary  of  the  Interior  or  such  botly  as  Cong»v" 
shall  prescribe.    It  simply  recognizes  the  right 

Senator  Norris.  Oh,  there  is  no  doubt  about  our  right  to  do  it, 
but  I  was  questioning  the  wisdom  of  this  provision  in  the  bill. 

Senator  Clark.  I  question  that  myself. 

Senator  Kobinson.  Of  course  the  bill  originating  in  the  P.:b'i«- 
Land  Committee  of  the  Senate  it  does  not  imdertake  to  broatleii  tin* 
powers  or  increase  the  i)owers  of  the  Interstnte  Commerce  Coiniin- 
sion,  because  this  committee  perhaps  has  not  jurisdiction  of  i!i.it 
matter.  That  would  come  under  another  couunittee.  That  is  one 
of  the  principal  reas(ms  why  this  jurisdiction  to  i*egulate  has  Uvn 
vested  in  the  Secretary  of  the  Interior. 

The  Chair^ian.  The  bill  says  the  Secretary  of  the  Interior  or  suih 
other  bodies  as  Congress  may  desiL'nte. 

(io  ahead,  Mr.  (irillith,  but  renuMuluT  my  question,  please. 

Mr.  (iRiKKiTM.  Pursuing  the  line  that  was  suggested  to  me  l>v  the 
Senator  from  Wyoming,  I  did  not  criticize  the  attempt  in  this  lull  to 
authorize  the  Secretary  of  the  Interior  or  any  other  Federal  Ih-1v 

»  *  * 

that  may  be  designted  by  Congress  to  regulate  rates  where  the  com- 
merce is  interstate,  assuming,  for  this  argument,  that  the  tronsnis- 
sion  of  energy  nuiy  be  ccmsidered  as  interstate  commerce.  Hut  if 
that  power  is  to  be  exercised  at  all,  I  sulnnit  to  you  gentlemen  th.it 
it  shoidd  be  upon  the  transmissitm  of  energy  rather  than  the  trans- 
missicm  of  energy  generated  uj^cm  the  public  domain.  In  oth»'r 
words,  that  regardless  of  the  source  of  energy,  if  the  business  its«»lf 
of  transmissi(m  from  one  State  to  another  is  inteivtate  comnuMiv, 
that  the  power  of  the  Se<retary  o(  the  Interior  or  Federal  n»gwlat<)ry 
bcMly  should  include  all  companies  engnged  in  the  interstate  trans- 
mission of  energy,  reganlh'ss  of  the  point  ot  generation.  <)therui>e 
we  are  tliscriminating  in  the  matter  of  Federal  control. 

Senator  Xourih.  Your  point  is  that  it  ought  to  apply,  if  it  is  goini; 
to  apply  at  all  on  that  ground,  to  companies  that  giniernte  their 
power  on  priyate  or  public  hind  i 

Mr.  (iRiniTiL  It  u<'es  not  make  any  difleivnce  if  they  are  engair***! 
in  interstate  commern*.  The  pouer  to  regulate  wouhl  naturally 
follow  if  you  ha\e  the  power  vested  in  the  Secretary  of  the  Interior. 

Senator  Norris.  I  M»e. 

Mr.  (iRiFFiTii.  In  this  same  section,  however,  there  is  nnjither  un- 
fortunate thing  in  the  very  opening  sentence,  stniion  l\  — 

TIjnl  til  l!u»  vi***i*  of  tbo  «U»\«'lt'|'iiH*nt.  ir«*iu'r  ttl««ii.  tr;oi<n»1»»^lon,  ninl  e*i»  of 
jx-wi'i  or  «'ii«T»:>  !iinl«»r  •«!m*1i  m  \vu^**  in  .1  'r«'irliMi\.  nr  In  two  or  luoii?  Stnt<^ 
llie  r<'(;iil'itioii  nii«l  r«>hlro|  of  fu*r\lr(«  ntiil  of  riioiirt***  for  hor^U*^  to  (NHisunirrit 
nnd  of  the  Nxn:  imi»  of  hlork  tiiul  Ih)Ii<1i«  |iy  tin*  1«*hk«n*  1m  li«>ro|)y  (MUiforrtHl  UlKio 
tlie  S4R*rHiiry  of  the  lutrrlor 
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That  section  will  be  inoperative  unless  the  power  development  is 
mtile  on  the  States'  division  lines. 

Senator  Robinson.  Is  where? 

Mr.  (TRiFFmi.  Upon  the  division  line  between  two  States.  It 
'ri'uld  be  necessary  to  have  the  plant  straddling  the  line  between  two 
States.    I  think  possibly  that  is  a  typrgraphical  error. 

Mr.  Finney.  The  word  "or"  should  be  substituted  for  "and,"  in 
l.nc  13,    It  is  a  typographical  error. 

Mr  ORimTH.  Another  provision  of  the  section  which  I  think  is 

*  '^tit  nable  is  that  where  a  development  is  made  under  the  act  on 

t  ••  public  dcmain,  even  though  that  development  may  be  made  by 

*  [H  wer  developer  having  ether  phmts  and  other  transmission  lines, 
II  -^  ill  be  impossible  to  ccmnert  the  transmission  lines  from  the  plant 
1'  *:'ted  upon  Government  lands  with  the  other  parts  of  the  system 

f  tlie  developer  without  first  obtaining  the  consent  of  the  Secretary 
'  f  tlie  Interior.  It  seems  to  be  the  theory  of  the  framers  of  the  bill — 
I  r.iny  be  wrong,  but  it  seems  to  give  that  impression — that  this  bill 

-  intended  to  permit  the  development  of  power  on  the  public  domain 

y  somebody  who  is  not  now  in  the  business,  who  has  no  market,  no 
■  !Aiit.  and  to  prevent  an  existing  concern  from  going  upon  the  public 
r-iain. 

The  whole  theory  of  the  bill,  it  seems  to  me,  is  to  permit  the  de- 
^^  1^'pment  of  a  new  plant,  which  must  create  a  new  market  of  its  own 

''I  must  develop  a  distribution  system  of  its  own  connected  solely 
*:th  a  plant  constructed  upon  the  public  domain.  • 

<  '<  n>ndering  section  4,  it  was  suggested  the  ether  day  that  while 
.t  wouM  be  contrary  to  the  theory  of  the  framers  of  the  bill  to  permit 
t^i*  sale  of  energy  to  a  distributing  company,  that  such  safes  might 
^^  made  in  case  of  emergency  for  periods  not  exceeding  30  days,  and 

*  r  Ifflper  terms  if  the  consent  of  the  Secretary  of  the  Interior  was 
''  *t  I  btained.  Assuming  it  would  be  possible  to  convince  the  Sec- 
ret iry  of  the  Interior  that  it  was  proper  that  a  developer  under  this 
!  .'1  should  sell  to  a  distribution  company  because  he  could  not  sell 
t-  anylK)dy  else^  perhaps  that  there  was  no  other  market  he  could  get 

•to,  yet  the  provision  authorizing  the  Secretary  of  the  Interior  to 
r-mnt  the  sale  of  energy  to  a  distributing  company,  read  in  connec- 
t  n  with  the  provisions  of  section  2,  would  limit  the  power  of  the 
*^'*n'tary  of  the  Interior  to  permit  the  sale  of  energy  to  no  greater 
'it#»ni  than  50  per  cent  of  the  output. 

Taking  the  bill  by  its  four  corners,  reading  it  as  a  whole  and  giv- 
injr  effect  to  every  section,  while  he  might  under  section  4  give  his 
"'•ri-sent  to  a  developer  to  sell  to  a  distributing  company,  yet  if  you 
rii*»  effect  to  section  2  he  could  not  give  his  consent  to  sell  to  the  dis- 
t':i'Uting  company  more  than  50  per  cent  of  the  output.  And  it  is 
*'«tirely  conceivable,  gentlemen,  that  developments  may  be  made 
"  "re  the  only  possible  market  at  the  outset  is  to  sell  to  a  distributing 
"»mj)any.    It  surely  can  not  be  the  intention  of  the  framers  or  of 

*  -♦'  Congress  of  the  United  States  to  ask  a  man  to  put  his  money  into 
L>  development  of  a  plant  and  wait  until  an  entirely  new  body  of 
'wple  grew  up  to  use  it.  He  ought  to  be  permitted  to  put  it  to  the 
criKitest  possible  use,  to  the  widest  use  he  can  possibly  make,  if  we 
I.*?  to  encourage  development  under  this  act. 
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Again,  in  section  4,  no  lien  can  be  placed  upon  any  of  the  projects 
built  in  accordance  with  the  i)ermit  unless  the  lien  is  first  approved 
by  the  Secretary  of  the  Interior. 

You  are  all  familiar  with  the  fact  that  existing  companies  are 
financed  largely  by  mortgage  bond  issues.  Seventy-five  per  cent  of 
Tour  initial  cost,  75  per  cent  of  the  cost  of  the  improvements  and 
buildings,  and  sometimes  less  than  75  per  cent  of  the  actual  cost  is 
provided  through  the  sale  of  bonds.  Those  bonds  are  in  turn  se- 
cured by  trust  deeds  or  mortgages  which  cover  all  of  the  property 
of  the  mortgagor  and  automatically  the  additions  to  the  prof^erty 
of  the  mortgager  become  subject  to  the  lien  of  the  existing  mortgngb 

I' list  as  ranidly  as  additions  are  acauired.  Now,  then,  suppose  the 
*ortlnnd  Kailway,  Light  &  Power  Co.,  for  the  purpose  or  illustra- 
tion only,  has  a  mortgage  upon  all  of  its  property  which  automatic- 
ally extends  the  lien  to  everything  acquired  oy  the  company,  when 
the  title  to  additional  property  is  vested  in  the  company.*  Tlien 
assume  that  the  company  wishes  to  make  a  development  upon  the 
public  domain.  Before  it  could  make  that  development,  before  it 
could  get  a  permit  it  must  have  the  Secretary  of  the  Interior's  ap- 
proval of  this  existing  mortgage.  We  can  not  see  in  advance  whether 
it  will  satisfy  the  Secretary  at  the  time  we  are  seeking  this  pemiit. 
It  is  an  issue  upon  which  millions  of  dollars  is  already  outstandinfir* 
You  would  have  to  get  the  consent  of  every  bondholder  of  the  seven 
or  eight  thousand  in  order  to  change  any  provision  in  the  existing 
mortgage;  and  if  the  Secretary  does  not  approve  of  ony  provision 
in  an  existing  mortgage  it  will  prevent  an  existing  conipany  from 
making  a  development,  because  the  lien  of  a  mortgage  can  not  be 
placed  upon  the  project  until  that  mortgage  has  first  been  ap- 
proved by  the  Secretary  of  the  Interior. 

Senator  Sterling.  Does  that  not  pertain  to  future  developments 
of  the  land  which  you  are  mortgaging  for  the  purpose  of  that  devel- 
opment?   IIow  will  it  affect  mortgages  already  created? 

Mr.  (iRiKKiTii.  The  mortgages  when  created.  Senator,  provide  that 
"all  property  owned  or  hereafter  a<M|uired"  by  the  mortgagor  com- 
pany shall  be  subject  to  the  lien  of  that  mortgage.  Otherwise  you 
would  recpiii-e  supplemental  mortgages  every  day  or  two  in  order  to 
subject  recently  acquired  pro|)erty  to  the  lien  of  the  existing  mort- 
ga^.  Every  bonded  concern  in  the  United  States  is  on  tlie  same 
basis. 

Senator  Sterling.  The  provision  here  is  "  that  no  lessee  under  this 
act  shall  create  ony  lien  upon  any  power  project  developed  under 
any  permit  issued  under  this  act  by  mortgage  or  trust  deed,  except 
approved  by  the  Secretary  of  the  Interior." 

Senator  \Vorkh.  But  thev  have  already  done  it. 

Senator  Norhia.  His  point  is  that  they  have  a  mortgage  lien  be- 
fore tlie  act  is  passed.    \  ou  say  that  is  a  general  practice? 

Mr.  (iRiKKiTH.  Absolutely  general. 

Senator  Norris.  There  is  no  question  about  the  legality  of  a  mort- 
gage upon  property  which  is  not  in  existence  at  the  time*  it  is  pvent 

Mr.  GairFrm.  None  at  all,  Senator;  absolutely  none.  I  think  we 
have  an  afteracquired  clause  in  every  mortgage  that  is  given,  which 
goes  automatically  to  property  subsequently  acquired. 

Senator  Works.  I  uo  not  think  tliero  is  any  question  about  the 
legality  of  it    I  think  it  has  been  tested  over  and  over  again. 
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Senator  Smoot.  No  man  who  has  money  to  invest  would  ever  invest 
•;  an  electric-lighting  mortgage  unless  it  did  include  that  provision. 
}  or  instance,  they  could,  in  renewing  their  plant,  place  it  at  an  en- 
•  rely  different  place,  and  the  mortgage  would  not  cover  the  new 
;  i.tnt  at  all,  and  their  original  investment  secured  by  the  mortgage 
'  ;at  was  originally  ^ven  would  be  valueless. 

Senator  >ioBRis.  Why? 

Senator  Shoot.  Because  the  property  would  not  be  wortli  any- 
!  :.ing. 

Senator  Xorris.  They  could  prevent  them  from  using  their  funds, 
iixcept  for  the  improvement  of  the  property  that  was  mortgaged,  the 
-iHte  as  they  could  if  they  had  a  mortgage  on  a  man's  farm? 

•Nfnator  Smoot.  But  suppose  they  let  it  run  down? 

>»'rialor  Xorris.  Why  should  not  they  be  subject  to  the  same  con- 
.  (ions  any  other  mortgagee  is?  If  you  have  a  mortgage  on  a  farm, 
f  I  happened  to  own  one,  and  I  bought  another  farm  with  the  pro- 
et^ls,  TOO  would  not  have  a  mortgage  on  that? 

.Senator  Smoot.  But  you  could  not  pick  up  the  farm  and  move  it? 

h^enator  Norris.  You  can  not  pick  up  this  property,  either. 

senator  Smoot.  Yes,  you  can,  in  the  case  of  the  improvement. 

Senator  Norris.  But  you  can  go  into  a  court  and  prevent  their 
r.Mving  it.  That  happens  all  the  time.  And  why  should  they  not 
:••  tlie  same  thing  in  the  case  of  an  electric-power  plant? 

.^♦-nator  Cii.^MaERLAiN.  I  think  we  ought  to  allow  the  witness  to 

. Delude  his  statement. 

>enator  Clark.  May  I  ask  this  question,  and  I  ask  it  for  infor- 
7i:.tion  only:  You  state  it  is  the  universal  practice  in  all  of  these 
.1  !ity  bonds  that  are  issued  to  cover  the  property  now  in  existence 
•^'l  tiiat  which  may  be  acquired  in  the  course  of  its  business  by 
n.-Ttgage.    I  have  never  owned,  but  I  have  seen  bonds  covered  by 

•  Afious  mortgages  issued  by  the  same  corporation  quoted,  for  in- 
•t.ince.  as  first-mortgage  bonds,  due  in  such  a  year,  selling  at  such  a 

'  ce,  and  second-mortgage  bonds  at  such  a  price,  perhaps  due  in  a 

.fferent  year.    I  always  supposed  that  those  first-mortgage  bonds 

'uuld  have  a  priority,  the  same  as  a  first  and  second  trust  on  real 

•-Lite.     Is  that  not  also  done  with  these  power  plants,  that  they  issue 

•-  -eries  of  securities  at  times  that  have  not  already  been  included 

r.  IffT  the  one  mortgage? 

Mr.  Gmtfith.  Senator,  there  are  frequently  several  issues  of  bonds 
f  r  vhich  one  company  is  liable.  The  large  companies  of  to-day  are 
.-'jally  the  outgrowth  of  buying  up  minor  corporations.  For  in- 
-1  ince,  I  have  in  mind  a  corporation  which  is  now  the  outgrowth  of 
*-  iifferent  corporations  which  were  all  consolidated  and  each  had  a 
*:trle  mortgage  of  its  own.  In  the  process  of  consolidation  the  con- 
•^■iitiated  company  usually  retires  the  smaller  bond  issues  with  the 

•  -^  ceeds  of  a  bond  issue  made  by  the  consolidated  company.  Some 
:..Ti«  we  find  two  or  three  fairly  good  sized  companies  consolidated 
.''o  one  and  the  mortages  issued  by  each  of  the  consolidated  com- 
''Uiies  then  become  underlying  issues  and  prior  liens  on  portions  of 
• .'  property  owned  by  the  consolidated  company,  which  are  ulti- 
:.:.tely  retined  with  the  proceeds  of  bonds  issued  by  the  consolidated 
^'  nipany.  and  thereupon  the  mortgage  issued  by  the  consolidated 
^•impanj  becomes  the  only  lien  on  its  property.  As  to  the  proposi- 
ti-m  of  isstiing  second  and  third  mortgage  issues  by  the  same  com- 
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pany,  they  are  only  issued  when  the  first  mortgage  is  closed  and  y<iu 
can  not  get  any  more  bonds  out  under  it. 

Senator  Clark.  Now,  when  this  general  mortgage  is  issued,  cover- 
ing these  underlying  bonds  yon  speak  of,  suppose  the  compunj 
acquires  another  property  ( 

Mr.  (jiuFFiTii.  That  might  have  an  issue  of  its  ow*n  which  would  be 
assumed  by  the  parent  company. 

Senator  Clakk.  And  would  that  mortgage  cover  the  property  of 
the  parent  company  also  ( 

Mr.  (iRiKj-iTii.  (ill,  no;  not  by  any  means.  If  the  little  company 
you  have  just  spoken  about  had  lately  been  acquired  and  had  an  issue 
of  bonds  of  its  own,  the  fact  that  its  physical  property  was  tran^?- 
ferred  to  the  hir^er  concern  would  not  make  the  smaller  company *s 
mortgage  a  lien  upon  the  larger  company's  other  property. 

Senator  (lark.  Suppose  the  consolidated  c<  iiipany  had  no  lK>nds^ 
and  suppose  the  large  company  wanted  to  purcha>e  it  outright^ 

Mr.  liKiKi  iTii.  And  did  purchased 

Senator  (?lark.  Yes.    How  would  they  secure  that  purchase  money  ^ 

Mr.  (iKirFrni.  The  large  company  would  be  able —depending  upon 
the  provisions  of  its  own  mortgage,  the  big  company  buyuig  tho 
small  one  with  no  bonded  indebtedness — to  issue  bonds  to  tlie  extent 
of  75  or  80  per  cent  of  the  property  it  acquired  by  purchase  at  its  fair 
cash  value.  And  any  dillcrcnce  between  the  7;")  or  HO  per  cent  an«l 
the  amount  that  wn>  pai<l  would  have  to  be  i)rovided  either  from  the 
sale  of  stcck,  earnings  or  some  other  means. 

Senator  ('i.aimv.  '1  he  original  iir>t  mortgage,  then,  would  not  cover 
this  newly  actpiired  propcrtv  ' 

Mr.  (iiiii'i'iTii.  Oh,  ye.-,  sir;  it  d<H\s.  The  minute  the  property  i.s 
ac()nired  by  the  larger  company  it  becomes  subject  to  the  lien  of  ih« 
mortgage  alrca<ly  existing.  But  be(*ause  it  is  an  additional  prc»|>erty, 
acquired  by  the  company  ha\ing  this  mortgage  i^siie.  the  company  is 
entitled  to  i^>'.ic  new  bond-j  t<»  co\cr  a  certain  per  cent  of  the  actual 
cash  co>t  «»f  Uie  lu'wiy  acquired  property,  all  of  the  bonds  Ikmu^  t>f 
the  sanu*  i^^uc  and  rf  the  same  detrrce  of  dignity,  <me  with  ancitluT. 

Senator  Ci.vrk.  Has  not  that  a  tendency  to  depreciate  the  value  of 
the  first  bonds  ^ 

Mr.  (iiuKFiTii.  Xo,  sir;  becausi»  as  you  a<ld  to  tho  proi>erty  of  the 
company  you  are  not  permitted  to  issue  bonds  to  the  fact*  value  or 
the  actual  cash  c(  st  of  the  newly  ac<iuired  property.  There  is  a 
margin  there  of  *J()  to  iU)  per  cent  Itetwcen  the  actual  cash  cost  and  the 
par  value  of  bonds  vou  can  irct  out  again«<t  it. 

Senator  ('l\rk.  That  cleneiids  upen  your  State  regulations? 

Mr.  (Jrifhtii.  It  depends  partly  upon  State  regulations.     It  dt»- 

t)ends  al<o  <n  your  <iwn  mcu'tgajrc  provisions,  as  a  mater  of  fact, 
dost  of  our  modern  mortir:>ires  aie  so  clos<»ly  guarded  as  to  the  is**ue 
of  S4*curities  that  reputable  bonding  houM*^  will  not  handle  an  i^sue 
of  bends  that  are  not  i^*^ued  under  a  carefidly  guanled  trust  detnl, 
and  thev  watch  the  iv^ning  company  so  elos4»ly  that  then*  can  not  Ik; 
any  watering  of  bond*^.  It  is  really  surprising  to  me  sonietimes  to 
liear  [HMiple  .•^ay  bon<ls  are  issued  for  no  c<'nsidi»ration.  You  can  not 
get  a  bonding  heusi*  to  handle  Ininds  unless  they  are  satisfied  the 
bcm<is  are  ivvinMl  fir  an  actual  consideration  autl  for  an  aggregate 
nmotnit  consi<lerably  le^s  tlian  the  art  mil  cost  of  your  ef»nstniction. 
Their  reputation  is  l»ehind  them.    They  are  mdling  the  Ininds  and 
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most  be  satisfied  that  there  is  ample  security  in  actual  value  behind 
them. 

Senator  Works.  Now,  going  back  again  to  the  trust  deed  cover- 
ing the  after-acquired  property,  it  is  contemplated,  is  it  not,  that 
the  money  that  is  secured  from  the  sale  of  bonds  be  used  for  thd 
pircfaase  of  additional  property,  the  very  money  that  you  get  under 
}«/!ir  trust  deed,  and  it  would  be  absolutelv  necessary,  in  order  to 
protect  the  bondholders  in  that  case,  that  the  trust  deed  should  ex- 
tend to  the  property  that  is  bought  with  their  money? 

Mr.  GHiFFrrH.  The  after-acquired  property,  Senator,  in  all  these 
trust  deeds  is  included,  unquestionably. 

senator  Works.  There  certainlv  should  be  protection  to  the  pur- 
•rhftser  under  the  foreclosure  sale? 

Mr.  GRirrrrH.  If  the  purchaser  at  a  foreclosure  sale,  on  the  fore- 
closure of  a  mortgage  upon  the  developments  made  on  the  public 
domain,  is  not  to  be  entitled  to  possession  to  the  same  extent  as  the 
mortgagor  you  will  never  be  able  to  sell  the  bonds  on  that  property, 
l<^canse  the  ultimate  chance  of  foreclosure  must  be  considered  by  the 
bond  buyers  at  the  time  they  take  the  issue.  There  is  no  protection 
here  as  to  that 

And  then,  gentlemen,  what  possible  difference  does  it  make  what 
t^.e  conditions  of  the  mortgage  may  be,  what  the  conditions  of  the 
foreclosure  may  be,  or  who  may  be  <  the  final  purchaser  on  fore- 
'^losure  to  the  Secretary  of  the  Interior  or  the  United  States,  if  you 
please;  the  mortgagee  and  purchaser  at  foreclosure  Sale  can  secure 
cl/-olutely  no  greater  right  than  that  given  by  the  Government  to 
the  original  permittee,  and  the  purchaser  will  be  subject  to  exactly 
the  same  conditions  as  prescribed  in  the  original  permit. 

In  section  5,  upon  this  question  of  retaking  the  property,  I  think 

t*'::it  if  the  bill  were  permitted  to  remain  as  it  is  it  would  be  a  very 

•i-ificult  thing  to  construe  the  "actual  cost."    Even  under  the  most 

n-strictive  provisions  of  the  bill,  it  is  provided  that  there  may  be  as- 

-  riTTiments  of  the  permit  with  the  consent  of  the  Secretary.    There 

r  .iv  be  transfers  of  the  title  in  the  term  of  50  years.    There  may  be 

L  :!f  a  dozen  transfers  of  title.    And  at  the  expiration  of  the  term  of 

'  '  years  what  is  the  actual  cost  to  the  then  holder?     What  is  meant 

••V  actual  cost?     It  seems  to  me  you  are  leading  yourselves  into  all 

.ztih  of  complications  and  unnecessary  conditions  here  that  might 

•••  avoided  entirely  by  simply  providing  that  at  the  expiration  of 

t*  -  term  tlie  United  States  might  take  over  the  right  it  gives,  and  in 

•i.s?  of  all  the  property  that  is  acquired  by  the  permittee  from  other 

3i»Qrocs  than  the  United  States  it  shall  pay  the  fair  value  of  the 

jniperty  taken  over.    That  takes  into  consideration  every  condi- 

\jfTi  that  would  be  properly  considered  and  put  in  the  act,  if  you 

crnsider  that  it  would  be  proper  under  the  circumstances,  that  no 

7.li:e  should  ever  be  allowea  for  the  land  leased  by  the  United  States 

U»r  the  purpose  of  the  development.    But  as  to  those  things  the  cor- 

*'***-ation  must  put  its  money  into,  that  it  is  not  answerable  for  to  the 

^>iited  States  at  all,  that  it  may  buy  from  private  individuals,  thsit 

!  tnaj  acquire  from  municipalities  or  from  any  source  other  than  the 

^rJted  States,  why  should  the  United  States  sav  that  it  will  pay  only 

:>-•;  actual  cost  of  that,  and  then  have  the  complication  of  finding  out 

*  hat  was  the  actual  cost  to  the  then  owner,  50  years  hence  ?    Is  it  in- 

7»tlt— 15 12 
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tended  to  cover  the  cost  of  rights  of  way,  etc.,  acquired  by  the  orijr- 
inal  permittee? 

The  original  permittee  may  not  acquii-e  anything  like  all  tlie  ease- 
ments, rights  or  way,  and  so  forth,  that  the  company  operating  at 
the  end  of  50  years  might  be  usin^  in  connection  with*  the  plant. 

The  section  is  also  subject  to  criticism,  in  that  it  is  very  uifficult  to 
understand  what  property  would  be  taken  over  by  the  (jrovemnunU 
what  property  of  the  permittee  would  the  Government  take  and  Ifiu^e 
to  some  other  corporation  or  individual. 

The  Chairman.  What  do  you  think  about  changing  it  so  as  to 
make  it  read  "  all  the  property  "? 

Mr.  Griffith.  I  would  rather  have  it  "  all  the  property  ^^  than 
have  it  uncertain.  The  difficulty  with  these  things,  Senator,  is  that 
when  we  make  one  development  we  will  continue  to  make  others  a> 
rapidly  as  the  conditions  warrant.  We  intend  to  go  on  making; 
developments  just  as  rapidly  as  the  market  increases,  or  as  we  cad 
create  a  market  for  the  energy.  You  can  not  tell  when  you  sluNit 
energy  into  a  system  of  transmission  lines  and  get  it  down  to  the 
point  of  distribution,  whether  the  particular  energy  that  coes  into 
the  meter  of  a  customer  was  jgenerated  down  on  the  Cascade  Re^e^• 
vation  or  on  private  lands.  The  whole  thing;  is  so  closely  intercon- 
nected  that  it  would  be  difficult  indeed  to  determine  how  much  is 
absolutely  dependent  upon  tlie  permit  granted  by  the  Government 
and  how  much  is  dependent  upon  developments  on  private  lands  or 
by  steam  power. 

I  shall  come  presently  to  a  suggestion  that  I  think  may  sound 
oossibly  somewhat  radical,  yet  I  do  not  think  that  that  is  a  question 
with  which  the  United  States  (Joyernment  need  concern  itself  with 
very  seriously.  The  matter  of  taking  over  these  plants  at  the  expira- 
tion of  the  term;  that  is,  if  the  United  States  should  give  the  notice* 
(assuming  that  the  bill  is  passed  in  something  like  its  present  form ) 
at  the  end  of  47  years,  that  it  intends  to  take  over  this  propertv,  antl 
then  d(H's  not  take  it  over,  there  is  absolutely  nothing  in  the  art 
which  says  that  the  permittee,  if  he  desires  to  continue  in  business, 
sliall  have  the  right  to  contintie  in  business  upon  the  terms  then  prv- 
scribed,  but  the  Secretary  of  the  Interior  is  given  the  opportimity 
to  lease  to  some  one  else,  and  there  is  not  anything  else  in  this  act 
that  re(|uires  or  authorizes  the  Secretary  of  the  Interior  to  first  give 
the  option  of  renewal  to  the  original  permittees.  That  is  only  a  fair 
and  e<|uitable  provision  that  ought  to  be  put  in  the  bill  if  tliere  is  to 
be  any  power  in  the  Secretary  of  the  Interior  to  transfer  to  some  one 
else. 

Senator  Norris.  ^Miat  would  you  think  of  a  provision  changinfi^ 
this  particular  clause  you  are  talking  about  ana  simply  providin;; 
that  at  the  end  of  the  term  such  disposition  should  l>e  made  as  shouli) 
then  be  provided  by  law.  I  pi^esume  one  of  the  difficulties  in  draft- 
ing anv  provision  in  regard  to  the  taking  over  of  the  property  at  the 
enu  of  50  years  is  that  the  draftsman  would  have  to  call  on  his 
imagination,  and  even  then  would  not  know  anything  definite  ns  to 
what  Uie  conditions  would  be  at  the  end  of  50  years  on  account  of 
the  rapid  changes  that  have  been  made  in  the  past  few  years  and  are 
likely  to  occur  in  the  future  in  the  development  of  electrical  energy. 
I  think  that  we  all  have  to  recognize  the  fact  that  there  are  great  pos- 
sibilities and  probabilities  of  great  advancement  in  the  developmeui 
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of  electrical  energy  that  may  take  place,  so  that  the  conditions  that 
now  exist  may  be  entirely  inapplicable. 

Mr.  Griffith.  It  may  be,  Senator,  that  50  years  from  now  we  will 
have  no  transmission  lines,  and  energy  will  be  sent  through  the  air. 

Senator  Norbis.  Absolutely ;  and  I  am  inclined  to  think  that  some- 
thing of  that  kind  will  develop,  and  I  would  like  to  call  your  atten- 
tion«  as  a  practical  man,  to  the  improvement  that  has  been  going  on 
in  our  lifetime  in  the  last  few  years  in  the  storage  battery.  It  may 
be  that  the  storage  battery  will  solve  the  whole  question,  so  that 
transmitting  over  a  wire  will  be  unnecessary  50  years  from  new. 

Mr.  Griffith.  Will  you  permit  me  to  refer  just  a  moment  to  the 
very  fact  that  we  are  looking  forward  in  the  future  to  some  revolu- 
t>onary  changes  in  this  industry  is  due  to  the  fact  that  the  history  of 
ilie  development  of  energy  in  the  past  has  shown  such  remarkable 
changes,  remarkable  growth.  There  is  not  in  existence  to-day  hardly 
any  constituent  part  of  a  hydroelectric  plant  built  25  years  ago. 
Or»solescence  is  one  of  the  important  things  to  be  considered  in  the 
^nhiation  of  property  to-day.  It  will  be  one  of  those  reasonable 
things  to  be  taken  into  consideration  50  years  from  now,  if  the  his- 
tory of  the  past  is  any  criterion  by  which  to  judge  the  future.  When 
yon  say  the  actual  cost  of  rights  of  way,  water  rights,,  lands,  and 
interests  therein,  and  the  reasonable  value  of  all  other  property  taken 
over,  excluding  all  intangible  items,  the  natural  presumption  is  that 
under  the  act  it  would  be  proper  to  consider  the  depreciated  value  of 
the  property  then  in  existence,  and  you  are  losing  sight  entirely  of 
the  obsolescence  which  will  exist  and  will  occur  during  the  next  50 
Tears. 

>enator  Robinson.  Does  not  section  6  give  the  Secretary,  or  imply 
tiie  jiower  on  the  part  of  the  Secretary,  to  renew  the  lease  to  the 
ori^rinal  lessee?  It  specifically  provides  three  different  actions  that 
nuy  be  taken  by  the  United  States,  and  one  of  them  is  the  renewal  of 
:i./  lease  to  the  original  lessee  upon  such  terms  and  conditions  and 
for  such  period  os  may  be  authorized  under  the  then  existing  appli- 
cable law,  etc.  That  is  in  section  6.  You  are  now  discussing  section 
•' .  as  I  understand  it,  but  of  course  the  sections  must  all  be  construed 
together. 

Mr.  Griffith.  Yes;  but  that  is  not  a  grant  of  power  to  continue 
tLe  lease  in  tlie  present  lessee,  nor  is  it  directed  that  the  Secretary 
?Lall  first  consider  the  present  lessee,  or  give  the  present  lessee  a  prei- 
ei^noe  right  before  considering  somebody  else. 

Senator  Norris.  On  the  question  of  cost,  which  you  have  been  dis« 
Ti^n^,  in  section  5  it  is  provided  that  the  cost  of  certain  things 
tiiall  be  paid.  As  to  whether  it  should  be  the  value,  we  will  say,  in- 
ftead  of  the  costr— -should  pay  the  value  of  the  property — is  it  not 
♦  ntirely  problematical  now  as  to  which  of  those  items  will  be  the 
greater  t  The  cost  may,  be  a  great  deal  more  than  it  is  worth  in  50 
;^ears  and  it  may  be  a  good  deal  less. 

Mr.  GaiFFrrH.  If  you  have  the  fair  value,  all  of  the  facts  and  cir- 
rnmstances  that  ought  to  be  considered,  in  the  light  of  the  history  of 
the  past,  will  be  coiisidered.  If  it  is  put  in  that  broad  language,  so 
that  anything  that  is  properly  included  may  be  considered,  nothing 
that  is  improperly  included  would  be  considered,  but  if  we  put  it 
down  to  a  hard  and  fast  and  certain  definite  basis  of  excluding  appre- 
nation  and  intangibles  occurring  in  half  a  century  then  we  preclude 
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a  consideration  of  things  that  would  then  be  admitted  by  all  side^ 
to  be  fair  and  reasonable,  and  entitled  to  consideration  but  for  the 
mandatory  provisions  of  the  act. 

Senator  Works.  Suppose  you  take  that  view  of  it;  if  things  diouM 
so  come  about  that  the  entire  system  and  means  of  transmittin<^ 
power  should  be  changed,  as  you  sav  may  happen,  and  the  wire«  anil 
various  other  things  entirely  abandoned  as  a  means  of  transmitting 
power,  and  the  owner  of  the  plant  should  be  compelled  to  stibstitute 
something  absolutely  new,  and  you  allow  the  Secretary  of  the  In- 
terior to  take  over  the  property  upon  the  present  value  of  your 
operator,  in  that  case,  the  lessee  would  lose  all  the  money  that  it  put 
into  the  original  plant,  would  he  not,  and  you  would  be  fixing  it 
upon  the  new  one  that  he  had  been  comi)elled  to  substitute.  Would 
that  be  fair? 

Mr.  Griffith.  No,  sir. 

Senator  Works.  You  were  talking  just  now  about  fixing  it  upon 
the  present  value,  as  I  understood  you. 

Mr.  CiRiFFiTH.  No;  I  was  talking  about  putting  in  the  bill  a  pn>- 
vision  that  would  permit  any  reviewing  authority  to  determine  th<» 
value  50  years  hence,  and  consider  all  those  elements  that  might  Ik* 
properly  considered  in  order  to  arrive  at  the  fair  value  of  the  pnip- 
erty.  I'here  may  be  brought  about  an  entirely  new  way  of  trans- 
mitting energy,  and  the  obsolescence  nnd  cost  of  creating  business  niul 
all  those  things  should  be  taken  into  consideration.  It  is  a  duty 
nnd  the  purpose  of  public-service  corporations  that  their  develop^ 
ment  should  keep  pace  with  the  demand  of  the  ptiblic,  and  all  of 
these  improvements  are  made  for  the  benefit  of  the  public.  The 
public-service  corporation,  when  it  once  puts  its  money  into  a  cle- 
velopment,  has  it  fixed  there  for  all  time  for  the  service  of  tlio 
people,  under  regulation.  If,  l)ecause  of  a  defective  market  or  bo- 
cause  of  any  other  condition,  it  can  not  make  enough  to  take  can?  of 
the  co'-t  of  operation  and  also  take  care  of  this  enormous  item  of 
obsolescence,  as  has  occurred  in  the  past  and  probably  will  (Kvnr  in 
the  future,  out  of  its  earnings,  then  that  is  a  proper  charge  against 
the  public,  because  the  earnings  on  that  investment  are  limited  by 
regulation. 

Senator  Work**.  Then  if  you  assume  that  tlie  oj)erator  has  bet^n 
repaid  out  of  his  receipts  for  all  of  those  years  that  nave  gone  befor«% 
I  think  your  po>ition  would  protect  the  operator,  but  otherwise  it 
would  not. 

Mr.  (iKiiFiTii.  .\nd  if  r»()  vears  from  now,  ui^in  the  consideration 
of  the  fair  value  of  the  property  at  that  time,  it  were  found  by  tho 
reviewing;  bodv  that  the  ol)soh'>(vnce  had  bfcn  taken  care  of  out  of 
the  earnings  alioxe  a  rcnsnnablo  return  on  the  investment,  it  wouM 
not  hv  taken  into  consideration  in  fixing  the  value. 

Senator  X(U{Ris.  At  least  it  ought  not. 

Mr.  (iRiFrrni.  It  ought  not  and  would  not. 

Senator  Norkis.  The  right  kind  of  law,  that  would  provide  for  its 
valuation  at  that  tinu»,  of  courM»  would  gi\e  consideraticm  to  that, 
but  now  I  would  like  to  ask  vou,  right  on  tluit  point,  do  you  not 
think  it  woidd  Im»  the  duty  of  a  regulating  body  to  take  tfuit  into 
c<msideration  in  the  fixing  of  rates?  For  in.stance,  if  scmie  new 
inv(»ntion  >\ould  nuike  wire^  obsolete,  and  they  would  have  to  inako 
some  improvement  and  tlirow  away  a  lot  of  Ktuflf  that  had  becomo 
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I  uik  ami  that  was  once  vciy  valuable,  the  holy  regulating  the  rates 
«'/uIil  give  due  consideration  to  that  and  permit  them  to  charge  such 
M  rate  as  would  enable  them  to  get  a  return  for  the  loss  of  that 
jroperty  that  was  really  destroyed. 

Mr.  GmrFiTii.  That  is  quite  true,  and  in  all  probability  that  will 
tJovelop  as  a  fixed  principle  of  regulation. 

Senator  Xorbis.  Do  they  not  do  that  now?  I  think  in  many  in- 
M  inoes  they  do  it.  And  having  done  that,  when  you  come  to  value 
xlie  property*  of  course  having  once  had  their  return  for  that,  they 
<'•  i:Iit  not  to  be  allowed  to  have  it  again  in  fixing  the  valuation  of  the 
.  rojjerty. 

Senator  Works.  No  such  conditions  as  those  exist  at  the  present 
time.  Nearly  all  of  these  improvements,  or  extensions  at  least,  that 
are  made  are  made  out  of  borroAved  capital  or  borrowed  money. 

ilr.  Griffith.  To  the  extent  of  probably  75  per  cent — 70  to  75  per 
r,  vt  of  the  cost. 

Senator  Works.  If  it  should  appear  now  that  with  the  bonds  out- 
ftinding  against  the  company  for  those  older  improvements  the 
company  should  be  compelled  to  change  its  system  entirely  and  issue 
t^onds  for  the  purpose,  then  the  fixing  of  your  value  as  at  the  present 
time  would  not  permit  the  operator  to  be  paid  for  the  borrowed 
n.'oney  to  build  tliat  plant  which  has  not  been  returned  by  the  re- 
rtif>ts  of  the  company  at  all? 

Mr.  Griffith.  No;  it  has  not  been  in  most  instances,  Senator,  and 
I  think  I  may  say  that  certainly  in  the  West,  in  the  Pacific  coast 
cftics  and  States,  no  electric  company  to-day  has  earned  enough 
above  a  reasonable  return  upon  its  invested  capital  to  cover  the 
fi.'solescence  and  the  depreciation  that  has  occurred  if  the  company 
is '20  or  25  years  old. 

Senator  'Norrls.  Depreciation  of  the  plant  is  one  of  the  common 
!tems  taken  into  consideration  in  valuing  the  property,  as  I  under- 

*t  md  it. 

Senator  Works.  But  I  was  considering;  what  had  been  suggested, 
that  you  might  at  some  time  have  to  put  in  an  absolutely  new  system 
to  meet  the  situation,  and  then  it  seems  to  me — although  you  are 
'  robably  better  able  to  protect  your  company  that  I  am — that  a  com* 
T-nny  like  yours  would  not  be  protected  by  the  Government  paying 
the  present  value  of  the  property. 

Mr.  Griffith.  Oh,  I  perhaps  have  not  made  myself  clear  to  you. 
Tlii5  element  of  obsolescence,  Senator,  ought  to  be  considered  if  it  has 
not  been  covered  by  the  earnings  of  the  company.  In  that  case  it  is 
a  part  of  the  fair  value;  it  is  a  part  of  the  creation  of  the  business. 

Senator  Norris.  It  is  not  necessarily,  it  seems  to  me,  a  part  of  the 
fiir  value,  but  it  would  be  a  part  of  the  cost.  There  is  no  doubt 
afrfnit  that.  I  could  conceive  a  condition  where  the  fair  value  of  tlie 
property  would  be  much  less  than  its  actual  cost,  and  it  may  be  that 
trie  actual  value  may  be  a  great  deal  greater  than  the  cost. 

Mr.  Griffith.  Yes,  Senator;  but  actual  cost  as  defined  or  confined 
in  this  bill  is  limited.  A  water  right  does  not  become  obsolete,  nor 
-J'es  a  piece  of  land  liecome  obsolete.    But  a  piece  of  machinery  does. 

Senator  Norris.  Well,  the  use  of  a  right  of  way  might  become 

ofcwletc. 
ilr.  Griffith.  But  the  land  would  have  its  value  as  land. 


--  1 
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Mr.  Lincoln.  Not  necessarily  so,  because  fuel  iff  continually  ri 
in  price  and  some  of  our  experts  can  see  the  end  of  our  fuerbe*^ 
a  limited  time. 

Senator  Robinson.  You  do  not  see  anything  of  that  sort,  do  y« 
the  end  of  the  fuel  beds? 

Mr.  Lincoln.  WeH,  vou  must  remember  this,  that  fuel  once  bn 
is  gone  forever.  On  the  other  hand,  the  water  power,  so  long 
remains  undeveloped,  is  gone  forever.  That  is  the  difference  bet 
water  and  fuel  as  a  source  of  power.  As  long  as  these  water  po 
remain  undeveloped  you  are  throwing  away  those  natural  and 
replenishable  resources  of  coal  and  other  fuels. 

Senator  Robinson.  You  are  not  utilizing  them.  It  is  not  thro 
them  away. 

Mr.  Lincoln.  That  power  is  gone.  It  is  potentially  there,  a 
is  gone. 

Senator  Robinson.  Then  you  are  unable  to  state,  upon  your  in 
gations,  which,  on  the  whole,  is  the  more  expensive — hydroeh 
or  steam  power? 

Mr.  Lincoln.  It  depends  entirely  upon  conditions.  If  you 
me  the  conditions  I  could  say. 

Senator  Robinson.  How  is  it  you  know  there  is  very  little  t  ' 
ence,  then  •  .  .  . 

Mr.  Lincoln.  Because  in  the  cases  which  I  have  studied  I    . 
found  that  to  be  true. 

Senator  Robinson.  There  is  not  a  gi*eat  deal  of  difference  i 
specific  cases  you  have  studied? 

Mr.  Lin(X)ln.  No. 

Senator  Robinson.  Do  you  mean  to  say  in  all  the  cases  yoa 
examined  it  happens  there  is  very  little  difference  in  cost  of  h 
electric  power  and  steam  power? 

Mr.  Lincoln.  Yes.  ^l^  ^^ 

Senator  Robinson.  And  yet  you  can  not  say  which  one  is  1       ^  J 
than  the  other  ?  y-'.r^^ 

Mr.  Lincoln,  No. 

Senator  Robinson.  That  is  all.  -  ;^^ 

Senator  Steruno.  Has  not  the  cost  of  coal  a  great  deal  to  d*  ;^  ^  ^^ 
the  development  of  steam  power?  van 

Mr.  Lincoln.  Very  largely.    The  cost  of  fuel  and  first  c  ^''^'^  tt 
hydroelectric  development  are  two  controlling  factors.  f /^^^>' 

Senator  XoRRis.  If  the  first  cost  of  hydroelectric  developmen     g^^  J 
very  great  and  the  operating  cost  very  small,  you  might  thi    p^  ti 
justified  in  putting  in  a  hydroelectric  plant  where  for  a  num    J^^'^ 
yeai-s,  at  least,  the  o|)eration  through  coal  would  be  cheaper!  .^^^  y 

Mr.  Lincoln.  Oh,  yes,  sir.  -^V-^-* 

Senator  Nomris.  If  it  was  some  business  that  was  going  to  I   7  Ni;  . 
manent,  from  its  very  nature,  and  would  last  practically  fore  ^N  ^  . 

Mr.  Lincoln.  Yes;  you  would  feel  justified  in  putting  in  a  ^  is  r,r. 
electric  plant,  because  there  is  a  general  tendency  for  fuel  to  ^m  i.  • 
value.  *  T»- 

Senatoi   Norris.  Then  if  the  operating  cost  of  the  hydroi 

Slant  wtMe  small  that  would  be  one  of  the  great  determinmg    ^  v;^^., 
)  put  it  in  if  it  Was  for  some  work  that  was  permanent    I 
stance,  if  vou  were  going  to  put  in  a  svstem  of  electric  lights  ^telt 
city  of  >Vashington  here  and  were  going  to  develop  (treat  r 
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i-:  -u.  iii  FT! It  power  chc^i^vr  t.^  the  city 
n.    .^    1  Tit»r  :t  transmittin|r  iv^^tr  tr.ere  from 

_  'ii.'eii'.T  v^cje  very  ffivxi  f«-  r.iiii:  n  fvT  that 

HiTir  diitt  tije  cost  of  the  prodnvtiivi  v>f  power 
.    ^  QKiL.  in  the  city  of  New  Yc^rk.  compare! 
:   -  u  TTostion  that  is  ppKty  hard  to  answer, 
Tf-aii  K^*!n  yeairs  at  the  Xiaxrara  Falls  Power 
-i-aiE  ^^  fome  authority  u}x\n  the  ct>nditians 
en:  r  was  first  resolved  to  aipply  the  city  of 
.121-  ?l1^  Power  Co.,  that  one  of  the  engineers 
^  *:nir  >  t«fore  vou  advi^^cnl  in^^a^inJr  a  steam 
i  -f  ;•*•.  fw-  the  purpose  of  assisting  the  Niacara 
.mt.  and  the  Niagara  Falls  Power  Oo,'s  plant 
'-f  trie  load  and  the  steam  plant  to  take  the 
-c  :inm  is  no  question  but  that  a  oombin«- 
----ked  out  and  make  the  total  over  all  co« 
of  power  from  the  Niajram  tans 
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where  there  is  a  great  M^rintion 

-^r^mInatelv  is  more  or  loss  the  case 

~  jr  s  the  comparison,  in  the  m*  of  J^oai. 
:rir  -.1*  -itT,  takinft  all  chttnctcrf  of  «"•"' 
Falls  or  from  steam  f 
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Mr.  Lincoln.  Probably  in  the  case  of  the  city  of  Buffalo^  on  ac- 
count of  the  comparatively  short  distance  from  transmission,  the 
supply  from  Niagara  Falls  is  the  cheaper. 

Senator  Norbis.  Can  you  give  us  the  exact  figures,  takinjg  the 
specific  case  you  are  speaking  of,  of  Niagara  Falls  power  delivered 
at  Buffalo,  with  a  continuous  and  steady  amount  xor  24  hours,  of 
how  much  coal  would  have  to  cost  per  ton  to  develop  the  same 
energy  at  the  same  cost. 

Mr.  Lincoln.  That  is  a  hard  question  to  answer. 

Senator  Norris.  If  you  could  answer  it,  you  would  give  us  some- 
thing that  is  definite. 

Mr.  Lincoln.  I  believe  that  with  coal  costing,  as  it  does,  about 
$2.50  a  ton  in  Buffalo — Pennsylvania  coal — and  the  Buffalo  load 
factor  being  as  it  is,  that  power  can  be  supplied  from  Niagara  Falls 
cheaper  than  you  can  develop  it  with  coal  in  Buffalo. 

Senator  Norris.  That  does  not  quite  answer  my  question.  I  gave 
you  a  more  favorable  water-power  condition  or  coal  condition.  I 
said  take  the  Niagara  Falls  power  delivered  at  Buffalo,  with  a  steady 
load  factor,  one  that  is  the  same  for  the  whole  24  hours. 

Mr.  Lincoln.  Oh,  one  that  is  the  same  for  24  hours? 

Senator  Norrih.  Yes.  How  much  would  that  equal  in  coal  per  ton 
at  Buffalo? 

Mr.  Lincoln.  If  you  give  me  that  condition,  I  would  say  that  coal 
would  have  to  be  very  cheap  before  you  could  compete.  But  that 
is  not  the  condition  yon  have.  You  would  always  nave  to  meet  a 
variable-load  factor  and  would  have  to  meet  the  peak-load  factor 
and  would  have  to  put  in  apparatus  enough  to  meet  the  maximum 
load.    And  that  is  what  determines  the  capital  coet. 

Senator  Norris.  Can  you  tell  us  in  Buffalo  when  they  have  the 
peak? 

Mr.  Lincoln.  About  5  o'clock  in  the  evening^  of  the  day  before 
Christmas — either  two  or  three  days  before  Christmas. 

Senator  Norris.  WelU  I  do  not  know  whether  you  understand  my 
question  or  whether  you  are  making  fun  of  me. 

Mr.  Ijincoln.  No;  I  beg  your  pardon:  I  am  not  I  did  not  in> 
tend  to. 

Senator  Norris  (continuing).  But  I  have  asked  you  a  very  serious 
question  which  you  have  not  answered.  At  least,  I  think  it  is. 
There  is  a  peak  load  every  24  hours? 

Mr.  Lincoln.  Yes. 

Senator  Norris.  I  want  to  know,  in  Buffalo,  when,  if  you  know, 
that  occurs? 

Mr.  LiNcx>LN.  That  occurs  about  5  oVlock  in  the  evening  during 
the  wintertime  and,  I  think*  about  7  or  8  oVlock  in  the  evening 
during  the  summertime. 

Senator  Norris.  When  is  the  lowest  time? 

Mr.  Lincoln.  In  the  summer. 

Senator  Norris.  I  mean  in  the  24  hours? 

Mr.  LiN<*<)LN.  Oh,  in  the  '24  hours  it  is  about  *2  or  3  o'clock  in  the 
morning. 

Senator  Norris.  ^Vhat  is  the  difference  l^etween  that  and  the  peak 
load? 

Mr.  LiNcx>LN.  The  average  load  for  the  year,  if  vou  take  the  peak 
load  for  the  year  and  take  a  steady  demand  equal  to  that  through 
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the  year  and  then  compare  that  with  the  actual  kilowatt  hours,  you 
would  have  a  load  factor  of  about  30  per  cent,  possibly ;  that  is  to  say, 
voii  would  only  supply  about  25  to  30  per  cent  of  what  the  peak,  ex- 
tended for  the  whole  year,  would  take. 

Senator  Norris.  Now,  I  want  to  ask  you,  as  an  engineer,  if  it  is  not 
j»raclicable  for  a  company  like  the  one  you  are  talking  about  at 
Buffalo,  where  the  i>eak  load  is  very  high  and  where  they  must 
t.^^essarily  have  sufficient  energy  to  meet  the  peak-load  conditions,  to 
^11  electricity  daring  other  portions  of  the  24  hours,  when  they  do 
r.iK  oome  anywhere  near  the  peak  load,  at  a  very  low  rate? 

Mr.  Lmobi^.  Yes,  sir. 

Senator  Nokrib.  Aiid  thus  develop  manufactures  and  other  things 
that  uae  power,  thnt  could  just  as  well  use  it  at  those  hours  of  the 
'!.iv.  and«  in  the  end,  use  the  entire  load? 

Sir.  Lincoln.  1  may  say.  Senator,  that  electrical  engineers  and 
"thers  interested  in  electrical  industries  have  been  looking  for  that 
icinil  of  a  load  for  the  last  20  years  and  they  have  done  their  utmost 
:>  develop  that  kind  of  a  load;  I  mean  a  load  that  pulls  on  the  sta- 
ii<m  at  other  times  than  the  peak,  so  as  to  reduce  the  capital  cost. 

Senator  Norris.  Is  it  not  true  that  in  a  great  many  places  they 

*  ;ive  schedules  by  which  they  will  sell  power  during  certain  hours  of 
tDt*  day  at  one  rate 

Mr.  'Lincoln.  Yes,  sir. 

Senatcv  Norris  (ccmtinuing).  And  at  other  hours  of  the  day  at  a 
i.fferent  rate? 

Mr.  Lincoln.  Yes,  sir. 

Senator  Norris.  Depending  on  the  peak  load  ? 

Mr.  Lincoln.  Depending  on  the  peak  load,  yes;  and  that  is  very 
L*^nerally  true — that  they  will  consent  to  make  a  cheaper  rate  when 
v.ttf  load  demand  on  the  power  station  is  at  the  minimum.  They  can 
'  .like  extremely  low  rates.  That  is  done  in  the  interest  of  developing 
s  more  uniform  load  curve. 

Senator  Norris.  For  instance,  in  the  city  of  Washington,  where 
"  ^re  is  a  p^k  load  about  4  or  5  o'clock  in  the  afternoon  in  the  win- 

*  rtime.  would  it  not  be  a  practical  proposition,  in  case  we  had  a 
.r^  supply  of  energy  furnished  by  water  power,  to  provide  all  over 

*  «>  city  ihat  the  men  who  wanted"^  to  charge  their  storage  batteries 
r  their  automobiles  could  get  a  rate  that  would  be  surprisingly  low 
'  rhmxmd  during  certain  hours  when  the  energy  was  not  necessary? 

Mr.  Lincoln.  There  is  no  question  of  that.  Senator. 

>enator  Norris.  And  this  equalizes,  to  a  certain  extent,  the  use 
f  a  larger  quantity  of  power? 

Mr.  Lincoln.  Yes;  tnat  is  true.  And  I  think  you  will  find,  if  you 
'  inune  the  schedules  of  practically  any  city  that  is  up  to  date,  that 
t  effort  is  being  made. 

^v^nator  Robinson.  I  would  like  to  ask  ^ou  what  is  the  total  cost 
- '  kilowatt  hour  of  power  produced  at  Niagara? 

Mr.  Lincoln.  Per  kilowatt  hour? 

*^nator  Robinson.  Well,  total  cost? 

Mr.  LiNCX)LN.  The  selling  price  of  the  Niagara  energy  is  approxi- 

^♦'1v  ^0  per  kilowatt  per  year.    Now,  when  you  come  to  reduce 

.r  to  kilowatt  hours  it  depends  on  the  load  factor  which  is  taken. 

t  it   alwavs  comes  at  considerably  less  than  1  cent  per  kilowatt 
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hour  and  probably  would  come  nuich  closer  to  one-quarter  of  a  cent  per 
kilowatt  hour,  but  I  can  not  give  the  exact  fi^ires. 

Senator  Xorris.  Do  you  know  what  the  people  pay  there  for  elec- 
tricity in  their  homes/ 

Mr.  Lincoln.  They  pay  about  the  same  rates  that  they  do  else- 
where, about  8  or  10  cents  per  kilowatt  hour,  I  think.  But  bear  in 
mind  that  the  distribution  charges  to  the  individual,  the  small  users, 
add  to  the  cost  to  them  very  considerably. 

Senator  Norris.  Oh,  yes ;  there  is  no  doubt  about  that. 

Senator  Sterling.  Have  you  made  any  estimate  at  all,  Mr.  Lin- 
coln, based  on  the  price  of  coal  such  as  would  be  consumed  in  the 
production  of  steam  power,  and  compared  the  differences  between  the 
cost  of  producing  power  by  steam  and  by  water  at  a  given  price  for 
coal  ? 

Mr.  LiN(x>Lx.  I  have  made  a  good  many  investigations  in  specific 
cases. 

Senator  Sterling.  Yes. 

Mr.  Lincoln.  Again,  you  see,  your  question  is  of  a  general  nature, 
and  before  you  can  answer  that  on  any  specific  case  you  would  have  to 
let  me  have  the  cost  of  coal  and  the  cost  of  developing  the  water 
power  together ;  and,  w*hat  is  very  important,  is  the  shape  of  the  load 
curve. 

Senator  Robinson.  When  I  asked  you  about  the  total  cost  of  water 
power  at  Niagara  I  did  not  mean  the  cost  to  the  consumer,  but  I 
meant  the  total  cost  of  production,  generation,  and  operation,  if  you 
knew.    You  gave  me  the  selling  price. 

Mr.  Lincoln.  I  gave  vou  the  selling  price;  yes. 

Senator  Robinson.  Which  differs  from  the  cost,  unless  you  take  it 
as  the  cost  to  the  consumer.  We  were  discussing,  you  know,  the  cost 
of  generating  and  distributing  these  respective  powers — ^water  power 
ana  hydroeleetric  power — and  when  I  asked  you  about  the  cost  of 
hydroelectric  power  there  I  meant  the  cost,  of  course,  to  produce  and 
distribut  it,  not  the  selling  price. 

Mr.  LiNcx)LN.  I  can  not  tell  yoiL  I  do  not  know  what  the  costs  of 
developing  are  at  Niagara.    I  can  not  answer  that. 

Senator  Pittman.  Mr.  Lincoln,  do  you  know*  anything  about  the 
cost  of  electric  power  in  the  Western  States* 

Mr.  Lincoln.  Yes;  something?. 

Senator  Pittman.  You  realize  that  this  bill  more  particularly 
affcM'ts  the  Western  States — the  public-land  States? 

Mr.  Lincoln.  Yes. 

Senator  Piitman.  In  fact,  this  bill  has  nothing  to  do  with  any- 
thing ex(*ept  the  public  lands,  so  to  speak.  Ihere  is  another  bill  that 
affects  navigable  rivers,  but  this  bill  affects  directly  public-land 
States.  It  affects  only  the  power  that  is  generated  on  public  lands. 
(\>nse(|uently  the  conditions  which  we  must  consider  are  the  condi- 
tions in  those  public-land  States. 

Xow,  then,  the  cost  of  producing  electricity  by  steam  in  those 
Western  States  would  largely  <lei>encrupon  the  fuel  and  cost  of  lalwr, 
would  it  not? 

Mr.  Lincoln.  Yes;  certainly. 

Senator  Pittman.  And,  of  conrM»,  the  cost  of  labor  would  apply  to 
one  character  of  pf»wer  as  woll  as  to  the  other.  And  therefore  we 
come  down  to  the  cost  of  fuel.     Do  you  know  what  the  comparative 
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<ri^  of  fuel  in  the  Western  States  is  in  reference  to  the  cost  in  the 
Eastern  States! 

Mr.  LiNOoiiX.  It  is  always  higher;  much  higher. 

Senator  PnTMAN.  Much  higher? 

Mr.  Lincoln.  Yes.  And,  Senator,  the  availability  of  water  powers 
is  greater  in  the  Western  States. 

Senator  Pittman.  Then  in  that  case  the  cost  of  producing  elec- 
tricity by  water  power  and  by  steam  power  would  widen  in  propor-^ 
ti<»n  to  the  increased  cost  of  fuel  ? 

Mr.  Lincoln.  Absolutely ;  yes,  sir. 

Senator  PrrrMAN.  Then  is  it  not  your  opinion  that  in  the  Western 
States,  the  public-land  States,  where  fuel  is  high,  that  very  probably 
hydroelectric  power  would  be  cheaper? 

Mr.  Lincoln.  In  some  cases;  yes. 

Senator  PiTTM AN.  Cheaper  to  produce  ? 

Mr.  Lincoln.  In  some  cases.    In  manv  cases  it  would  be. 

Senator  PrrxMAN.  Do  you  not  conceive  that  in  nearly  all  of  them 
it  would  be? 

Mr.  Lincoln.  Not  necessarily;  no. 

Senator  Pittman.  Sight  now  does  there  occur  to  your  mind  any 
ca5«  where  it  would  not  be?  Take  San  Francisco,  Los  Angeles,  or 
tor  of  the  big  cities  of  the  West. 

)fr.  Lincoln.  Those  are  all  supplied  with  hydroelectric  power 
oowt 

Senator  Ptttman.  Yes. 

Mr.  Lincoln.  But,  for  instance,  in  the  case  of  San  Francisco  they 
are  bringing  power  in  from  a  distance  of  150  miles,  or  thereabout. 

Senator  PrrrMAN.  That  is  practicable,  is  it  not? 

Mr.  Lincoln.  Certainly;  ttiey  are  doing  it.  They  have  gone  out 
that  distance  because  they  could  get  cheaper  water  powers. 

Senator  Phtbcan.  Do  you  think  steam  power  could  compete  with 
that  of  water  power? 

)fr.  Lincoln.  No;  not  to  any  extent;  although  it  is  a  fact  that 
fuel-burning  power  has  been  installed  in  San  Francisco  for  the 
purpose  of  talang  some  of  the  higher  peaks  of  their  load. 

Senator  PrrrMAN.  I  mean  in  competition,  now.  I  am  speaking 
of  competition.  I  understand  water  power  may  be  installed  ana 
then  the  surplus  load  has  got  to  be  supplied  by  some  other  character 
of  power.  6ut  do  you  think  steam  power  could  enter  into  direct 
'•••mpetition  with  the  hydroelectric  power  furnished  in  San  Francisco? 

Mr.  LiNCX)LN.  Probably  not. 

Senator  Pittman.  Do  you  think  it  could  in  Los  Angeles? 

Mr.  Lincoln.  To  a  certain  extent.  They  are  taking  some  of  their 
f*>wer  in  Los  Angeles  from  steam  power  now.  They  have  a  large 
icattoa  on  the  beach  of  the  Pacific  Ocean,  there,  at  Bedondo,  supply- 
ing a  considerable  part  of  the  power  for  the  city  of  Los  Angeles. 

Senator  Pittman.  Yes:  for  their  surplus  demands. 

Mr.  LiNCX)LN.  It  is  supplying  the  peak  demands. 

Senator  Pittman.  Do  you  believe,  however,  when  Los  Angeles 
-  .*  its  full  |)ower  developed  by  its  water  power  from  Owens  Valley 
♦!*at  steam  can  compete  with  that  power  ^ 

Mr.  Lincoln.  Probablv  not:  no.  Unquestionably  they  can  not 
fmipfie:  that  is,  for  a  load  factor  of  anything  like  100  per  cent. 
hut  thi»re  is  always  an  opportunity  for  steam  stations  to  take  the 
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peak  part  of  the  load.    The  demands  for  power  during  the  day  and 
during  the  year  are  extremely  variable. 

Senator  if^iTTMAN.  Would  there  be  any  demand  for  steam  power  to 
take  the  peak  load  if  all  the  power  created  by  this  water  was  used  i 

Mr.  Lincoln.  Not  at  Rv^U  l)ecause  the  amount  of  power  which  is 
provided  for  at  first,  w*hen  they  get  this  Uwens  Valley  plant  going> 
will  more  than  take  care  of  the  maximum  load,  but  as  the  load  grows 
and  comes  to  a  point  whera  there  is  niore  load  than  the  water  power 
can  take  care  of,  then  the  matter  of  developing  some  power  by  steam 
will  come  in. 

Senator  Pfithan.  Now  we  come  back  again  to  the  lack  of  com- 
petition. In  other  words*  you  have  run  out  of  water  power.  But  I 
am  now  speaking  of  competition.  If  there  was  always  a  continuous 
development  of  water  power  to  meet  the  demand,  and  the  demand 
was  always  suflScient  to  take  up  the  sunply,  it  w^ould  take  care  of  the 
whole  peak  load  then,  and  there  would  not  be  any  necessity  for  any 
other  character  of  power,  would  there  < 

Mr.  Lincoln.  Your  question  is  whether  steam  could  com|)ete  with 
water  ( 

Senator  Pittman.  If  it  could  in  such  a  case  compete. 

Mr.  Lincoln.  That  again  comes  to  the  question  of  how  much  your 
additional  water  power  is  going  to  cost  you  to  develop.  If  that 
comes  below — well,  I  should  say  for  Los  Angeles,  if  it  comes  below 
$150  per  kilowatt  for  the  additional  water  power,  as  investment  or 
capital  costs,  that  steam  power  pn)bably  could  not  compete. 

Senator  Pittman.  You  are  now  speaking  of  probabilities;  and  as 
un  engineer  I  aske<l  you,  in  the  first  place,  if  you  knew^  the  conditicvns 
existing  there. 

Now,  do  you  know  the  conditions  existing  in  the  West  in  regard 
to  the  rost  of  production  of  water  power  in  various  localities? 

Mr.  LiN(x)LN.  I  am  not  familiar  with  all  of  the  details;  no. 

Senator  Phtmax.  Do  you  know  the  cost  of  coal  in  Los  Angeles? 

Mr.  Lincoln.  No;  not  exactly.  I  know  it  is  pretty  high.  Oil  is 
rather  low  in  Los  Angeles,  but  coal  is  high. 

Senator  I^htman.  I)o  you  know  the  cost  of  fuel  in  San  Francisc<>"f 

Mr.  Lincoln.  The  same  applies  there.  Oil  is  low*  and  coal  is 
rather  high. 

Senator  PrrrMAN.  How  about  Denver  and  Salt  Lake< 

Mr.  LiNt  oLN.  At  Denver  it  is  not  very  high.  They  have  ^^oal  Ik»<1h 
not  very  far  away  from  the  city  of  Denver. 

Senat<»r  Pittman.  It  is  an  economic  proposition  in  the  case  uf 
water  pcn\er  in  Denver,  Ogden,  or  Salt  Lakef 

Mr.  LiN<oL.\.  Yes,  sir. 

Senator  PriTMAN.  Do  you  think,  under  the  (Mmditions  I  have  here* 
tofoiv  named  of  a  complete  demand  for  all  the  |)ower  and  a  com- 
plete use  of  all  the  power  supplied,  that  ^team  could  compete  with 
that  wati'r  power  that  is  iMMUg  furnished  in  tliot^*  cities? 

Mr.  Lincoln.  Probably  the  cost  of  water  power  in  the  city  of 
Denver,  as  it  is  supplied  to-day,  is  cheaper  than  could  l>e  supplie<l  by 
steam. 

Senator  PrrrM\N.  Yes. 

Mr.  LiN(X>LN.  But  if  Denver  had  to  go  \ery  much  fartlier  away 
for  its  water  power,  tlie  development  of  water  power  would  inher* 
entlv  l>e  more  ex}>ensive  then  than  it  is  now,  and  I  can  very  readily 
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imagine  a  condition  where  water  power  could  not  compete  with 
steam. 

Senator  Ptttman.  Say  if  they  had  to  go  400  miles  ? 

Mr.  LiNCXM^N.  One  hundred  and  fifty  miles. 

Senator  Pittm an.  I  can  imagine  that  if  it  had  to  go  500  miles  for 
the  water  power  and  only  had  to  go  20  miles  for  coal,  then  that 
misrht  be  true.    But  I  am  talkipg  of  the  real  conditions  now. 

Mr.  Lincoln.  One  hundred  and  fifty  miles  is  a  good  long  ways  to 
bring  water  power. 

Senator  Pittman.  We  bring  it  for  150  miles  into  Nevada  there 
and  supply  it  very  cheaply,  more  cheaply  than  could  possibly  be  sup- 
plied by  any  other  form  of  power.  They  have  run  all  other  forms 
of  power  out  of  existence.  Ajid  we  carry  it  for  150  miles;  that  water 
power  is  created  in  the  Cascade  Mountains  imder  the  most  ez- 
f>en5ive  conditions  of  nearly  any  hydroelectric  power  development 
we  know  of. 

Senator  Kobinson.  As  you  know,  in  California  where  they  have 
'he  cheapest  fuel,  they  have  a  greater  hydroelectric  development  than 
:n  any  other  part  of  the  country,  which,  I  take  it,  partly  answers  all 
,ie  has  stated  as  to  the  cost  of  depending  on  the  price  of  fuel. 

Senator  Pittman.  Yes.  Those  same  conditions  exactly  that  make 
the  cost  of  instituting  hydroelectric  power  high  are  the  conditions 
that,  as  a  general  thing,  make  fuel  high.  In  other  words,  there  is  a 
proportion.  Here  in  the  East,  where  coal  is  cheap  and  labor  is  cheap, 
.t  is  not  comparativelv  ch^p  to  institute  hydroelectric  power;  while, 
out  in  the  public-lana  States,  where  freight  is  high,  you  understand, 
And  where  labor  is  high,  where  the  conditions  of  climate  and  weather 
iLd  water  entail  a  big  expense  upon  the  hydroelectric  powei-s  it  also 
entails  a  big  expense  upon  fuel.  Those  proportions  are  general  are 
Uiey  not? 

Mr.  LdNcoLN.  That  does  not  necessarily  follow.  You  see,  in  the 
Teslem  States  it  is  rough  country,  and  the  heads  which  are  available 
xi  many  of  the  water-power  developments  are  large,  and  it  does  not 
:ike  a  very  large  amount  of  water  or  a  very  expensive  hydroelectric 
'i^-velopment  to  produce  the  power;  that  is,  where  the  water  heads  are 
:.  <rh  tne  expense  of  development  is  usually  low. 

>enator    FnTMAN.  Then    the    increased    expense    of    developing 

•  •.  tlroelectric  power  in  the  public-land  States  is  not  so  much  greater, 
r.der  your  explanation,  than  in  the  Eastern  States  by  reason  of  that. 

Vow,  then,  how  about  the  transportation  of  oth^r  characters  of 
f  i-l  i 
^(^.  Lincoln.  Well,  the  conditions  in  the  Western  States  unques- 

•  "iiably  are  favorable  to  the  development  of  water  powers;  and  that 
-•  the  reason  the}'  have  l)een  so  extensively  developed  by  the  West- 
♦-m  State& 

Senator  Pittman.  You  know,  do  you  not,  from  your  examinations 

•  -  an  exTiort  that  transportation  charges  through  the  West  are  much 

:rher  than  they  are  through  the  East  ? 

Mr.  LiNcx)LN.  Certainly. 

>enator  Pittman.  Do  you  know  what  the  transportation  charge  is 
'  •-  r«>al  from  the  coal  mines  in  W^yoming  to  Nevada,  for  instance! 

Mr.  Lincoln.  No;  I  do  not. 

v»natf»r  Pittman.  You  you  be  surprised  to  know  that  it  is  $8  a 
ton! 
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Mr.  Lincoln.  Xo. 

Senator  Pittman.  I  think  that  is  correct,  sir.  If  that  were  the 
fact,  that  would  make  it  almost  prohibitive,  wouW  it  not,  to  gen- 
erate electricity  with  steam  in  competition  with  any  kind  of  water 
power  we  might  have? 

Mr.  Lincoln.  That  is  the  reason  there  is  such  a  large  development 
of  water  power  through  the  West.    • 

Senator  Pittman.  This  bill  is  only  dealing  with  the  West,  you  un- 
derstand. This  bill  we  are  considering  is  only  dealing  with  the 
Sublic-land  States,  because  it  is  only  governing  nvdroelectric-power 
evelopment  created  upon  the  public  lands.  Otherwise  this  anu- 
mittee  would  have  nothing  to  do  with  it — if  it  was.  on  private  lancls 
within  the  States.  That  is  the  reason  I  am  drawing  your  attention 
particularly  to  the  Western  conditions. 

Mr.  Lincoln.  I  am  perfectly  willing  to  admit  that  the  western 
conditions  are  such  as  to  make  it  very  much  harder  for  steam  to  cc*m- 
pete  with  water  than  they  are  in  the  East.  There  is  n<>  <|uesticm 
about  that. 

Senator  Pittman.  As  a  matter  of  fact,  steam  is  l)eing  driven  out 
of  competition  by  water  power  through  the  West,  is  it  not? 

Mr.  Lincoln.  Well  T  tnink  you  can  put  it  the  other  way,  that  prac- 
tically all  of  the  power  which  is  being  developed  in  the  West  is  ))eing 
developed  by  water  power. 

Senator  Pittman.  Have  not  your  ex/iminations  given  you  the 
information  that  there  are  cities  which  have  had  electric  power 
created  by  steam  and  where  they  have  changed  it  now  into  hydro- 
electric power? 

Mr.  Lincoln.  That  is  true  in  some  cases. 

Senator  Pittman.  I  l)elieve  that  is  all. 

Mr.  Lincoln.  I  have  a  pamphlet  here  which  was  prepared  in  101 1 
by  the  American  Institute  ot  Electrical  Kngineera,  in  which  this 
question  of  c<»mpetition  of  water  power  and  steam  power  is  dealt 
with,  which  I  will  sul)mit  in  the  form  of  a  brief  stipplemental 
statement. 

(The  paper  i-eferi'ed  to  is  as  follows:) 

SUPPUSMEIfTAL   STAIKMENT  OF   .MB.    PaTI.    M.    LINCOLN.   I*KI:HI1>I.NT  Oh    1IIK  AMfrRI- 
CAN     INBTITI'TE    OV     Kl.KClKK'AL     KnuINKTRS.    APPKABINU    BkP4)BC    IHR    PrHl.ir 

Lands  roMMiTTM:  of  thf  Si  nat^:.  Umembeb  10.  1014. 

Htipplenieiitlnir  tlit*  teMtluiony  wlilch  wax  irlven  by  nie  nt  the  benrltiK  tonl.iy. 
I  #oiild  rail  Rtt(*ntli>n  to  the  «MmHt(lrriit»le  iiitert*Kt  which  whh  arouNetl  In  tbt* 
commlttoe  am  to  the  conipiimtlve  etmin  of  water  power  and  steani  freneratlni; 
I>owpr  for  vnrloiiH  rotidltloim.  An  ho.irltiK  u\n%i\  this  Question  |)eniiit  me  to  iiul> 
mit  to  yoti  the  following  qtiotntlrm  which  In  t:iken  from  a  ntntement  niHde  X\y 
the  publlr-|Nill<*y  coninilttfH*  of  the  Anit^rirnn  Institute  of  Kleotrlral  EnglntH^rM 
to  tbe  rnlte<l  StateH  Nntlomil  WnhTwiiyn  ConimlHHlon  on  November  21«  1011. 
TblB  Btiitement  rehiteH  to  wiiter*iM>wer  dexelopment  In  Keneral,  and  the  quut/ititm 
which  followH  In  Kiniply  thnt  iMirt  of  thiH  Mtntenient  which  bearw  nixm  tbe  qwvs 
tton  of  relative  rout. 

CI.OIIE  roMpMiitox  B^n^r»>   w\Tru  pcm^fk  and  atfam  powih. 

Tbe  l>ellef  anionic  certain  clii?wn»>»  of  tlie  public  th«t  water  ixjwern  ylehl  ex- 
ceaslve  or  diKpro|M»rtloti)ite  pr<»tUH  MprlnisH  prlnmrily  from  two  cjtimeN  the  *^^u- 
ceptlon  that  tbe  wnter  ItMelf  \n  the  |M)wer  nnd  thnt  tlie  exttenneM  of  o|iernti<>ii 
of  A  wnter  |K>wer  are  aninll,  while  tbe  Cftmpnny'ii  Income  U  Inrce. 

While  certainly  the  power  <*ould  not  tie  develo|)ed  without  the  wnter.  the 
wnter  on  Itn  \mri  cnn  delher  no  |N)wer  exoe|*t  by  nteiiuR  of  the  dnm.  the  t>«»w«»r 
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b'lise.  and  its  appurtenances.  It  is  difficult  for  the  public  to  re^^ard  the^^  once 
l'  ill  as  Involving  continuing  expense,  but  tbey  do.  This  expense  is  comparable 
:q  :i mount  wltb  the  cost  of  coal  in  a  steam  station  and  is  the  return  due  to  the 
-ipital  tDTested.  It  takes  the  form  of  interest  sinking-fund  expenditures, 
tlepredation,  and  taxea  The  invested  capital  in  a  water  power  Is  so  much 
?restter  than  the  public  realizes  that  with  interest  charges  at  not  more  than  5 
♦  •r  *l  per  cent  in  a  majority  of  cases  from  70  to  80  per  cent  of  a  water-power 
or»nipaDx*8  income  is  absorbed. 

TbiB  return  to  capital  is  not  proflL  Without  the  prospect  of  it  capital  can  not 
tie  secured. 

Of  n  water  power  once  built  and  after  Its  expected  market  has  been  developed, 
the  operating  expenses,  exclusive  of  the  returns  to  capital,  are  seen  by  the 
pQblle  to  be  small,  which  they  are,  in  a  majority  of  cases,  absorbing  only  from 
15  to  20  per  cent  of  a  company's  income.  The  remainder,  however,  that  is  left 
for  profit  after  capital  and  operating  charges  is  paid,  are  usually  not  large  and 
certainly  not  excessive,  especially  when  there  is  always  risk  of  damage  from 
Hoodfl.  lightning,  failure  of  expected  market  to  develop,  and  such  uncertainties 
of  operation  as  the  art  of  electrical  engineering  has  not  yet  been  able  com- 
rietelj'  to  remove. 

Practically  all  water  powers  come  to  birth  or  not  on  the  answer  to  the  quea- 
tioou  **  What  is  steam  power  in  the  territory  costing?  "  and  they  can  only  live 
vben  tbey  deliver  power  at  a  substantially  lower  cost.  At  the  same  cost  they 
reoiAln  anbom. 

Besides  the  cost  of  power  the  relative  amount  of  investment  is  a  determining 
factor.  While  at  present  a  steam  electric  plant  can  be  built  for  $75  per  horse- 
r«7wer«  the  cost  of  a  hydroelectric  plant  varies  from  two  to  four  times  that 
amount.  Part  of  this  difference  is  because  the  steam  plant  can  be  built  near 
the  center  of  its  market,  while  the  water  power  is  almost  invariably  at  a 


Witb  tbe  capital  required  for  a  water  power  so  much  greater,  the  tendency 
t«  to  build  a  steam  plant,  even  if  the  power  it  delivers  is  not  as  cheap  as  tliat 
of  a  water  power.  If  it  can  be  shown  that  water  power  can  be  delivered  for^ 
Kiy.  $29  ver  horsepower  i)er  year,  but  that  steam  poiRfer  can  be  produced 
for.  aay.  ^27.  the  water-power  plant  will  not  be  built  and  the  steam  power  wilL 
If.  however,  the  water  power  could  be  delivered  for  $24,  the  difference  might 
tarn  tbe  tide  In  favor  of  the  hydroelectric  Investment. 

It  Is  because  of  the  great  effect  of  slight  differences  in  ie  coat  of  water 
>rwpr  upon  the  determination  of  the  question.  Shall  water  or  steam  power  be 
«i?T eloped  in  a  given  community?  that  even  light  burdens  in  the  form  of 
t.ixatlon«  charges  for  sinking  fund  to  wipe  out  the  investment  at  the  end  of  a 
it  mi  ted  period,  or  limitations  as  to  tenure,  even  though  not  immediately  onerous, 
*<«>a}  ao  large  in  settling  it. 

Attention  is  often  called  to  the  increasing  cost  of  coal,  with  an  impllcatioii 
:h;«t  tbe  cost  of  steam  power  will  rise,  permitting  hydroelectric  companies  to 
rmiMc  tbeir  rates  and  exact  undue  profits.  The  implication  is  not  correct 
It  fa  true  that  the  cost  of  coal  is  rising,  but  it  is  also  true  that  steam  engines 
r.id  boilers  are  constantly  being  improved  in  efficiency,  and  that  the  art  of 
producing  power  from  steam  is  progressing  at  a  rate  so  much  more  rapid  than 
tLit  at  which  the  price  of  coal  is  rising  that  the  cost  of  steam  power  is  con- 
'*snallr  falling.  Should  a  limit  to  this  fall  be  reached,  which  is  not  yet  in 
iLzbt.  gas  and  oil  ^gines  are  making  such  constant  reductions  in  the  cost  of 
pi»wer  that  there  Is  no  probability  that  water  powers  will  be  free  from  the 
f--nrroIling  competition  of  other  kinds  of  prime  movers.  It  is  safe  to  say 
•njt  extortionate  rates  in  water  power  are  highly  improbable,  even  if  the 
rrlodple  of  rate  regulation  by  commission  were  not  applicable  to  hydroelectric 
'vfopanles. 

(Thereupon,  at  12.45  o'clock  p.  m.,  the  committee  adjourned  until 
to-morrow,  Thursday,  December  17, 1914,  at  10  o'clock  a.  m.) 
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THUBSDAY,  DBCSMBSB  17,  1914. 

United  States  Senate, 
Committee  on  Public  Lands, 

Waahinfftanj  D.  C. 

rhe  committee  met  at  10  o'clock  a.  m.,  Hon.  Henry  L.  Myen 
f  cfaainnmn  )  presiding. 

Present :  Senators  Thomas,  Bobinson,  Chamberlain,  Smoot,  Clark, 
Works,  Norris,  and  Sterling. 

SIATEXEHT  OF  KB.  W.  V.  JT.  POWEISOW,  OP  ITEW  TOSK  CITT, 

A  C0H8TTLTIHG  ENODTEEB. 

The  Chaibman.  Give  your  name  and  business  to  the  stenographer 
and  stste  what  interest  in  the  matter  you  represent. 

Mr.  Powelson.  My  name  is  W.  V.  N.  Powelson  and  I  now  live  iii 
New  York.  I  am  here  because  of  a  desire  to  promote  the  public  wel- 
fare. I  am  not  here  as  the  representative  of  any  power  company,  nor 
io  I  represent  anybody  but  myself. 

Senator  Clabk.  What  is  ^our  business,  Mr.  Powelson  ? 

Mr.  PowEiJBON.  A  consulting  engineer. 

I  have  been  devoting  a  great  deal  of  attention  in  the  last  seven  years 
to  water  powers  and  to  this  general  question  which  is  before  your 
»mniittee,  and  therefore  I  feel  I  am  in  a  position  to  speak  with 
'^rsonal  knowledge  on  all  the  details  of  the  business,  including  the 
r:aising  of  money  for  water-power  enterprises,  the  construction  of  the 
«orks^  and  the  operation  of  such  properties  to  supply  the  public. 

I  was  very  much  interested  yesterday  in  listening  to  the  testimony 
"f  a  gentleman  who  came  before  the  committee  apparently  with  the 
^me  desire  that  T  have  expressed — that  is,  he  came  to  represent  the 
'  ^blic  interest.    I  refer  to  Mr.  Pinchot 

In  the  course  of  Mr.  Pinchot's  testimony  he  referred  to  the  Na- 

'^  onal  Conservation  Association,  and,  as  I  understood  his  testimony, 

'',*-  stated  that  the  views  which  he  expressed  were  the  views  of  the 

-Miciation.    Now«  I  am  a  member  of  the  association,  and  I  was  a 

vle^mte  to  and  attended  the  last  convention  in  Washington  as  one 

•f  the  appointees  of  the  governor  of  the  State  of  Tennessee..   AVhile 

c  is  prdoably  the  fact,  and  I  am  quite  willing  to  concede  that  it  is  the 

Sri,  that  a  majority  of  the  present  members  of  that  association  would 

f'>llow  Mr.  Pinchot  in  any  policy  that  he  might  think  it  wise  to  advo- 

ate^  I  wish  also  to  call  attention  to  the  fact  that  there  is  nothing  in 

'>i^  qnalifications  for  membership  in  that  association  which  would 
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require  a  member  to  have  an^  previous  knowledge  of  the  subject  of 
water  powers,  or  to  be  by  trainmg  in  a  position  to  reach  correct  con- 
clusions from  such  arguments  as  might  be  presented  in  a  discussion. 
The  majority  would,  in  my  opinion,  follow  Mr.  Pinchot  because  of 
their  belief  in  his  high  purpose,  but  not  from  a  conviction  ,»independ- 
ently  formed,  that  his  policies  are  truly  in  the  public  interest.  I  do 
think  that  the  men  who  belong  to  the  association  and  who  broadly 
understand  the  question  of  water  powers — ^and  I  refer  to  the  men  who 
understand  the  business  from  the  first  location  of  the  site,  through  the 
raising  of  the  money,  the  construction  of  the  works,  the  marketing  of 
tho  power,  and  the  earning  of  returns  under  proper  regulation  in  the 
public  interest  and  the  ultimate  return  of  the  principal  to  the  own- 
ers— are  in  accord  with  the  views  that  were  expressed  yesterday  by 
Mr.  Pinchot. 

I  should  not  like  the  committee  to  understand  that  I  am  here 
making  an  attack  upon  Mr.  Pinchot^  because  I  am  not  I  have  great 
respect  for  the  motives  which  I  think  actuate  Mr.  Pinchot  in  com- 
ing  before  this  committee  and  in  all  the  other  work  he  has  done  in 
the  furtherance  of  what  he  considers  the  interest  of  the  people  in 
water-power  matters.  But  at  the  same  time  I  do  wish  to  say  that 
Mr.  Pinchot  does  not  speak  for  me  on  this  subject. 

At  the  last  convention  of  the  conservation  association  I  present^^l 
a  paper  and  that  paper  is  printed  in  the  record  of  the  association. 
Now,  I  think  the  views  that  I  expressed  in  that  printed  paper  are 
in  substantial  accord  with  the  views  of  the  men  who  understand 
water  powers  and  their  relation  to  the  public  welfare.    It  is  not  my 

furpose  to  read  that  paper  to  you  now,  but  with  your  permission, 
would  like  to  present  it  to  the  committee  and  ask,  if  there  is  no 
objection,  that  it  may  form  a  part  of  the  record  of  your  proceedings. 

The  Chairman.  That  may  be  done,  Mr.  Powelson. 

Mr.  Powelson.  Thank  you,  sir. 

Senator  Smoot.  Make  it  a  part  of  your  remarks. 

(The  paper  referred  to  will  be  found  at  the  conclusion  of  Mr. 
Powelson's  remarks.) 

Mr.  PowEi^)N.  If  it  seems  necessary  that  I  should  refer  to  Mr. 
Pinchot  in  a  personal  way,  it  is  only  because  he  and  I  differ  and. 
naturally,  if  I  wish  to  have  you  believe  that  the  views  I  hold  are 
better  for  the  public  interest  than  the  views  he  expressed,  it  mav  l»e 
necessary  to  point  otit  in  one  or  two  respects  why  I  think  it  is 
probable  that  they  are. 

Now,  Mr.  Pinchot  has  been  in  the  water-power  fight,  so-called, 
for  a  very  long  time.  I  do  not  attempt  to  speak  of  what  the  condi- 
tions wei*e  at  the  time  Mr.  Pinchot  began  this  fight,  but  I  think  he 
has  been  in  the  fight  so  long  and  his  perspective  as  to  the  condi- 
tions as  they  exist  to-day  has  been  so  distorted,  that  he  is  not  able 
on  this  question  to  give  sound  advice  in  the  public  interest.  And  1 
say  that  with  the  highest  resi)oct  for  his  purpose,  for  I  know  that  his 
heart  is  in  the  right  place. 

As  an  evidence  Of  his  partisan  feeling,  I  call  attention  to  the  answer 
that  Mr.  Pinchot  gave  to  one  of  the  memberb  of  the  committee  in  his 
testimony  yesterduv.  He  was  asked  whether  a  certain  bill  l)efore  thi.> 
committee  met  witlti  his  approval.  He  said  that  it  did  not  and  he 
advancotl  as  his  reason  that  the  bill  emlwtlied  the  propositions  for 
which,  based  upon  his  own  experience,  the  so-called  water-power 
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n.fm^  had  been  contending  for  a  number  of  years,  and,  as  I  remember 
hi>  testimony,  he  dismissed  the  subject  practically  with  that  answer. 
Xow«  it  seems  to  me  that  this  question  is  entirely  too  big,  it  is  too  com- 
[licated,  to  be  approached  from  a  partisan  standpoint.  It  does  not 
-^eezn  to  be  that  it  matters  much  that  I  champion  certain  views  or 
that  Mr.  Pinchot  champions  certain  views,  l)oth  of  us  claiming  that 
we  are  acting  in  the  public  welfare,  or  that  so-called  water  power  men 
o<x  It  seems  to  me  that  the  only  thing  that  matters  is  whether  the 
things  that  may  be  suggested  are  really  in  the  public  interest. 

It  s«enis  to  me  that  in  framing  legislation  there  are  three  main 
:'ir|>oees  which  the  legislation  should  seek  to  accomplish,  and  with 
}*'}ir  permission  I  will  state  what  these  purposes  seem  to  me  to  be: 

First.  The  delivery  of  power  to  the  public  on  the  lowest  possible 
terms. 

Second.  The  delivery  of  power  under  conditions  that  insure  the 
{rrvat^st  reliabilitv  of  the  service. 

Third.  The  delivery  of  power  in  the  greatest  volume  that  the 
market  can  absorb;  that  is,  cheap  power,  good  power,  and  all  the 
power  that  anyone  can  use. 

Xow^  it  seems  to  me  that  if  the  legislation  accomplishes  those  three 
li.xin  purposes  it  has  done  all  that  the  public  interest  could  expect 
or  require.  And  I  therefore  urge  that  the  legislation  should  include 
th^jse  things  which  are  essential  to  the  three  purposes  named  and  that 
there  should  be  excluded  from  the  bill  everything  not  essential  to  at 
least  one  of  these  purposes.  If  we  accept  that  statement  of  principle 
as  the  measure  by  which  we  shall  estmiate  this  legislation,  then  I 
think  a  carefid  reading  of  section  5  of  the  bill  would  disclose  that  it 
vas  defective;  and,  with  your  permission,  I  will  try  to  point  out  in 
vhat  respect  it  is  defective. 

Section  5  grants  authority  to  the  Government  to  take  over  the 
r.roperties  which  are  dependent  in  whole  or  in  part  for  their  useful- 
r.-'^^  on  the  continuance  of  the  lease  therein  provided  for.  I  think 
that  is  entirely  proper,  and  it  is  quite  essential;  but  I  wish  to  call 
itlention  to  the  fact  that  there  is  no  obligation  on  the  part  of  the 
GoTemment  to  take  over  all  the  property  the  usefulness  or  value  of 
which  to  the  grantee  would  be  impaired  by  the  loss  of  the  lease. 

If  the  bill  does  not  state  specifically  what  the  Government  is  obliged 
to  take  over,  it  will  add  substantially  to  the  cost  of  the  service  to  the 
^>nsiimer«  it  will  impair  the  reliability  of  the  service,  and  it  will  re- 
strict the  volume  of  power  that  is  available  for  public  use.  It  will 
therefore  tend  to  defeat  the  three  main  purposes  of  the  legislation. 

Hie  reasons  for  that  lie  in  the  necessity  for  amortizing,  during  the 
fired  term  of  the  lease,  the  pro]>ert.v  the  value  of  which  may  be  de- 
"trrived  or  impaired  by  the  termination  of  the  lease,  or  by  the  f  ailui*e 
'-'f  tiie  Government  to  take  it  over.  Therefore  it  seems  to  me  that  this 
!v^ion  should  be  amended  so  as  to  provide  that  on  the  expiration  of 
t\e  fixed  period  of  the  lease  the  grantee  should  have  the  right  to  con- 
t.&oe  to  operate  the  property  until  such  time  as  the  Government  or 
14  noaninee  should  take  it  over  and  pay  for  all  the  property  which 
tt  that  time  was  dependent  for  its  full  value  or  usefulness  upon  the 
'rvDtinaance  of  the  lease.  If  the  bill  does  not  do  this,  and  if  there  is 
&Z.T  uncertainty  about  the  course  of  action  of  the  Government  in  this 
nspecU  investors  are  bound  to  require  that  the  property  not  specified 
to  be  taken  over  shall  be  amortized  during  the  period  of  the  lease, 
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and  if  they  have  any  uncertainty  about  being  permitted  to  amortize 
it  I  think  it  would  add  substantial  difficulties  to  raising  the  necessary 
money. 

In  this  connection  I  would  like  to  say  that  last  January  I  came  to 
Washington  to  see  the  Secretary  of  the  Interior.  I  understood  then 
his  views  were  that  if  the  Government  gave  a  grant  for  50  years  to 
<^rate  a  water  power  that  at  the  end  of  the  time  the  works  should 
become  the  property  of  the  Government  as  a  consideration  for  the  use 
of  the  site  and  lands.  I  told  the  Secretary  I  thought  he  was  wrong 
in  believing  that  this  proposition  was  in  the  public  interest,  and 
asked  whether  I  mi^ht  not  undertake  further  correspondence  with 
him  to  lay  before  him  my  views  upon  those  points.  In  accordance 
with  the  permission  which  he  gave  me,  I  wrote  him  a  short  letter, 
which  I  would  like  to  read,  inclosing  a  memorandum  which  I  will 
not  read,  but  which  I  would  like  to  put  before  the  committee  and  ask 
that  it  be  included  in  the  record  as  a  part  of  my  remarks. 

(The  memorandum  referred  to  will  be  found  at  the  conclusion  of 
Mr.  Powelson's  remarks.) 

Under  date  of  January  23,  1914,  I  addressed  a  letter  to  Hon. 
Franklin  K.  Lane,  Washington,  D.  C,  as  follows : 

Deab  8ir:  Tbo  (*i»nHUIeriitiun  with  wblch  my  previous  suKK^iitloiui  biive 
been  received  lends  me  to  believe  thiit  farther  curefully  thought  out  miiace«tIon« 
pertinent  to  the  wnter-iwwer  qneiitlon  will  not  be  unwelcome  to  you. 

I  therefore  vent  ore  to  luolofie  a  copy  of  an  Analysis  which  I  hnve  irrepared, 
entitled  **Tbe  Limited  Tenure  of  Wuter  Power  Grunta.**  and  to  expren  the 
liope  that  you  will  And  the  time  to  oirefully  read  It,  and  that  unleaa  you  are 
able  to  detect  errorn  of  Importance  in  Us  attsumptlons  and  reasimlne,  you  wilt 
adopt  the  conclutdonH  therein  reached,  as  follows : 

(o)  That  the  limited  tenure  fiolicy  as  appUed  to  waters  does  not  offer  a 
satiMfactory  solutUm  of  the  question  that  confronts  na. 

(Interrupting  his  reading  of  the  letter  at  this  point,  Mr.  Powelson 
made  the  following  remark:) 

I  would  like  to  buy,  parenthetically  at  this  time,  that  the  limited 
tenure  we  had  under  discussion  at  that  time  was  the  total  loss  of  all 
the  property — ^the  confiscation  by  the  (k>vemment  of  all  the  property 
at  the  end  of  the  lease.  As  the  liill  is  drawn  now  that  question  does 
not  arise  in  its  entirety,  but  it  does  arise  in  resj^ect  to  that  portion 
of  the  property  which  it  is  not  provided  in  the  bill  shall  be  taken 
over  and  paid  for  by  the  (irovemment  on  termination  of  the  lease. 

Tlien  the  letter  goes  on : 

ib)  That  it  is  wronff  In  principle. 

(r)  That,  If  ad  hens  I  to.  It  will.  tH*<'jiuiM*  of  lonir  yearn  of  Injustice  to  the 
eonanniers  of  |H>wer.  lead  Inevitably  and  by  the  |ietltlon  of  the  conrntniers  them- 
selves (o  unlluiUtHl  tenure  under  (•overnment  regulation. 

id)  TliMt   the  publlr   liifen»Mt    rf<|iilrc«»    tiinU*r  efT»*«'lh*»  s;n\ei'niiu*  tlnl   i«»>:nl.i 
lion,   either  an   unHuitti*<t   t«Miure   or  a    lout;  t**nii    tlxfil    tt*iMir<*    iii.ii>tcnitliiai<* 
thereafter  at  the  option  of  the  <to\eriuiient.  the  entire  profierty  and  lm*<lii«*s^ 
lo  be  taken  and  paid  for  by  the  <«o\«»ninHMit  upon  tcniiiiinflon  of  the  i;raiit. 

I  think  that  the  presc»nt  views  of  the  Secretary  of  the  Interior,  as 
1  know  them,  are  not  the  same  ns  they  \vei*e  last  Januiirv.  I,  of 
eourscN  shall  not  attempt  to  si>etik  for  the  Secretary,  but  1  believe 
that  the  Secretary  is  in  aca>nl  with  the  conclusions  as  state<l  in  the 
letter  which  I  have  just  n*nd.  I  tliink  that  he  feels  that  the  eco- 
nomics of  this  question  require  tlutt  the  bill  should  state  in  terms 
that  when  the  grant  is  teinninatiMl  the  grantee  shall  be  paid  for  the 
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(property  the  value  of  which  to  him  would  be  impaired  if  the  lease 
*ere  mt. 

I  did  not  oome  before  the  committee  to  make  an  argument  on  all 
the  features  of  the  bill.  I  regard  the  features  to  which  I  have  spoken 
4S  very  important,  and  it  was  my  purpose  to  confine  my  remarks, 
:nl<*s5  there  are  questions,  to  these  points.  The  memorandum  accom- 
j'anving  this  letter  to  the  Secretary  which  I  have  just  read  showed 
M.der  certain  conditions  that  if  none  of  the  property  of  the  grantee 
vere  taken  over  by  the  Government  at  the  end  of  the  grant  the 
probabilities  were  that  it  would  add  about  $12  per  horsepower  per 
innum  to  the  charges  that  would  have  to  be  made  to  the  consumer 
ill  order  to  let  the  grantee  out  whole.  Now,  if  the  grantee  through 
.ncerlainty  as  to  what  the  Government  would  take  over  and  pay 
for  sbould  be  permitted  to  amortis^  part  of  his  property,  and  tnen 
:f  at  the  expiration  of  his  lease  all  his  property  was  bought  by  the 
•  K^vemment  because  it  was  found  to  be  useiul  to  the  Government,  he 
«uuld  be  that  much  ahead — ^he  would  get  more  out  of  the  business 
th.in  he  ou^ht  to  get  out  of  it.  It  is  not  in  the  public  interest  that 
^uch  a  contmgency  should  arise. 

Senator  Sterling.  Would  not  the  fact  that  in  the  bill,  in  section  5, 
rarment  to  the  lessee  is  provided  for  in  case  the  Government  takes 
irie  plant  over  do  away,  to  a  great  extent,  with  the  objection  in  re- 
C-ird  to  the  limitation  upon  the  term? 

Mr.  PowEi^oN.  Yes.  In  my  view  there  should  be  a  definite  term 
of  a  substantial  period — 50  years.  Then  I  think  there  is  no  objec- 
tion, so  far  as  I  can  see,  in  the  public  interest  or  in  the  interest  of 
the  water  power  people,  to  taking  that  grant  away  then,  at  the  end 
'A  50  jears,  provided  they  are  reimbursed  for  the  value  of  the  prop- 
<'.'-tT  and  the  Government  assumes  the  power  contracts  that  have 
^^  made  under  public  regulation.  If  they  are  goin^  to  lose  any 
;  lit  of  the  property,  I  think  the  public-service  commissions,  in  fixinff 
rites,  are  bound  to  take  that  into  consideration,  and  they  are  bound 
to  add  that  to  the  cost  to  the  company  to  do  business  and  in  conse- 

ipnce  to  the  price  to  the  public. 

But  I  may  say.  Senator,  that  I  think  that  many  of  the  so-called 
water  power  people — I  have  no  brief  to  represent  them,  and  do  not. 
but  I  naturally  know  a  number  of  them,  and  I  know  a  number  or 
i..e  progressive  and  more  able  of  the  water  power  men — recognize 
c.  it  the  best  interests  of  the  power  people  are  indisolubly  boimd  up 
"  :th  the  best  interests  of  the  public.  They  fuUy  realize  that  in  a 
^rmanent  business  running  over  50  years  their  investments  are  a 
rreat  deal  safer  if  the  public  interest  is  well  taken  care  of,  and  for 
i:is  reason  they  are  in  favor  of  public  regulation  of  their  rates, 
•'^r%-ice«  and  facilities. 

Senator  Sterling.  What  would  you  think  of  this  as  a  basis  for 
-^ttlemrnt  with  the  lessee,  as  provided  in  the  bill:  Paying  first  the 
•tual  cost  of  the  rights  of  way,  water  rights,  lands,  and  interest 

^rein  purchased,  and  then  the  reasonable  value  of  all  other  property 
w-cen  over? 

Mr.   PowELsoN.  Well,  "all  other  property  taken  over"  leaves  it 

'  tional  with  somebody  as  to  what  properties  shall  be  taken  over, 
.'  i  that  is  the  point  to  which  I  have  been  speaking.     I  have  not 

■ix^  to  discuss  as  to  whether  they  should  pay  the  actual  value  or  fair 

«.'ie  or  some  other  sort  of  value.    What  I  want  to  point  out  is  that 
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it  should  be  mandatory  on  the  Government  to  take  over  ^^  the  prop- 
erty the  usefulness  of  which  or  the  value  of  which  will  be  impaired 
by  the  loss  of  the  lease/'  and  I  take  it  that  it  is  not  only  fair  to  the 
investors  that  such  a  provision  should  be  incorporated  in  the  bill, 
but  it  is  also  in  the  public  interest 

Senator  Clark.  It  is  your  view  that  it  would  be  advantageous  ti» 
insert  in  the  bill  in  connection  with  that  that  in  case  the  Government 
did  not  exercise  its  option  the  lease  should  be  continued? 

Mr.  PowELsoN.  That  it  should  be  continued. 

Senator  Clakk.  In  other  words,  you  would  not  want  a  hiatus? 

Mr.  PowELsoN.  Oh,  no.  I  think.  Senator,  the  public  interest  will 
be  injured  if  there  is  a  chance  of  that  hiatus,  l)evause  if  the  Govern- 
ment does  not  take  over  all  the  property,  or  in  the  event  it  does  not 
enter  into  a  new  lease  with  the  original  grantee,  the  property  is  gone 
at  the  end  of  the  fixed  term,  so  far  as  the  investor  is  concerned. 

The  Chairman.  I  will  say  here  that  Secretary  Lane  has  come  to  the 
conclusion  that  the  bill  should  be  amended  in  that  respect,  and  I  have 
always  been  of  that  opinion  myself. 

Mr.  PowELsoN.  I  am  verv  glad  to  know  that. 

The  Chairman.  And  I  shall  urge  that  it  he  so  amended. 

Mr.  PowRiiiON.  I  am  very  glad  to  hear  that,  because  it  seems  to  nu* 
it  is  in  the  public  interest 

Now,  I  snail  be  glad  to  answer  any  questions  that  the  committee 
may  wish  to  ask  me  about  any  phase  of  this  business. 

I'he  Chaucman.  Is  that  all  of  your  statement,  then,  except  to  sub- 
mit to  questions? 

Mr.  PowELsoN.  Yes,  sir.  I  have  not  come  to  make  any  extended 
argument  upon  the  bill. 

The  Chairman.  Are  there  any  questions? 

Senator  Clark.  I  have  no  questions  on  the  p<»ints  of  the  bill  he 
has  spoken  to. 

Mr.  PowKi>H>N.  On  any  other  points,  if  I  have  any  information 
that  will  Ik*  of  service  to  the  committee,  I  will  be  glad  to  give  it  to  vcmi. 

Senator  Clark.  I  do  not  think  I  have  any  questions  to  ask.  The 
question  that  occurred  to  me  was  whether  or  not  there  should  not  be 
some  obligation  upon  the  (iovernment  to  grant  these  permits  in  case 
the  law  and  regulations  were  fulfilled  by  an  applicant. 

Mr.  PowKi>ioN.  I  am  absolutely  in  acc^ord  with  that  proposition, 
because  I  think  it  is  going  to  make  it  cheaper  to  get  money.  I  think 
one  of  the  main  purposes  of  this  legislation  is  to  get  cheaper  pow(>r 
to  the  people,  and  anything  that  makes  financing  expensive  will 
increase  tlie  cost  of  the  power.  I  may  say  between  KO  ana  00  per  ivnt 
of  the  cost  of  generating  water  power  is  made  up  of  fixed  charges. 
The  operating  exjH'nses  are,  therefore,  sulistantially  negligible.  Any- 
thing that  runs  the  cost  of  money  up  will  increase  the  cost  of  the 
power  to  the  people  and  the  people  will  have  to  pay  it,  so  I  think  that 
this  bill  should  l>e  verv  definite  in  its  terms  in  order  that  the  people 
who  enter  into  this  thing  will  know  exactly  \>hat  terms  they  are  go- 
mg  to  ^ct.  And  if  it  is  definite,  they  will  \>e  nble  to  get  the  money 
much  chcnper 

Senator  Siikmm;.  What  do  you  think  about  the  prohibition  of 
the  right  of  contract  to  deliver' to  any  one  customer  moi'e  than  r>0 
per  cent  of  the  total  output?  That  is  a  matter  thnt  hns  l)een  men> 
tioned. 
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ilr.  PowELSON.  Senator,  I  think  that  if  you  would  analyze  that 
:»'ovision  of  the  bill  and  measure  it  by  these  three  standards  I  have 
l..id  down  you  would  come  to  the  conclusion  that  it  would  tend  to 
.-fent  those  three  main  purposes  which  I  mention  as  being  essential. 
In  other  words,  it  woula  tend  to^retard  the  development  of  powers, 
r-ecause  there  are  many  powers  in  unaccessible  places  for  which  a 
z.:.rket  has  to  be  created  where  there  is  no  existing  market,  and  you 

•  n  not  build  a  water  power  twice  as  big  as  necessary  and  carry  all 
'  >  :r  fixed  charges  when  selling  only  SO  per  cent  of  its  output  unless 
i:  i-  ai  very  exceptional  water  power.  To  create  such  a  market  very 
*  w  prices  must  be  charged. 

I  think  that  provision  in  the  bill  should  be  changed. 

Senator  Sterling.  I  understand  Mr.  J^inchot  questions  the  ad- 
risability  of  that  provision. 

Mr.  I'owELsoN.  Yes:  I  understood  Mr.  Pinchot  as  stating  yester- 
Jiy  he  would  not  object  to  a  change  of  that  provision  eliminating 
t:ie  50  per  cent  clause. 

Senator  Shoot.  You  are  not  interested  in  any  way  as  to  whether 
L^ie  Federal  Government  has  the  right  to  tax  water  developed  in  a 
^tAte»  are  you! 

^Ir.  PowEUBON.  Yes;  I  am,  Senator.  I  believe  that  any  tax  that 
is  put  upon  this  water  is  bound  to  be  put  upon  the  consumer  even- 
t  .ally.  It  may  not  be  this  year  or  next  year,  but  it  will  be  in  a  very 
short  time. 

Senator  Smoot.  That  is  hardly  an  answer  to  my  question.  My 
'^estion  was,  Have  you  any  interest  in  the  question  as  to  whether 
t^e  Federal  Government  has  a  right  to  tax  power  developed  in  a 
^Ute  from  water  wholly  within  the  State  ?    Tnat  is  a  constitutional 
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Mr.  PowEi^soN.  Yes;  that  is  a  constitutional  question,  and  I  have 
tn  interest  to  be  informed  about  such  questions.  jBut  I  do  not  under- 
sund*  Senator,  in  what  other  respect  vou  think  I  might  be  interested. 

Soiator  Smoot.  I  was  going  to  asK  you  whether  you  had  formed 
m  opinion  on  that  question  or  not 

Mr.  PowKz^aoN.  No,  sir ;  I  have  not. 

Tlie  Chairman.  If  there  are  no  further  questions,  that  is  all. 

Mn  PowHJM)N.  I  thank  you  verr  much. 

•  The  following  papers  were  submitted  by  Mr.  Powelson  for  the 
-ord:) 

■/»  %*T  Kf     of    THE    WASTE  OF  OVB   NATURAL   RE80UBCES   DUE  TO  THE   NORDEyELOP- 
ST   '  I    Of  K   W^rtB  POWERS — A  PLEA   FOR  LEGISLATION  TO  PBOlfOTE  THE  PUBLIC 

.  *►    '»..fl    !»T    W.   V.   N.   Powfison   before  tho   Kational   Consonratlon   Congrest   at 

Wnvlunirton,  I».  ('.,  N(i\»'inbrr  20,  1013.  J 
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Pref«i«lont.  iJidfeH.  ami  pentlenien,  to  nssifit  the  friends  of  conservation  to 
■^-^t*  I  he  I'haraoter  and  to  nietsure  the  extent  of  the  waste  of  our  ninterlal 
-rne*  Involved  in  tlie  continuance  of  water-power  sites  In  an  undeveloped 
■  *#^  »m  the  principal  object  of  this  paper. 

i  &■▼»  cboseo  thiB  phase  of  the  problem  because  I  believe  the  time  has  come 
-T^   to  preserve  our  character  as  friends  of  conservation,  we  must  bring 
-*  the  x^rompt  development  of  those  water-power  sites  for  which  a  marlcet 
-  •  or  ran  now  be  created. 

sire^ofore,  because  of  our  lack  of  linowledge  of  the  subject  it  did  not  seem 
itfratesy  In  the  fight  for  control  of  the  water-power  sites  in  the  public 
mt  til  niove  quickly  toward  their  development.     We  needed  time  for  study, 

T'*ii:7— 15 18  .    >J 
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to  be  used  hereafter,  but  the  energy  of  wiiter  wbich  Is  allowed  tu  flow  hf 
unused  neither  increases  or  diminishes  the  future  supply,  but  it  is  irretrievably 
lost.  Our  supply  of  coal — the  principal  source  of  t»norgy — while  vast,  is  i»«a 
unlimited.  The  utilization  of  water  power  resuls  in  the  sjivint;  of  coal  f<>r 
future  use.  In  other  words,  the  real  waste  of  water  power  is  its  nonuse,  wlii.»» 
its  development  effects  a  conservation  not  only  of  water  iiower  but  of  our  fuel 
supply  as  well. 

"The  imi)ortance  of  effectually  utilizing  the  water  powers  of  the  country 
is  therefore  obvious.  The  iwwer  now  (February,  11)12)  required  to  oiK»rate 
the  industrial  enterprises  and  public  service  utilities  of  the  country  (exclud- 
ing steam  railroads  and  vessels)  can  be  safely  estimated  at  not  less  than 
30,000,0(X)  hor8ei)ower.  Approximately  0,000,0(X)  horsepower  Is  now  generated 
by  water,  the  rest  is  generated  from  fuel,  mainly  coal.  The  quantity  of  coal 
required  to  pro<luce  a  horsepower  hour  In  steam  varies  according  to  the  quality 
of  the  coal  and  the  size  and  etllclency  of  tlie  engines.  It  is  claimed  that  under 
the  most  favorable  condition  a  ()ound  of  coal  can  be  made  tb  produce  one 
horsepower  hour.  From  this  minimum  the  estimated  quantity  ranges  aa  high 
as  even  six  or  seven  pounds.  Assuming,  however,  that  on  the  average  a  horse- 
power hour  in  steam  can  be  produced  by  3  pounds  of  coal  (and  thia  quan- 
tity probably  understates  the  average  quantity  of  coal  required,  and  the  cor- 
responding saving  by  the  substitution  of  water  power)  the  power  now  produced 
by  water  saves  at  least  33,000,(X)0  tons  of  coal  per  year.  This  is  baaed  on  a 
12-hour  day. 

**  By  reason  of  distance  from  markets,  cost  of  development,  and  other  caus«-< 
It  will  doubtless  be  many  years  before  a  quantity  equal  to  even  the  *  minim n in 
potential*  water  power  of  the  country.  .32.083.000  horseiwwer,  can  be  Hdv;in. 
tageously  developed.  It  Is  certnln.  however,  that  under  favorable  condltlt»ns 
several  additional  mill  Ions  of  horse  r)ower  can  now  profitably  be  develoixnl 
from  water,  thus  effecting  a  still  further  conservation  of  our  fuel.  The  millions 
of  water  power  econonilcnlly  available,  but  undevelo|>ed.  represent  abs<}lut«« 
waste. 

"  In  brief,  the  real  conservation  of  woter  iwwer  Is  its  use.  Ro  much  of  this 
natural  resource,  therefore,  as  can  advantageously  be  used  should  have  prompt 
and  complete  development;  but  In  doing  this  certain  Imiiortant  economic  fon^n 
are  called  into  actitm,  and  the  effect  of  these  forces  tipon  the  public  welfare 
must  be  fully  recognized  and  the  public  interests  safeguarded.** 

With  these  sentiments  so  admirably  expressed  by  Mr.  Smith,  I  am  conftdenc 
all  who  have  Investigated  the  subject  are  In  accord. 

This  extract  from  Mr.  Smltirs  report  Indicates  tliat  for  each  bori«eiH>wt>r 
economically  available  for  develi>pment  there  is  now  being  sul>stltuted  ami 
bumiHl  5i  tons  of  coal  }>er  year.  This  Is  t>aKCHl  on  a  12- hour  day.  This  repre- 
sents, as  he  says,  **  absolute  waste.**  At  $2  |ier  ton  this  Is  equivalent  to  m 
waste  nt  the  rnte  of  $11  \)er  year  for  each  undeveloiHHl  b<)rse|M)wer  now  eiMi- 
nonilcally  available  for  development. 

Mr.  Smith  states  that  there  are  several  million  of  horsepower  undeveloiied 
that  can  now  tie  profitably  develofied.  Assuming  that  by  aeveral  millions  he  hail 
In  mind,  say.  ft.O(¥).(K)0  horsejMnver.  then  the  nondevelopment  of  this  power 
reitresents  an  absolute  wjiste  to-day  at  the  rate  of  27,«i00.00O  tons  of  coal  iwr 
annum. 

In  the  wonls  of  Mr.  Smith.  *'  tljcs4»  niiUIiiiifl  of  w.iter  pt^wer  ooonoralcnlly 
a vn liable,  but  undeveloiMMl,  represent  absolute  waste.**  If  the  entire  S2.(MlO.Oiio 
minimum  potential  horsf»|K>wer  as  estimated  by  Mr.  Smith  were  develoiied.  tbo 
total  saving  of  i^M\\  would  t»e  about  17ri.oi>o,(Mj6  tons  jier  annum.  It  may  be  of 
lnter<*st  to  know  that  our  prosent  consumption  (»f  coal  for  all  pur|)om»s  Is  about 
noO.OOO.OOO  tons  per  annum,  of  which  alxuit  00  per  cent  Is  ft>r  Industrial  pur- 
poses. 

I>oes  not  the  |M)Ssiblllty  here  r>resented  of  Increasing  the  saving  frc»ni  27..'i0«».<vs> 
tons  |M*r  annum  to  ns  neiir  17r>.<NXK0<N)  tons  as  practicable  present  a  field  for 
fruitful  endeavor  on  the  pnrt  of  the  <«overnnient?  iHies  not  the  (HtsslbiUty  of 
So  tremendous  a  saving  of  our  natural  resources  suggest  that  the  attitude  of 
the  cio\ernnicnt  should  l>e  at  lenst  symiuithetlc  and  not  represshe?  I><»es  It 
not  ev«Mi  su»rk'<'st  that  the  publlr  we) fan*  niny  «oon  reipilre  the  prlnclpb*  of  a 
iM>!inty  lo  enntuniurc  the  dexelopimMit  of  Its  |H»wers?  The^e  will  be  found  fruitful 
autij<s*ts  for  refltvtion. 

UtMiiniInu  nnw  lo  tin*  <»«*rhn  t«d  iiri-.-nt  w.st«*  i»f  'JT-.^t^NMUHI  Ions  i.f  i»oal  |H»r 
aritnnn.  a*<  bii'^cd  «»ti  .Mr.  .Sniith*^  ibilii.  \^bnt  di»«»«  this  atinnal  wa'^tc  nniouut  lo 
In  \:ilii«*V    '1  bo  aM»r:i;!f»  piiit*  of  «*oal  is  prob.tltly  In  excoss  of  $2  a  ton,  S4)  that 
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m  nieustire  of  the  in*eseut  value  of  this  waste  would  probably  exceed  $55,000,000 
j«er  nnntiui.  lh»wever.  there  is  some  question  as  to  whether  we  should  treat 
f!ii3  1!7.5<«MW>  tons  of  coal  iier  anuuui  from  the  iioint  of  view  of  its  presoit 
\.iUie  or  from  the  iK)int  of  view  of  its  value  at  the  time  when  the  reserve,  of 
«rtiirh  tills  27,5<iO.OOO  tons  would  form  a  part,  would  be  required  for  use.  It 
w<»uid  seem  reasonable  that  the  smallest  value  that  could  possibly  be  put  upon 
it  wi>ukl  be  Us  present  value:  and,  therefore,  it  would  appear  that  we,  as  a 
b..tioQ,  are  losing  at  least  $55,000,000  per  annum  as  the  result*  of  the  non- 
d«*«eJopment  of  5.<l00,000  water  horsepower  economically  available  at  the  present 
iln*e,  or  at  the  rate  of  $11  i)er  horsepower  per  year.  However,  as  conserva- 
ti«>utsts,  1  think  we  are  bound  to  give  some  consideration  to  the  value  of  the 
o>nl  iu  the  ground  at  the  future  time  when  this  reser^'e  will  be  needed.  At 
th«t  time  it  will  be  so  much  a  question  of  dollars  and  cents  as  it  will  be  a 
qiH>^ion  of  keeping  the  human  race  warm.  for.  presumably,  long  before  that 
nxiie  the  coal  resources  will  have  been  husbanded  and  held  almost  exclusively 
fur  this  purix>se.  Coal  possesses  a  tremendous  value  for  heating  which  water 
l«»wers  do  not,  and  there  is  a  very  important  question  of  economics  involved 
wtiich  I  shall  not  treat  further  here  than  to  mention  that  whenever  coal  is  used 
to  do  work  that  water  iiower,  can  do  we  are  employing  an  agent  of  a  very 
high  order  to  do  the  work  of  an  inferior  agent.  The  question  of  the  full  and 
rme  Tulue  to  be  placed  upon  coal  which  we  could  save  by  the  development  of 
water  powers  is  too  intricate  for  treatment  here. 

As  against  those  tremendous  losses  to  the  nation,  due  solely  to  delay,  what 
brnte  we  gained  by  the  delay?  What  did  we  hope  to  gain  by  delay?  I  can  not 
better  state  what  we  hoped  to  gain  than  by  adopting  the  words  of  Mr.  Herbert 
Knox  Smith  from  the  report  referred  to,  as  follows : 

**  If  the  public  permits  private  parties  to  develop  and  operate  its  water  powers, 
ft  can  charge  rental  for  that  right  which  will  go  into  the  Public  Treasury.  It 
U  only  through  some  such  reservation  and  through  the  operation  of  the  one 
agency  that  represents  the  public,  namely,  the  Government  whether  State  or 
Federal,  that  the  advantages  inherent  in  water  powers  can  be  reserved  and 
distributed  to  the  community  as  a  whole.  This  consideration  must  therefore 
primarily  dominate  the  water-power  policy." 

This  is  what  we  Konght  to  gain.    Now,  what  have  we  actually  gained  by  the 

.JmUx  ? 

We  have  claused  to  he  universally  accepted  the  principle  of  lin  elficient  gov- 
rmnieatal  control,  and  we  have  preserved  to  the  Federal  Government  the 
S«»tential  op|M)rtunity  to  collect  a  rental  for  the  use  of  its  water-ix>wer  sites. 

I  nse  the  word  "  jioteiitlal "  because  if  the  rental  fixed  is  more  than  the  trafllc 
«il]  bear  at  a  ]iarticular  site  the  development  will  not  be  made,  and  no  rental 
will  be  collected  from  ft. 

Tbe  Diofitt  Important  and  the  imiH>rtant  thing  we  have  gained  is  universal 
i>!r'o^Dltl<iu  of  the  prhiclple  of  an  etticlent  governmental  control. 

It  is  probably  not  of  vital  consequence  to  the  public  welfare  whether  this 
••••ritrol  be  exen*lscHl  by  representatives  of  the  Federal  or  the  State  Government. 
Th#>  important  thing  is  that  the  control  should  be  efficient  and  fair  and  iu 
L.iniM>ny  with  the  public  welfare. 

of  far  less  consequence,  to  my  mind,  is  the  preservation  to  the  Federal  Gov- 

ma»**m  of  the  *•  |x>tentlal '*  opiwrtunlty  to  collect  a  rental  fnmi  a  site  for  the 

(•-iieftf  nf  the  Public  TreMsur>',  because  I  doubt  the  expediency  of  an  attempt  in 

'bi«  form  to  distribute  to  the  people  their  fair  share  of  the  values  flowing  from 

ih^  development  of  their  sites. 

Water  power,  like  city  real  estate,  exhibits  enormous  differences  in  earning 
'a(«city.  Many  water  i)ower8  have  little  or  no  commercial  earning  capacity 
iQ  competition  with  coal.  It  would  require  in  many  cases  a  bounty  to  bring 
•.boQt  their  development.  If  we  charge  a  rental  on  all  water-power  sites  at  a 
oniform  rate  per  horsepower  of  available  capacity  only. those  sites  will  be  de- 
t^:<t«d  that  can  stand  the  rental.  Other  sites  that  might  have  been  developed 
r:3df-r  a  smaller  rental  or  under  no  rental  at  all  will  lie  idle  and  valuable  sup- 
!•:*>«  of  coal  will  be  consumed  to  do  their  work.  Is  It  not  true  that  what  we 
Slight  collect  for  the  people  as  a  rental  from  a  dozen  develoi)ed  water  iwwers 
•  lid  easily  be  lost  to  the  Nation  from  the  waste  involved  in  a  single  unde- 
*»-.o|>ed  i>ower  whose  development  was  prevented  by  the  rental  policy? 

We  bare  seen  that  at  $2  per  ton  for  coal  the  waste,  according  to  the  data  of 
Mr  Hertiert  Knox  Smith,  is  $11  per  horsepower  year  for  each  several  million 
L  .rw*y»jwer  that  are  now  comnierclally  jiva liable  f(»r  development,  a  total  annual 
i  •««  nf  around  $S>5.0nO,(iOO. 
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How  Clin  the  Nation  recoup  such  a  loss  by  collecting  *'  for  the  comniuaitj 
a  whole"  a  rental  from  the  sites,  and  if  it  could,  how  great  fier  horsepower 
year  would  the  rental  have  to  be  to  t'ecutip  so  great  ii  loss;  and  would  this 
rental  be  within  what  the  traffic  would  bear? 

Fundamentally  the  question  of  a  rental  collected  for  the  benefit  of  the  Public 
Treasury  is  not  a  question  of  conservation  at  all.  It  is  a  social  question  con- 
templating an  equitable  division  of  potential  profits,  essentially  the  same  as 
other  social  questions  that  hnve  been  correctly  solved  by  governmental  super- 
vision and  control  of  the  service  contracts  and  profits  of  public*service  corpora- 
tions.  No  new  form  of  wealth  is  created  by  the  imposition  and  collection  of 
such  a  rentaTor  tax.  and  therefore  ench  year  we  permit  coal  to  be  used,  to  do 
work  that  can  as  economically  be  i)erfonned  by  water  i)ower  wo,  as  a  nation, 
are  being  impoverished  by  the  value  of  the  coal  so  used,  now  estimated  at 
a bout^  $55,000,000  per  annum. 

The  Nation  can  not  as  a  whole  be  injured  without  its  effect  being  felt  by 
every  cinss  of  which  It  Is  compose<1,  so  that  even  if  we  were  to  view  this  ques- 
tion, not  from  the  brotid  stfind|K>int  of  the  Nation  Itself,  but  from  the  narrower 
viewpoint  of  that  class  which  is  most  numerous  in  the  Nation,  the  convict l«tn 
must  still  be  forced  upon  us  that  if  the  Nation  itself  continues  to  be  Impover- 
Ished,  the  aggregate  Injury  to  this  class  may  thereby  be  caused  to  exceed  any 
possible  advantages  to  It  from  the  '*  iwtential  '*  omiortunlty  of  the  Federal 
Government  to  collect  for  the  "community  as  a  whole'*  a  rental  on  water- 
power  sites. 

If  the  purpose  of  the  rental  is  to  secure  to  the  i^eople  as  a  whole  all  the  pn>llt 
from  the  development  after  cnpltal  has  had  Its  fair  return,  the  rental  policy. 
In  my  Judgment,  will  not  ac<*on)pIiHh  this  pur|>oKe  if  It  is  fixed  uniformly  at  90 
much  per  horsepower  of  available  caiiacity  at  the  site,  as  has  been  snggest^l. 

While  T  am  In  entire  sympathy  with  the  pun)o<>^  of  the  rental  charge.  I  muni 
confess  that,  in  my  opinion,  unless  It  be  bused  in  each  particular  case  either  on 
actual  profits  earmvl  or  on  nn  agreed  estimate  of  prospective  profits  prepared 
in  ench  |>artl<Milar  (*ase  as  the  result  of  a  most  skillful  and  exhaustive  Investi- 
gation, the  rental  (Nillcy  if  appliefl  generally  may  do  much  more  barm  to  the 
public  welfare  than  good.  Rut  In  suggesting  that  the  rental  policy  may  be 
Impracticable  I  am  not  suggesting  nny  abandonment  of  the  pur|M>seM  for  which 
that  ixillcy  was  suggested.  Kxcessive  profits.  If  earned,  must  be  returned  to 
the  i>eople,  but  K  api>ears  to  nie  fundamental  that  an  excessive  prgfit  must  have 
been  actually  earnetl  l)eff>re  s  dlvinion  Is  due.  and  the  extent  of  the  division 
must  l>e  contHkllcMl  by  the  amount  of  the  profit. 

A  remedy  that  will  prevent  excessive  profits  without  retanling  development 
must,  it  seems  to  me.  be  Imseil  either  on  a  policy  of  price  regulation  by  the 
(Jovernnient.  or  <»f  profit  sharing  with,  the  (t<»venunent.  If  there  can  be  tio 
regulation  of  price  below  the  competitive  prire  of  <Hml  productnl  |K>wer  without 
unfair  diwriminntion  ugnlnst  iUot***  iM)nHiini«>rM  of  |N)wer  ivhn  nre  not  fortunate 
enough  t<»  he  consumers  of  water  |M>wer,  then  ex^vsnlve  prntlts  sh(»uld  probably 
be  distrlbuteil  to  the  iteople  through  a  shjirlng  of  profit  with  the  (foveniment. 

Hut  wtiJit  Is  the  uieaHure  »f  thin  shiire  of  tho  |)ront  which  It  has  he(*n  sfMurht 
to  MM'ure  to  the  |NN»ple  iis  a  rental  K>HtiMn?  IIow  lunoh  hiis  It  been  suggeHt«Nl 
should  Im>  f*oli(H*tfHl  nnnnnUy  for  the  tNM>|ili>  fnun  the  «%.tK¥M^Mi  eiHUioniictilly 
avnllable  liorH€»|M»^vrr  now  K<>lng  to  w.i>«t«»'.'  IIow  d<H»s  the  |MitfMi(ial  value  of  It 
as  a  gain  roinptire  with  the  :irtual  Iokh  Im  the  Nut  ion  fur  the  thnn*  yiNirs  that  It 
has  b<*en  gnliiK  on  and  Is  ntill  going  on  b«M>niiHe  of  «>nforrc<l  non<le\elntiment? 

I  may  Ih>  p!inlnn4*<l  If  I  take  thi^*  op|Mirtnntty  to  say  parenthi'tloally  that   In 
suggesting  that  wf*  now  roiupare  onr  n<'tnai  Iovw,>h  throiiuh  delay  with  the  **\- 
|>e4*te<l  hoiietltH  to  flow  fioiii  w'\m*  IcL'iMlntlon.  1  do  tiot  mean  to  luip^v  any  crltl 
dsni  of  tho  |Nilicy  of  nondi'velnpment   (tending  Invest itratlons  of  the  ipiestlons 
Involved. 

It  is  often  wild  that  a  iH»rH«»!rH  hhhUltrht  l«  lielti»r  than  his  fon^^lifht.  and  If 
the  o|)|K>rtunlty  to  do  a  eonipIicntiMl  thin);  n\i>r  a^'aln  «<honld  la*  pr^^MMitinl  thdv 
are  a  few  of  ns  who  would  nut  do  soiim*  thlnj:**  difTorently.  A  thine  is  always 
wimOy  done  re;:ardl<*hs  of  «*oi)*«i><|n«*ti(*t*M  If  In  thi*  ll^ht  of  tin*  knowlinl^e  nvnil 
able  at  the  time  it  was  the  locictil  thing  to  do,  and  1  tliink  to  halt  until  we  conld 
get  on*'  lM>a rings  was  the  IokIhiI  thing  to  do. 

I  admire  the  «'onniire  of  the  u»on  who  haxo  pr»'vent<il  the  diMolopuient  of  our 
water  power  Mittm:  iheir  )>atriotl||iii:  thoir  hlirh  iMirpom*.  I  tun  not  one  of  thos(» 
who  would  Impugn  the  niotUes  of  thf'Hi>  nii*n  if  tlifv  Hhoiild  now  litsjst  that  these 
sites  be  contaiuiHl  n  while  lonper  In  their  natnnd  condition,  f  would  und«*r 
stand  that  they  belleve<l  this  jK»llcy  net^esMnry  to  the  pnhlh*  welfare,  hut  I  would 
question  their  Judgment 
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I  <1o  not  remember  having  heard  It  suggested  In  any  qimrter  that  the  proposed 
nKitaJ  BhoDid  exceed  around  $1  per  year  i)er  horsepower  of  a  site  capacity,  and 
ihe  fear  has  been  expressed  in  some  quarters  that  a  charge  exceeding  50  cents 
F*r  horsepower  might  retard,  if  not  prevent,  the  development  of  many  other- 
wise economicnlly  availHl)le  powers. 

It  may  not  be  out  of  place  to  sny  here  while  considering  the  amount  of  the 
t^ital,  that  water  iwwers  may  be  divided  into  three  general  classes.  First, 
tb«»se  caimble  of  producing  power  considerably  cheaper  than  by  coal.  The 
:  umber  «f  lowers  in  this  class  Is  not  very  great.  In  the  second  class  the  sav- 
'ug  over  Cfml  is  small,  and  the  margin  of  saving  may  be  so  small  that  mistakes 
"I  tbe  estimate  of  cost  or  unusually  adveise  conditions  during  construction 
L  !2-ht  easily  make  tlie  difference  between  a  success  and  a  failure  of  the  enter- 
:.Tij*e.  In  this  class  there  are  a  very  large  number  of  powers.  But  the  largest 
*  a}«  of  all  consists  of  those  powers  that  are  not  now  economically  available 
.  «  comitetitors  of  coal. 

AaKunitng  that  the  traflSe  would  bear  an  annual  rental  of  $1  per  horse- 
;-«wer  of  site  capacity  for  tlie  several  million  horsepower  now,  in  the  Judgment 
of  Mr.  Herbert  Knox  Smith,  economically  available,  then  the  largest  sum  which 
r  h:ia  been  suggested  we  gather  into  the  Public  Treasury  from  every  undeveloped 
tt  ler  power  in  the  country  now  economically  available  is  but  $5,000,000  per 
-'•iniiiu.  if  by  several  million  horsepower  Mr.  Smith  nie:ins  6.000,000  horsepower. 
Ijt-t  aa  assume  for  the  purposes  of  discussion  that  the  imposition  of  this  rental 
«»r  tmx  d<»es  create  new  wealth  for  the  Nation  to  the  extent  collected.  How 
•lues  this  potential  gain  compensate  for  our  losses,  actual  in  the  past  and 
{TeKent  pro8i»ective  in  the  future? 

Hie  looses  which  we  are  now  suffering  through  waste  of  our  natural  resources 
<>«xt mated  at  $56,000,000  per  annum  of  $11  per  horsepower  X)er  annum  is  the 
efinivalent  at  5  fier  cent  of  an  annual  sum  In  perpetuity  equal  to  55  cents  per 
ttfir^efiower  iier  annum  on  the  whole  5,000,000  of  economically  available  horse- 
power. 

A  delay  of  two  years,  therefore,  represents  a  loss  equivalent  to  an  annual 
^nm  In  perpetuity  of  more  than  $t  per  horsepower  on  the  whole  5.000.000  horse- 
rower.  A  delay  of  three  years,  which  I  think  it  may  be  conceded  we  have  ex- 
;4»rf«ticed.  has  probably  cost  us  the  equivalent  of  a  sum  in  i)erpetuity  at  the 
r»te  of  fl.50  per  year  per  horsepower  on  the  whole  5,000.000  undeveloped 
.v-raepower. 

A  anperflclal  view  of  the  question  might  suggest  that  the  country  could  recoup 
tlM*^e  past  losses  by  charging  a  rental  of  $1.50  per  horsepower  per  year  and 
Tuke  a  profit  by  charging  a  higher  rental,  but  no  country  can  enrich  itself  or 
rt^roap  past  lossef  by  a  tax,  because  a  tax  merely  changes  the  ownership  of 

•  (Mirt  of  the  wealth  of  the  Nation.    We  can  never  recoup  for  the  Nation  the 
irv^em  that  have  already  tieen  incurred,  and  it  is  our  imperative  duty  to  bend  all 

*»»ir  efforts  to  stop  further  waste. 

I  think  it  should  be  conceded  that  there  will  be  considerable  competition 
^-tween  different  groups  skilled  in  water-power  development  in  this  country  and 
jNrii.»d  if  the  opportunity  were  offered  to  development  those  sites  now  controlled 
r.T  fh»»  Federal  Government  and  that  are  economically  available,  and  there- 
f.  re  if  seems  to  uje  the  part  of  wisdom  for  those  having  the  public  welfare 
.T  bfart  to  ascertain  at  the  eairliest  practicable  moment  the  terms,  the  best 

.».-r  which  resinaisible  capital  will  come  forward  in  competition  to  develop 
• -.r  r«>wers  and  unless  the  acceptance  of  these  terms  will  be  more  harmful  to 
'.' .  IinMJr  welfare  than  the  continuance  of  our  water  powers  in  nn  undeveloi>ed 
•».  t*-.  thej^e  terms  shoMld  be  accepted  and  all  imrties  should  join  in  securing 
•:••  ll^^lation  necessary  to  bring  about  the  developments  forthwith. 

^»  far  as  I  know.  Investors  are  not  dissatisfied  with  the  attitude  toward 
.••  fil  >'H  t'.yr  as  it  jiertains  to  the  rate  of  return. 

•Ib»*  oanmunlty  would  thus  be  without  nde«iuate  service  and  would  l>e  pay- 
7.r  r*fr  such  service  as  was  rendertMl  all  the  traffic  would  boar,  with  the  further 
.:  l».1vantace  of  not  being  able  to  get  nny  more  service  even  at  such  a  price. 

K'  what  stnge  In  the  tenure  period  this  condition  would  occur  would  depend 
•'*»»!  h'»w  cheaply  the  water  power  could  produce  electricity.     If  the  cost  was 

•  •'Htfantialiy  equal  to  that  by  coal,  this  condition  would  be  reached  ejirly  In 
!••  tenure^  period.     If  the  cost  was  lower,  this  condition  would  be  reached  later. 

Trt  mate  clear  why  after  the  water  power  Is  put  in  oi)eration  theie  is  need 
ftr  such  a  constant  supply  of  new  capital,  I  may  say  that  It  Is  st»ldoni  that  the 
L-tiaJ   expenditure  at  a  water-power  site  fully  develops  it.    The  initial  ex- 
Is  kept  aa  small  as  possible  consistent  with  the  existing  market 
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As  new  business  is  secureU,  funiior  i>:vi>LMialHiivt«  arc  Ur-iH*^*«iiry  IhuIi  nt   ibo 
hydroelectric  plant  and  in  udded  trunsniii^iou  facilities. 

It  is  proper  to  include  the  cost  of  the  transmission  facilities  in  tbe  nujiMint 
to  be  amortize<l,  because  this  is  merely  the  bo<ly.  in  wbicb  tbe  wiiter  jsiwi^r 
is  the  heart.     If  deprived  of  the  heart's  action  the  body  dies. 

To  properly  perform  its  function  to  the  public,  a  public-service  ot>r|H»rut;on 
should  be  able — indeed,  it  should  be  required — to  serve  within  Us  sphere  every 
legitimate  need  of  the  public.  If  the  public  welfare  requires  that  the  cor|t«>rit- 
tion  should  enter  into  long-time  or  even  i)eriM*tuul  contrac^ts  with  its  consuuierA. 
It  should  be  under  no  legal  disability  to  do  so. 

One  case  will  illustrate  the  point 

Many  of  the  western  power  sites  when  developed  will  «iupply  large  quant Kietf 
of  power  for  irrigation  to  be  used  in  pumping  water  on  lands  that  ran  not  t>** 
profitably  irrigated  by  coal  power. 

It  Is  the  exiierlence  that  irrigation  projet^ts  cmu  nut  be  lbi{ii><*<*d  unless  th«* 
water  right  is  i>erj)etual  and  runs  with  the  laud. 

If  this  be  true,  then  such  irrigation  projects  as  I  have  desoribtMl  mu  not  be 
financed  without  a  i)en>etuul  contract  for  |>ower.    Obviously  a  public-service  ct>r 
poratiou  may  not  make  a  contract  for  service  be^'ond  the  limit  of  Its  tenure 
unless  the  State  is  obligated  at  such  date  to  take  over  and  assume  the  contract. 

More  could  be  said  on  this  general  subject  of  credits,  prices,  and  ser\l<*e.  but  I 
think  I  have  siM  sufilciont  to  show  the  baneful  Infiuence  upon  the  UM(>fulneHs  to 
the  public  of  a  public-service  corpora ticm  o|H>rating  ji  water  |»ower  under  n  lim- 
ited tenure. 

However  exinnllent  it  may  U»  c(aishlere<l  to  apply  ilie  principle  of  llmtt«H) 
tenuic  iu  ;.  water  power  built  to  mM've  a  private  use.  I  think  we  should.  In  vi(*w 
of  tlie  arguments  just  statini.  gravely  (H)nsider  whether  In  the  (*nse  of  a  publlo- 
service  cor|N>ratIon  acting  as  the  agent  of  the  State  the  pro]ios4Hl  requirement 
of  ii  limited  tenure  should  not  be  abandoned. 

I  have  tried  to  present  the  matters  herein  dlwnissed  In  a  fair  and  inipnrtlal 
light,  and  I  should  be  glad  to  think  Uiat  I  had  In  3'our  opinion  sui*t*eedecl. 

Facing,  as  we  all  are.  such  a  tremendous  waste  In  t>ur  natural  n*sininH*H  fr«Hn 
further  delay  In  developing  our  water  tM)wer8,  I  appeal  to  all  iMitrlotlc  men 
and  women,  without  previous  convictions  on  this  subject,  to  again  examine 
the  grounds  for  your  convictions,  and  to  make  yotir  conscience  tbe  Judgt*  of 
bow  far  you  should  yield  In  an  effort  to  reach  an  agreement  tliat  will  put  a 
■top  to  this  waste  by  a  siieedy  development  of  the  iiowers. 

I  have  not  beard  it  stated  anywhere  tliat  anyone  Is  opintsed  to  Invetaoni 
receiving  a  fair,  even  a  liberal  return  on  their  mom»y  devoted  to  wa(er-|Niwer 
development.  The  headers  of  the  conservation  movement  have  always  nH*«»g- 
Diced  that  capital  Is  entitUHl  to  a  fair,  and  indeed  a  liberal,  return,  and  I  cam 
not  state  their  iMisltlon  more  concisely  tlian  to  quote  frt^m  tlie  testimony  of 
Mr.  Gifford  Plnchot  before  the  National  Waterways  (Vmmlssioii  in  llill,  as 
follows : 

'*I  should  like  to  be  understiKMl  as  asserting  with  a  good  deal  of  Ugor  timi 
I  believe  investors  who  go  Into  water-|M)wer  de>eh»pment  should  be  given  a 
much  more  generous  rt*turn  on  their  Unestment  tlian  men  who  go  Into  a  leim 
haxardous  business,  for  the  riskM  of  a  business  of  that  kind  are  certainly  very 
large.    The  public  needs  the  development  of  water  isiwers. 

**  I  can  say.  for  instance,  that  It  Is  wholly  Impossible  to  e\|M«i*t  general  water- 
power  dexelopmeiit  under  prt>s«*iit  rMiulltions  on  a  0  {ler  cent  baiiil'«.  The  rKks 
are  tm>  large.  Ten  or  fifteen  {kt  omii  would  Im*  more  like  what  is  required  !•» 
Induce  capital  to  go  into  the  field.** 

So  far  as  I  am  In  touch  with  the  r\n^n  of  lti\estors  who  ean  be  liidu<*4Hl  to 
undertake  the  development  of  w.iter  powers.  I  believe  I  am  Justified  In  saying 
that  while  there  are  In  other  quarters  diHMdnl  differenivs  of  opinion  as  to 
whether  the  govern  mental  eontrol  should  be  Ftnleral  or  State,  the  w»ter-|M»wer 
Investor  a^  a  rule  does  not  en  re  whith  It  Is  |iro\ld4Hl  It  Is  not  lM>th  at  tbe  s^iute 
time,     lie  Insists  that  he  S4»r\e  but  one  master. 

It  is  feannl  that  if  the  iMtntrol  Im  dual  a  eoiifilet  might  arlne  InMWihmi  the  St.ite 
and  K«Mleral  authorities  whieh  would  rentilt  In  Inpiry  to  tlie  ln\e«<ior.  There  N 
a  fe<»l'nK.  however,  that  |ii»<';iu»m»  tlie  Si  ale  lias  hi'illeuiiMe  rlk'ht  to  regulate  pub- 
lic-utility iNiriHiratltins  4lt»liig  business  within  ItH  bounds rl<*s.  tlie  Finleral  Ci<iv- 
emnienl  should  relinquish  to  the  State  Its  right  to  ex(»nMse  a  (*fintri»l.  provided 
that  the  developing  agent  taki*s  the  form  of  a  duly  IneoriNtrattNl  piiblleserxlee 
corporation,  subJ<*ot  to  snd  r(H*ogiilziiig  the  StateV  right  to  miihtxIm*  and  control 
Us  acts.     SInti*  Its  n*\enue  wonltl  be  ilerlxeil  .ilnumi  wlmllv  friMii  the  sale  of  It^ 
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:..urr  for  publk-  us!<es.  It  would  not  be  a  dltflcnlt  matter  to  determine  what  its 
,.  uui\  urotiis  are,  and  the  State,  through  its  power  to  regulate,  would  always 
t^-  iQ  a  (Misition  to  place  a  reasomible  limit  upon  those  profits  by  reduction  of 
i  r-'vs.  by  taxation,  or  by  both. 

It  is  for  a  public  use  of  this  Icind  of  water  powers  that  there  is  now  ao 
rrvs^ng  a  need  for  legislation. 

It  may  not  be  out  of  place  here  to  call  attention  to  what  seems  to  be  a 
^IIHla mental  difference  in  the  case  where  a  power  site  Is  to  be  developed  fofc 
firirate  use.  When  developed  for  such  a  use,  the  profits  would  not  be  derived 
from  the  sale  of  iwwer.  but  from  the  sale  of  commodities  manufactured  b> 
r!ie  use  of  that  power,  and  it  would  be  much  more  difficult  in  this  case  to  put 
into  practice  an  effective  plan  of  control  which  would  give  to  the  people  what 
ojitrht  be  considered  their  fair  share  of  the  values  created  by  the  development 

The  trentment  of  this  private  use  of  water  powers  may  require  for  its  cop- 
mrc  solution  more  time  for  further  reflection  and  study,  and  if  this  be  true^ 
it  would  seem  the  part  of  wisdom  not  to  delay  action  pending  the  necessary 
«iiAcassion,  bat  to  proceed  at  once  to  bring  about  legislation  that  will  enable 
public  service  corporations  to  raise  the  money  necessary  to  make  water-power 
developments  for  public  use,  leaving  until  a  future  time  the  settlement  of  thd 
mure  difficult  question  of  the  private  use  of  water  powers. 

While  there  does  not  seem  to  be,  other  than  the  desire  to  eliminate  a  dual 
*^»ntroU  any  marked  preference  on  the  part  of  the  water-power  Investors  for 
Kedeml  or  State  control  there  does  seem  to  exist  a  very  marked  preference  for 
a  Federal  control  on  the  part  of  those  Who  have  been  heretofore  most  active  in 
the  conservation  movement. 

A»  I  QiKlerstand  the  matter,  their  i)reference  for  Federal  control  springs  from 
A  divtmst  of  the  State's  machinery  for  control.  They  understand  the  advantage 
tn  any  community  accruing  from  the  expenditure  in  it  of  very  large  sums  of 
iDttaej  on  construction  work,  with  the  prospect  of  added  population  and  raaploy- 
ment  after  the  power  development  has  been  made.  They  fear  that  if  two  States 
containing  water-power  sites  become  active  competitors  for  the  exi)endlture  of 
money  in  hydroelectric  develoiiment  capital  might  obtain  concessions  which 
woald  limit  the  opix)rt unities  of  the  people  to  participate  to  the  extent  they 
oQcht  In  the  values  created  by  the  development.  In  other  words,  if  I  correctly 
iin«!erstand  their  position,  they  regard  the  people  of  the  general  Section  in 
vhich  the  development  Is  to  be  made  as  incapacitated  through  self-interest  to 

•  «»k  after  the  welfare  of  those  to  come  after,  and  they  desire  that  the  Federal 
Got«>mment  shall  exercise  a  guardianship  over  the  future  of  the  State,  because 
they  believe  the  Federal  Government  to  be  free  from  the  evil  influences  of  self- 
ii.tHrcet. 

A  fflroiig  preference  in  favor  of  control  by  the  State  is  held  by  those  who 
AP^  dtlsens  of  the  State  and  who  believe  that  in  the  long  run  control  by  the 
Srrtte  will  be  more  truly  responsive  to  the  legitimate  needs  of  both  the  people 
.ud  the  power  <*ompan!es.  They  point  out  that  the  uses  to  which  these  water 
rowers  will  be  put  In  the  different  parts  of  the  country  and  the  conditions 
^••irri'kiinding  these  uses  will  be  so  different  that  it  Is  doubtful  whether  a  con- 
rrriMing  body  at  long  distance  from  the  place  of  use  can  be  made  to  umlerstand 
*'»il  profierly  Administer  to  the  needs  of  the  particular  locality. 

The  question  of  a  limited  tenure,  however,  seems  to  be  the  real  sticking 
'-  Mt.  Because  I  l>elleve  there  is  much  merit  In  the  arguments  of  those  who 
.•*Brnj  that  It  Is  against  the  true  Interest  of  the  public  to  limit  the  tenure  of 
-*-«Hi  amjnted  to  public  service  corporations,  except  for  breach  of  contract,  I 
wi.\  summarize  as  bc^st  I  can  their  position. 

A  pfibllc  service  corporation  created  by  the  State  and  engaged  In  a  work  of 
^^•rt^wIl  Improvement  Is  quasi  public  in  character  and  Is  entitle*!  In  many 
^♦'»»«  to  exercise  the  State's  sovereign  r>ower  of  eminent  domain.  The  gen- 
•r..ti<rti  ami  distribution  of  electricity  to  municipalities  and  the  public  cen- 
*Ti!ly  l«  n  public  use.  and  an  association  organize<i  as  a  public  service  corpora- 
^  Ti  entriged   In  generating  electricity  by  water  power   and  offering  it   for 

•  •»  to  the  public  is  In  effect  nn  agent  of  the  State  supplying  a  public  use  and 
:  *  «Tirh  l*  subject  to  the  State's  supervision  and  control. 

^'^»#<  States  have  by  legislation  provided  the  machinery  to  give  effect  to  this 
rrht  to  sapervlse  and  control,  and  It  should  be  conceded  that  those  States  that 
li'e  oof  yet  done  so  will  not  neglect  much  longer  to  give  effect  to  those  rights. 

TT*e  Stnt**'*  sovereign  power  to  supervise  and  control  n  public-service  corpora- 
t    n  e^tpn<ls  not  only  to  the  power  to  regulate  and  fix  prices,  but  It  extend*?  to 
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the  character  of  the  service  and  to  every  act  which  dlrecUy  or  Indirectly  Influ- 
ences  the  public  welfare. 

The  buBiness  served  by  a  public-service  corporation  supplying  electricity  never 
ends  its  growth.  It  is,  so  far  as  experience  teaches,  continually  inrowing  and 
expanding. 

In  prosperous  communities  the  annual  requirements  of  such  companies  for 
new  capital  for  Improvements  and  extensions  often  largely  exceeds  the  anniiiil 
net  eamlngfi,  and  at  tiroes  exceeds  the  annual  gross  earnings,  so  that  the  nhilify 
of  the  company  to  give  adequate  service  is  dependent  upon  Its  ability  to  con- 
tinually borrow  money  for  its  extensions.  If  for  any  reason  the  credit  of  a 
company  is  impaired,  its  ability  to  make  extensions  Is  impaired,  and  to  that 
extent  Its  ability  to  adequately  serve  the  public  is  impaired. 

A  public  service  corporation  operating  a  water  |K>wor  under  n  limited  tenure 
would  not  be  able  to  borrow  money  for  extensions  or  Improvements  which  it 
Could  not  demonstrate  would  be  returned,  principal  iind  lutorest.  out  of  e^irn- 
Ings  prior  to  the  limit  of  its  tenure. 

l)uring  ench  succeeding  year  of  operation  the  sinking  fund  i>ercentage  on 
moneys  expended  for  Improvements  during  the  year  would  have  to  be  increaned 
This  would  necessitate  nn  Increase  in  price  each  year  wblch  the  St4ite*s  right 
to  control  might  not  be  able  to  prevent  because  the  State's  rigbt  does  not  extend 
to  a  confiscation  of  property  and  the  prices  may  not  be  regulated  below  a  point 
which  would  prevent  the  return  to  Investors  of  the  principal  with  Interest  at 
the  ex  pi  ration^  of  the  tenure  period. 

Prices  woulh  thus  grow  each  year  until  they  reached  the  limit  of  what  the 
traffic  would  bear.  Above  this  they  could  not  go :  so  that  wben  this  limit  was 
reached  the  demand  for  new  capital  for  extensions  would  automat  lea  lly  cewiie 
and  growth  would  end. 

(This  is  the  memorandum  referred  to  in  Mr.  PowelsonV  letter  to 
Secretary  Lane,  dated  January  23,  1914:) 

TIIK  LflflTKn  TKNUKB  OF    WATKB-POWRH  UKANTS. 
inv    \V.   V     N.    rowH]w>n.1 

lA'giKlntlon  that  has  lM>en  enacted  by  rongress  limits  FiHlenil  grautii  In  ul4 
of  water  iH)wer  to  a  jK^rlod  not  exceeding  50  years. 

It  nniHt  be  presumed  that  the  motive  leading  to  the  adoption  of  this  policy 
was  a  desire  to  promote  the  general  welfare  of  the  iieople  as  a  whole,  but  In 
such  a  manner  as  neither  to  grant  unfair  advantages  to  one  class  nor  to  Imi^oae 
unjust  conditions  u|N)n  any  other  clnss  of  onr  cltlxens. 

The  purpoao  of  this  dlscusKJon  Is  to  f*xanilne  the  llniit<M  tenure  iH)llc*y  In  the 
light  oi^  tliiK  aKMumed  pnr|»oH4*  of  the  national  IcgJHlatnro.  with  the  object  of 
dIs(*ovprlng  whether  an  adherence*  to  this  )wilic*y  will  acvompllsh  the  end  sought 

lA*i  us  tlrst  consider,  and  then  throughout  this  dImniRHlon  k<*ep  clc^arly  tti 
mind  the  peculiar  nature  of  a  water  |M)wer. 

A  water  |Ni\vor  Is  a  structure  so  hullt  In  all  Its  parts  as  to  1m«  ni|mble  of 
converting  the  energy  of  falllntr  water  in!(»  Home  iAhvr  form  of  enerjry  more 
useful  to  mankind.  It  Is,  therefore,  a  factory  for  making  enercy.  The  early 
water  i^iwers  convert etl  the  iH)wer  In  the  falling  w.:t«*r  Into  mechanical  energy 
typifl<Hl  by  a  rotating  shaft  capable  of  (Irivln^  niaelilnery  by  ge:ir  wh(H*]s  or 
belts. 

A  |K><'nliar  limitation  waH  plai*<»«1  by  nature  niHtn  the  nmrket  for  the  pnMlnet 
oT  the  early  w.iter  iMtwrr**  nnm*  nthtT  rlinn  that  tlu^  entire  output  mu**t  be 
conHnni«*il  nn  tin*  ImnHHllnte  |ireniisi>H  In  thlM  r('S|H*et  it  ilirTi^rfHl  fnmi  all  other 
faciorli>H  other  fartorieH  had  their  nixrket  lhnite<l  only  by  the  nmt  of  trani»- 
(KirtiUK  their  output  by  eoninion  carrier  to  the  cnn«iinier. 

Whereas  the  nutpni  of  the  earlier  water  iHiwers  \\7..  nuvh.micnl  energy, 
conltl  tint  be  trans|Mirteil  to  a  ilUtance  by  imy  nietniM  \\h!ite\cr.  it  irt  n  fact  that 
the  ad\ancf»  in  tln»  art  of  el«H»trirIty  In  nn-iMit  yearn  haM  made  it  ponnihle  to 
deliver  the  en«'rk'y  inMnnfai'iur***!  hy  the  water  pnwcr  t«»  diMtnneoH  llinltisl  at 
preMMit  !•»  aronnti  lltMi  niilcn.  The  evtrt  ii»Ht  of  the  nnHlern  water  ixnver.  due 
to  the  InHtnlhitinn  of  eliN'trlenl  giMicratln-.;  nnchlncry  therein,  is  theref«>n»  tb» 
prlee.  and  .m  \ery  InrL'e  nne  ti.ild  to  eM'a|M»  fr**u\  the  1 1  ml  tat  inn  that  the  (iroduet 
or  output  of  the  wat  *r  |M»wer  niunt  Ih*  (s.iiHiuncd  itn  the  Inuninliate  firentlsi^K. 
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T1m»  cluinicteristicH  therefore  which  chiefly  distinguish  a  water  power  from 
ul\  other  niauufacturing  plants  are: 

i  a  >  Thar  its  product  must  be  consumed  either  at  the  plant  or  at  points  within 
A  radlun  of  about  200  miles  therefrom.    Its  market  therefore  is  purely  local. 

f  6 1  That  the  product  when  transported  for  consumption  at  a  distance  from 
the  water  power  can  not  be  sent  by  a  common  carrier,  but  must  be  transported 
ever  n  special  structure  devoted  exclusively  to  such  use,  and  unfit  for  any 
"•ber  une, 

{c)  That  the  energy  manufactured,  if  of  a  form  capable  of  transmission  to  a 
ilKance,  can  be  utilized  only  by  the  Instajlatiou  of  exi)en8ive  electrical  ma- 

•  tinery  and  apparatus  at  the  point  of  delivery. 

Keeping  always  before  us  the  peculiar  nature  of  a  water  power  as  a  manu- 
CacToring  plant,  let  us  inquire  into  the  financial  requirements  that  the  holder  of 
:  5i»-year  grant  would  probably  have  to  meet  to  raise  the  money  to  build  the 
wMtet  power,  and  also  let  us  inquire  into  some  of  the  fundamental  principles 
'il->n  which  he  would  establish  a  Just  system  of  rates  which  would  yield  the 
r*>ttim  which  it  was  necessary  tliat  he  should  convince,  investors  they  would 
r»-cv(ve  at  the  time  they  subscribed  to  the  enterprise. 

Without  capital,  and  in  large  amounts,  our  water  powers  cnn  not  be  de- 

«e>>(>ed.    Money  is  a  commodity  that  has  to  be  bought  and  paid  for  the  same 

.«  wbent  and  com.    Its  price  varies,  influenced  not  only  by  considerations  of 

^t^tirtty  of  Investment  and  return,  but  by  many  technical  considerations  which 

.  r^  beyond  the  limits  of  this  memorandum  to  discuss.    The  price  to  l>e  paid 

t.-r  capital  having  once  been  fixed  and  determined  by  the  free  competition  of 

:i.«>ni^y  in  an  open  and  free  money  market  it  is  very  important  in  the  general 

rjterefts  of  water-power  development  that  the  rates  for  power  should  make 

itj^  retnm  to  the  investors  equal  to  their  reasonable  expectation  at  the  time 

^'b^  Investment  was  made.    Disappointment  In  this  respect  creates  a  distrust 

f  this  character  of  investment,  and  this  distrust  would  be  reflected  In  a  higher 

•rice  for  money  for  future  development.    Continued  realization  of  the  hopes  of 

'L«  Investor  would  create  a  confidence  in  this  character  of  investment  that 

ni'iild  be  reflected  in  a  gradual  lowering  of  the  price  of  monoy  for  development 

vork  of  this  kind. 

The  object  of  legislative  action  r^arding  water  powers  ou^bt  to  be  to  pro- 
-  :de  the  people  at  the  earliest  possible  moment  with  the  benefits  to  be  derived 
*r>>m  power  that  otherwise  would  go  to  waste,  and  at  the  lowest  rates  consistent 
-b  rb  the  proper  and  speedy  development  of  the  powers.     Delay  in  building  a 

•  wer  for  which  there  Is  a  demand  results  in  a  great  and  continued  economic 
v'fcte — a  waste  which,  if  continued  but  a  relatively  short  time,  would  result  in 
■  i«i«s  to  the  people  greater,  perliaps,  than  the  sum  total  of  all  the  profits  that 
iTirpcnlnted  monopoly  could  wring  from  them. 

In  ilenling  with  the  question  of  water  power  there  is.  therefore,  the  i)ossl- 

ity  of  as  great  danger  to  the  welfare  of  the  people  from  Inaction  as  from 

3.prnper  action. 

A  wi«e  iiolicy  shonld  seek  to  create  confidence  In  water-power  luvestmenta 

.  r.'ie  en«l  that  money  could  be  attracted  in  large  quantities  to  these  invest- 

-:.!«.  and  on  the  lowest  possible  terms.    The  importance  of  obtaining  money 

-.  rh^  lowest  possible  terms  for  a  water-power  enterprise  is  transcendent,  alid 

•  '-niphasized  by  a  consideration  of  the  tact  that  the  cost  of  generating  power 
'•  Ml  water  is  largely  the  pric^,  or  "hire."  paid  for  the  use  of  the  money 
-»•;♦. tr»^  to  make  these  developments.    The  annual  cost  of  oi>eratlng  the  water- 

.  -.Mr  plant  when  built  Is  usually  very  much  less  than  the  annual  fixed  charges 

-  the  Investment  in  that  plant,  so  that  of  the  total  cost  to  manufacture  a 
r«#^-ower.  and  deliver  It  on  the  switchboard  of  the  plant,  from  SO  i)er  cent 

•»  l**»r  rent  Is  the  *•  hire  "  paid  for  the  use  of  the  development  money.    A  rela- 

**--v  sanall  Increase  In  the  annual  i)ercentage  paid  for  the  use  of  this  money 

»       d   therefore  Increase  substantially  the  cost  to  manufacture  a  horsejwwer, 

would  therefore  cause  a  substantial  increase  in  the  price  of  the  jwwer  to 

.'  ritfifoinner. 

«'rber  things  being  equal,  any  action  by  the  Government  that  would  lower 

--  Biarkep  price  for  money  for  water-power  investments  would  directly  and 

•c.^orially  reduce  the  cost  to  pro<luce  power  and  would  tend  to  increase  the 

•  .^nt   of   power  develo|)ed,   while,   on   the  other  hand,   any   action  by  the 

-  .  ^mment  that  would  Infrense  the  market  price  of  money  would  restrict  the 

•  •;nt  of  power  available  and  increase  the  price  to  the  consumer. 

Tje  principle  of  a  limited  grant  carries  with  It  the  suggestion  that  at  the 
♦  f  the  grant  the  title  to  the  proi>erty  created  by  the  investment  will  pass 
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to  other  parties  without  consideration.  So  long  as  any  doubt  on  this  {Hiin! 
exists,  it  will  be  resolved  by  the  Investor  in  such  a  way  that  he  will  n<»i  fo**! 
secure  unless  he  believes  it  certain  that  the  profits  of  the  business  will  l^ 
sufficient  to  return  his  prlncii>ii]  before  the  expiration  of  the  grant  and,  duriut; 
the  whole  period  of  the  grant,  an  acceptable  return  upon  his  investment. 

It  would  often  require  from  7  to  10  years  after  a  grant  had  been  made  tn 
raise  the  necessary  money  and  complete  the  development,  with  the  result  tha' 
the  period  allowed  for  the  operation  of  tbe  property  under  a  60-year  tenun* 
would  be  reduced,  in  many  cases,  to  nround  40  to  43  years.  Under  these  at 
cumstances,  and  the  uncertainty  surrounding  them,  the  develoiiment  could 
probably  not  be  financed  on  bonds  of  longer  tban  30  years  term,  and  surli 
bonds  could  not  be  retired  by  the  proceeds  of  the  sale  of  a  refunding  bond. 
Provision  must  therefore  be  made  to  retire  the  bonds  on  Or  before  maturity 
by  means  of  a  sinking  fund  or  amortisation  reserve  of  some  kind,  which  iuu»i 
l>e  accumulated  out  of  earnings. 

If  we  assume  that  the  development  will  be  financed  upon  6  per  cent  bomi!) 
(many  have  found  It  necessary  to  Ibsog  6  per  cent  bonds)  It  will  be  necessary 
to  issuse  those  bonds  at  a  discount.  th<*  size  of  which  will  depend  largely  upon 
the  prospects  of  success  and  the  thea  condition  of  the  money  market.  It  i^ 
doubtful  whether  bonds  upon  a  new  enterprise,  hasardous  of  construction,  an- 
certain  both  as  to  Its  cost  and  the  amount  of  power  available,  and  of  unproved 
earning  power,  could  be  sold  to  the  original  underwriters  at  as  much  an  sr» 
per  cent,  and  the  chances  are  that  not  more  tlian  80  per  cent  of  their  fiict> 
value  could  be  realized.  For  the  purpose  of  this  discussion,  and  because  it 
Illustrates  with  entire  accuracy  the  principle  Involved,  It  will  be  consldere«l 
that  all  the  money  Is  raised  by  the  sale  of  bonds. 

The  par  value  of  the  bonds  Issued  would,  therefore,  probably  exceed  the 
actual  cash  cost  of  the  development  by  about  25  per  cent,  so  that.  In  order  to 
retire  these  bonds  at  maturity.  It  will  be  necessary  to  set  aside  out  of  the 
earnings,  and  during  the  first  30  years  after  beginning  the  work  of  construction, 
an  aggregate  amount  equal  to  1)  times  the  actual  cash  cost  of  the  development. 
If  we  assume  a  cash  cost  of  $100  per  develo|)ed  wheel  horsepower  of  hydro- 
electric plant,  equivalent,  on  account  of  the  losses  due  to  conservation  and  tnina 
mission,  and  the  necessity  of  maintaining  a  sufficient  reserve  against  accident i* 
and  ordinary  repairs,  to  a  cash  cost  of  about  $160  per  horsepower  sctunlly 
delivered  to  an  average  customer,  then,  under  the  plan  of  finance  at>ove  men- 
tioned there  will  have  been  Issued  bonds  against  each  horsepower  of  the  de 
llvered  capacity  of  the  plant  equivalent.  In  principal  amount,  to  12S  fier  cent  of 
$100.  or  to  $200.  In  principal  amount  per  delivered  horsepower. 

There  niunt  Im»  rotnrned.  therefore,  to  the  investor,  under  the  linilted-tenun* 
grant,  at  the  date  of  maturity  of  tlie  lionds  $200  in  cash  for  each  hnr«»|»»wi»r 
of  dolivcHNl  capacity.  This  date  will  he.  under  our  hy|H)thei»ls.  30  years  afti»r 
the  date  of  the  conunencemont  of  actual  construction,  bwause  th«»  bond  \<^ut^ 
would  have  to  Ih»  made  prior  to  construction  in  order  to  raise  the  money,  and 
the  term  <»f  the  bond  would  by  practical  financial  consideratloiiH  lie  llmlteil  t«» 
about  30  years. 

In  view  of  thiH  obligation,  how  much  extra  would  the  o|K>mtor  of  the  WHt#»r 
power  be  entltlo<l  to  charge  (assuming  the  traffic  would  b*»ar  ll>  the  con»uni«*r 
per  horw|»ower  year  in  order  tn  accumulate  a  fund  suftlclent  to  retire  the  hotaN 
at  maturity?  This  mi  in  would  be  the  ri'sult  of  a  simple  mathematical  cairn 
lation.  if  we  could  assume  that  all  the  power  dcvelope^l  could  be  sold  for 
delivery  lnini<Hl lately  on  coniplcti  *n  of  the  plant.  Ttuler  such  c1n»uinstaniH«* 
the  Hum  would  be  that  amount  whl(*h  put  at  inten^t  coiiiinmiiuIcnI  annually  at 
B  I)er  cent  would  equal  $200  at  the  dnto  of  maturity  of  the  bonds.  If  we  assiim** 
three  years  as  the  Interval  which  inuHl  elapm*  from  tlio  date  of  Issue  of  th«» 
bonds  to  the  completion  of  the  plant,  there  will  remain  a  tnaxinium  etimtm; 
fierlod  of  27  years  In  which  to  <'ollci»t  from  the  punhaser  <»f  one  horscfMiw»»r 
this  extra  sum  of  $200  cnsh,  But  It  Is  the  conunon  exi»erlen<'e  that  no  plant 
Is  ever  able  to  Ml  It**  entire  output  InuiHNllately  on  ct^niiiletlon  of  const  met  Ion 
It  requires  a  sulmtnntlat  time,  and  In  many  nisos  years,  tt)  develop  tlie  inark«*t 
to  this  extent. 

If  bad  JudKinent  W€»re  shown  in  est  I  mating  the  sly.e  of  the  market  that  «*<MiId 
be  serxwi.  or  If  other  wnter  powers  were  Mubs^Mjtiently  built  s<»  that  the  r«»n> 
bined  cafiacity  of  all  the  jniwers  competing  was  grenter  thnn  the  ninrket  that 
could  be  lmine<liately  i«n*.Mtefl.  or  if  the  ciipaclty  provldiM  was  f«»nnd  irrc»:«»r 
than  the  low- water  stream  flow  could  supply,  then  It  nilcht  trnnsplre  th^t  Ihf 
entire  cap.irlty  provldcfl  could  not  be  sold  for  many  yenrs.  If  .-it  all  dnrlni  th*» 
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Mfe  of  the  bonds.  But  the  annual  contribution  toward  the  sinking  fund  of 
120)  r>er  delivered  horseiwwer  for  each  horst'»i>ower  of  i)laut  capacity  built  must 
be  collected  whether  the  entire  capacity  is  sold  for  the  full  period  of  27  years 
or  not-  We  can  not.  therefore,  fix  this  extra  charge  per  borsepow<T  at  an 
.  onnal  snm  which  at  interest  would  equal  $200  in  27  years.  We  must  fix  it  at 
i  hJ^ber  mte.  because  the  horsepower  s-ild  during  the  first  years  must  carry 
tbe  sinking;  fund  charge  for  the  horser>ower  lying  idle  until  a  later  period,  ana 
-n  fixing  this  charge  we  must  make  some  assumptions  regarding  the  pro1>Mble 
t*'i»e  that  such  horsepower  will  be  idle,  and  it  would  be  sound  and  prudent  to 
t^timatf^  that  the  p)wer  would  be  idle  a  little  longer  rather  than  it  would 
t-*  Idle  exactly  as  long  as  the  then  cmditions  seenie<l  to  indicate.  It  seems 
r*"  ^rmable  to  l>elieve  that  this  principle  would  be  fully  recognized  in  any  pro- 
-.-^•e^ings  to  fix  rates  by  governmental  authority. 

The  larger  the  development  the  longer  time  it  will  take,  other  things  being 
m]-]j1.  to  market  its  full  capacity.  It  would  be  imiwssible  to  lay  down  any 
fMieml  rule  as  to  the  period  of  time  that  would  be  necessary  to  market  the 
entire  cnpacity  of  a  water  power,  and  therefore  it  would  be  Impossible  to  lay 
down  A  fixed  rule  as  to  the  equivalent  period  during  which  it  ought  to  be  con- 
dtl^red  that  the  entire  capacity  had  been  sold  prior  to  the  date  of  maturity  of 
tbe  bonds. 

It  woald  seem  the  part  of  prudence  and  a  Just  business  policy  for  the  man- 
ager of  a  water-power  plant  to  add.  on  account  of  the  60-year  tenure,  to  the 
rharge  that  he  would  otherwise  make  per  delivered  horsepower  per  annum,  an 
extra  annual  sum  of  such  amount  that  it  would,  if  invested  annually  in  safe 
hitereftt-benring  securities,  amount  in  20  years  to  the  face  value  of  the  bonds 
t««ned  {ler  horsepower  of  capacity.  In  the  ease  assumed,  the  face  value  of  the 
tmodfl  8o  Issued  was  $200  per  horsepower  delivered  to  customers,  and  therefore 
d^  charge  to  the  customer  must,  in  fairness  and  in  justice,  be  increased  on 
accoant  of  the  50-year  tenure,  by  a  sum  per  horsepower  year  that  it  would,  if 
tnTested  annually  in  conservative  interest-bearing  securities,  amount  in  20  years 
CD  $300.  If  invested  in  5  per  cent  securities  such  sum  would  amount  to  $6.25 
tcr  horsepower  per  annum. 

nils  oonclnsion  is  very  important  If  true  it  means  that  every  customer 
nstnK  power  from  a  water  power  built  under  a  CO-year  tenure,  and  costing  $160 
Cor  tbe  necessary  plant  generating  capacity  to  deliver  1  horsepower  to  the  aver- 
age customer,  must  pay  at  least  $6.25  per  horsepower  per  annum  more  than  he 
wo«Id  have  paid  had  the  tenure  been  unlimited,  and  the  annual  profit  during 
tte  term  of  the  bonds  the  same  to  the  owners  of  the  water  power.  The  users 
of  tl»e  power  from  a  development  are  taxed,  therefore,  $6.25  per  horsepower 
year,  as  m  contribution  to  a  sinking  fund,  and  in  order  that  the  builders  of  the 
development  may  get  all  their  money  back  and  relinquish  the  plant  to  the  Gov- 
ernment at  the  end  of  the  tenure  period.  In  other  words,  the  users  for  the 
firnt  27  years  of  power  from  that  development  must  raise  a  fund  large  enough 
u>  bfoj  tbe  water  power,  and  when  bought  they  must,  in  effect,  turn  over  this 
hydroelectric  plant  to  the  Government,  so  as  to  make  it  possible  for  future  gen- 
era tlocs  to  receive  power  at  operating  cost  from  a  Government-owned  plant 
vhicb  tbey  paid  for  and  costing  the  Government  nothing.  It  hardly  seems  in 
acrordance  with  our  traditions  that  so  heavy  a  tax  should  be  laid  upon  the 
r«nple  of  a  small  district  for  the  benefit  of  our  people  as  a  whole,  or  of  the 
t«nple  wtio  may  hereafter  inhabit  that  small  district. 

Bat  tbis  tax  of  $6.26  per  horsepower  year  Is  not  the  whole  tax  that  the  users 
for  tbe  next  two  generations  of  power  from  such  a  development  must  bear  if 
wjiter  power  is  to  be  developed  under  the  50-year  tenure.  They  must  not  only 
^'Qtrlbute  enough  money  to  buy  the  water  power  itself,  and  present  it  to  the 
<;<fT^rnment,  but  they  must  contribute  enough  to  pay  for  all  the  transmission 
*  n4»^  flpimrntusv  and  equipment  which  for  use  are  dependent  upon  the  water 
;ritrer.  and  which  if  divorced  from  the  water  power,  would  be  useless  In  the 
t:'  nds  of  their  owners. 

Wlutt  this  transmission  and  distribution  investment  per  horsepower  would 
U  »«  a  percentage  of  the  cost  of  the  hydroelectric  plant  itself  per  horsepower 
ran  not  be  stated  as  It  would  vary  greatly  under  varying  conditions. 

1HT>e'rv  the  water  power  Is  located  a  comparatively  long  distance  from  its 
r  tr^ef  tbe  cost  of  the  high-tension  transmission  lines  alone  may  closely  ap- 
.  .-••xinuire  the  cost  of  the  water  power  Itself.  In  addition  to  these  high-tension 
It  -.«ixU.««lon  lines  expensive  substations  are  necessary  at  the  various  dlstribut- 
I'z  pointai  The«e  transmission  lines  and  substations  would  have  very  little 
Ai^aise  or  scrap  value,  and  would  therefore  be  of  very  little  value  to  anyone 
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except  the  owner  of  the  water  power  from  which  thery  had  been  supplied  with 
electricity.  In  addition  to  these  transmission  facilities  there  would  haTe  to  be 
added  a  very  substantial  sum  per  hor8eiK>wer  for  local  distribution  systems  If 
the  grantee  took  the  form  of  a  public  utility  light  and  power  corporation. 

If  the  original  owners,  hereinafter  called  the  projectors,  must  provide  in  th«ir 
unancial  plan  for  the  relinquishment  to  the  Government  of  the  water  power, 
oecause  their  tenure  of  that  property  is,  by  the  terms  of  their  grant,  limited, 
they  must  no  less  provide  iu  their  financial  plan,  if  they  are  prudent,  for  ibe 
relinquishment  or  abandonment  of  their  transmission  Hues,  substations,  aiut 
all  other  apparatus  dependent  for  use  on  the  water  power. 

In  many  cases  the  cost  for  such  collateral  investment  would  largely  exce^nl 
Che  cost  of  the  water  power  itself.  It  would  probably  be  entirely  fair,  for  tht* 
purposes  of  this  discussion,  to  take  it  as  equal  to  the  water-power  investment 
By  the  same  process  of  reasoning  as  above  we  deduce  that  the  purchasers  of 
power  during  the  first  27  years  of  oi)eratlon  must  contribute  u  sum  sufficient 
to  amortize  these  transmission  lines,  substations,  and,  in  the  case  of  publl«* 
utility  light  and  power  corporations,  the  local  dlRtributlon  systems. 

Ou  the  assumed  basis  df  a  cash  cost  of  yi<W>  per  dellverutl  lit>rs«*|M)W4>r  f«>r 
hydroelectric  plants  and  |1G(>  iier  delivered  horK'power  fur  the  collateral  iuv oint- 
ment to  deliver  the  i)ower  to  custoukers.  the  purchasers  of  iMJwer  must  pay  dtir 
ing  the  first  27. years  of  oiK'ratlon  an  extra  charge  or  tax  of  $12.5t)  iter  h(>rH»* 
power  iier  annum  as  an  annual  contribution  to  a  sinking  fund  which  woiil«l 
enable  the  projector  to  accumulate  the  sum  neceHsary  to  reimburse,  at  the  dntr 
of  maturity  of  the  bonds,  investors  for  the  loss  of  their  property. 

But.  large  as  this  tax  is,  It  is  not  the  full  measure  of  the  bunlen  lmiK>MHi 
upon  the  cuntoniers  of  the  water  power  for  the  ne.xt  two  generations  by  lli«* 
limitation  of  the  grant.  To  the  cost  of  the*  physlc^al  plant  we  must  add  the  in>m 
of  transforming  an  aggregation  of  physical  forces  and  materials  into  a  goliij: 
business  concern  with  a  deveio|ied  market  and  a  cash  inccmie.  No  general  riilt* 
can  be  laid  down  governing  the  cost  of  creating  a  going  concern,  nor  will  any 
attempt  be  made  here  to  re<luce  It  to  so  much  tier  horse|K)wer  of  cafiaclty  sciUl 
That  it  is  a  substantial  |K>rtioii  pf  the  ctunplete  Investment  In  such  a  pro|ierty 
will  not  be  denied,  and  that  it  is  an  investment  that  would  be  wholly  lost  to 
Investors  with  the  loss  of  the  water  |Miwer  seems  equally  true.  The  cost  of  the 
business  as  a  going  concern  must  alw)  lie  imid  for  by  the  consumer  of  the  next 
two  generations  by  further  contribution  to  a  sinking  fund.  It  is  prolmbly  a 
fact  that  there  Is  n<i  element  of  substantial  value  in  conne(*tlon  with  un> 
phase  of  the  btislnesHes  created  and  served  by  the  projectors  «>f  the  wtii(»r 
power  which  would  not  be  liable  to  be  lost  to  them  u|K)n  the  surrender  of  th«* 
water  iiower  to  the  (iovernnient.  and  it  tlierefore  follows  that  the  ccaisumer  of 
the  next  two  generations  nuist  reimburse*  the  projivtors  for  the  entire  ei»st  of 
their  proi«»rty  and  the  buniness  sorxcHl  liy  the  water  power  wherever  Uviiteil 
If  the  **trafti4'*'  will  not  stand  a  charge  ftir  fiower  high  enough  to  pay  o|>eratln^ 
expenses  and  an  attractive  return  on  the  inv4*stnient  as  well  as  the  annu].. 
amortization  or  **  sinking-fund  charge**  jil»ove  mcntloiie<l,  then  nn  man  can 
alTonl  to  antl  no  prudent  business  man  will  und(»rtake  to  devehip  under  tlit» 
00-year  tenure.  Whether  tie\elo)iment  under  this  limlteil  tenure  will  Ih*  nuid*' 
detiends  therefore  u|Nin  tlu*  'Mrarfic"  tu'lng  able  to  suiiiNirt  an  excei^nhe  cIuiik** 
for  |K)wer. 

What  the  "trafflc"  will  stniid  Is  regulate«l.  not  only  by  the  v:ilue  of  the 
service  to  the  consumer.  I»ut  alHo  by  the  cost  to  the  c<inMuni€»r  to  wHMire  «tii 
equal  m^rvice  from  coal  or  a  coui|N*tlng  water  |>ower.  Where  rttal  or  oil  In  hi;:h 
and  |K)wer  must  be  serurtMl  at  any  price  the  development  will  be  uiade.  Wheie 
coal  is  cheap  the  wImIoui  of  makltu;  the  de\elopnietit  would  Ih>  quest lonnble 
and  there  can  Im»  nt»  doul»l  that  Hie  de\e'o|iniein  of  many  water  iKiwers  will  |.o 
prevent e<l  by  a  Uniitetl  tenure  {Nil Icy. 

It  may  not  at  first  thoimht  tte  eleur  why  the  relliu|iil>>liiiieiit  of  the  H.iiei 
power  itm»lf  to  the  <»<»\ernnient  at  the  end  of  the  rem  ire  won  Id  pn»t>;ilily  destrux 
the  value  to  the  projcn^tors  of  all  |>ropeity  and  bnslne«<.H  where\er  Hltnj.l«si.  us«»il 
by  them,  and  de|>endent  for  us«>  dnilnt;  tlie  |M*rl««d  of  the  tenure  uihui  the  su|«pl\ 
of  elwtrlclty  from  the  water  |M»wer»«  A  <i»iiH|<|i»railon  of  the  hI mat  Ion  tli.a 
would  l>e  create<l  by  the  re.lnqulMlinient  of  the  w«iter  |M)wer  at  the  entl  «if  the 
perIo<i  will  make  this  |>laln. 

The  projectors  at  the  end  of  the  tenure  |K*rlod  must  do  oin*  of  H\e  thini;'* 
They  must  either  — 

(a)  Oeate  a  new  source  of  eUvtrlc  Hupplx  of  n  capacity*  e<]ual  to  that  of  the 
water  |s>wer.  thereby  lncri*aslng  the  capacity  available  to  substantially  more 
than  the  size  of  the  market 
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<6»  Pnixrhiiiie  tlie  water  plant  from  tlie  Qovernmeut. 

•  r>  Bay  tbe  entire  output  of  tbe  plant  from  the  Government. 

<rf)  Sell  out  their  entire  property  and  business  to  tbe  Goyemnieut. 

«^i  Scrap  their  property  and  abandon  their  business. 

Tbe  alternative  (a)  is  impracticable.  Such  a  new  generating  plane  would 
.> Tease  the  a vii liable  supply  to  twice  tbe  demand.  It  would  be  an  economic 
•pirmvagance  and  w^ould  be  placed  In  competition  with  the  Government  water 
.-  wer.  costing  the  Government  nothing.  It  could  not  meet  so  unfair  a  compe- 
'Mi*n,  and  therefore  never  would  be  built. 

.Utemative  (d).  For  tlie  Government  to  sell  a  water-ix>wer  plant,  the  free 

;::rt  of  the  citizens  of  the  district,  wonld  be  an  act  of  injustice  to  the  district 

-.r»ne  irritating  l)ecause  its  effect  wonld  be  better  understood  than  the  original 

>n  tiixing  of  the  district  to  pay  for  a  water  power  to  become  the  property  of 

»i*-  Government. 

Alc«nauitive  (c).  If  justice  would  require  that  the  district  should  be  served 
.>r  operatiog  cost  from  a  plant  paid  for  by  the  former  citizens  and  possible 
f'\rvfstor9  of  the  then  consumers  of  electricity  In  that  district  and  presented  to 
iLt  OoTemment  free  of  cost,  then  we  must  assert  the  Injustice  of  the  Goveri>- 
tL#tii  making  any  profit  on  the  sale  of  the  current  from  that  plant  to  any 
i^rwoti  whatsoever,  whether  to  the  projectors  of  the  enterprise  or  to  others, 
fr.r  tbe  reason  that  such  profit,  if  substantial,  is  in  the  nature  of  an  unreason- 
able apedal  tax  laid  upon  the  consumers  of  electricity  in  that  district  for  the 
tsdTieflt  of  the  General  Treasury  of  the  United  States. 

The  remaining  alternatives  (d)  and  (e)  would,  if  adopted,  result  in  no  benefit 
**y  the  people  of  the  district,  and  would  benefit  only  the  projectors,  for  the 
rv.^fton  that  because  the  conditions  as  to  their  continuance  in  business  at  the 
€cd  of  the  tenure  period  were  so  uncertain,  the  projectors  were  bound,  in 
"Pier  to  protect  themselves,  to  raise  (within  the  limits  of  what  the  traffic 
*  'Old  bear)  their  rates  to  a  point  which  would  not  yield  an  attractive  interest 
•3  tbe  Investment  during  the  tenure  period,  but  which  would  provide  a  fund 
'Lac  would  enable  them  to  scrap  the  property  at  the  end  of  that  period.  There- 
fore, bATlng  l)een  reimbursed  for  their  whole  property  by  the  Imposition  of  a 
1  -  <  extra  charge  for  power  during  the  tenure  period,  it  would  lay  but  another 
'.crden  on  the  consumer  for  the  Government  to  buy  the  distributing  system 
tnd  reQQlre  the  consumers  to  pay  fixed  charges  on  the  money  so  paid. 

I'mler  uncertain  conditions  as  to  what  will  be  their  status  at  the  end  of  the 
'--.nre  |ierlod.  the  projectors  will  not  make — for  they  can  not  afford  to  make — 
..  f»roYementi«  or  extensions  during  the  last  years  of  the  tenure,  because  the 
-  #-  esMsry  sinking-fund  charges  to  amortize  these  extensions  prior  to  the  expira- 

n  of  tbe  tenure  would  probably  be  so  large  that  when  added  to  the  cost  of 
c-.tTutlng  and  delivering  the  ]x>wer  the  cost  of  the  service  would  be  more  than 
::.«-  trafBc  would  l>ear. 

I  curing  tbe  latter  imrt  of  the  tenure  period  power  conditions  are  bonnd  to  be 

..  ori^  in  the  district.    The  projectors  can  not  afford  to  make  extensions  to 

.ef-f   tbe  irrowing  demands  and  competing  water  powers  can  not  be  financed 

'  r  fear  of  the  unfair  competition  of  a  Government-owned  plant,  which  cost  it 


*h 


\o  sKie  '.*ould  afford  to  build  a  water  i)Ower  that  in  a  few  years  would  be  put 

-    >  iu|H*tition  with  a  iwwer  that  cost  Its  owner  nothing  and  the  output  of  which 

.  zijt  m  all  probability'  oe  offered  for  sale  at  the  bare  cost  of  operation. 

Ht:t  to  return  to  alternative  (c).    This  really  affords  the  only  economic  solu- 

•ft  the  problem  that  would  be  presented  on  tbe  expiration  of  the  tenure. 

'  projector^  would  own  the  distributing  lines,  and  in  view  of  the  fact  that 

-  r  rrtte^  had  reimbursed  them  for  its  cost  they  could  afford  to  continue  to 

••-ibute  electricity  from  the  water  power  formerly  owned  by  them  cheaper 

•i   n>ol«l   anyone  else,  including  the  Government.     For  the  Government  to 

-.-Mt**  these  lines  would  he  an  economic  waste  that,  could  only  be  Justified 

failure  to  reach  a  fair  agreement  with  the  projectors.     The  Government 

'I  hesitate  to  require  the  people  of  the  district  to  pay  interest  on  an  nn- 

'-'-♦ury  investment  in  a  duplicate  distributing  system.    Moreover,  the  Federal 

..-rzoiient  5^ould  hesitate  in  committing  itself  to  the  principle  of  conducting 

■  lastrirsl  enterprise  purely  local  in  its  benevolence.    On  the  other  hand,  if 

r<V*r  tu  efK*«pe  the  responsibility  of  the  management  of  a  distributing  system. 

'  (;««v€^iuiieut  sells  the  output  of  the  plant  to  the  projectors  at  a  profit,  or  if 

^^  ifie  tbe  further  responsibility  of  operating  the  plant  it  turns  the  power 

'    f<%er  i(»  the  projectors  and  charges  a  substantial  rental  therefor,  it  la 

•  r't'y*  !e%yiog  a  possibly  unreasonable  tax  on  a  special  class  in  a  particular 
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district  f«»r  the  benefit  of  the  General  Treasury  of  the  Ignited  Sintes.  f<»r  it  iui:**r 
l>e  supi)osed  thnt  although  the  projector  In  the  first  iuBtance  pays  the  tux  the 
consumer  ultimately  pays  It. 

To  deliver  the  output  of  the  plant  to  the  projectors  at  the  actual  co«  of 
operation,  or  to  turn  over  the  plant  to  them  without  rental,  would  not.  In  Hi*' 
absence  of  an  efficient  control  over  the  rates,  result  in  the  beiietit  to  the  <'t»n- 
ramers  that  such  action  would  contemplate. 

The  economic  solution  of  the  problem  that  would  be  presenteil  at  the  end  **t 
the  tenure  period  would  therefore  require  an  efficient  control  of  the  iiower  ti» 
make  rates,  and  the  deduction  is  therefore  plain  that  It  Is  only  by  ha  vine  the 
projector  continue  to  distribute  the  electricity  after  the  expiration  ot  In* 
tenure,  but  under  Goveniment  regulation  of  prices,  that  the  prices  to  the  r^m- 
fttimer  can  be  reduced  to  a  minimum. 

But  here.  Just  as  we  are  about  to  reach  the  goal  for  which  two  generations 
of  consumers  were  severely  and,  may  we  not  sa3%  unjustly*  taxe<1.  we  run  into 
an  impasse. 

If  the  prices  are  so  regulated  by  the  Oovemment  that  the  projector  charges 
for  the  |)ower  no  more  than  the  expense  of  oiterating  the  system,  plus  a  reason- 
able profit  for  his  skill  and  enterprise,  then  it  will  happen  that  the  bkK*k  of 
power  which  has  thus  passed  thnMi^h  the  tonnre  fK»ri<Hl  ninsC  l)e  ofTerwl  fi>r 
sale  at  a  block  price  that  will  be  but  a  small  fraction— probably  not  more  than 
to  per  cent— of  the  block  price  at  which  power  from  that  plant  had  previously 
been  sold,  and  consequently  at  not  more  than  about  20  per  cent  of  the  blo«^k 
price  at  which  jiower  pro<liiced  by  coal  or  by  another  water  i)ower  still  In  the 
hands  of  Its  projectors  and  passing  through  the  tenure  period  could  he  profitably 
■old  In  that  district. 

The  price  of  jwwer  from  the  "  amortized  "  plant  w*ould,  under  the  above  con- 
ditions. Xw  so  low  compared  to  the  price  that  would  have  to  l>e  charged  by 
the  other  plants  to  keep  them  solvent  that  It  would  'almost  be  called  **  fn^e 
power.**  and,  for  the  purpose  of  accentuating  the  i)Olnt  ak>out  to  be  made,  will  tie 
refer rwl  to  as  **  free  power." 

Now,  It  Is  rea.Honable  to  suppose  that  as  time  goes  on  the  market  In  the  dis- 
trict will  grow  beyond  the  cajmclty  of  the  "free  jiower"  available  and  It  will 
become  necessary  to  generate  additional  power  In  coal -burning  plants  or  In 
Other  water-|M)wer  plants  built  presumably  under  a  similar  limited-tenure  grunt. 
At  such  time  a  decision  must  be  reached  as  to  who  in  the  district  shall  recelv** 
••fn»e  power*'  and  who  shall  pay  for  It,  To  give  "free  power"  to  any  cltlxen 
would  give  him  the  same  kind  of  an  advantage  over  his  com|)etltor  as  Is  givrn 
the  recipient  of  a  railroad  rebate  over  bis  competitor  who  pays  the  published 
tariff. 

While  unreasonably  high  rates  are  Intolerable,  they  may  be  far  less  dlsastrotis 
to  a  community  than  discriminating  rates.  To  prevent  discriminating  mton, 
therefore,  the  Government  would  probably  require  the  projector  who  was  dis- 
tributing the  el(K*trlclty  from  the  (>ovonimcnt-owiuHl  plant  to  ralsi*  the  mies 
to  equall3M>  them  with  the  rates  from  the  other  plants  operating  In  the  distrl  -t. 

To  prevent  the  projector  from  reaping  the  benefit  of  the  hlirh  rates  the  Gov- 
ernment would  probably  be  forced  to  charge  the  projector  a  rental  for  the  uw* 
of  the  w.Mter-power  plant  (Hiual  to  the  amount  r«*pre«<etited  by  such  Increase  In 
rate.s.  and  this  rental  would  l»e  paid  into  the  General  Treasury  of  the  I'nlte*! 
States  and  wotild  be  In  effect  a  tax  u|M>n  the  consumer  of  |K)wer  In  the  dUtrlft. 

liet  us  imw  Kxnmine  the  effect  of  this  llnilte<l-tenure  policy  nixm  the  c<»n 
stiiners  of  »»l«H*t!l«Mty  In  the  district.  Ifavo  they  benentetl  by  lliiiltlng  the  trntjti' 
to  fi(>  ye^rs  in  the  water-inwer  grnnf**  It  ntay  not  lie  otit  of  place  here  to 
pfctun*  tl»»»  proluible  coursi*  of  e\ents  ns  related  to  |iower  matters  In  the  dW- 
trU't  m»rv<Hl  by  a  water  iM»wer  held  under  a  llnilteil  tenure.  If  our  plctun*  \n 
at  oiic<*  jHN-iiraie  as  a  fore<'ast.  and  dlKMstmus  in  its  nppearaniv.  It  may  wcl! 
•erve  us  n  naming  against  the  pursuit  of  a  f»nil<«y  wlilch.  by  every  pn>cess  of 
rensMiiliu*.  npi>tMrs  to  N*nd  illrectly  tr»  the  nuidltlon  shown. 

The  pritlMihli*  history  of  such  a  dlsirl«*t  Iti  Its  jHiwer  relntitins  would  be  some 
what  ns  follMx^n: 

At  first  the  water  |H»wer  was  welcome*!,  lie^nuse  the  prl(*es  were  more  fa\«ir- 
able  than  liv  other  |>ower-pro<lnclng  «ir«MiHes  theretofore  nxjill'iMe  in  the  dis 
trict,  but  this  saving  was  soon  forgotten.  It  was  not  snfficle'it  t«i  satisfy  nnd 
but  whetltMl  the  appetite  for  m<»n».  (*oniiitMlnt  was  niado  |o  the  mMnatriMnent 
Uiat  the  mtes  were  UHi  high,  and  the  question  of  the  fairness  of  the  rates  be- 
came a  iHiittirnl  issue.  I^i^gislatlon  was  pnsmHl  glvlncr  [siwer  to  n  pnbllc-servl«»e 
(^MuniisHioh   ii>  regulate  raliHi.    The  ensuing  lnv(>Mtlpition  dls(*Jose<l  the  pmr- 


WATER-POWEB  BILL.  289 

T«^  of  accnmnlnting  a  fund  from  income  sufficient  to  pay  oflP  at  maturity  the 
I^^-ywir  bonds  on  tbe  property,  and  tlie  commission  approved  it,  cailing  to  the 
s.tr«fntioa  of  the  people  the  fact  that  If  a  i)roperty  must  be  forfeited  to  the 
'rti\emment  tlie  projectors  were  entitled  to  be  reimbursed  for  the  property  so 

•  "*t,  and  that  the  only  means  they  had  to  recoup  the  loss  was  an  extra  charge 
r»>  clie  consumer  for  power.  So  the  matter  was  dropi)ed,  but  at  the  expiration 
1 1  the  dU-year  term  of  the  bonds  the  matter  was  again  brought  up.  The  con- 
tumen  again  applied  to  the  commission,  convinced  that  this  time  they  were 
fi^ntlfd  Co  a  reduction  in  rates.  At  the  previous  hearing  the  commission  had 
;::i>i]fied  the  extra  charge  on  the  ground  that  the  projectors  were  entitled  to 
ft<^'tjujuliite  a  fund  to  pay  off  the  bonds  at  maturity.  This  fund  was  accumu- 
'  'ed  by  the  contributions  of  the  consumers,  and  the  bonds  were  paid  off  at 
i-aturity.  The  projectors  had  been  reimbursed  for  their  entire  investment' 
i  !j»*  gmnt  still  had  some  15  3'ears  to  run  and  the  consumers  demanded  that 
J  initg  this  remaining  i>eriod  the  prices  be  reduced  to  such  a  point  that  fitter 
.S5JIJC  all  neoessjiry  operating  expenses  there  would  be  left  to  the  projectorg 
«•.•  V  n  fair  fee  for  managing  the  prot)erty  that  the  consumers  had  paid  for, 

{•*(  which,  as  a  mntter  of  right,  if  not  of  law,  belonged  to  them, 
itif  i*oniniliwlon  invest  iga ted,  and  evidence  was  introduced  to  show  that  the 
;  r  Mt-i't«»ri»  could  afford  to  reduce  block  prices  to  about  20  per  cent  of  tlie  foinier 

"*'k  price.  Hnt  hero  a  knotty  question  arote  for  the  commission.  True  the 
,  rojectors  had  be«*n  reimbursed  for  their  property,  and  for  them  to  continue 
■  {»::rge  the  old  high  prices  for  the  balance  of  the  tenure  period  seemed  an 
'  fr;,Ki».  But  what  were  they  to  do  about  it.  Here  was  the  Enterprise  Water 
i't.w^r  <\>.  ctmipleted  10  years  before  to  serve  a  nipidly  growing  market,  and 
I  .-r-  was  the  Progress  Water  Power  Co.  Just  ready  to  begin  operations.  Both 
L  <1  been  built  under  a  riO-year  tenure.  Each  was  entitled  to  include  both 
:  \»nl  cliarges  and  its  sinking-fund  requirements  in  making  its  rates.    Could 

•  .f  4'ouiujission  fix  for  one  company  a  lower  rate  than  fixed  for  its  comtietitora, 
r  tins  the  power  of  the  commission  limited  to  the  making  of  general  regula- 

'  irj*»  applicable  to  all   power  companies  operatiug  in   the  community?    The 

•  'a.iidssion  ret^ognlzed  thnt  if  limited  to  the  latter  function,  it  would  operate 
:  •  fiesmit  the  old  company  to  continue  its  former  charges,  with  the  result 
\.  r  the  ptojectors  would  make  f\;i  unconscionable  profit. 

They  therefore  examined  carefully  into  the  question  whether  the  commission 
'  «i  |*(*wer  to  establish  different  rate  schedules  for  the  several  companies, 
■••'.  If  si>.  wh;«t  principle  should  undeille  their  formulation.  They  were  agreed 
\:.:x  if  ihey  had  such  power,  the  schedules  should,  in  principle,  provide  an 
--•J  .il  r»rofit  for  each  company.  On  looking  into  the  matter  further  they 
?'  •  d  thill  over  SO  per  cent  of  the  cost  of  delivering  the  power  in  blAck  was 
...nlrf»  np  of  "flxesi  charges"  and  "amortization"  charges  on  the  capital 
f'jae<].  Thoe  clinrj:es  represented  bo  many  per  cent  per  annum,  and 
-:*'f  fuand  that  this  peicentage  should  be  the  same  in  the  case  of  the  En* 
!'n»rise  Water  Power  Co.  as  in  the  case  of  the  Progress  Water  Power  Co. 
•♦.  •-xaniltdng  the  books  of  the  several  companies,  they  found  that  the  first 

•  iij^iny  In  the  field,  the  one  they  were  seeking  to  regulate,  had  picked  out  the 
--*•    waf«»r-power  sites  in  the  district;   that  the  cash  Investment  per  horse- 

•.  '^^r  of  both  the  Entei  prise  nnd  the  Progress  Co.  was  much  higher  than  that 

'  fbe  company  they  were  seeking  to  regulate,  and  that  of  all  the  companies, 

••  I:  f*t  one  In  the  field  had  tlie  greatest  investment  per  horser>ower,  because 

•  Ijil  the  poorest  natural  site.     If  the  same  percentage  wns  to  be  applied  to 
•-  f^e^erjil  investments  by  way  of  fixed  charges  and  amortization  charges,  the 

■ :  .mission  found  that  the  last  company  in  the  field  would  be  entitled  to  charge 

-  hi2lii»«t  pili-es.     Rut  here  apiwared  the  other  horn  of  the  dilemma.     If  tiie 

.  riii^avian  undertook  to  make  different  prices  for  each  of  the  companies,  who 

>     •.•«l  l»e  re<itilred  to  take  power  from  the  last  company  In  the  field,  and  who 

1*1  l»e  favored  by  service  from  the  comimny  with  the  lowest  prices?    The 

'  ir»«»l<»n.  If  rny  action  was  to  be  taken,  was  confronted  with  either  con- 

:nir  a  iceneral  schedule  high  enough  to  let  the  last  company  In  the  field 

-    n    rwiM»nable  profit,   thereby  sustaining  the  first  company  In  the  field 

-•  artU'n  In  charging  an  unconscionably  high  price,  or  it  must  Introdnce 

Si  rtoilnflthig  prices  In  the  community. 

••    prln'Hple  the  question  was  the  snnie  as  that  presenled  by  two  railroads 
r.-.flns  between  the  same  points,  one  of  which  roads  cost  twice  as  much  as 

«»tli.*r  , 

,  -#..  o*tnuiU$»!on  decided.  In  view  of  the  fact  that  there  was  no  monopoly 
1  rh-  f  the  comi)etltlon  was  free  and  that  the  last  power  in  the  field  was 
.*  ins  nt*  more  than  a  rejisonablo  profit,  to  let  the  matter  rest. 


•. « 
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TJme  went  ou,  and  finally  Uie  date  of  expiration  of  the  tennre  fierlod  arrived, 
BAd  the  title  of  the  hydroelectric  plant  passed  to  the  Federal  Govermueut.  *I1ie 
popular  notion  In  the  district  of  a  lust  Government  regulation  of  ratea  hiid 
ivlwiiys  been  a  downward  revision. 

In  accordance  with  this  notion,  and  because  the  Goremmeat  imld  nothing 
for  the  water-power  plant,  rates  were  revised  downward.  They  were  Inune- 
dlately  reduced  to  around  20  i)er  cent  of  the  former  prices,  and  the  costomers 
on  the  lines  of  the  '*  amortized  **  proi)erty  were  happy.  The  great  saving  Id 
the  sum  i>aid  for  power  enabled  them  to  produce  more  cheaply,  and  In  coo- 
sequence  they  were  enabled  to  undersell  their  competitors  in  the  district  who 
paid  the  prevailing  rates  for  power.  Up  to  this  time  all  went  well,  but  jmtt 
here  the  trouble  began.  The  Injured  comjietltors  c^implalned  to  WasblngKm 
lliat  they  were  being  discriminated  against,  that  they  were  being  driven  out 
of  busiuess  by  the  unfair  competition  of  favorites  of  the  Govemmeut,  who  were 
receiving  power  at  but  a  fraction  of  the  price  at  which  |iower  could  be  generated 
by  coal  or  bought  in  an  oi)en  |M>wer  market.  As  all  could  not  be  aerve^l  by 
the  Government  plant,  they  |)etltloned  the  Government  to  raise  Its  prices  to 
meet  the  prevailing  prices  from  the  other  sources  of  supply  In  the  district,  r.nd 
the  price  of  Government  power  was  raised  to  meet  this  just  deuuiud. 

Trices  were  once  more  back  on  the  old.  high  level  prevailing  before  the  tennt< 
nation  of  the  tenure. 

But  the  consumers  had  become  educated  by  all  these  exiierleuoes  to  a  b«Htrr 
understanding  of  the  economic  questions  Involved.  They  had  dlscovereil  the 
true  cause  of  the  high  prevailing  prices  for  |)ower.  They  t>ecame  convln*^! 
tliat  the  projectors  were  Justified  In  making  the  heavy  amortisation  chitrge. 
and  they  realized  that  if  water-iiower  plants  were  to  be  built^  and  at  the  eiMl 
of  50  years  turned  over  to  the  Government,  that  the  consumers  of  power  in  the 
district  were  the  ones  who  would  really  pay  for  the  gift,  not  the  project (»riL 
They  therefore  iietltloned  Congress  to  take  action  to  remove  tlie  justlficathm 
for  the  heavy  '* amortization'*  charges.  suggoKting  that  the  tenure  of  all  wntcr 
powers  be  made  unlimited  If  the  grantee  would  take  the  form  of  n  public- 
service  cor|K>ratlon  and  be(H)me  subject  to  the  regulation  and  innitrol  of  <^iveni- 
nient  In  all  matters  ofl'ecting  the  jiubllc  intercKt. 

This  Is  the  history  that  we  hoiie  will  never  feally  be  written.  It  would  t»o  n 
colossal  mistake  to  require  the  consumer  of  power  to  endure  many  yearn  «>f 
excessive  rates  only  to  find  In  the  end  that  the  sacrifice  had  lieen  In  vain  nml 
that  the  remedy  ((loverument  regulation)  that  finally  hud  to  be  applied  to  pre- 
vent the  creation  of  a  greater  evil  (viz.  dtSi'rimlnatlng  rates)  was  •  reuifily 
that  If  employed  in  the  bcKlnulng  would  have  preveiitetl  any  nbui^  either  to 
the  consnmer  or  the  projtvtor. 

But  side  by  side  with  this  history,  which  relates  to  water  imwers  only  ttuii 
are  so  favored  by  nature  and  so  locattn!  that  the  t rattle  would  bear  the  ne«x*ft' 
sary  amortization  charges,  there  may  be  written  the  uneventful   history   t»f 
omny  other  sites  which,  liecause  they  were  not  so  favtired  as  to  Im*  able  to  mi|» 
|iort  heavy  amortization  charges,  never  reached  the  dexelopetl  stage. 

The  limited-tenure  policy  will,  of  course,  end  the  poHsibiiiiy  of  any  pr«»ni. 
reasonable  or  unreaMmable.  to  the  projector  after  the  e.xplnition  of  the  M^yiMr 
tenure,  and  will  Increase  the  physical  assets  and  taxing  |Kiwer  of  the  F^'di^nil 
<3overnment,  but  It  will  not  prevent  the  projectors  charging  all  the  **iraUle* 
will  bear  during  the  tenure  |«rlod  unless  the  prliielple  of  Govenuuent  r«'i?n lo- 
tion Is  effe<'tlvely  applied.  In  applying  the  prlnelple.  however,  tlie  regtilatlut: 
iiuthorlty  Is  bound  to  recognize  the  Justice  of  the  projectors  (collecting  from  xU^ 
consumers  of  jiower  a  heavy  ••anM>rtlzntltin  **  chartie.  a  rharge  that  wonid  be 
nlmost  unnc^cessary  if  the  tenure  were  unlimited. 

Without  the  application  of  the  regulating  prluelple  the  eonsunier  had  a  rl^ht 
to  feel  that  the  projector  will  charge,  under  the  e,^l^t^ng  IliiiUfd  tennre  fnOUy. 
all  the  "trattio"  will  bear,  and  It  can  be  l»ut  a  Hhiall  HJtilsfarilon  to  the  imo- 
sumer  to  know  that  the  projector  will  not  \>e  able  to  keep  It  all.  but  will  I* 
foHHHl  to  divide  the  sihMIs  with  the  Keilernl  Govenunent.  The  i-ouMumer  \h 
not  BO  much  c<mcerned  with  what  Is  done  with  the  money  he  payn  for  iH»\ver  as 
be  la  In  how  much  he  pays  for  p<»wer.  Ills  primary  oIiJihM  Is  not  to  piweiit  the 
projector  from  liecoming  enrlchwl  by  what  the  tHuiHumer  pays,  but  to  see  that 
he  pays  no  more  than  la  reastmably  ne<»essary  for  the  »er\lee  reiideretl. 

The  llniltiMl  tenure  |»«>llfy  as  expiVK-Mtl  hi  the  existing  Ke.li'r:il  U»;:iHl.itl«»n  and 
regulations  Ik.  to  a  e«'rtaln  extern,  an  effe^'lhe  \\«M|Min.  luit  a  very  rrude  one  U* 
limit  the  protiu  of  the  proJe<i»)rH  of  water  |H)\ver. 

There  are  two  general  melhixls  of  llniltlni;  the  profits.  One  Is  to  appl.v  the 
principle  of  regulation  downward:  the  other  Is  to  Usiie  the  prUe  uim»sirIcUHl 
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but  to  iQcreatiie  the  cost  to  tlie  prujoctor  of  conductiug  his  business.    The  limited- 
ffnure  iiulicy  luirtukes  ot  the.  nature  of  the  intter  remedy. 

Thf  i-ouf^nuiers  are  not  pnrticulurly  luleresttd  in  reducing  the  profits  of  the 
water- power  projectors  except  as  such  reduction  of  protits  brings  about  a  reduc- 
xion  iu  iirices  to  them.  For  the  Federal  Government  to  lay  a  tax  of  $12.S|0  (see 
f.  Si|  per  delivered  horseiioirer  per  annum  would,  it  is  true,  under  u  system  of 

li.irxiiig  what  the  "  traffic"  would  bear,  reduce  by  $12.50  i>er  horsepower  year 
ctie  protits  of  the  projectors.  It  would  not,  however,  beuetit  the  consumer,  who 
t.;::uutet3*  ]«j>ys  the  tax,  except  to  that  iufinltesiuial  extent  that  he  Is  one  of 
I'MflO.fiuo  iK*t)|'le  and  is  a  part  owner  of  the  $12.50  paid  into  the  TTnited  States 
Tn».i<ory. 

If  the  tniffic  will  not  bear  $12.50  per  horsepower  per  annum  tax  to  the  Federal 
•:«iieruiiient.  then  the  *'  average  *'  water  power  will  not  be  develoi>ed  under  the  50- 
5<>dr  tenure,  and  the  uuiu  who  wants  to  use  power  in  ths  district  suffers,  but  the 
••xtiepilonal  water  power  may  be  developed  under  that  policy. 

In  its  practical  value  the  argument  herein  presented  must  stand  or  fall  on 
irbether  the  ** amortization"  charge  herein  referred  to  is  academic  or  substan- 
t^>'  in  its  proiiortions,  or  whether  the  collection  of  a  ju.st  "  amortization  "  charge 
HiM]td  work  a  fancied  or  a  real  injury  to  the  consumer. 

1<»  determine  what  this  just  **  amortization  *'  diarge  should  be  per  horsepow*er 
y^jT  He  must  make  certain  assumptions  regarding  the  cost  of  the  development 
.  nJ  the  CHiuiralent  amortization  period.  While  it  is  extremely  difficult  to  gen- 
*rdiiz4f  ou  this  subject,  there  would  seem  to  be  introduced  no  substantial  error 
•  /  «ie  assume  the  following  as  the  conditioiLs  under  wblch  the  *'  average**  water 
{vf^er  would  have  to  be  developed  under  present  Federal  legislation. 

A\«'r/»e  cash  cost  of  hydroelectric  iilant  i)er  wheel  horsepower  In- 
$t;illed    $100. 00 

Ar^rage  cash  cost  of  hydroelectric  iilant  iier  wheel  horseiwwer  de- 
livered to  consumer $100.00 

Aienige  caish  cost  of  high-tension  transmission  line,  substations,  local 
distrlbming  circuits,  apparatus,  and  appliances  i)er  horseixiwer  de- 
lliered  to  customers $100.00 

T*ta}  ATerage  cash  investment  per  one  horse|x>wer  capacUy  delivered 
to  customers  $320.00 

Price  received  for  l>onds  from  original  underwriters  iu  an  oi)en  and 
cuiii|>etitive  money  market per  cent—  .80 

Face  value  of  bonds  issued  per  horsepower  of  delivered  capacity  in- 
oiudins  distributing  system $400.00 

Tenii  of  tH>iids  on  which  timinced years 30 

Kfiuivjilent  period  during  which  full  output  of  plant  is  sold  prior 
ti»  m-iturity  of  t>ond8 yenrs,_  20 

Ar.'itial  tax  necessary  to  be  added  to  the  power  rate  to  enable  the 
tf^M^n  to  be  retired  at  maturity  and  the  pljint  to  he  presente<l  to  the 
«;or»rameat  nt  the  end  of  the  tenure horsepower  per  annum..    $12.60 

Tb«^  may  t>e  welMnfornied  i^ersons  who  may  hold  different  views  ns  to 

*!te  ucciirucy  of  the  assumptions  that  have  l>een  made,  and  ui)on  which  tlie  ex- 

rra  •'hanee  of  $12.50  tier  horsei^ower  per  yeair  is  predicated,  but  no  well-informed 

#-rNoii  could  hold  ide:is  as  to  their,  modification  which  would  reduce  the  re- 

•  rhig  annual  amortization  charges  to  a  figure  so  low  that  it  would  not  re- 
.11  a  mibstantlal  burden  to  consumers  and  serious  check  to  the  conservation 

•  f  fhe  irater-i>ower  energy  now  going  to  waste. 

T»  rest  this  theory,  let  any  well-informed  i)erson  make  his  own  assumptions 
ft  ff»  rb«*  cost  of  proiierty.  etc.,  and  let  him  calculate  th:>refroin  his  own  annual 

'vi-'niz-tlon**  charge  or  tax  on  the  "average"  water  iwwer. 
Th«*  foregoing  aiuilysls  seems  to  i>oint  clearly  to  the  conclusions: 
fa>  Thnt  the  limited-tenure  policy  as  applied  to  water  i)owers  does  not  offer 
-  tjirfAriory  soluti^m  of  the  question  that  confronts  me. 
«/#!  TbJt  it  Is  wrong  In  principle. 

•  I  That.  If  adhi^red  to.  it  will.  btHMuse  of  long  3'eMrs  of  injustice  to  the 

•  *  rnier*  of  fjower.  lead  inevitably  and  by  the  petition  of  the  consumers  theni- 
«•■<»'«  f«»  nulinilted  tenure  under  Governm<4it  regulation. 

m/i  Tbut  the  public  Interest  requires,  under  effective  governmental  regula- 

•  II,  «»ifher  sm  unlindted  tenure  or  a   long  term  fixed  tenure,  Indetemiinnte 
rfMfter.  at  the  option  of  the  Government;  the  entire  pn>i>erty  and  business 

•  t»A  fnk«ni  over  and  paid  for  by  tlie  (tovemment  upon  the  termination  of  the 
rrant- 
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STATEMENT  OF  MB.  H.  L  COOPEB,  OF  NEW  TOBK,  N.  T.,  A  CON« 
SITLTINO  ENOINEEB  ENOAOED  IN  THE  BTTHDINO  OF  WATEB 
POWEBS. 

The  Chairman.  Give  your  name,  residence,  and  occupation  to  the 
stenographer. 

Mr.  Cooper.  Mr.  Chairman,  and  gentlemen  of  the  committee,  I  am 
a  consulting  engineer  engaged  in  the  building^  of  water  powers  and 
would  like  to  talk  to  you  for  a  very  few  minutes,  based  upon  22 
years  of  continuous  experience  in  finding  water  powers,  designing 
tliem,  building  them,/and  financing  them. 

I  have  had  the  pleasure  of  listening  for  four  days  to  the  presenta- 
tion of  the  different  views  before  this  committee.  I  have  no  set 
remarks  to  offer,  only  some  observations  to  deliver  in  an  informal 
way;  and  the  first  observation  that  I  have  is  that  it  has  been  with  a 
feeling  of  pleasant  surprise  to  observe  the  deep  interest  that  the  com- 
mittee is  taking  in  this  question.  Because  irom  my  knowledge  of 
the  subject  I  am  of  the  opinion  that  there  is  no  subject  of  more 
importance  to  the  American  people  than  a  correct  underetanding  of 
this  whole  water-power  question. 

I  have  been  informed  by  the  chairman  and  by  various  members  of 
the  committee  that  what  the  committee  is  seeking  are  facts,  and  that 
after  they  get  the  facts  they  w*ill  then  be  better  able  to  judge  as  to 
what  kind  of  legislation  should  be  passed. 

Before  I  go  into  a  bi  ief  discussion  of  some  facts  which  I  want  to 

E resent  to  you,  I  desire  to  say  one  word  about  a  question  that  was 
rought  up  in  the  hearing  yesterday  with  reference  to  the  relation- 
ship that  exists  between  the  department  heads  in  the  various  (lov- 
ernment  departments  and  the  chiefs  of  the  departments.  I  have 
never  had  tne  pleasure  of  knowing  very  many  of  the  heads  of  the 
departments,  but  I  have  been  before  the  department  heads  them- 
selves for  about  10  years,  notablv  in  the  extensive  dealin^rs  that  we 
had  when  w*e  built  the  Keokuk  I^am  across  the  Mississippi  River  at 
Keoknk,  Iowa.  But  I  want  to  say  that  in  all  of  these  10  years  I  have 
never  found  at  any  time  any  disposition  on  the  part  of  any  Oovern- 
ment  official — appointed  or*  otherwise — to  be  unjust  or  biased  or  in 
any  way  to  talce  any  unnatural  or  abnormal  view  of  anything 
whatever. 

Senator  Clark.  May  I  ask  a  question  there! 

Mr.  (\k)pbr.  Yes,  sir. 

Senator  Clark.  I  understand  that  you  were  the  engineer  in  charge 
of  the  work  on  the  Keokuk  Dam? 

Mr.  C<K)PKR.  Yes,  sir. 

Senator  (Yark.  I>»t  me  ask  you  whether  or  not  that  dam  dealt 
with  anything  except  navigable  waters  and  privately  owned  landst 

Mr.  (\K>rKR.  Navigalilc  waters  and  a  large  lot  of  privately  owned 
land. 

Senator  Clark.  Yes.  But  what  I  want  to  get  at  is  this,  that  the 
coni*truction  of  that  dam  would  not  occur  in  any  way  under  this 
bill  that  is  now  l)efore  this  committee,  would  itt 

Mr.  C<K)rER.  Well,  it  might,  if  the  question  of  public  lands  had 
to  do  with  navigable  streams. 

Senator  Clark.  But  are  there  any  public  lands  at  Keokuk! 

Mr.  Cooper.  No. 
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Senator  Clark.  And  there  are  no  waters  at  Keokuk  with  which 
joM  dealt  except  the  navigable  Mississippi  ? 

Mr.  CooFER.  That  is  correct. 

Senator  Clark.  Then  it  occurs  to  me  that  the  Keokuk  Dam  and 
the  proposition  connected  with  that  would  come  directly  under  a 
power  bill  which  is  now  being  considered  by  another  committee  of 
this  bodv. 

Mr.  Cooper.  Yes. 

Senator  Clark.  And  that  this  bill  which  we  are  now  considering 
deals  only  with  nonnavigable  waters  where  public  lands  are  con- 
cerned as  possible  power  sites. 

I  just  want  to  make  that  clear  before  you  go  on. 

Mr.  Cooper.  I  was  not  going  to  dwell  on  the  Keokuk  Dam.  That 
is  all  I  want  to  say  on  that  proposition,  that  my  experience  here  in 
Washington  with  officials  generally  has  alw^ays  been  that  they  were 
of  a  most  fair  character  wherever  they  have  been  found. 

Senator  Xorris.  I  do  not  care  to  do  it  now,  but  some  time,  without 
interrupting  you,  I  do  want  to  ask  some  questions  about  the  Keokuk 
Dam. 

Mr.  Cooper.  I  will  be  veiy  glad  to  answer  them,  Senator  Norris. 

Senator  Smoot.  In  this  connection,  Mr.  Cooper,  may  I  ask  whether 
y<»ii  have  had  any  connection  whatever  with  developing  power  in 
the  West  where  public  lands  w^ere  involved  and  you  were  compelled 
to  pet  a  permit  from  the  department  here  in  Washington? 

Mr.  Cooper.  Only  as  a  consulting  engineer,  where  other  interests 
^e'ured  the  permit. 

Senator  Smoot.  But  you  have  never  tried  to  develop  one,  nor  to 
seiure  the  money  for  the  purpose  of  developing  any  such  power? 

Mr.  Cooper.  No;  I  do  not  think  I  would  under  the  present  circum- 
^anres  trv  that. 

Senator  Smoot.  Nor  have  you  in  the  past? 

Mr.  Cooper.  No. 

Senator  Robinson.  May  I  ask  you,  in  that  connection — ^if  this  law 
is  passed  would  you  take  a  lease  under  it? 

Mr.  Cooper.  I  would,  under  certain  amendments  which  I  have 
prepared  and  which  I  would  like  to  offer  for  the  consideration  of 
ilie  committee. 

Senator  Norris.  Tn  connection  with  the  Keokuk  proposition,  you 
did  deal  with  the  Government  officials  a  great  deal,  did  you  not? 

Mr.  Cooper.  Yes,  sir;  over  a  period  of  about  10  years. 

Senator  Smoot.  You  were  dealing  with  the  War  Department  offi- 
cifi]^  however? 

Mr.  Cooper.  Entirelv. 

Now.  one  of  the  first  things  I  want  to  say  about  this  whole  water- 
fviwer  proposition  is  that  with  respect  to  water-power  development 
j«**r  se,  if  you  please,  there  is  a  great  deal  of  misinformation  abroad 
in  tlie  land,  and  I  do  not,  for  the  life  of  me,  understand  why  some 
<■  f  thc-sp  having  important  facts  connected  with  the  water-power 
(r:5snes8  have  not  laid  them  before  this  committee,  because  these 
farts  have  a  great  deal  to  do  with  the  form  of  this  bill. 

The  first  thing  I  want  to  say  with  respect  to  the  water-power 
» •    ines^  in  general  is  that  it  has  suffered  greatly  in  respect  to  profit 

orn  two  very  great  opposing  natural  difficulties.  The  first  diffi- 
♦f  these  having  important   facts  connected  with  the  water-power 


/. 
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culty  is  that  the  water-power  business,  as  applied  to  hydroelectric 
work,  is  a  new  art,  not  scarcely  over  20  years  of  age.  I  want  to 
present  to  this  committee  the  fact  that  within  the  last  10  or  12  yeirs 
more  than  600,000  horsepower,  built  upon  navigable  streams  and 
upon  public-land  permits,  has  been  a  distinct  and  absolute  failure 
from  a  financial  standpoint  to  the  extent  that  the  parties  who  put 
their  money  in  these  several  investments  can  not  again  be  appealed 
to  to  go  into  similar  investments. 

In  the  hearing  before  the  Committee  on  Interstate  and  Foreign 
Commerce  I  gave  a  list  of  these  powers,  but  I  am  not  going  to 
trouble  this  committee  with  reenumerating  them.  I  will  tell  you« 
however,  that  on  page  27  of  the  report  you  can  find  a  list  and  you 
can  investigate  to  your -heart's  content  and  see  whether  this  impor- 
tant statement  of  mine  is  a  fact. 

Senator  Nonius.  If  the  witness  is  willing,  I  would  like  to  hare 
him  incorporate  that  list  in  the  hearings  hei*e. 

The  Chairman.  All  right.  Hand  it  to  the  stenographer;  Mr. 
Cooper,  and  it  will  be  incorporated  in  the  record. 

Senator  Norris.  1  think  it  would  be  important  to  have  that  list  in. 

The  Chairman.  That  will  be  done. 

Mr.  Cooper.  I  will  hand  it  to  the  stenographer  before  leaving*  in 
order  that  the  record  may  be  complete. 

The  Chairman.  Yes;  if  you  please. 

(The  list  referred  to  above  is  as  follows:) 

Partial  list  of  tcater-powcr  dcrclopmcntn  ir/ifWi    hare   been  either   tkrt*m0k 

rvccivcrtthipt  or  proved  bad  inrrntmemtM. 

Hodiion  River.  Spice  Fnllii,  N.  Y.,  Meflinnlc^vllle.  N.  Y 62.noo 

Mlcbif^nn  Ijike  Siii>erlur  Power  Co..  Saiilt  Ste.  Mnrle.  Mich _.  23.4^)0 

Greiit  ShoHhone  &  Twin  Fulls  Wiitor  Power  Co..  Pocatello,  Idaho 10.  diO 

Antmns  Power  &  TJi;htlnff  Co.,  DurniiKo,  Colo 4.  r«<«> 

Centrnl  Colontdo  Power  Co..  Denver,  Colo __.    40.  0(tf> 

WiRoonHln  Iljillwny.  Ll«htlnK  &  Power  Co.,  Ilutfleld.  Wis _ R  i«M> 

MrCnll  Kerry  Power  Co..  McCall  FeriT.  Pa..  ._ 80.  OiM> 

Hnnford  Irrlication  &  Power  Co..  Priest  Riiplds.  Waah 4.  iw*) 

Yadkin  Klver  Power  Co..  norklngham.  N.  C 2^ivM\ 

ITaaser  I*nke  (Mont.)   Power  Co                ,       ._ 15  mm 

ChiittanooRa  k  TennesHw*  Kiver  Power  Co..  Clia(tancH>Ka.  Tenn 40.  Ooo 

8t  Lawrence  River  Power  Co.,  MaHsenn.  N.  Y AiMaio 

Aufitin  Doni,  Tex.  _ .  _ 25.0iM> 

StanlsInnM  Kleetrle  Power  Co..  San  Frnnrljk^o RO.  oiv) 

\Vhltney  plnnt.  on  Yadkin  River 20.4ttii) 

M  iM*el  I  a  neons  small  water  iiowers.. (Vil.fvio 

Alabama  Power  Co. _.   ..  _  To.i^n) 

Appalachlun  Power  Co .   .    211.  4o!uiiO 


Total     _  C10.ri«lO 

Mr.  C(K)PER.  The  fact  that  there  are  some  GOO.OCX)  horsepower  that 
have  lKH»n  mistakes  and  failures  means  that  in  the  vicinity  of  alH>ut 
$lL'.'i,0(iO,(M)0  luno  Uvn  sorrowfully  invr>(tHl.  Now,  in  anv  new 
enterpri.se  you  can  not  in\c-t  J?rj:»'<MH).iHMi  and  ha\e  it  come  out  a 
failure  without  nuiking  it  exccedin|fly  diflicult  to  get  money  for 
new  enterprJM^s.  whether  they  are  on  i)ublio  lands  or  whether  they 
are  on  navigable  .streams. 

Senator  NoRins.  Have  some  of  these  investments  l)een  successful? 

Mr.  (\k>pkii.  Not  in  this  list  I  am  talking  about.  In  general,  the 
water-powi>r  investnuMits  ha\e  not  been  a  su(*cess  u|)  to  date. 
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Senator  Norkia.  Do  you  know  of  any  that  have  been  successful? 

Mr.  Cooper.  I  may  say  very  few.    I  would  hate  to  mention  them. 

Senator  Xorris.  If  there  are  those,  I  would  like  to  have  a  list  of 
them  also. 

Mr.  Cooper.  I  will  try  to  make  up  a  list  and  put  it  in  the  record, 

Senator  Clark.  When  you  say  "  successful "  do  you  mean  they 
are  returning  a  present  dividend  'i 

Mr.  Cooper.  No;  not  that  they  are  returning  a  present  dividend. 
Host  of  them  in  the  list  I  will  submit  have  gone  through  the  hands 
of  a  receiver. 

Senator  Ci^ark.  That  is  what  I  want  to  get  at. 

Mr.  Cooper.  That  is  the  fact. 

Senator  Clark.  Because  I  presume  some  of  them  which  have  not 
m  returned  a  dividend  may  be  successful  in  being  able  to  return 
dividends  shortly. 

Mr.  Cooper.  Yes. 

Senator  Norris.  Some  railroads  have  done  the  same  thing,  and  yet 
the  railroads  are  successful.  It  may  be  that  some  of  these  that  have 
pone  through  the  hands  of  a  receiver  have  gone  through  for  the  same 
reason  some  of  the  railroads  have — because  of  a  lot  of  financial  leger- 
demain by  which  the  investors  have  been  skinned. 

Mr.  Cooper,  I  am  glad  you  brought  up  that  question,  because  the 
next  thing  1  am  going  to  say  will  probably  answer  that.  The  most 
rigid  scrutiny  you  can  make  of  this  list  will  show  that  the  failures 
h.ive  not  come  about  from  the  financial  legerdemain  you  speak  of, 
but  the  honest  mistakes  of  the  engineers,  to  a  very  large  extent. 
Now,  I  am  an  en^^neer  and  it  is  not  a  very  pleasant  thing  for  me  to 
^.'ly  that  these  difficulties  have  come  about  through  the  mistakes  of 
engineers,  but  that  is  the  fact.  The  mistakes  were  honest  mistakes  in 
most  all  of  the  cases  and  they  included  misestimates,  if  you  please, 
of  the  quantity  of  water  in  most  cases,  running  all  the  way  from  80 
to  200  per  cent.  And  then  the  plants  always  cost  a  good  deal  more 
ifian  the  engineer  told  the  banker  they  would  cost,  with  the  result 
tfiat  the  financial  showing  is  rarel}'  half  as  good  as  what  the  .engineer 
jTomLsed  at  the  outset. 

Senator  Clark.  I  think  it  is  reasonable  to  conclude  that  is  the  case, 
because  in  connection  with  the  Government  irrigation  work  I  know 
of  not  one  but  that  vastly  exceeded  the  engineers'  estimates. 

Senator  Tno3iA8.  The  same  is  true  of  architects,  also. 

Senator  Xorris.  And  the  same  thing  is  true  in  building  a  corn- 
'rib. 

>fr.  Cooper.  I  am  glad  of  that,  because  the  corncril)  helps  us  out 

Senator  Norris.  I  believe  that  some  of  that  has  come  about  because 
♦i'  things  that  were  unforeseen  and  that  the  engineer  could  not  be 
c\pected  to  foresee — in  other  words,  because  of  the  cost  of  material, 
i:e  rost  of  labor,  and  the  high  cost  of  living,  that  has  been  constantly 
r  nng  up. 

Senator  Thomas.  Another  thing  would  be  the  physical  obstacles 
t}i.-it  could  not  be  foreseen. 

Senator  Norris.  Exactly — physical  obstacles  that  could  not  be 
fr»peseen,  as  Senator  Thomas  says,  and  which,  perhaps,  even  God 
h  rnsielf  could  not  foresee.  And  it  is  safe  to  say  that  difficulties  of 
l(;at  kind  will  always  be  encoimtered.     But  the  engineer,  in  his  esti- 
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mate,  adds  some  per  cent  to  the  cost,  does  he  not,  to  cover  those  con- 
tingencies? Because  everybody  knows  they  are  going  to  run  on  t<» 
something,  somewhere,  which  has  not  been  foreseen,  and  that  it  is 
going  to  cost  some  money. 

Mr.  Cooper.  Yes.    But  the  trouble  with  that  per  cent,  Senator,  i^ 
that  we  never  get  it  bi^  enough. 

Senator  Norris.  I^robably. 

Mr.  Cooper.  And  as  u  result  of  the  difficulties  I  have  just  enumer- 
nted,  hydroelectric  securities  are  very  unpopular  in  our  American 
market,  so  much  so  that  the  market  we  can  reach  is  constantly  l*e- 
coming  more  limited  in  area.  In  this  connection  it  might  also  l>^* 
said  that  up  to  within  the  last  three  or  four  years  we  have  been 
able  to  sell  a  large  amount  of  hydroelectric  securities  in  Kuro[)e,  Imii 
the  war  has  of  course  closed  this  field  completely.  It  might  l^e  in 
terestinc  to  know  that  in  the  financing  or  the  Keokuk  enlerpri-4« 
practically  all  of  our  $16,000,000  of  bonds  wei'e  placed  abniml.  l>e 
cause  we  could  not  place  them  in  this  country.  I  think  you  will 
agree  this  is  a  very  good  reason  for  ])]ncii]g  them  abroad. 

The  foregoing  wul  give  you  a  general  idea  of  the  first  difficulty  1 
mentioned. 

Now,  the  next  difficulty  in  the  way  of  water-power  investmonl.s  l«» 
which  I  want  to  call  your  attention  is  the  very  serious  one  of  com- 
petition from  stream,  and  this  competition  is  entirely  normal  and 
sane  and  leiritimate.  It  is  a  competition  that  can  not  U'  regulati'*! 
and  probablj'  never  will  be  regulated  and  should  not  be  regulalo«l. 
Nevertheless  it  is  a  physical  fact  that  the  water-power  engineer  hu^ 
everywhere  met  eacn  six  months  with  some  new  invention  that  is 
bringing  down  the  cost  of  steam  power,  against  which  the  water- 
power  engineer's  product  has  to  compete. 

On  tlie  question  of  capital  investment,  which  was  touehe<l  on  her* 
yesterday,  when  I  first  went  into  this  business  $1*25  was  a  good,  fair 
estimate  of  the  capital  cost  per  horsepower  for  a  c(miplete  sleani 
plant,  and  to-day  it  is  $40,  or  one-third.  This  question  of  eapiljil 
cost  is  of  most  importance,  because,  first,  in  its  primary  effect  in  re- 
ducing <he  cost  oi  the  steain-generated  horsepower,  and,  second,  in 
the  greater  ease  there  is  in  si'curing  money  where  the  anH)unt  of 
capital  re(|uire(l  is  so  small  an  amount  per  unit  of  power. 

If  the  steam  engineers  had  <|uit  their  efforts  in  their  work  of  re- 
ducing  the  cost  of  steam  power  ^^hen  they  nnlucecl  the  cost  of  tht* 
instalhition  from  $li'r>  down  to  $10,  we  would  have  been  very  happy. 
They  have  not  been  C(»ntent  in  redueing  the  c<»st  on  the  capital  >ide, 
however,  but  have  gone  a  great  ileal  further  and  so  increased  the 
efficiency  of  their  steam  units  all  the  way  down  the  line  that  toilav 
the  amount  of  coal  c<msuinption  per  horsepower  is  less  than  huh' 
what  it  was  15  or  20  years  ago.  Again,  the  steam-generatinir  ^lu 
tions  of  to-day  re«|uire  much  less  repair,  much  less  oil,  much  less 
Ial)or,  than  usimI  to  be  the  casts  and  the  total  roult  of  all  of  thi> 
steam  competition  may  Ik*  l)oiled  down  to  a  statement  that  steam 
power,  all  charges  paid,  to-day  ibn-s  not  cost  mon»  than  40  per  ivnt 
of  the  same  cost  !.•>  or  20  years  ago. 

From  this  statement  you  will  see  that  the  water-power  engineers, 
all  through  a  campaign  of  aci|uirinff  knowle<lge  of  a  new  art,  have 
l)een  com|K»lled  to  compete  in  a  striking  degnn.*  with  an  art  that  has 
had  100  vears  of  experience  l)ehin<l  it,  and  we  certainly  haNe  been 
put  to  it  in  a  very  si»vere  degree. 
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Senator  Clabk.  During  what  period  has  that  reduction  been 
going  on! 

Mr.  Cooper.  For  about  15  years. 

Senator  Xorris.  That  is  is  exceedingly  interesting,  and  I  want  to 
ask  you  what  reduction,  if  any,  during  the  same  length  of  time, 
has  there  been  in  the  ordinary  cost  of  developing  water  power? 

Mr.  Cooper.  That  has  gone  in  the  other  direction,  uniortunately. 

Senator  Norris.  That  has  gone  up? 

Mr.  Cooper.  Yes,  sir. 

Senator  Norris.  Have  there  been  any  inventions  in  that  line  that 
have  had  a  tendency  either  to  decrease  the  cost  or  improve  the 
quantitv  of  energy? 

Mr.  Cooper.  No,  sir.  The  inventions  have  been  very  considerable 
in  water  power,  but  they  have  been  more  in  the  direction  of  improve- 
ments in  operation  rather  than  a  decrease  in  cost  of  construction. 

Senator  Smoot.  Another  thing  in  that  connection  is  this,  that  the 
v*-ater  powers  that  were  cheaply  developed  were  the  ones  that  were 
uken  nrst? 

Mr.  Cooper.  Yes,  sir. 

Senator  Smoot.  And  now  they  will  grow  more  costly  as  they 
become  less  in  number? 

Mr.  Cooper,  les,  sir. 

Now,  the  question  arose  yesterday  of  how  much  it  cost  to  develop 
a  water  power.  Manifestly  it  is  impossible  to  say  exactly  what 
those  costs  are,  but  my  observation  is  that  the  water  powers  of  the 
I'ntted  States  that  have  to  compete  against  this  $40  capital  cost  of 
**team  have  been  constructed  at  about  an  average  cost  of  $160 — real 
(1- 'liars.  And  whenever  I  use  in  these  remarks  the  word  "dollar,'' 
I  mean  u  dollar,  instead  of  stocks,  bonds,  or  anything  of  that  kind. 
I  mean  a  real  dollar. 

Senator  Cij^rk.  I  suppose  your  development  there  at  Keokuk  is 
nt»  of  the  largest  of  any,  and  perhaps  you  will  get  as  much  for 
>oTir  dollar  as  in  any  other  of  the  large  enterprises.  Can  you  tell 
■!-,  or  do  you  care  to  tell  us.  what  the  cost  per  horsepower  has  been 
there? 

Mr.  Cdoper.  1  am  perfectly  willing  to  tell  you.  The  present  cost 
of  what  we  have  installed  is  about  $175  per  horsepower. 

Senator  Clark.  What  is  the  capacity  of  that  plant? 

Mr.  Cooper.  One  hundred  and  twenty  thousand  horsepower.  And 
when  we  get  it  all  sold  and  develop  the  balance  the  cost  will  be  about 
il'20  per  horsepower. 

Senator  Ci-ARK.  Your  entire  capacity  ? 

Mr.  Cooper.  Yes;  $120. 

Senator  Thomas.  You  mean  cost  of  production? 

Mr.  Cooper.  No,  sir;  I  mean  capital  cost,  which  has  to  be  com-^ 
pared  to  the  $40  cost  of  steam. 

Senfltc*r  Thomas.  Why  does  the  capital  cost  decrease  as  your  out- 
put increases? 

Mr.  Cooper.  Because  in  any  water  power  you  have  to  build  a  great 
deal  of  construction  work  for  the  ultimate  installation  at  the  time 
v»»ii  aro  putting  in  your  primary  installation.  For  instance,  your 
dam  has  to  be  just  as  long  and  has  to  be  completed  clear  across  the 
▼ater  for  50,000  horsepower,  even  if  you  are  going  to  get  ultimatdj 
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100,000  horsepower.     And  it  is  the  same  for  all  the  other  items  of 
the  development. 

Senator  Thomas.  I  understand  that.  But  I  do  not  tmderstand 
how  you  decrease  the  capital  cost  as  you  increase  the  output 

Mr.  Cooper.  Because  it  increases  the  horsepower. 

Senator  Norris.  He  is  talking  about  the  cost  per  horsepower. 

Senator  Thd^i as.  I  understand  that  he  is  talking  about  the  horse* 
])ower;  but,  for  instance,  take  this  case:  If  John  Smith  has  $100,000 
mvested  in  a  department  dry-goods  store^  I  do  not  see  how  his  cost 
is  any  less  or  in  any  way  affected  by  the  amount  of  his  annual  sales. 
He  has  that  much  money  invested. 

Mr.  Cooper.  No  :  because  if  he  does  more  business  in  the  same  shelK 
then  his  cost  of  selling  is  less. 

Senator  Thomas.  The  initial  cost  is  the  same  then,  and  the  cost  of 
liorsepower  depends  on  the  amount  of  vour  output! 

Mr.  Cooper.  No;  not  at  all.  I  will  explain,  in  the  case  of  the 
Keokuk  Dam  we  have  about  120,000  horsepower  capacity  installed 
now,  and  that  has  cost  us  about  $175  per  horsepower.  Now,  to  com- 
plete that  so  that  we  can  develop  200,000  horsepower  will  only  take 
a  sufficient  amount  of  money  to  bring  that  doMrn  to  about  $120  i>er 
horsepower. 

Senator  Thomas.  In  other  words,  you  add  to  the  cost  of  your  in- 
stallment, and  the  increase  of  the  unit  horsepower  decreases  the  cost 
per  horsepower? 

Mr.  Cooper.  That  is  the  idea  exactly,  sir. 

Senator  Thomas.  All  right,  I  understand  you  now. 

Senator  Smoot.  Do  you  remember  what  the  cost  per  horsepower 
was  at  the  great  Niagara  plant? 

Mr.  Cooper.  I  happened  to  build  one  of  the  largest  plants  at 
Niagara  Falls,  and  those  plants  all  widely  differ  in  their  construc- 
tion and  occupy  widely  different  conditions  at  the  river;  but  the 
average  cost  there  is  about  $110,  taking  everything  they  have  spent 
up  to  date. 

Senator  Smoot.  And  that,  I  suppose,  is  about  the  cheapest  that 
there  is  constructed  anywhere  in  tlie  United  States? 

Mr.  Cooper.  Yes;  it  is  one  of  the  models. 

Senator  Smoot.  I  understood  it  was  between  $120  and  $125,  taking 
all  the  plants  together. 

Mr.  CfoopER.  I  think  some  recent  extensions  over  there  would  bring 
the  average  cost  down  to  $110. 

Now,  then,  as  applied  to  this  public-hinds  question,  the  laws  for  the 
water  pow^^r  to  be  developed  on  the  public  lands,  in  my  humble  opin- 
ion, should  l)e  based  upon  and  take  broad  cognizance  of  these  two 
conditions  I  have  mentioned:  First,  the  unfortunate  amount  of 
difficulties  we  have  run  into  in  the  past  with  engineering  mistakes  and 
the  conse<|uent  cost;  and,  secondly,  this  ever-inciTasinp  couipetitit»ti 
from  steam.  Unless  we  con  get  a  very  plain  recognition  of  th<>M> 
difficulties  we  have  run  into  in  the  past  with  engineering  mistakes  and 
we  W(Hrt  be  able  to  do  anything  on  water  powei's  at  alL 

If  you  find  I  have  in  the  foregoing  stateil  the  plain  truth,  then 
certainly  the  new  legislation  should  not  hamper  us  in  any  way,  but 
should  )ielp  us  to  the  utmost  if  the  public  interest  is  to  be  served 
to  the  utmost.  If  the  statements  I  have  made  are  true,  then 
practically  all  that  has  lx»en  said  by  the  theoretical  conservation* 
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ists  »  sadly  oot  of  place  and  opposed  to  the  public  interest.  If 
a  word  of  what  I  have  uttered  is  untrue,  then.  I  hope  you  will 
disregard  all  of  my  testimony  and  decline  to  hear  me  at  any  time  in 
the  futui*e.  You  may,  if  you  choose,  consider  this  a  challenge  to 
those  opposed  to  a  broad  water-power  policy  from  the  Federal  Gov- 
ernment to  either  disprove  what  I  have  said  or  admit  they  have  been 
unfair,  and  I  believe  that  it  is  not  in  the  public  interest  to  continuo 
tn  unfair  campaign  any  longer. 

Senator  Clark.  May  I  ask  you  a  question  right  there? 

Mr.  Cooper.  Yes.  sir. 

Senator  Clark.  Your  Keokuk  proposition  is  located,  as  I  under-r 
stand  it,  adjacent  to  a  very  large  coal  field,  and  consequently  the  cost 
of  fuel  ought  to  be  very  reasonable  there! 

Mr.  Cooper.  It  is  very  small;  yes,  sir. 

Senator  Clark.  Do  you  know  what  it  costs  to  develop  a  horse^ 
power  by  steam  in  that  locality? 

Mr.  Cooper.  I  think  the  average  cost  through  that  locality  would 
be  somewhere  in  the  vicinity  of  $24  or  ^5  by  steam. 

Senator  Clark.  Just  as  a  commercial  proposition,  what  consider- 
•ti<*ns  led  you  to  install  a  water  power  there? 

Mr.  Cooper.  Because  I  believed  I  could  sell  cheaper  than  $25. 

Senator  Clark.  You  proposed  to  make  up,  then,  by  economy  in 
operation  the  excessive  cost  of  your  mstallation  per  horsepower? 

Mr.  Cooper.  Of  operation ;  that  is  it  exactly. 

Senator  Norris.  While  you  are  on  the  subject,  just  tell  us  about  it 
What  are  the  facts?  Have  you  been  able  to  do  that,  and  can  you  and 
do  you,  at  Keokuk,  compete  successfully  with  coal  now^  notwithstand- 
ing where  you  have  to  sell  your  energy  ? 

Mr.  Cooper.  The  best  answer  to  that  is  that  we  have  sold  about 
S^5.(XX)  horsepower. 

Senator  Xorris.  For  what  purpose?    Give  us  an  idea. 

Mr.  Cooper.  For  all  generating  purposes.  We  are  at  this  time 
furnishing  power  for  all  of  the  street  cars  and  most  of  the  electric 
lighting  in  8t  Louis,  and  we  are  operating  the  utilities  in  Burling- 
tin  and  Quincy. 

Senator  Norris.  That  is,  for  electric  lighting  and  street  cars? 

Mr.  Cooper.  For  electric  lighting  and  street  cars,  and  all  the 

rower  used  there,  of  course,  comes  from  Keokuk.  But  down  at 
Unnibal  there  is  a  cement  company  using  our  current,  because  it 
ifQ  cheaper  than  steam,  even  with  the  cheap  price  of  coal  that  prevails 
there. 

Senator. Norris.  Do  they  use  it  for  heating  purposes? 

Mr.  Cooper.  No;  it  is  not  possible  to  use  the  power  for  that 
purpose. 

Senator  Clark.  What  do  you  receive  per  horsepower? 

Mr.  Cooper,  Our  price  to  St.  Louis  is  ^18  a  year. 

Senator  Norris.  to  whom  do  you  sell ;  to  a  distributing  company? 

Mr.  Cooper.  We  sell  to  a  distributing  company,  which  sells  to 
those  public  utilities.  That  is  a  distributing  company  which  I 
scarcely  know  anything  about. 

Senator  Norris.  You  do  not  know  the  price  at  which  they  sell  or 
what  they  make  out  of  it? 
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Mr.  Cooper.  I  do  not.  They  had  to  spend  a  very  large  amount  of 
money,  I  know,  in  order  to  receive  our  current  and  take  it  into  the 
citv.    We  deliver  it  about  10  miles  outside  of  the  city. 

Senator  Clark.  The  distributing  company  is  not  in  any  sense  a 
subsidiary  or  allied  corporation? 

Mr.  Cooper.  No  ;  not  in  the  slightest.  We  do  not  own  a  dollar  of 
their  stock. 

Senator  Norris.  It  is  not  a  municipal  corporation? 

Mr.  Cooper.  No,  sir. 

Senator  Norris.  Do  you  know  what  the  consumers  have  to  pay  in 
St.  Louis? 

Mr.  Cooper.  I  have  no  knowledge  of  that,  sir. 

Senator  Norris.  You  say  you  are  selling  to  the  municipality  oper- 
ating street  cars  and  electric  lights.  There  must  be  a  great  difference 
between  the  peak  load  and  the  minimum  amount  they  take  daily,  is 
there  not? 

Mr.  Cooper.  Yes. 

Senator  Norris.  You  sell  them  horsepower  sufficient  to  carry  the 
peak  load? 

Mr.  Cooper.  In  St.  Louis  we  do  not.  In  St.  Louis  they  carry  their 
peaks  by  steam. 

Senator  Norris.  That  is  the  point  I  want  to  bring  out.  How 
about  Burlington? 

Mr.  Cooper.  In  Burlington  we  sell  them  the  peaks  and  everything 
else. 

Senator  Harris.  In  Burlinpton,  then,  they  have  to  buy,  in  onler 
to  get  enough  to  carry  the  peak  load,  a  great  deal  more  horsepower 
than  they  would  use  except  during  certain  houi-s  of  the  day? 

Mr.  Cooper.  Absolutely. 

Senator  Norris.  Do  you  know  whether  they  have  any  sale  or  use 
for  the  e.xtra  energy  they  buy  of  you  ? 

Mr.  Cooper.  Thev  have  no  arrangement  that  I  know  of. 

Senator  Norris.  1  want  to  ask  you,  as  an  engineer — take  St.  I^uis 
and  Burlington  as  illustrations — whether  the  distributing  company 
or  the  mnniripality,  if  they  buy  and  distribute  it,  could  not  as  a 
matter  of  fact,  if  economical  in  oi)eration,  instead  of  buying  this 
power  of  you,  afford  to  build  and  onerate  steam  power  to  carry  the 
peak?  ^^'ould  that  not  be  cheaper  tnan  to  buy  the  peak  of  you  and 
not  be  able  to  sell  it? 

Mr.  Cooper.  I  think  they  could  afford  to  buy  the  peak  of  us,  be- 
cause we  have  a  very  large  capacity  of  our  own  to  take  care  of  the 
peaks  of  the  kind  you  mention. 

Senator  Norris.  If  that  be  true,  then,  it  seems  to  me,  you  arc  not 
only  competing  wi»h  coal  in  that  vicinity,  but  you  are  doing  so  by 
selling  electric  energy,  a  great  deal  of  which  nuist  necessarily  not  !» 
used  at  all  and  for  which  they  have  to  pay. 

Mr.  Cooper.  No;  that  is  not  so. 

Senator  Norris.  Isn't  it? 

Mr.  Ccx)PER.  No. 

Senator  NoRitis.  A\liat  do  they  do  with  the  e.xtra  energy  in  Bur* 
lington  ? 

Mr.  CcK)PKR.  Why,  we  ^ivc  them  what  energy  they  consume  and 
we  keep  the  balance  of  it  in  the  pool  behind  the  dam. 

Hftnr  ^or  Norris.  You  hold  it  back  ? 


WATEB-POWEB  BILL.  301 

Mr.  Cooper.  Yes. 

Senator  Norris.  Then  you  are  fixed  there  so  that  you  can  regulate 
the  quantity  of  water  that  is  going  over  the  dam? 

Mr.  Cooper.  Yes,  sir. 

Senator  Norris.  So  that  you  can  meet  the  demands  of  the  peak 
ind  then  close  down? 

Mr.  Cooper.  Yes,  sir. 

Senator  Norris.  Is  that  true,  ordinarily,  with  water  power?  Do 
Tou  have  to  spend  any  more  there  in  order  to  be  able  to  do  that? 

Mr.  Cooper.  Yes;  we  have  largely  increased  our  capacity  installa- 
tion cost  so  we  can  do  this. 

Senator  Norris.  It  costs  something  to  be  prepared  to  meet  that 
kind  of  an  emergency  ? 

^Ir.  Cooper.  It  does. 

Senator  No«ris.  That  is  a  very  important  thing  to  take  into  con- 
sideration. 

Senator  Smoot.  In  most  of  the  power  plants  in  the  West,  particu- 
larly where  they  are  located  on  public  lands  in  the  mountains,  that 
is  an  impossibility  to-day  ?  * 

Mr.  Cooper.  That  is  quite  true. 

Senator  Smoot.  Your  plant  is  located  on  the  great  Mississippi 
Sirer,  where  it  is  not  a  question  of  water;  it  is  only  a  question  of 
Uorage? 

Mr.  Cooper.  Yes. 

Senator  Norris.  It  would  not  be  possible  there  if  you  were  not  pre- 
pared to  meet  that  emergency  ? 

^Ir.  Cooper.  No,  sir.  You  have  special  topographical  conditions 
to  meet  in  the  situation  ydb  speak  of. 

Senator  Norris.  Exactly. 

Senator  CluARK.  Senator,  Senator  Smoot's  idea  was  that  there  is  a 
superabundance  of  water  to  meet  that  condition  on  the  Mississippi ; 
iut  in  our  mountain  streams  they  are  developed  at  once  to  their  full 
rapacity  without  sufficient  water  even  to  supply  the  needs  of  the 
a>!mtiy. 

Senator  Smoot.  Or,  in  other  words,  the  peak  load  to  the  power 
^•nipany  in  the  West  means  a  good  deal  more  than  the  peak  load 
<<ould  to  your  company  at  Keokuk,  Iowa? 

Mr.  Cooper.  That  is  absolutely  the  fact. 

I  have  here  a  little  picture  of  the  Keokuk  installation  that  might 
gi\e  you  some  idea  of  that  pool. 

\\  mle  you  are  looking  at  the  picture  I  would  like  to  call  atten- 
t  '^n  to  the  vast  amount  of  work  m  the  new  lock  and  dry  dock  and 
-iildings  (which  is  a  little  outside  of  this  question)  that  we  had  to 
;.r«jent  to  Uncle  Sam  free.    It  cost  us  about  $2,000,000  to  do  this. 

.'st»nator  Thomas.  Of  course,  that  expense  is  eliminated  on  the 
:  .Mic  domain? 

if  r.  Cooper.  That  is  perhaps  so. 

>enator  Thomas.  Because  the  streams  there  are  only  theoretically 
b^vigable  in  order  to  give  Congress  jurisdiction  of  our  waters,  but 
r  't  actually  navigable. 

Mr.  Cooper.  That  is  the  fact. 

Now,  I  have  two  or  three  other  points  which  I  want  to  bring  up. 

S*»nator  Sterling.  One  question  there. 

Mn  Cooper.  Yes. 
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Senator  Sterling.  Take  the  other  cities  to  which  jou  furnish 
power,  aside  from  St  Louis,  do  you  furnish  direct  to  the  mu- 
nicipality? 

Mr.  Cooper.  Not  in  any  case,  but  we  are  open  to  such  negotiations. 
And  I  would  like  to  say  that  any  municipality  or  any  person  who 
wants  to  get  power  from  this  plant  can  do  so  without  haring  to  buy 
it  from  any  tied-up  distributing  company. 

Senator  Steruno.  In  all  cases  it  is  furnished  to  tlie  municipality 
from  a  distributing  company  t 

Mr.  Cooper.  It  nappens  to  be  that  way.  No  municipality  in  in 
that  business  at  this  time  except  Hannibal,  and  I  understancl  their 
experience  with  their  plant  is  unsatisfactory  and  they  are  about  t4> 
sell  it. 

I  want  now  to  come  to  the  question  of  discussing  the  revocable 
permit,  and  that  is  a  question  which  I  want  to  touch  on  very  briefly 
and  with  some  feeling,  because  I  think  you  agree  with  me  that  the 
revocable  permit  discussion  has  done  a  great  deal  to  discourage  in- 
vestment in  water  powers  in  general. 

Now  you  can  not  talk  on  the  qaestion  of  what  the  good  faith  of 
the  Government  is.  On  this  question  of  a  revocable  permit,  if  you 
go  to  a  banker  and  tell  him  that  this  permit  is  revocable,  you  can  not 
tell  him  that  ^^  Never  mind,  the  Government  will  always  be  fair,"" 
because  he  is  frightened  and  will  not  believe  you.  I  am  perfectly 
willing  to  admit  he  ought  not  to  be  frightened,  but  he  is  frightened^ 
and  we  are  up  against  the  condition  that  you  have  got  to  provide  i 
good  deal  t)etter  and  more  stable  foundation  for  investments  than 
can  be  possibly  represented  by  anv  revocable  permit  whatsoever. 

As  I  understand  the  history  o^  the  rev5cable  permits,  they  were 


power  that  started  out  with  revocable  permits.  I  understand  that 
a  lot  of  those  revocable  permits  are  now  in  litigation,  but  it  would 
not  get  me  anywhere  in  my  views  to  discuss  litigation.  I  want  to  gel 
down  to  some  practical  results. 

Senator  Sterlino.  In  a  gcneial  way,  do  you  know  how  that  liti- 
gation was  started  or  instituted? 

Mr.  C<K)PKR.  I  do  not  think  I  know  enough  about  that  to  give  you 
any  intelligent  answer  at  all. 

I  find  that  between  l^OO  and  up  to  date  there  has  been  an  abnormal 
reduction  in  the  use  of  the  revocable  i>ermit  and  in  the  last  five  yeai-s 
there  are  only  about  10  plants  in  the  United  States— new  plants— that 
have  been  started  upon  revocable  permits,  and  they  have  only  devel- 
oped about  15,000  horsepower;  which  means  to  say,  from  a  practical 
standpoint,  that  there  has  been  no  development  at  all  since  11)00  on 
the  public  domain  of  new  developments. 

Mr.  Mkrrill.  I  would  like  to  make  this  statement:  I  got  part  of 
this  information  for  Mr.  Cooper  last  night,  and  I  am  certain  he  elites 
not  wish  it  to  go  into  the  record  except  for  just  what  it  pur|K>rt8  lo 
be.  There  was  a  table  prepared  at  the  rec|Uo.*it  of  one  of  the  mem- 
bers of  the  House  committ^^e  of  new  developments  that  started  sin(v 
1()00— absolutelv  new  enterprises  on  public  lands.  That  li.st  shows, 
as  Mr.  Cooper  says,  almut  15,000  horsenower,  Mr.  Co«i|>er  wns  down 
to  my  office  last  night  to  get  that  table,  and  I  told  him  that  1  felt 
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it  would  be  of  interest  also,  in  that  connection,  to  determine  how 
many  enerprises — absolutely  new  enterprises — had  started  on  the 
public  lanos  before  the  date  of  the  revocation  in  1909;  and  that  is 
the  other  list  which  he  has  here  and  which  is  only  partial.  I  looked 
through  my  records  afterwards  and  got  the  remainder. 

Senator  Thomas.  Were  started  anaabandoned  or  were  started  and 
ire  continuing! 

Mr.  Mebrill.  No;  started  and  continuing.  I  found  afterwards 
that  it  was  325,000  horsepower.  But  that  was  not  all  made  before 
H^JD;  a  greater  part  of  that  development  has  been  made  in  recent 
j«irs.  That  is,  it  contains  a  list  of  those  companies  which  had  begun 
ind  made  first  installations  on  public  lands  under  authority  of  the 
act  of  1901  and  who  have  been  continuing  from  that  date;  and  some 
of  the  biggest  developments  have  been  put  in  in  the  last  year  or  two. 

Senator  Smooi*.  Do  you  know  how  many  of  those  developments 
were  started  before  the  law  of  1901  ? 

Mr.  Mkurill.  They  were  all  started  after  the  passage  of  the  act  of 
1M)1  in  the  list  I  have  given,  so  far  as  I  have  been  able  to  find  out, 
tnd  I  think  that  every  one  was  started  since  1901. 

Senator  Smoot.  Do  you  know  of  any  started  before  1901  that  were 
oocnpelled.  in  order  to  go  on  with  the  proposition,  to  accept  the 
permit  i 

Mr.  Mkrbill.  I  can  not  say  off-hand,  Senator;  but  if  there  are 
Aich,  I  will  attempt  to  get  the  information  for  vou. 

Senator  Sjioot.  You  say  ^'  if  there  are  such."  You  know  there 
were  such,  don't  you  t 

Mr.  Merrill.  No  ;  I  am  not  certain,  Senator. 

.*^enator  Smoot.  I  can  tell  vou  of  o  number  of  them. 

Senator  Clark.  Mr.  Merrill,  may  I  ask  you  a  question? 

Mr.  Merrill.  Yes. 

Senator  Clark.  I  understand,  then,  from  you  that  there  were 
started- prior  to  1909  and  now  continuing 

Mr.  Mprrill  (interprsing).  Now  ccntinuing;  yes,  sir. 

Senatc»r  Clark  (continuing).  The  development  of  something  like 
.^piM).ri00  horsepower  ? 

Mr.  Merrill.  Yes.  This  present  development  represents,  at  the 
present  time,  the  development  of  some  58  different  corporations. 

Senator  Clark.  Let  me  conclude  my  statement. 

Mr.  Merriix.  Yes. 

Senator  Clark.  I  understand  that  prior  to  1909  there  were  horse- 
f«»T*ere  started  of  which  the  then  development  and  the  development 
that  htMS  since  occurred  amounts  to  something  over  300,000  hoi*se- 
f  ■<#t^  er  f 

Mr.  Merrill.  Yes;  that  is  correct. 

Senator  Clark.  But  since  1909  there  have  been  new  projects  started 
^*"\  eloping  something  like  15,000  horsepower  H 

Mr.  Merrill.  Developing  over  15,000  horsepower — absolutely  new 
■r..hi«tries. 

Senator  Clark.  That  is  what  I  said. 

Mr.  Merriix.  I  only  wanted  to  make  this  5^atement  because  I  know 
Mr.  Cooper  wants  the  list  to  go  in  for  exactly  what  it  is. 

>Ir.  Cooper.  Yes.  The  list  you  gave  me  last  night  was  248,000 
■.■»r<epower.  Then  you  told  me  tlu^  morning  it  was  ;V25.000,  and  so 
•fi  my  testimony  I  have  used  the  figures  of  325,000.    The  15,000 
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horsepower  list  since  1909,  Mr.  Merrill  has  told  you  is  correct,  and 
this  list  I  now  submit  for  use  in  the  evidence. 

(The  list  of  horsepowers  developed  since  1909,  above  referred  to,  i>- 
as  follows:) 

Table  of  new  xcnivr-pawer  cot  imrathtns  that  vtmfdrucicd  and  operated  f^>\ttr 
plants  on  national  forests  since  Alar.  2,  1909,  and  which  are  founded  upom 
revocable  permits. 

This  tnbie  shows  (he  curpo rat  Ions  thiit  nccopted  Ihe  revocable  penniu  nf  a 
basis  for  finnncing  luid  were  not  depondcnr  upon  or  oxteusions  of  other 
companies: 


I 


Stat*.    -  National  forest.       "  (Corporation.  Sj^ 


Idaho '  Kanlksii . . . 

Smith  Dakota Black  IIKls 

Colorado Lead v  Hie. . 

Idaho I <emhl 


Inland  rort|ji»id  Cement  Co J,S< 

Dakota  Power  Co 2,  ♦  •' 

I  III  Clip  (Jold  DrednlnjjCo .»«» 

Mackftv  I.L'ht  A  Power  Co I  " 

Nevada '  Uiiby '  T. I ko- Lamoille  PowerCo i  \i>» 

Caliromia i  Mono i  PacHc  PowerCo '  4.  •- 

Montana Beartooth I  Conke  Mining  &.  Keduction  <^o I  >> 

Do ,  Madison !  Mnnlanii-Illlnols  Copper  MialuK  Co 1  •• 

Colorado Soprls |  Coiorn<lo  Yule  MarlleCo 1.7  /• 

Do do...^. Tani  4)'^hanta-Monto/umaMlne»  A  Devel<  Itt* 

opmeiit  I  n. 

Arizona Tonto |    Vri'ona  Power  Co 3. 4. •• 

Idaho Salmon K  It  lie  Burton  <f  old  MlnefS  Co n* 

Total 13.  vju 

NoTB. — Tills  diitn  U  coploH  from  t!:o  hi'iirlii^N  on  tho  wiilrr  poncr  bill  lM'for*»  ll»»'  Cncn 
mlttrr  on  the  I'ubllc  Lands.  pn;;i>  404.  nnd  tho  <]uantltlfN  ot  power  ghco  arc  suppll***)  by 
Mr.  Merrill,  of  the  l«^ori>Htry  Department. 

Mr.  Samuel  Herrick.  I  would  like  to  suggest  to  the  committee,  if 
I  mny,  that  prior  to  1909  the  general  opinion  was  that,  although  those 
permits  were  revocable,  the  department  would  not  revoke  them  except 
for  good  cause  nnd  upon  notice,  and  the  most  of  the  plants  were 
put  in  with  that  idea.  In  1909  they  were  revoked  without  any  notice 
whatsoever  and  without  any  statement  of  cause. 

Senator  Smoot.  Some  forty-odd  of  them  by  the  then  Secretary  of 
tlie  Interior,  Mr.  (i arfield  ? 

Mr.  IIekrick.  Yes,  sir;  without  any  preliminary  notice  whatsr>. 
ever  or  any  chance  to  be  heard.  That  may  explain  why  since  1901> 
there  have  net  been  any  new  plants  started. 

Mr.  Cooper.  I  was  just  coming  to  that  feature.  There  must  bo 
some  reason  for  this  striking  falling  off  since  1909. 

In  concluding  on  this  phase  of  this  subject  I  would  like  to  cull 
your  attenticn  to  the  fact  tlint  ouU^ide  of  the  i)ublic  domain  since 
1909  over  700,000  horse|)ower  has  U'en  built  as  compared  to  this 
15,000  on  public  domain  m  the  same  period. 

SenntcT  Steruno.  Where  for  the  most  part,  Mr.  C<K)per,  has  this 
700,000  horsepower  l)een  developed  ( 

Mr.  C(X)PER.  It  has  Wen  all  over  the  T'^nitt^d  States.  Tliore  has 
been  no  particular  district,  so  far  as  I  know,  that  you  couKI  tpicte. 
They  have  lKH»n  in  the  South,  the  Kast,  an<l  tlie  West,  and  most 
particularly  in  the  South,  East,  and  Middle  West. 

The  next  thing  that  1  wnnt  to  <mi11  to  your  attt*ntii)ii  is  tlii^^:  That 
this  action  about  which  the  irnitlruian  ha.-*  spoKcii  tf>  you,  of  having 
all  these  permits  rnncelcMl  without  nny  notice,  and  the  diflicultii^^  with 
steam  and  with  estimates,  and  all  tliat  sort  of  thing,  have  coiiibincd 
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to  create  a  condition  where  ive  must  have  real  help  in  the  legislation. 
And  if  I  could  write  this  bill,  the  very  first  words  I  would  use  in  th^ 
bill  would  be:  ^^That  in  order  to  encourage  the  development  of 
water  power  the  Congress  of  the  United  States  does  decree  ^  in  order 
that  we  could  have  something  to  show  the  banker  that  the  disposi- 
tion down  here  has  reversed ;  that  if  there  was  any  opposition  hereto-, 
fore  to  water  power,  Congress  was  now  trying  to  help  develop  it; 
and  it  would  give  us  something  to  encourage  the  banker  so  that  lia 
«ould  put  his  money  into  these  investments. 

Manifestly  the  most  important  thing  in  all  of  these  investments  is 
the  ability  to  get  cheap  money,  because  the  consumer  has  to  pay  for 
the  extra  money  and  the  quantity  of  development  is  reduced  by 
eipensive  monej'. 

^Senator  Thomas.  Do  you  think  a  congressional  expression  of  that 
kind  would  loosen  up  the  purse  strings^ 

Mr.  Cooper.  I  could  talk  to  some  of  the  old-type  fellows  on  such 
a  clause  as  a  text  for  twc  houi*s  and  help  out  a  lot. 

Si»nator  Thomas.  I  am  willing  to  do  anything  that  will  loosen  up 
the  purse  strings. 

Senator  Smoot.  You  put  a  list  in  here,  as  T  remember,  showing  10 
water-power  companies  that  had  been  developed  since  1909? 

ilr.  Cooper.  Yes. 

Senator  Smoot.  Does  it  show  where  they  were  located? 

Mr.  Cooper.  Yes;  and  it  is  a  very  peculiar  list.  It  is  all  out  in  the 
West,  and  most  of  it  is  300  horsepower  units  for  private  use.  There 
ire  practically  no  public  utilities  in  this  list  at*  all.  The  public  gen- 
traliy,  as  we  speaK  of  the  public,  are  getting  no  benefit  from  this. 
w.oJu,  even.    And  that  list  will  be  in  the  record. 

I  just  want  to  say  one  word  or  two  about  conservation.  Now,  I  do 
Lilt  want  to  be  understood  as  criticizing  anyone's  views  on  conserva- 
tion, but  I  want  to  place  this  one  proposition  before  you  about  conser- 
'.ation,  and  that  is  that  water-power  development  is  the  most  real 
aiui^rvation  that  is  walking  abroad  in  this  land  to-day.  Every  time 
yon  develop  a  horsepower  you  save  alout  10  tons  of  coal  per  year  for 
utlier  uses  of  civilization.  It  was  testified  here  yesterday,  I  believe, 
tiiat  Government  records  showed  that  there  were  some  60,000,000 
<\U  to  be  developed  within  the  borders  of  the  United  States.  I  do 
L«»t  know  whether  it  is  60,000,000  or  not,  but  let  us  suppose  it  is  a 
riarter  of  that  amount,  and  we  will  call  it  15,000,000  horsepower 
L.jki  is  still  to  be  developed.  And  if  my  formula  of  10  tons  of  coal 
■■  r  horsepower  used  is  correct,  that  means  that  if  you  can  speed  the 
i.iv  when  this  15,000,000  horsepower  is  available  it  will  save  150,- 
'■  'kO(H)  tons  of  coal  per  annum,  which  would  be  worth  about 
^::'>'j.000,000.  I  want  to  present  a  homely  idea  to  this  committee, 
^hich  is  this:  Suppose  instead  of  trying  to  conserve  this  $300,000,000 
r^.rth  of  coal  that  we  had  a  huge  pile  of  coal  out  on  the  prairie  some- 
T  h#Te  and  we  were  burning  it,  literally  burning  it,  destroying  $i^00,- 
■  ♦JXK)  of  our  absolute  value  every  year.  How  long  do  you  support 
.!  -Aould  take  this  Congress  to  frame  us  a  bill  that  would  allow  some* 
>i4lv  to  go  out  there  and  put  out  that  fire? 

That  is  exactly  where  we  are  to-day  in  reference  to  all  this  con- 
•»r\ation  and  the  necessity  to  get  legislation  which  will  amount  to 
-  iniething  and  give  us  a  chance  to  really  develop  these  powers  along 
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I  want  to  discuss  only,  in  conclusion — ^you  will  see  I  am  a  good 
deal  like  a  preacher,  I  seem  to  have  a  good  many  "  in  conchisions"— 
some  brief  statements  or  some  amendments  which  I  would  like  to  see 
in  this  bill. 

Amend  section  1  of  the  act  by  adding,  on  page  2,  line  18,  after  the 
word  "  purposes,"  the  following : 

And  provided.  That  lu  granting  leases  where  there  are  contesting  appUcantJ 
for  leases  for  the  same  property,  the  Secretary  of  the  Interior  may,  in  his  4li!^ 
cretion,  give  preference  to  that  appllcnnt  wlio  has  first  previously  obiahi»nl 
from  the  Stnte  or  Federal  (toveninient  authority  for  wor1<  in  conno<>tion  nitb 
tlie  project  or  hns  undertalveu  tlie  greatest  amount  of  preliminary  work  thetvon. 
provided  tliat  tlie  plans  of  such  ai)pl leant  propose  to  nmlxe  n  development  of 
the  power  that  Is  us  useful  and  as  efficient  as  those  of  other  applicantsL 

Senator  Norris.  You  want  to  put  that  in  place  of  the  proviso 
which  is  in  the  bill? 

Mr.  Cooper.  Yes. 

The  object  of  this  amendment  is  to  give  a  preference  to  a  man 
who  has  been  first  in  the  field  if  he  can  make  as  good  a  development 
as  anyone  else. 

Senator  Clark.  Does  jour  provision  do  that? 
-Mr.  Cooper.  We  think  it  does. 

Senator  Clark.  That  it  gi\es  him  the  right  to  do  that? 

Mr.  Cooper.  We  say  in  this  preamble  here  that  we  will  be  very 
glad  to  see  that  provision  made  mandatory. 

Senator  Sterling.  You  say,  "in  his  <lisci-etion"? 

Mr.  Cooper.  Let  me  read  my  comment  on  that : 

It  is  probable  that  there  will  he  contesting  applicants  for  leases 
of  the  same  property.  The  act  contains  no  provision  establishing 
any  principle  by  which  the  Secretary  of  the  Interior  shall  decide 
between  them,  and  he  may  give  the  lense  to  any  applicant  he  chooses. 

Preliminary  work  has  been  conunerirod  <4i  many  projects.  In  some 
cases  State  and  Federal  acts  have  been  obtained,  applications  for 
water  appropriation  under  State  laws  nia<le.  plans  prepai'cd  and  land 
acquired,  but  no  developn)ent  hns  hvcu  possible,  bei'nnse  it  was  iiert*s- 
Bary  to  occupy  public*  lands  and  nt»  satisfartnry  anthoritv  could  be 
obtained.  These  projects  ha\e  be<»ome  kn*'v. n.  If  (his  f»ill  passes, 
a  successful  application  might  l>e  made  by  one  who  has  done  no  work 
on  the  project,  but  has  ha<l  it  bn  tight  to  his  attention  through  the 
efforts  of  the  original  pioneer.  It  would  be  manifestly  imfair  to 
permit  the  late  ccmiers  to  dcnrive  those  who  were  first  in  the  field 
of  the  fruits  of  their  work.  Ihis  section  might  well  be  made  manda- 
tory instead  of  discretionary. 

Senator  Clarke.  I  do  m^t  st»e  where  this  se<iiiin.  as  you  give  it, 
gives  the  Secretary  of  the  Interior  any  authority  he  does  not  now 
possess  by  virtue  of  his  office. 

Mr.  CiJoPKU.  It  is  simply  an  outline  i»f  a  policy,  us  an  expression 
of  n  policy  that  Congi'ess  wants  him  to  f<illow. 

Senator  Clark.  That  is  true. 

Mn  Cooper.  Our  next  suggestion  is  to  amend  the  act  by  adding 
after  section  6  the  following: 

In  the  event  the  United  States  does  not  exercise  its  right  to  take 
over  the  properties  as  provided  in  section  •'>,  and  a  renewal  to  the 
original  lessee  is  not  made  by  agreement,  and  no  lease  is  made  of  the 
properties  to  a  new  lessee  who  is  obligated  to  pay  therefor  as  pro- 
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vided  in  section  6,  then  the  lease  shall  continue  in  existence  on  tlm 
terms  and  conditions  in  force  at  the  time  fixed  for  its  expiration, 
until  such  time  as  the  property  is  taken  over  by  the  United  States  in 
j^'rtion  5;  or  by  a  new  lessee  as  provided  in  section  6;  or  the  lease 
is  renewed  upon  terms  agreed  upon. 

Senator  Robin- son.  That  is  designed  to  prevent  a  hiatus  while  the 
plant  was  in  operation? 

ilr.  Cooper.  Yes,  sir.  That  subject  has  been  so  thoroughly 
thrashed  out  here  I  am  not  going  to  take  the  time  to  read  our  argu- 
nients  on  that  point,  because  they  are  exactly  what  everybody  eke 
lias  offered. 

Now,  coming  to  section  2,  amend  section  2  by  striking  out  the  last 
vord  in  line  11,  "output,"  and  substitute  therefor  "ultimate 
caancity." 

The  word  "  output "  may  mean  power  actually  sold  or  power  avail- 
able for  sale.  If  it  means  the  former,  no  power  plant  can  start  up 
unless  it  has  two  customera,  for  more  than  50  per  cent  of  its  output 
^ould  be  sold  to  one  customer  if  it  has  but  one.  In  many  instances 
it  is  necessary  to  secure  one  large  customer  for  a  term  of  years  for  a 
<*"nsi<lerable  amount  of  power  before  the  development  can  be  financed. 
The  amendment  as  suggested  is  simply  to  make  it  clear  that "  output " 
nieans  ultimate  capacity,  which  it  is  believed  is  the  intention  of 
Ongress. 

Senator  Clark.  That  would  be  all  right  where  it  had  a  large  water 
power,  a  superabundance  of  water  supply,  and  a  uniform  water 
supply;  but  where  your  operations  are  confined  to  a  stream  whei-e 
the  water  supply  is  limited  and  where  the  installation  is  for  the 
P'lrpose  of  furnishing,  in  the  first  instance,  an  amount  of  power  to 
some  particular  industrial  worlcs,  that  will  perhaps  consume  75  per 
cent  of  tlie  possible  capacity,  the  provision  as  you  have  it  would  cut 
off  the  possible  erection  of  a  plant  there. 

Mr.  Cooper.  I  have  another  provision  that  takes  care  of  just  your 
points  on  tlie  next  page. 

Our  next  suggestion  is  to  amend  section  2,  after  the  word  "  time," 
n  line  9,  by  inserting  the  following:  "Except  with  the  consent  of 
tiie  Secretary  of  the  Interior." 

It  is  believed  there  undoubtedly  will  be  cases  where  the  public 
interest  will  be  best  served  by  selling  all  the  energy  to  one  source  of 
consumption,  and  that  the  Secretary  of  the  Interior  should  be  given 
thepower  to  act  in  that  event. 

That  takes  care  of  the  point,  I  think,  you  have  just  made.  Senator, 
that  the  Secretary,  in  his  discretion,  may  change  that  50  per  cent. 

Xcxt  we  suggest:  Amend  section  4  by  striking  out  everything 
ifter  the  word  "  however,"  in  lines  10,  11,  12,  13,  and  14  down  to 
the  words  **  tlie  lessee,"  and  substituting  the  following : 

Thai  a  lessee  may  create  a  Hen  upon  the  power  project  developed  ander  per- 
"  r«  issued  under  this  act  by  mortguge  or  truRt  deed,  including  therein  the 
r.nic«  granted  by  any  lease  hereunder  when  approved  by  the  Secretary  of  the 
'i  '«rk>r  and  for  the  bona  fide  purpose  of  financing  the  business  of  the  lessee. 

My  note  on  that  is  that  in  order  to  raise  funds  for  power  develop- 
ments it  is  necessary  to  issue  bonds  secured  by  mortgage  and  include 
the  necessary  rights  in  the  securities.  This  necessity  is  recognized  by 
the  act,  which  undertakes  to  confer  authority  to  do  so.  The  au- 
tbority,  however,  is  implied  from  the  negative  language  in  the  act^ 


306 


WATEB-POWBB  BILL. 


I  want  to  discuss  only,  in  conclusion — ^you  will  s<"**  ^ 
deal  like  a  preacher,  I  seem  to  have  a  good  many  *'  in  • 
some  brief  statements  or  some  amendments  which  I  ^•  ♦ 
in  this  bill. 

Amend  section  1  of  the  act  by  adding,  on  page  2. 
word  "  purposes,"  the  following: 

And  provided.  That  in  grnntiiig  leases  where  there  u\ 
for  lenses  for  the  same  property,  the  Secretary  of  tli»^  1 
cretion.  give  preference  to  that  apiUicant  who  h.*^   • 
from  the  State  or  Finleral  (Jovernniciit  anthoriiy  f  '■ 
Uie  project  or  has  undertaken  the  greatest  amount  «m    • 
proviiletl  that  the  i»lans  of  such  applicant  proi •<»><'  * 
the  power  that  is  as  useful  and  as  etlicient  as  tli<'-.- 

Senator  Norrts.  You  want  to  put  tli:ir     • 
which  is  in  the  bill?  ' 

Mr.  Cooper.  Yes.  "  ' 

The  object  of  this  amendment  is  to  i: 
who  has  been  first  in  tlie  field  if  he  ran  » 
as  anyone  else. 

Senator  Clark.  Does  jour  provisioi: 

Mr.  Cooi'ER.  We  think  it  does. 

Senator  Clark.  That  it  gi\es  him  i' 

Mr.  Cooper.  We  say  in  this  pn.i 
glad  to  see  tliat  provision  nuule  lu  .i 

Senator  Sterling.  Ycu  saw  '*ii- 

Mr.  Cooper.  Let  me  read  my  « 

It  is  piobable  that  there  ^vlH  i 
of  the  same  property.     The  a^  t 
any  prinei|)le  by  which  tlie  >•  - 
between  them,  and  he  may  <jrM«   i 

Preliminary  work  has  I  t'«ii  • 
cases  State  and  Fe(U»ral   a'l- 
water  aj)pnipriati<'n  un»l«i*  >< 
nc(|uire<l,  but  no  de\el<|>iiM  •  • 


snry  to  oreu])V  ]>uMir  la: 
obtained.     These  pnjr*.!  ^ 
a  suecessful  appli(ati<  n  li 
on  the  project,  biit  ha-  ! 
efforts  of  the  ori^.^'niai    i 
permit  the  hite  etiini':  -   • 
of  the  fruits  of  tlM-ir  w 
torv  instead  of  di--"  * 

Senator  Ci.\i:m  .   I   • 
gives  the  Se<Ti't:ir»    • 
possess  by  virtjn-  <  t 

Mr.  CooPt  It.   It   •> 
of  a  p<'liey  tliMt  ( 

Senator  CiM'»*.  i 

Mr.  CooP!  u.  <  ' 
after  section  '»  i 

In  the  event  t 
over  the  prop    • 
oripnal  les^M* 
properties  to  m 


-ure  that  in  lli«* 

the  Wt*sl  many. 

.  i  e  irrigJition  ai'l 

:  ilexeloi)   any   lan''« 

tiie  power    for  .'» ♦ 

:o  take  your  chan^v 

y  at  all,  or  what  tho 

.  jht  menticin,  for  in- 
i/il  be  just  ns  inipor- 

.,r.  that  the  Secret  ;iiy 
^retion  of  mukinj^  ci'ts- 
'  jrreatA^r  period  than  ♦•  ^ 
•V,  or  either  one,  a^  t  ••* 

iluit  if  tliev  find   i^  ^^ 


direct  testimony  tint 
an:>\ver  any  <jue>tioii^ 


;i  the  Pend  d'  Oreillo 

.    tthat?     What  is  your 
r\-MMit  wording  of  tho 

/  n. 

,*Hvtions  to  it? 

■t  to  it  is  the  revocahh^ 

r  details  which  are  <>f 
N^*  i\»tary  of  the  Interior 
■  o<  tlie  S<»eivtary  <»f  tho 
1    It  1  hear  of  him  he  \^ 

.A  would  correct  tho^e 

/^^rr  one  if  ho  wanted  to 
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^^  T  understand  it. 

.    The  law  pro- 


I  1 


le  permit  feature. 

I'.rh  will  mean  more 

i:>:  That  if  the  Con- 

jx'cting  water  powers 

:v  Member  of  Congress 

■  ••  ior,  into  the  enterprise 

lo  will  be  had  about  this 

<II  keep  on  burning  up  our 

1 1>  been  the  case  for  the  last 

trouble  will  be  had  about  pos- 


. -nihility  of  financing.    We  simply 

'  live  measure,  and  we  want  the  bill 

:  J  <  sections,  recognizing  all  the  difficul- 

.  <l  at  the  same  time  fixing  it  so  that  there 

,1-e.  of  encouragement  to  business. 

.  t  iiink  it  would  aid  this  bill,  or  make  it  any 

A  I )!o vision  put  in  here  that  where  less  than 

.  ..ivolved  is  Government  land  it  will  not  be 

.of  this  bill  except  that  it  shall  pay  a  reason- 

I  -  for  that  negligible  quantity  of  public  lands? 

.  doubtful  about  that.    I  would  like  mighty  well 

:   r  the  settlement  of  the  Government's  fee  decided 

'  1 1. 1*  smallest  amount  is  the  thing  that  is  in  the  inter- 

.MT. 

I .  Do  you  not  think  that  if  it  is  right  to  charge  for 
th»*  public  lands  it  is  just  as  right  to  charge  for  51 
'  is  exactly  the  same. 

!  ...  1  do.  Senator.    1  really  think  so.    But  I  will  tell  3'ou 
i»  I   people  feel  about  this  thing.    I  am  here  representing 
III  tu'ganization  1  have  built  up  during  22  years,  and  we 
'1  tiled  out  waiting  for  something  to  happen.    Settle  this 
iiuongbt  youi'selves,  only  give  us  your  decision  quickly  and 
-tai  :ille  terms- 
:ror  Thomas.  Mr.  Cooper,  have  you  given  any  consideration 
tr  to  the  idea  of  transferring  these  reserve  power  sites  to  the 
tive  States  where  they  are  situated  to  be  used  in  conjunction 
the  water  which  they  already  own? 
Mr  (V>orER.  Yes;  I  have  thought  about  that  a  great  deal.  Senator. 
"  r,atrT  TfiOMAS.  I  would  like  to  have  your  view  about  that  par- 
■ar  feature  of  it,  if  you  are  prepared  to  give  it. 
Mr  C^ooPER.  I  think,  as  far  as  I  am  concerned,  it  does  not  make  any 
I».'rt'nce-    There  is  a  big  argument  against  either  plan. 
^Tiator  XoRKis.  There  might  be  an  argument  made  in  regard  to 
I '  State  transferring  away  rights  in  connection  with  the  dam  sites 
i\U  gether. 

Senator  TitoHAS.  They  mi^ht  as  well  do  it,  because  if  this  bill 
passes  it  will  confiscate  our  rights,  anyhow. 
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'Senator  Robinson.  Don't  be  so  gloomy  about  it,  Senator. 

Senator  Thomas.  I  am  not;  I  am  simply  stating  the  facts  as  I  se« 
them. 

Senator  Clark.  Right  you  are. 

The  Chairman.  Are  there  any  furthei*  questions?  If  nr^t,  we 
thank  you,  Mr.  Cooper. 

Mr.  Cooper.  I  have  one  further  suggestion ;  it  is  as  follows : 

Amend  the  act  by  adding  the  following  nft*^r  section  0: 

"Whenever  the  lands  lensed  under  iiuthirity  of  this  n<i  jirt»  tc»  he  uUll7»^J 
by  the  lessee  for  construction,  niatntennuce,  or  oiieratlon  of  n  d.-iiii  lot^ited  in 
nnvljinhle  waters  of  the  United  States  or  for  works  appurtenant  or  nccesjmry 
thereto,  and  the  Secretary  of  War  and  Chief  of  Engineers  shall  certify  to  tlie 
Secretary  of  the  Interior  that  such  dam  Is  or  may  lie  an  iniprovcmeiir  UM»f" 
In  the  present  or  future  navigation  of  snld  waters,  then  the  lesM»e  may  tK-ipnre 
the  right  to  use  or  damage  any  lands  or  property  of  others  ntvesnary  to  the 
construction,  maintenance,  or  operation  of  any  such  dam  or  works  appurtemuit 
or  accessory  thereto  by  the  exercise  of  the  right  of  eminent  domain  elthei  undrr 
the  laws  of  the  State  in  which  such  lands  or  proi)erty  are  l(H»ateil.  or  if  smh 
right  can  not  he  acquired  uiuh^r  the  laws  of  such  State,  then  under  the  laws 
of  the  United  States  prjvidlng  for  the  acquirement  by  condeumation  of  I  ami* 
or  property  for  the  uses  of  navigation.'* 

(Note. — The  obje<*t  of  this  amendment  is  lo  confer  a  very  necessary  iwnver 
In  connection  with  such  works.  It  is  limited  t>  such  works  as  may  Ik*  d»''»'r 
mined  by  the  Government  authorities  to  constitute  present  or  future  ;ilil*  c«» 
navigation  owing  to  the  serious  doubts  which  exist  as  t)  whether  th.'  <;i»\en»- 
nient  can  authorize  the  condemnation  of  property  unless  the  works  are  or  may 
be  of  this  character.) 

(The  following  are  the  ainenthnents  suggested  to  the  bill  by  Mr. 
Cooper,  with  notations:) 

Amend  section  1  of  the  act  by  adding,  on  (lage  2,  line  IS,  after  the  word  *'  pur 

poses/*  the  following: 

**And  provitli'd.  That  In  granting  lea  Fes  where  there  are  contesting  oppli<*ntitii 
for  leases  of  the  same  property  the  Stnrrptary  of  the  Interior  may,  la  1^1  >*  dl^^^re- 
tlon,  give  preference  to  that  applicant  wIh»  hns  first  pre\iously  <  btalntHj  f n  Jn 
the  Slate  or  Fcdoriil  (Jovininncnts  authority  for  work  in  conuivtion  with  th«* 
project  or  has  undertaken  the  greatest  amotmt  of  preliminary  work  there  mi 
provldetl  that  the  plans  of  such  a))pll('."nt  propfsi*  to  make  a  development  t»f  the 
power  tliMt  Is  as  ust'ful  and  olllrlcnt  ;is  th«»se  of  other  appli<*ants.** 

(.\oT»:.  The  object  of  this  au'endUHMtt  is  lo  >;l\t»  :i  preforeuce  to  u  nutn  wh^ 
has  iicen  tlrst  in  the  field  If  be  can  m:ike  as  good  ]i  developiiuMit  as  nnyoite  Hm'  ) 

It  is  prot)able  th:it  tliere  will  be  contcsilni:  appllr.iuiM  fnr  le.isi»s  of  tlu*  ^vw,** 
prop<Mt.v.  The  att  contains  no  prox  Islon  cht:i|ilisbing  any  prlnrljili*  l»y  whUb  the 
Secretary  of  the  Interior  sliall  divide  beiwien  them,  and  be  may  gl\e  the  Iim*^* 
to  any  appllc.int  be  cboosfw. 

IMvilminary  w»>rk  has  lK»en  c<inin'<»n<*t»«I  <m  nriny  projtvts.  In  sorn«»  rn»«'«< 
State  :iud  FiMleralacts  ba\e  been  obt;Iii»*d,  apptir:ition8  for  water  ai»pn>prlailons 
under  State  laws  made,  plans  prepared,  and  lands  actpUred;  but  no  development 
has  been  possible.  biK^auM*  it  was  lUHvssjiry  to  octuipy  public  lands  and  no  satis- 
factory autbority  c<»uld  l>e  nbtaineil.  Tbfy<»  proJiMts  b.ve  iKsonie  Kiujwn  If 
this  bill  pass<*s,  a  succiw^fn)  a|>pli(*:ttion  nilulit  be  trade  by  one  who  b:<s  <^«m«» 
no  work  4)n  the  |iroJe<*t  but  h:is  had  it  bmuKht  to  bis  attfMMlon  tbrotmh  the 
efforts  of  (he  original  pioni'er.  It  would  be  iiia infest ly  unfair  to  perndt  the  1  itt* 
comers  to  deprhe  tboM*  who  wete  fltst  In  the  a<*ld  of  the  fruits  of  tliHr  w«trk 
This  s<H*tlon  mliriit  well  be  made  mandatory  liihl»'Md  of  ills<'n»tlonar)\ 

Amend  the  act  by  adding,  after  section  0,  the  fallowing: 

**  In  the  exeiit  the  I  tUted  Siiiie««  docs  not  e\ei«-t*M*  Its  ricbt  to  take  o\er  the 
proiK>rties.  as  pro\  Idcd  in  M>ctlou  tlxr.  jnid  a  renew. il  of  (bi*  le;ise  to  the  original 
)ess(>e  is  not  jnade  by  aKi'roment,  and  no  leiise  Is  made  of  tlie  properties  to  a 
new  less(»e  who  U  obli}.ni4Ml  to  p.iy  tlievrf«'r.  as  proxidrd  In  mmiIku  si\.  tbi»n  tli*» 
lease  shall  continue  in  exlsteure  on  the  terms  and  cotnlitbms  In  foree  at  the  (ltii<» 
flxed  for  its  explrj'tinn  utit.l  mimIi  tun*'  as  tin*  piHpoity  N  taKi»n  ov<»r  by  tin* 
ITnlt<Hl  States,  as  |tro>Id«H|  in  mmHoh  n\e,  or  by  n  new  l«'ss«v,  as  prnvlde^l  In '*••*' 
tJou  six.  or  the  le.iM«  Is  ren4»\\i»4l  on  teriiw  agreiHl  uinm.*' 
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(XoTiE. — ^The  act  a8  now  drawn  provides  that  at  the  end  of  50  years  the  Gov- 
ernment shall  hare  an  option  to  take  over  the  property  or  lense  it  to  some  one 
else,  and  in  either  case  it  must  pay  the  lessee  for  the  property.  There  is  no  pro- 
rision  as  to  what  shall  happen  on  the  expiration  of  the  lease  if  the  Government 
dues  not  choose  to  exercise  its  option;  it  may  renew  the  lease,  but  it  is  not  bound 
to;  It  may  lease  to  some  one  else  who  will  purchase,  but  it  is  not  bound  to 
Tbe  lesfsee,  therefore,  faces  the  iJOFsibility  that  on  the  expiration  of  his  lease 
the  Oo\erim]ent  muy  refuse  to  buy.  to  renew,  or  to  lease  to  anyone  else;  and  if 
*r  takes  such  action  he  has  no  more  rights  in  the  matter,  can  be  ordered  off  the 
\\in\s,  uud  his  plant  has  no  value  except  a  scrap  value. 

Sound  economic  princii>les  compel  the  lessee  to  provide  for  this  contingency 
by  establishing  a  sinking  fund  sufficient  to  amortize  the  total  value  of  his  prop- 
erty In  GO  years,  which  can  be  done  only  out  of  receipts  which  in  turn  come 
from  the  consumer.  This  will  result  in  forcing  up  prices,  which  the  consumer 
«i;i  have  to  pay,  and  in  some  developments  may  raise  the  price  to  such  a  point 
tli't  the  consumer  will  not  buy  at  all,  and  the  development,  therefore,  will  not  be 
vidertnken. 

Under  these  circumstances  a  development *can  not  be  financed  on  sound  prin- 
c.iAes  without  a  sinking  fund  if  the  property  may  be  rendered  valueless  at  the 
eipiratlon  of  the  lease,  nnd  responsible  bankers  would  not  undertjike  it. 

Tbe  amendment  suggested  is  designed  to  meet  this  difficulty  on  fnir  terms.) 

Amend  section  2  by  striking  out  tlie  last  word  in  line  11,  "output/*  and 
fobstitute  therefor  "  ultimate  capacity." 

(Note. — ^The  word  "output"  may  mean  power  actually  sold  or  power  arnll- 
ible  for  sale.  If  It  means  the  former,  no  power  plant  can  start  up  unless  it  ha  a 
tno  customers,  for  more  than  CO  per  cent  of  its  output  would  be  sold  to  one 
mstomer  if  it  has  but  one.  In  many  instances  it  is  necessary  to  secure  one 
br^e  customer  for  a  term  of  years  for  a  considerable  amount  of  power  before 
tl'e  development  cnn  be  financed.  The  amendment  suggested  is  simply  to  make 
it  We:ir  that  "output"  means  ultimate  capacity,  which  it  is  believed  is  the 
in  fen  t  Ion  of  Congress.) 

Amend  section  2,  after  the  word  "  time"  in  line  0,  by  inserting  the  following: 
"except  with  the  consent  of  the  Secretnry  of  the  Interior." 

(Note. — It  is  believed  there  undoubtedly  will  be  cnses  where  the  public 
Irterest  will  be  best  served  by  selling  nil  the  energy  to  one  source  of  consump- 
tion, nnd  that  the  Secretary  of  Interior  should  be  given  the  power  to  act  in 
wrh  event.) 

Amend  section  4  by  striking  out  everything  after  the  word  "however"  in 
\\:f*9  10, 11,  12,  13,  and  14  down  to  the  words  "  the  lessee"  nnd  substituting  the 
foiVming: 

-That  n  lessee  may  create  n  lien  upon  the  power  project  developed  under 
renults  issued  under  this  act  by  mortgage  or  trust  deed,  including  therein  the 
ri::br8  granted  by  any  lease  hereunder  wl:en  approved  by  the  Secretary  of  the 
iLtprlor  and  for  the  bona  fide  purpose  of  financing  the  business  of  the  lessee." 

(.Vote. — In  order  to  raise  funds  for  power  developments,  it  is  necessary  to 
\i^w  bonds  secured  by  mortgage  and  include  the  necessary  rights  in  the 
•eeorlty.  This  necessity  is  rei'ognized  by  the  act  which  undertakes  to  confer 
rfitliorlty  to  do  so.  The  authority,  however,  is  implied  from  the  negntive 
I  ujniage  of  the  act  and  it  would  remove  any  possible  question  if  the  Innguage 
trere  nfflrmative  instead  of  negative,  and  this  is  the  object  of  the  proposed 
ciu^dmeiit.) 

Substitute  for  section  7  the  following  iia  sertlon  7  of  the  Ferris  bill : 

**That  where  the  public*  interest  requires  or  Justifies  the  execution  by  the 
prnntee  of  contracts  for  the  sale  nnd  delivery  of  electrical  energy  for  periods 
r.T»»ndlng  l)eyond  the  50-year  period  herein  nnmed,  such  contracts  niny  be 
w.tered  Into  upon  the  approval  of  the  public-service  commission  or  similar  au- 
tl'orify  in  the  Stnte  in  which  the  sale  or  delivery  of  power  is  made  and  upon 
flj«»  approval  of  the  Secretary  of  the  Interior  of  tlie  United  States,  or  if  sold  or 
deiivered  in  a  Territory,  or  in  a  State  without  a  regulating  authority,  then  upon 
tU*  Appro%'al  of  the  authority  under  which  the  grant  is  mnrte,  and  thereafter* 
in  the  event  of  the  termination  of  the  grant  as  herein  provided,  the  United 
Stntes  or  any  subsequent  gitintee  shall  assume  and  fulfill  all  such  contracts 
tntered  Into  by  the  original  gi*antee," 

Aniend  the  act  by  adding  the  following  after  section  9 : 

"^'henei-er  the  lands  lease<l  under  authority  of  this  act  are  to  be  utilized 
I'.T  the  lessee  for  construction,  maintenance,  or  oi>enitIon  of  a  dam  located  in 
B^^tcable  waters  of  tbe  United  States,  or  for  works  appurtenant  or  accessorj 
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thereto,  and  the  Secretary  of  War  nnd  Chief  of  Kngineen  shall  certify  to  the 
Secretary  of  the  Interior  thnt  such  dam  is  or  may  be  an  improvement  twefrt 
In  the  present  or  future  navigation  of  said  waters,  then  the  lessee  niny  nctinJr* 
the  right  to  use  or  damage  any  lands  or  proi>erty  of  others  necessnry  to  the 
iconstructlon,  maintenance,  or  operation  of  any  such  dam.  or  works  appnrtenant 
or  accessory  thereto,  by  the  exercise  of  the  right  of  eminent  domain,  either 
tinder  the  laws  of  the  State  in  which  such  lands  or  proi)erty  are  located,  or  if 
such  right  can  not  be  acquired  under  the  laws  of  such  State,  then  nnrter  the 
laws  of  the  United  States  providing  for  the  acquirement  by  condennuition  of 
lands  or  property  for  the  uses  of  navigation/* 

(Note. — ^The  object  of  this  amendment  Is  to  confer  a  very  ncceswiry  power 
In  connection  with  such  works.  It  is  limited  to  such  works  as  may  be  deter- 
mined by  the  Government  authorities  to  constitute  present  or  future  nids  to 
navigation  owing  to  the  serious  doubts  which  exist  as  to  whether  the  Corem- 
ment  can  authorize  the*condenmation  of  property  unless  the  works  are  or  may 
be  of  this  character.) 

• 
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WATEB  POWEB  FOB  THE  CANADIAN  GOVEBNMEITT. 

■ 

The  Chairman.  Give  your  name  and  position,  nnd  where  rou 
reside! 

Mr.  Challtes.  Mr.  Chairman,  as  superintendent  of  the  water- 
power  branch  of  the  Canadian  department  of  the  interior,  I  came 
down  to  Washington  at  the  invitation  of  the  Secretary  of  the  Inte- 
rior [Mr.  Lane]  to  explain  to  him  nnd  his  officers  the  Canadian 
water-power  laws  and  regulations  thereunder.  He  has  suggested 
that  I  offer  to  explain  the  Dominion  water-power  law  and  regula- 
tions to  your  committee,  and  to  briefly  outline  the  respective  Domin- 
ion nnd  Provincial  interest  in  Canada's  water  powers. 

The  Chairman.  We  will  be  glad  to  have  you  do  so. 

Mr.  Challies.  I  am  entirely  at  your  disposal,  and  it  will  be  a  great 
privilege  for  me  to  serve  you  in  any  way  you  desire. 

The  Chairman.  Have  you  a  copy  of  your  statutes  on  the  subject  f 

Mr.  Challiks.  Yes,  sir.  In  a  general  way  we,  in  Canada,  are  sitti- 
ated  very  much  like  you  are  here  in  connection  with  the  water-power 

aiiestion.  The  original  confederation  Provinces  have  control  over 
leir  natural  resources,  as  some  of  vour  older  States  have,  nnd,  of 
cout*se,  the  water  powers  in  tho-e  older  Provinces  are  administered 
tmder  regtilations  pursuant  to  acts  passed  by  their  own  legislatures. 
The  Dominion  Government  is  interested  in  water  powers  on  Do- 
minion property  in  the  AVestern  Provinces  of  Manitoba,  Saskatche- 
wan, and  Alberta,  and,  of  course,  in  the  water  jjowers  throughout  the 
Dominion  on  navigable  streams. 

Senator  Smoot.  Do  not  tho^e  Provinces  claim  the  water  within 
their  boimdaries  or  can  the  Dominion  of  Canada  claim  control  of  the 
water  in  those  three  Provinces? 

Mr.  CiiAMJEs.  In  the  se  three  Provinces,  Senator  Smoot,  the  owner- 
ship of  the  water  is  by  virtue  of  dominion  acts  in  the  Dominion. 

Senator  Smoot.  Just  the  snme  as  in  our  Territories? 

Mr.  (^iiALiJKs.  Yes:  Senator  Smoot.  The  water  powers  in  the 
older  Provinces — that  is  the  Provinces  that  entered  into  confedera- 
tion in  IKOT -Ontarit ,  Quebec,  New  Brunswick,  Nova  Scotia,  and 
Prince  Edward  Island,  are  admini^fered  under  their  own  laws. 

The  water  powers  of  Nova  Sc<tia  ai'e  small  l)ut  important;  tho 
ri^Trs  are  fairly  uniform  throughoiit  the  year.     The  powers  ars 
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nctically  all  owned  outright,  and  the  government  of  the  Province 

as  little  control  over  them,  except  such  control  as  it  might  have 
through  a  public  utility  corporation  or  commission.  The  Nova 
Scotia  government  has  recently  organized  a  water-power  commis- 
sion for  the  purpose  of  investigating  the  whole  water-power  ques- 
ti(  n  there. 

Tlie  water  powers  in  New  Brunswick 

Senator  Smoot.  Do  I  understand  that  the  Dominion  Government 
could  have  a  utilities  commission  and  control  the  utilities  of  any  of 
her  Provinces* 

Mr.  Challies.  No.  The  water  powers  in  parts  of  New  Brunswick 
ire  fairly  large  and  important,  but  there  is  to-day  no  adequate  water- 
power  law.  Like  Nova  Scotia,  the  developed  powers  are  all  practi- 
cal! v  owned  in  fee.  The  provincial  authorities  are  now  begmninff 
to  worry  about  proper  water-power  regulations  and  power  a^ini^ 
tration. 

Senator  Clark.  When  that  law  comes,  if  it  does  come,  will  it  be 
furnished  by  the  Dominion  Government  or  by  the  provincial  gov- 
ernments? 

Mr.  Challies.  By  the  provincial  legislature  of  New  Brunswick. 
Tlie  Province  of  Quebec  now  has  regulations  covering  water  powers. 
^'Ul  many  of  their  most  important  water  powers  were  in  the  past 
sold  at  auction. 

The  Quebec  government  a  few  years  ago  appointed  a  streams  com- 
ri.!->ion  for  the  purpose  of  investigating  and  working  out  adequate 
wster-power  administration  and  control.  This  organization  is  doing 
ex.ellent  work  of  far-reaching  importance. 

>enator  Clark.  The  provincial  government  has  done  that? 

Mr.  Challies.  Yes.  The  powers  were  sold,  I  understand,  to  the 
Hi^liest  bidder,  and  most  of  tlieir  important  sites  are  now  controlled 
It  private  companies. 

In  the  Province  of  Ontario  they  have  a  very  satisfactory  leasing 
s}'stcm  in  operation.  The  law  there  is  very  strict  and  some  think 
Tery  drastic.  The  power  situation  is  an  exceedingly  interesting  one 
"n  account  of  the  great  work  of  the  Ontario  I^droelectric  Com- 
!ni«?5ion. 

Senator  Chamberlain.  Where  these  sales  are  made  at  auction,  are 
t!ie  s:des  made  free  from  any  Government  restriction  or  control? 

Mr.  CiiALUES.  No.  The  leases  were  made  on  the  condition  that 
i  O'rtain  amount  of  expenditure  and  possibly  of  development  must 
ti.vP  place  within  a  certain  time.  Senator  Chamberlain. 

Sfnator  CnAMnratLAiN.  Is  the  matter  of  rates  subject  to  the  juris- 
•l:«tion  of  the  provincial  government? 

Mr  (^H  ALLIES.  In  some  cases  ves,  but  in  most  cases  no.    I  am  not 

Senator  Clark.  May  I  ask  you  this:  In  any  of  these  Provinces 
«ruch  you  have  mentioned,  which  correspond  more  nearly  te  our 
>t3tes — in  any  of  these  original  Provinces — does  the  Dominion  Gov- 
ernment in  any  way  exercise  authority  or  control  over  the  water 
powers? 

Mr.  Challies.  Yes,  Senator  Clark,  by  virtue  of  the  navigation 
mterests. 
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Senator  ('lakk.  The  navipition  interests;  yes.  That  occurs  in  our 
States  also. 

Mr.  CiiALLiEs.  Of  course  there  are  important  power  developments 
in  these  older  Provinces,  where  surplus  water  from  canal  structures 
is  used  under  rights  obtained  from  the  Dominion. 

Senator  Clark.  Yes.    But  let  me  ask  you  this:  Upon  nonnaVipable 

Saters  is  any  authority  exercised  in  those  Provinces  by  the  Dominion 
overnment  ? 

Mr.  Challies.  No,  sir. 

Senator  Norris.  You  mean  the  old  Provinces  when  you  say  that! 

Mr.  Challie8.  Yes. 

Senator  Norris.  As  I  understood  you  awhile  ago,  there  arc  some 
Provinces  in  the  western  part  of  Canada  where  the  Dominion  (tov- 
emment  does  control. 

Mr.  Challies.  Those  are  the  Provinces  that  conform  to  your  West- 
ern States,  or  Territories  as  you  call  them. 

Senator  Norrls.  Yes;  but  Senator  Clark  mentioned  "those  Prov- 
inces," and  I  wanted  to  see  whether  you  included  all  of  them. 

Senator  Clark.  I  understand  those  western  Provinces  correspond 
not  to  our  Western  States,  but  to  our  Territories. 

Mr.  Challies.  Yes. 

Senator  ("lark.  I  mav  be  mistaken,  but  I  understood  vou  to  s::\y 
.  orritories,  and  that  the  older  Provinces  cor- 

respond to  our  States. 

Mr.  Challies.  You  are  right. 

Senator  (Yark.  Each  of  them  has  a  government  and  a  sovereignty 
of  its  own  i 

Mr.  Chaixies.  You  are  right.  Senator  Clark. 

Senator  Ci^rk.  An<l  in  tliose  Province?,  which  correspond  to  our 
State  governments,  I  asked  you  the  quei^tion  whether  or  not  tlie 
Dominion  Government  exercised  rontrol  or  authority  over  the  watcn^ 
cff  nonnavigal)le  streams? 

Mr.  Challies.  No. 

Senator  Noanm.  I^et  me  ask  you  a  question.  Will  the  Province?*. 
which  you  say  are  similar  to  our  Territories,  when  they  lieooiiif* 
Provinces  similar  to  our  States,  be  empowered  then  to  control  their 
waters  on  nonnavigable  streams? 

Mr.  Challies.  The  Provinces  of  Manitoba,  Saskatchewan,  an<l 
Alberta  are  now  Provinces. 

Senator  Norris.  Exactly. 

Mr.  (^HALLiEs.  The  same  as  the  older  Provinces.  They  have  their 
dwn  provincial  autonomy,  but  their  natural  resources  are  still  re- 
tained by  the  Dominion. 

Senator  Norris.  Then  you  have  two  kinds  of  government  in 
Canada? 

Mr.  Challies.  Yes,  sir. 

Senator  Norris.  One  in  each  of  the  older  Provinces,  where  the 
Province  controls  entirely  the  water  power,  and  the  newer  Provinces, 
where  the  Dominion  controls? 

Mr.  (^HALLiEs.  Yes,  Senator  Norris. 

The  Chairman.  Mr.  Challies,  in  those  old  Provinces,  where  they 
control  the  water  power,  wliat  do  tliey  do  whei-e  the  development 
of  water  power  must  l>e  made  on  lands  belonging  to  the  Dominion? 


t^TATEB-POWEB  BILL.  31  & 

]£r«  Chaixzes.  The  greater  portion  of  the  lands  the  Dominion 
owns  in  the  older  Provinces  are  ordinance  properties  (land  which 
was  originally  held  by  Great  Britain  for  defense  purposes),  public 
harbors,  and  the  beds  of  navigable  streams. 

Senator  Works.  Are  those  I^rovinces  that  have  now  come  into  the 
union  Provinces  admitted  by  the  act  of  the  Dominion  Government? 

Mr.  CiiALLiES.  Yes,  Senator  Works. 

Senator  Works.  I  suppose  the  enabling  act,  as  we  call  it,  provides 
upon  what  terms  and  conditions  they  are  admitted? 

)Ir.  CiiAixiEs.  Yes. 

Senator  Works.  And  does  that  determine  their  rights  over  the 
waU»rs  of  nonnavigable  streams  in  terms? 

Mr.  CiiALLiEs.  Yes. 

Senator  Saioor.  That  is  reserved  to  the  Don^inion  Government? 

Mr.  CiiALLiES.  Yes,  Senator  Smoot, 

The  water-power  reguhitions  of  the  Dominion,  which  would  be  of 
mf'>t  interest  to  your  committee,  as  offering  a  situation  analogous  to 
tliat  covered  liy  your  Ferris  hill,  or  the  regulations  that  have  been 
puv^ed  pursuant  to  the  Dominion  lands  act  of  1908  and  covering  the 
westom  Provinces  of  Manitoba,  Saskatchewan,  and  Alberta,  I  nave 
a  copy  of  them,  and  to  save  a  detailed  explanation  of  their  provisions 
I  would  like  to  have  them  placed  in  your  special  record. 

The  Chairman.  We  would  be  very  clad  to  have  them. 

(The  regulations  referred  to  will  be  found  at  the  end  of  Mr- 
Cuallies's  remarks.) 

Senator  Chamberlain.  Mr.  Challies,  would  you  prefer  just  to  go 
ahead  and  make  your  statement  without  interruption  and  then  sub- 
mit to  questions  by  the  committee  ? 

Mr.  Challies.  senator  Chamberlain,  I  am  entirely  at  your  pleas- 
ure; whatever  you  prefer. 

J^enator  CHAMn£RL.>iN.  We  would  like  to  have  you  make  your 
stntement  in  a  way  that  would  be  satisfactory  to  you,  first.  At 
le.ibt  I  would  be  glad  to  have  you  do  that. 

Mr.  Challies.  Unfortunately  I  am  an  engineer  and  not  a  lawyer, 
in<I  I  can  not  adequately  explain  the  legal  aspects  of  the  question  as  I 
w'Kild  like  to.  By  answering  your  questions  I  could  probably  help 
joii  more. 

Senator  Norris.  I  think  instead  of  saying  "  unfortunate "  you 
I.  ^?ht  say  "  fortunate." 

Nfnator  Thomas.  Yes;  because  otherwise  you  might  be  a  member 
••■f  the  committee.     [Laughter.] 

Senator  Clark.  I  do  not  know  about  that.  The  engineers  seem 
to  l)e  having  their  troubles  now  as  well  as  the  rest  of  us. 

The  Chairman.  Go  ahead. 

Mr.  CiiAixiKs.  I  might  state  brielly  that  the  natural  resources  of 
fV  llirte  Provinces  I  have  mentioned — Manitoba,  Saskatchewan,  and 
All»erta — ^are  administered  under  the  Dominion  lands  act,  1908. 
That  act  provides  that  rules  and  regulations  mav  be  passed  by  the 
P'vernor  m  council  covering  the  administration  of  any  of  the  natural 
: -iiiirccs — lands,  petroleum,  £ras,  coal  lands,  grazmg  lands,  and 
water  powers.  The  water-power  regulations,  which  I  will  place  in 
Jf  ur  record,  have  been  approved  by  the  Governor  General  in  council ; 
that  is,  the  Government  of  Canada.  They  are  first  submitted  to  the 
foremor  in  council  by  the  minister  of  the  interior,  and,  after  being 
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duly  considered  by  the  whole  cabinet,  nve  generally  approved — wMiie 
times,  of  course,  with  amendments.  After  passing  council  they  re- 
main  in  force  until  the  first  session  of  the  Dommion  Parliament 
following.  They  must  be  placed  on  the  table  of  the  house  and  ap- 
proved formally  by  the  House  of  Parliament  and  also  by  the  Senate 
of  the  Dominion  before  finally  becoming  law.  It  works  out  in  thi$ 
way:  General  authority  is  given  under  the  Dominion  lands  act  to 
the  governor  in  council  to  make  regulations  covering  water  powers; 
the  governor  in  council,  on  the  report  of  the  minister  of  the  interior, 
approves  of  such  regulations,  which  thereupon  become  legal  and 
enforceable,  and  remain  in  force  until  they  are  either  approved  «»r 
rejected  by  formal  resolution  of  the  Hojise  and  Senate  of  Canada 
at  the  first  succeeding  session  of  Parliament. 

Now,  the  particular  section  of  the  Dominion  lands  act  (sec  S5) 
which  authorizes  our  Dominion  in  the  power  remilations  is  very 
brief.  It  simply  states  that  the  governor  in  council  may  make  regu- 
lations for  the  disposal  of  lands  required  for  water  powers  and  for 
the  storage  and  use  of  water  required  for  power  developments,  and 
declares  that  no  land  can  be  sold  or  otherwise  disposed  of  which  is 
valuable  for  water-power  purposes;  that  such  land  can  only  be 
leased.  Parliament  has  considered  it  es^ntial  that  title  must  re- 
main in  the  Crown  and  that  any  authority  given  for  a  power  de- 
velopment must  take  the  form  of  a  terminable  lease. 

The  regulations  under  this  very  general  proviso  in  the  Dominion 
lands  act  contemplates  the  submisision  to  the  minister  of  the  in- 
terior of  certain  general  specified  data,  engineering  and  financial  in- 
formation, upon  the  consideration  of  which  the  minister  .may,  if 
he  approves  of  the  proposed  project,  enter  into  an  agreement  with 
the  applicant  for  a  power  development.  The  minister  has  authority 
under  the  regulations  to  call  for  further  information.  He  may,  or 
he  may  not,  grant  the  application.  No  priority  of  right  at  all  is  ob- 
tained bv  making  a  formal  application  under  the  regulations.  Mu- 
nicipalities are  given  no  legal  pi-efeiTUce  whatever  over  a  private 
or  corporate  applicant.  If  the  minister  approves  the  scheme,  after 
having  it  in>estigated  by  his  en»rint»oi-s.  ho  may  enter  into  a  formal 
Hgreement.    That  agreement  pmvides  for  four  or  five  main  things: 

First,  that  the  work  must  be  diligently  carrietl  on  according  to  the 
plans  he  appro\es  of;  second,  actual  ron^t ruction  work  nuist  l«e 
btarted  within  a  certain  time:  third,  a  niininnim  amount  of  money 
must  be  spent  cMch  year  of  the  agriHTucnt  on  actual  constr!icti<»n 
operations  according  to  the  plans  approved;  and,  finally,  a  minimum 
amount  of  po\\er»  to  le  deterTniiied  by  the  minister,  must  l>e  devel- 
oped within  a  period  not  to  cxccctl  \\\v  yr\\r>. 

On  the  contractor  complying  with  thcwe  giMieral  terms,  the  agrt»e- 
ment  pro\ides  that  a  licerise  and  a  lease  will  Iw  issutnl.  They  are 
ccmcurrent  antl  \erv  larcf'dv  coterminous.  Thev  nm  for  21  years, 
lenewable  f<u*  thrcM*  further  similar  pericnls- -h4  years  altogether. 

Senator  Thomas.  Kor  how  manv  years f 

Mr.  CiiAM.iF.**.  Eighty-four  years.  .Vt  tlie  end  of  any  renewal 
period  the  goxernor  in  council.  u|M>n  report  from  the  mini"-ter  of  the 
mterior,  nuiy  take  over  the  wcirks  upon  paying  for  them  at  their 
actual  cost,  this  to  be  decided  by  a  lK>ard  of  arbitration.  Provision 
is  made   for  the   appointment    of  an   arbitrator,   if  th«*  i^opl'ennt 


WATEB-POWEB  BILL.  817 

refuses  to  appoint  one,  by  the  judge  of  the  Exchequer  Cburt  of 
Canada. 

The  license  provides  that  the  applicant  must  develop  the  power 
to  its  maximum  capacity  if  called  upon  by  the  minister  to  supply  a 
public  demand  up  to  the  capacity  of  the  amount  of  water  granted 
by  the  license.  The  minister  can  tell  a  contractor  that  the  public 
interest  demands  "  that  you  double  your  capacity,"  and  he  has  got 
to  do  it.  If  he  does  not,  his  lease  and  license  ai-e  cancelable  without 
iny  reimbursement.  The  power  must  be  developed  and  delivered 
ctintinuously.  The  license  also  provides  that  if  tne  minister  of  the 
interior  should  at  any  time  report  that  the  scheme  is  not  the  best 
^.'•heme  for  the  river — that  is,  that  it  only  uses  a  portion  of  the  flow 
or  of  the  fall  of  the  river  and  that  a  later  survey  shows  that  three 
or  more  times  the  flow  or  fall  could  be  used  by  a  more  comprehensive 
project — tlie  governor  in  council  can  take  over  the  works  upon  the 
payment  of  their  value,  if  the  owner  of  tiie  license,  upon  being  civen 
the  opportunity  to  carry  out  the  larger  scheme,  refuses.  But  he  is 
given  first  chance  to  carry  out  the  larger  or  more  comprehensive 
l^rojecL 

At  the  end  of  the  84-year  period  the  works  must  be  taken  over  by 
the  Dominion  Government  upon  payment  of  the  actual  cost,  to  l>e 
decided  by  arbitration.  There  are  othet-  important  and  interesting 
features  of  the  license  which  you  will  see  in  the  regulations. 

Senator  Norbis.  Has  there  been  any  trouble  about  financing  these 
various  enterprises  under  that  kind  of  a  law  and  regulation? 

Mr.  Challies.  Of  course,  there  has  been  trouble  this  last  year, 
Senator  Norris,  owing  to  the  war  situation;  but  these  regulations 
were  not,  in  the  first  place,  decided  upon  until  certain  financial  people 
of  Canada  and  one  or  two  prominent  financiers  of  the  United  States 
i^ere  given  an  opportunity  to  be  heard,  and  until  the  suggestions  that 
tk^x  offered  were  incorporated  in  the  regulations. 

Senator  Nobris.  Then^  the  plan  is  reasonably  satisfactory  to  the 
financial  men,  as  well  as  to  the  power  people? 

Mr.  C  If  ALLIES.  It  has  been  found  so. 

Si^nator  Smoot.  What  is  the  date  of  the  passage  of  the  act? 

Mr.  CiiALLiES.  1908,  Senator  Smoot. 

Senator  Smoot.  Can  you  tell  me  how  much  horsepower  has  been 
*lf veloned  under  the  act  ? 

Mr.  Challiks.  Since  that? 

Senator  Smoot.  Yes. 

Mr.  Ctiallies.  About  60.000  horsepower. 

Senator  Smoot.  In  the  three  States? 

Mr.  Challies.  In  the  three  Provinces. 

Senator  Smoot.  For  the  six  years? 

Mr.  CiffALUES.  Of  course,  that  is  the  capacity  to-day.  The  ulti- 
^Mp  capacity  of  these  three  or  four  plants  that  are  operating  and 
*hich  were  commenced  since  the  passing  of  these  regulations  is 
t\  mi  twice  that  amount. 

Senator  Robinson.  Has  the  capacity  seemed  to  keep  pace  with  the 
demand  t 

Mr.  Challiks.  Yes. 

Senator  Thomas.  What  is  the  ultimate  capacity  of  those  various 
s^emes  or  enterprises  developed  since  1008? 
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Mr.  Challies.  I  would  say  probably  100,000  horsepower. 

Senator  Thomas.  Then  about  six-tenths  of  it  has  been  developed  f 

Mr.  Challies.  Yes. 

Senator  Ci^rk.  Have  you  ever  had  an  estimate  of  the  probable 
horsepower  that  could  be  developed  in  the  Provinces  you  have  spoken 
of  and  in  British  Columbia? 

Mr.  Challies.  Yes ;  but  it  is  not  worth  repeating. 

Senator  Clark.  It  is  very  great,  is  it  not,  particularly  in  British 
Columbia  ? 

Mr.  Challies.  Yes.  It  has  been  estimated  that  the  total  power 
capacity  in  Canada  is  about  26,000,000  horsepower.  Later  estimntes 
reduced  that  to  about  17,000,000  horsepower. 

Senator  Sbioot.  That  is  for  the  whole  of  Canada? 

Mr.  Challies.  Yes,  sir.  British  Columbia  claims  to  have  five  or 
six  million  horsepower. 

Senator  Norris.  Is  British  Columbia  one  of  the  Provinces  of  which 
you  have  been  speaking? 

lifr.  Challies.  No.  British  Columbia  came  into  the  confederation 
in  1872  and  controls  her  natural  resources. 

Senator  Norris.  She  has  control,  herself,  of  her  resources  the  same 
as  the  older  Provinces  ? 

Mr.  Challies.  Yes. 

Senator  Smoot.  Do  vou  know  what  the'estimate  is  of  the  power 
that  can  be  developed  in  the  three  Provinces  controlled  by  the 
Dominion? 

Mr.  Challies.  The  amount  that  is  developed  to-day? 

Senator  Smoot.  No;  the  amount  of  power  that  it  is  estimated  can 
be  de\ eloped  in  the  three  Provinces? 

Mr.  Challies.  Why,  I  could  not  pive  that  offhand,  Senator  Smoot. 
I  have  been  makinj?  a  very  elaborate  investigation  in  the  Province  of 
Manitoba,  on  the  Winnipeg  River,  which  shows  that  over  half  a 
million  24-hour  horsepower  is  possible  of  development  on  that  river 
alone,  and  a^out  75,000  24-hour  horsepower  on  tlie  Bow  River  alone 
within  50  miles  of  the  city  of  Calgary  in  Allwrta.  The  other  rivers 
of  Alberta  arc  not  so  favorable  for  j)ower  developments.  The  north- 
ern rivers  of  Manitoba  and  Saskatchewan  and  Alberta  are  so  far 
away- 


Senator  Smoot  (internosing).  From  consumption? 

Mr.  Challies.  Yes;  tliat  we  have  never  attempted  to  estimate 
their  power  possibility  accurately. 

Senator  Chamberlain.  You  have  those  regidations  and  you  can 
give  them  to  us  in  their  entirety  ? 

Mr.  (^HALLiES.  Yes;  Senator  Chamberlain. 

Senator  Smoot.  They  were  put  in  the  reconl,  I  believe. 

Senator  Chamberi^\ik.  I  would  like  to  have  them  put  in  the 
record,  Mr.  Chairman. 

Mr.  Challies.  I  have  a  memorandum  here  on  the  power  policy 
and  administration  of  the  Province  of  British  Columbia  prepared 
for  me  by  Mr.  II.  W.  (irimsky  of  my  office,  that  I  would  like  to  have 
placed  in  your  record.  That  Province  has  a  very  elaborate  and  com* 
prehensive  law  in  force  now^  probably  the  most  extensive  water  act 
m  Canada. 

The  Chairman.  Yes, 
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(The  memorandum  referred  to  will  be  found  at  the  conclusion  of 
Mr.  Cliallies^s  statement. ) 

Senator  Chamberlain.  On  the  part  of  financiers,  is  objection 
:rjreU  against  the  restrictions  of  Government  control?  You  said 
u  ift  hile  ago  there  had  been  no  trouble  about  financing  them,  exce[^ 
:n  the  past  year  or  more.    Was  the  difficulty  caused  by  the  diflBculty 

•  f  raising  money  or  was  it  caused  by  objection  to  Government  r^ 
-trictionsi 

Mr.  Challi£S.  Why,  I  never  heard  any  serious  objection  to  th© 
In 'minion  Governments  regulations  from  a  financial  standpoint 
I'lere  are  some  features  of  our  regulations  though  that  I  do  nqt 
til  ink  are  equitable  or  in  the  public  interest.  For  instance,  in  our 
['resent  regulations  we  provide  that  the  rates  must  be  formally 
jpproved  by  the  railway  commis.sion  of  Canada  before  being  pu> 
.Mu  effect,  and  that  they  must  be  resubmitted  for  approval  every 
^  ven  years  thereafter.  I  think  that  is  bad,  because  once  a  rate  is 
.;'r»roved  it  remains  approved  for  seven  years. 

>**nator  Norrls.  You  think  it  ought  to  be  more  elastic,  so  that  it 
■:»uld  be  changed  oftener: 

Mr.  CHALL1E8.  Yes.     I  think  if  there  are  improper  rates  there 

•  •  <riit  to  be  remedial  measures  exercised  when  necessary. 

Senator  Norris.  What  is  your  railroad  commission?  That  is  the 
Dominion  railroad  commission? 

Mr.  CiiALUEs.  Yes.  It  conforms,  I  understand,  to  your  Interstate 
<  ornmerce  Commission. 

Senator  Xorris.  I  see.  These  three  Provinces — do  they  have  com- 
rj.L^vioDs  similar  to  our  State  railroad  commissions  and  public  utility 
•Mm  missions? 

Mr.  Challies.  The  Province  of  Manitoba  is  the  only  western 
rro\  ince  that  has  a  public  utility  commission. 

.Senator  Xorris.  And  do  the  Dominion  people  permit  the  Mani- 
t'llta  commission  to  regulate  rates  in  that  Province! 

Mr.  Cyi allies.  The  Manitoba  commission  regulates  rates  under 
1  provincial  statute,  over  which  the  Dominion  has  no  control. 

Senator  Xorris.  Is  not  that  one  of  the  Provinces  in  which  you 
•'•ntrol? 

Mr.  Challtes.  Yes.  In  that  case  I  feel,  personally,  that  the  con- 
(r<i|  of  the  rates  by  the  Dominion  railway  commission  is  undesirabla 
ir.tl  a  local  control  by  a  judicial  authority  were  in  the  public  interest 

."Senator  Xorris.  They  do  not  have  control  in  that  Province,  do 

t  ..'V  i 

Mr.  Challies.  They  have  it;  but  the  board  of  Dominion  railway 
'•rnmissioners  is  organized  for  a  different  purpose  entirely.    It  13 

•  jrh  like  your  Interstate  Commerce  Commission.    They  have  wor- 
T,*^  of  their  own;  they  do  not  want  to  be  bothered  with  this  question 

•  f  the  control  of  power  rates.    Anyway,  the  control  of  rates  could 
••  letter  exercised  by  a  provincial  public  utility  commission. 

."Senator  Xorris.  By  a  public  utilities  commission  that  was  reaUy 
n  the  grotind,  so  to  speak  ? 
\It.  Challies.  Yes,  sir. 

The  CiiAiBMAN.  Is  there  anything  else  to  be  asked  Mr.  Challiest 
>Ve  thank  you,  Mr.  Challies ;  that  is  all. 
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(Following  are  the  papers  submitted  by  Mr.  Challiea  for  the 

record:) 

RJEQULATIONS     GOVEBRING    THE    MODB    OF    GRANTIITQ    WaTEH-PoWEB    BIOHT8    tX 

Manitoba,  Saskatchewan,  Albebta,  and  the  Northwest  Tereitoues. 

wateb>fower  seouzations. 

[Under  tlie  Dominion  landH  act  and  the  Dominion  forest  reaerr^a  and  parks  act.] 

Regulations  made  by  His  Excellency  the  Governor  General  In  Oouncll  in  rlrtne 
of  the  provisions  of  subsection  2  of  section  35  of  the  Dominion  Innds  act  ^T-S 
K<1ward  VII,  Chnp.  20),  and  by  his  Itoynl  Highness  the  Governor  (^neml  ia 
Council  In  virtue  of  the  provisions  of  subsection  (b)  of  section  17  of  the 
Dominion  forest  reserves  ond  parivs  net  (1-2  George  V,  ch«  10),  to  gorern  the 
mode  of  grnntiug  wnter-ix>wer  rights  in  the  Provinces  of  Manitoba,  S.-iskatcUe- 
wan,  Alberta,  and  In  tlie  Northwest  Territories,  and  in  Dominion  imrks  wlihin 
the  railway  belt  of  British  Columbia. 

\Bvc.  .M^.  Dominion  InndP  act.  7-K  Rdwnrd  VII.  ch.  20,  as  amended  by  aec.  tt,  ch,  27.  •< 

4-5  <iiH)iKO  V.  ch.  27.1 

STi.  I^uds  which  are  necessary  for  the  protection  of  any  water  supply  «r 
lands  upon  which  there  is  any  water  ix)wer,  or  which  border  upon  or.l»elu< 
Close  to  a  water  iMwer,  w*lll  be  requited  or  useful  for  the  development  and  work- 
ing of  such  water  power,  shni]  not  be  ot^en  to  entry  for  homestead,  fur  pur- 
chased homestead,  or  preemption,  or  be  sold  or  conveyed  In  fee  by  the  Cr4)wn, 
but  may  only  be  leased  under  regulations  made  by  the  governor  In  conncH. 

2.  Subject  to  rights  which  exist  or  may  be  created  under  tlie  Irrigation  act 
tbe  governor  in  council  may  make  regulations:  (a)  For  the  diversion,  takluic. 
or  use  of  water  for  iM>wer  puri)oses,  and  the  granting  of  the  rights  to  divert, 
take,  and  use  water  for  such  purposes,  provided  that  It  shall  he  u  condltl«»u  ••f 
the  diversion  or  taking  of  water  that  It  shall  lie  returned  to  the  channel  thron;:li 
which  It  would  have  flowed  if  there  had  been  no  such  diversion  or  taking  tn 
such  manner  as  not  to  lessen  the  volume  of  water  In  tlie  said  channel:  ih\ 
for  the  construction  on  or  through  Dominion  or  other  lands  of  sluices,  rni'^'.x 
dams,  or  i»ther  works  necessary  In  conuertlon  with  such  diversion,  taklni;.  <>r 
use  of  water;  (c)  for  the  transmission,  distribution,  8:ile.  and  use  of  power  iind 
energy  generated  therefrom;  id)  for  the  damming  of  and  diversion  of  pt  y 
stream,  watercourse,  lake,  or  other  IxNly  of  water  for  the  pur|M»sc  of  sitmu;: 
w*ater  to  augment  or  Increase  the  flow  of  water  for  power  purpos*»8  during  <lry 
seasim:  (<)  for  Ilxlng  the  fees,  chjirges.  rents,  rojaltles,  or  dues  to  be  paU!  f«»r 
the  use  of  water  for  power  purposes  and  the  rates  to  l»e  chorgeil  fur  |H»wer  or 
energy  4lerlv«l  therefrom. 

3.  Any  iK>rson  who  uiuler  such  regulations  Is  authorized  to  divert,  take,  or 
use  water  for  iK)wer  purpoS(*s.  or  to  construct  works  in  c<nne<'llon  with  th«» 
diversion,  taking,  or  use  of  water  ft>r  such  puriM>ses,  shall,  for  the  purpoM»«%  of 
his  undertaking.  lia\e  the  ])owers  c<MifeiriHl  by  the  railway  act  upim  n'ilw.y 
Cttmp'iuies,  Includlne  those  for  the  acfpiisltlon  and  taking  of  the  requisite  InMiH. 
so  far  as  such  powers  are  applicable  to  the  undertaking  and  are  not  lui'onsisiiMit 
With  the  provisions  of  this  ai*t  t>r  the  regulations  thereunder,  or  with  the  uv.- 
Uiorlty  ghen  to  such  persons  under  such  regulations- -the  pro\lsh.ns  of  the  •*.!  il 
railway  in'i  ghing  sn<'li  powers  heliiK  t:iken  ft»r  the  purpo»«»»M  of  this  si»ctl«ni  t«» 
refer  to  the  und««rtaklng  of  such  per^<»ns  where  In  that  nvi  they  refer  |o  the 
railway  of  the  rnllw.iy  ctmipany  conrerne<l, 

4.  Maii.s.  pl;ins.  stud  1mm  ks  of  M'Iimimuv  s)i<  wing  hinds  othi*r  th.iii  ('t  wu 
land  ne<'esKMry  to  l»e  acquIrM  by  any  su<h  iH^rson  for  right  4»f  way  or  oHmt 
pnrpos.>s  In  roiuieitiou  with  his  utub*rt)iking  shall  be  slgnotl  and  certlfliHl  cor- 
rtH't  by  a  duly  quallfle<1  Dominion  land  survey '»r. 

5.  Such  nuip.s.  plans,  and  b<K)ks  of  reference  shall  be  preiiared  in  dnpUimte. 
nn<)  one  copy  thereof  shall  be  flied  In  the  office  of  the  minister  at  Ottawa,  and 
the  other  shall  Ih*  reglsfereil  In  th*^  himl-tltlea  oOloe  for  the  registration  dl^trht 
within  which  the  lands  afTiM'ted  nre  situate^l. 

iV  The  minister,  ^r  such  otttcer  n**  he  designates,  ah  till  In  ense  of  dispute  N« 
tlie  Kole  nnd  fln.tl  Judir**  en  to  the  area  of  land  w^hlch  may  be  taken  by  anv 
piTsou  without  the  roiiHrni  of  the  owner  for  any  pur|»»)se  In  oonni»'llon  w.jIi 
tiny  water-|K)wer  undertaking. 
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mt-LATIOaS  OOVIBlflSO  TBS  QBAlTTlKa  OF  WATEB-POWEB  UGHTS  IN  THE  PSOVINOES 
or  MANITOBA,  SASKATCHEWAN,  AND  ALBEBTA,  AND  IN  THE  NOBTHWEST  TKBBI- 
T0B2»,  |NCLCDIN«  ALL  DOMINION  FOBCfiT  RE8EBVE8,  AND  PABKS,  AND  IN  DOMINION 
rABKB  WITUIN  THE  BA1J.WAY  BELT  OF  BBITIBH  COLUMBIA. 

E>ri«bUsbed  and  npproved  by  onlers  of  His  Kxrellency  the  Governor  General 
\L  «>»uiKil,  dated  June  8,  lOOt),  April  20,  1910,  JaunuiT  ^,  1911,  August  12,  1911. 
liid  by  order  of  His  Boynl  Highness,  the  Governor  General  in  council,  diited 
AiiKu^t  2,  1913,  in  virtue  of  the  provisions  of  subsection  2  of  sectir^n  35  of  tlie 
l^'QiiiuoQ  lands  act    (7-^  Edward  Vll,  ch.  20.) 

Note. — These  regulations  were  made  to  npply  to  all  forest  reserves  and  pnrlcs 
bj  order  of  His  Excellency  the  Governor  General  in  council,  dated  June  0, 
VMl.  and  by  order  of  His  Koyiil  Highness  the  Governor  General  in  council, 
diit'Xl  August  2,  1913,  in  virtue  of  the  pruvisious  of  subsection  (b)  of  section 
IT  ot  the  l>ouiinion  forest-reserves  and  p^rks  act. 

Note. — By  virtue  of  the  provisions  of  the  railway  belt  water  act  (2  George  V, 
cii  41)  aad  the  railway-belt  water  act  1913  (3-4  George  V,  ch.  45),  all  water 
«.rhiu  the  railway  belt  of  British  Columbia  is  administered  under  and  in 
attnluiice  with  the  provisions  of  the  water  act,  1909,  and  amendments 
Uitivto,  by  the  Trovlnce  of  British  Columbia*  except  only  the  territory  included 
v.tliin  Dominion  parks. 

Itffinitum  of  worku, — 1.  Under  these  regulations  the  word  "works"  shall  be 
hr.d  to  mean  and  include  all  sluices,  races,  dams,  weirs,  tunnels,  pits,  slides, 
ntiiirt^.  machines  fixed  to  the  soil,  buildings,  and  other  structun's  for  taking, 
I'  ^frtiiig.  and  storing  water  for  power  puri)oses,  or  for  developing  water  ix>wer 
.:.«!  rendering  the  same  available  for  use. 

iJode  of  apptivation, — 2.  Every  ai>plicant  for  a  license  to  take  and  use  water 
t  r  iKiwer  purfioses  shall  file  with  the  Minister  of  the  Interior  a  statement  in 
')'•:». ieate  setting  forth — 

•  J  \  llie  name,  address,  and  occupation  of  the  applicant. 

<(r»  The  financial  standing  of  the  applicant  so  far  as  It  relates  to  his  ability 
»»c.irrr  out  the  proiiosed  work.s. 

t'  i  The  character  of  the  proi>osed  works. 

i'i)  The  luime  or.  if  unnamed,  a  sufiicient  description  of  the  river,  lake,  or 
■:.t*r  8oarc>e  from  which  water  is  proiK)sed  to  l>e  taken  or  diverted. 

•  e  >  llie  point  of  diversion. 

* ' »  The  height  of  the  fall  or  rapid  of  such  river,  lake,  or  other  source  of  wnt«r 
-'  hi^  luediuuu  and  low  stages,  with  corresponding  discharges  of  water  pei^ 
H-ml,  reckoned  approximately  In  cubic  feet. 

(«M  A  reasonably  accurate  description  and  the  area  of  the  lands  required  In 
^:i>ifxi»tion  with  the  proposed  works,  such  lands,  if  in  surveyed  territory,  to  be 
'*N  nbed  by  section,  townshi]i,  and  range,  or  river  or  other  lot.  as  the  case  may 
w-  .lod  a  statement  whether  such  lands  are  or  are  not  Dominion  lands. 

*ht  It  such  lands  be  not  Dominion  lands,  then  the  applicant  shall  give  the 

:  e  of  the  registered  owner  in  fee,  and  of  any  registered  mortgtigee  or  lessee 
>r««>iL  and  of  any  claimant  in  actual  i)Osscs6lon  other  than  a  registered  owner, 
-••rtcngee  or  lessee. 

•  h  The  minimum  and  maximum  amount  6f  water  power  which  the  appHcaiftt 
:-  'li'ses  to  develop  and  the  maximum  amount  of  water  which  he  desires  for 

»•'  b  i*orp*w«- 

<  M  Sketch  plan  showing  approximate  locations  of  the  proposed  works. 

u  I  Llevi.tions  of  he:idwat<*r  and  tail-water  of  the  nearest  existing  works.  If 
1  '    Mow  ]:nd  above  the  proposed  works. 

-n  rarttruliirs  as  to  any  water  to  be  taken,  diverted,  or  stored  to  the  detri- 
1--M  <»f  the  oi»eratlon  of  the  existing  works,  if  any. 

•  m)  Piirtfculars  as  to  any  irrigation  ditches  or  reservoirs  or  other  works 
f  r  !rrlg3]^i<»o  within  the  meaning  of  the  irrigation  act,  in  use  or  in  course  of  con- 
vrjfTim  within  the  vicinity  of  the  proixised  works,  and  which  might  affect  or 
U*  .iffiHteil  by  the  o|)enition  of  the  proiiosed  works. 

Apfiiication  by  a  company. — 3.  If  the  applicant  be  an  incorporated  ccmpany, 
£ike  «t.iipnieut  i^hall.  in  addition  to  the  foregoing  information,  set  forth — 

i«i  The  name  of  the  company. 

I  &  I  The  names  of  the  directors  and  ofllcers  of  the  company  and  their  places 
ef  rvvideoce 

'  I  Hie  bead  office  of  the  company  in  Canada. 

'tfl  The  amount  of  subscribed  and  paid-up  capital,  and  the  proposed  method 
of  rnislnie  further  funds,  if  required,  for  the  construction  and  operation  of  the 
;r"t4rteil  works. 
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(e)  Copy  of  Bucli  parts  of  the  charter  or  memorandam  of  aMOCtatloD  as 
authorize  the  flpplication  and  proposed  works. 

Application  hp  a  municipality. — i.  If  the  applicant  be  a  mnniclpalltjr,  tbro, 
excluding  the  sijecial  inforuiution  to  be  given  by  a  company,  the  foUowlug  Infur* 
matiou  shall  be  given: 

(a)  The  location,  area,  and  boundaries  of  the  municipality. 

ib)  The  approximate  number  of  its  inhabitants. 

(c)  The  present  est i muted  value  of  the  proi)erty  owned  by  such  munlciimllt). 
and  the  value  of  the  property  subject  to  taxation  by  such  muuici|mlity. 

Minister  may  rvquvnt  further  injurmntiun.—t}.  Tho  uihiiHtor  uf  tlie  Ititt-r^i 
shall  lijivr  the  powor  tt»  en  11  for  such  other  plans  ami  deHcrlptlona.  tof^etbfr 
with  such  ineastiri'iiioiitH,  Hpec'lflcatiniis,  levels,  profiles,  clevalioiiR.  iiiul  otli*  ; 
iuforiuati(Mi  as  he  may  dt^eiii  necesHury,  and  the  same  ftliall  be  furnished  by  .-id 
at  the  ex]ietiK(*  of  (he  upplleant. 

The  a;;reeinent  for  (a)  a  licetiHe  f<ir  the  dlversiou  and  use  of  water;  t^i  ^ 
lenne  for  the  mne^'wiry  IjukIh. 

0.  liioii  riM-eijit  and  consideration  of  the  a|ip]ication  and  Infonnatlou  ait«iM 
pauylUK  sjime,  the  minister  of  the  interior  may.  If  be  approve  of  tlie  pr»»iM— -j 
works,  enter  into  \\\\  ajrreenient  with  the  api^l leant,  which  aKreeuieut.  In  a«.n 
tion  to  usual  conditions  and  covenants,  shall  contain  claum^s  to  pnivlOe  ..« 
follows : 

(rr)  For  a  lime  within  which  the  proposcil  works  shall  be  l>egnn. 

\b)  For  a  stated  ndnUnuni  amount  of  exiiendlturc  to  be  made  In  coi)nf«-t.>  i 
with  the  works  annually  during  the  term  of  the  agreement. 

(r)  For  a  Ntnlel  amomit  of  water  iH»wer  to  Im»  developed  from  the  w.-r.-r 
applied  for  within  a  fixed  |K>riod,  not  exceeding  Ave  years. 

Kit)  For  sunnnary  cancellation  of  the  agreement  by  llie  mlnlst(*r  If  any  of  tl»«- 
above  <'ondi(loiis  have  not  been  conipllc.l  with. 

(r)    For  detlnlng  and  allotting  the  areas  of  Dominion  lands  wlthhi   %vli 

the  applicant  ni.-y  conslrnc!  and  oierate  the  pro|K)se<l  works;  and  If  tin - 

no  Dondnion  lands  available  for  such  pnr]M>se.  then  for  defluing  and  attoitn  z 
the  htnds  In  re^nrd  to  whi(*h  the  applicant  may  exercise  the  iM>wers  gneu  inii:*i 
fie(*tlon  .*{.*.  sniisection  X  of  the  Dondtdon  Innds  net. 

(f)  I>\)r  granting  a  license  to  the  applicant.  uix>n  fulflllment  of  th«»  ^.  •  * 
agreemeut,  to  take,  divert,  and  use  for  power  purimses  a  stnted  ninxln  !•  .i 
amount  of  water,  in  accordance  with  the  application,  and  plans  and  hi^h-  ii.  .i 
lions  as  approved  by  the  minister;  the  te:m  of  such  license  to  be  21  \ear»«  at  .i 
fixed  fee  imyable  annually,  and  such  license  to  be  renewable  as  pro\ldiHl  fur  u 
these  regulations. 

(g)  For  granting  a  lease  to  the  apptlcnut  of  such  Dominion  lands  ns  niiiy  '  •* 
allotted  under  paragraph  (e)  of  this  Miction,  and  approve<l  of  by  the  ndntM»> 
such  lease  to  t)e  at  a  flxed  rental  for  a  term  of  21  years  running  eoncnri«M  ;  > 
with  the  paid  license,  and  renewable  in  like  nmnner.  and  as  near  as  naiy  be  h.  ii 
Ject  to  all  the  terms  and  conditions  thtreof.  When  there  are  no  Dondnion  !.<•  - 
available  for  such  purtK)se.  or  when  other  lands  are  consldere<l  by  the  udn  >i<r 
to  be  moie  suitable  for  such  puri^ose,  then  the  minister  shall  define  such  land^ 
In  regard  to  which  the  applicant  may  exercise  the  i)owers  y^\ox\  under  set>i.«»ti 
36.  HubstN'tion  3.  of  the  Dominion  lands  act. 

imipection  of  eon  itt  met  ion  irorA*.— 7.  During  the  consirnct'on  of  any  wmiIv** 
fbr  the  development  of  water  |»ower  the  ndnlster  of  the  lnterli»r,  or  any  rii-  • 
neer  apisdutwl  by  blni  for  that  puriM»s«s  shall  Imve  free  arcewi  ti>  all  part**  ••f 
such  works  for  the  purtM)se  of  Insptvtlng  sanie.  and  as<*ertnlnlng  if  the  <-n,i 
Btructlou  theeof  Is  In  accordance  with  the  plans  and  sped  flea  t  Ions  apprttviM  i^f 
by  the  minister,  and  wlH»tlier  the  terms  of  the  ngrt^emeut,  as  proUdivl  fin-  In 
the  prweiling  section,  are  being  fulfllled. 

The  liceitHr  for  the  tlinrninn  ami  ««♦•  of  miter.-    S.  FiKin  fulflllHient  h>    t\u 
applicant  of  all  tHinditliuis  of  the  ntld  a«' cement,  the  minister  of  t::e  Imici  -i 
shall  grant  to  the  applicant  a  llivnw  as  atcreiMl  uikmi;  atid  such  IIccu'H*  m. 
contain  claus<»s  to  pro\lde  as  follows: 

Iff  I  'rietiiin  nf  th*  i|«"it»c  -I.  II  Im'  HI  >c-.i««.  n^'icwahic  for  thriM*  fnnlior  i-.  m 
M><M*tl\e  lerniM  tif  *J1  yiNiis  cnch  at  a  iiM*t  u***  in>ahl«*  tHmnally  and  to  lt«*  ii>  .i 
Juste<l  nt  the  lle^lnnitiK  of  «»a<h  term  as  luTcnn  ler  pro\l«|e.l. 

(b)  At  the  expiry  of  each  tcini  »»f  IM  years  !hc  i'»i\eriior  In  cmn  11  n.tx.  ..-i 
the  riH'onunendatlon  of  the  ndnlsicr.  oidcr  nnd  «Hrc*'t  th  !  th»»  lli-.tj^o  mm  \  m  .\ 
lease  granted  in  cnnn«K'tIon  therewith  be  canc««?e.| :  l*ioritletl.  That  the  mln  ^t.  \ 
shall  have  j:lven  at  le.iht  one  year's  not  he  to  the  lUvnM«e  of  Intention  •**»  (.» 
Gftncel 
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<r>  If  ihe  liceusee  shall  refiipe  to  pay  th€»  licons**  fee  as  leMdjusteil  by  the 
-:•  ^.'nior  lu  council  or  :i8  flxeil  by  arbitrators  clionen  as  providefl  !u  paragraph 
'•  i  beietinder.  then  In  Mich  case  the  minister  nuiy  renew  the  lifense  at  the  for- 
i-.*-*-  fet*.  or  Uie  Kovenior  in  council  may,  on  the  recommendatitm  of  the  minister, 
''*»'r  2'Im1  direct  that  the  license  and  any  lease  Issued  in  connection  therewith 
L-  aiiieeled. 

*'/»  lu  either  of  the  above  cases  comi)ensation  shall  be  p:iid  to  tlie  licensee 
-*  iTovidel  for  iu  paragraph  (c)  hereunder. 

M-)  ou  teruiinatiou  of  tlie  third  i-enewal  of  such  license,  except  in  case  of 

'.  •"  ult  on  fi.e  part  of  the  lirensee  In  <ibservance  of  my  of  the  conditions  thereof 

'•:  Ml  any  ler  se  granted  in  CDUuectlon  tlierewith.  compensation  shall  be  paid  for 

I."  Morks  to  the  amount  fixed  by  arbltmtion,  one  arbitrator  to  be  appointed 

i\  liie  irovemor  in  council,  the  second  by  the  licensee,  sind  the  third  by  tlie  two 

-    :il>|K>inte<l.     If  the  licensee  falls  to  appoint  an  arbitrator  within  10  days 

f:^»r  l»e)iii;  notified  by  the  minister  to  make  such  apiX)Intmcnt,  or  if  the  two 

.'•  .'lutors  appointed  hy  the  (iovernor  General  In  council  and  the  licensee  fall 

'••  ."irree  uimju  a  third  arbitrator  within  10  d:iys  after  their  appointment,  or 

r.  'I;:u  such  further  period  ;»s  may  be  fixed  by  the  minister  in  either  such  cases, 

•11  a r bit m tor  or  third  arbitrator,  as  the  cnse  may  be,  shall  be  appointed  by 

'•■  ♦*  indue  of  the  exche<iner  court  of  Canada.    In  fixing  the  amount  of  compensa- 

'  \.  only  the  value  of  the  nctuiil  and  tangible  works  and  of  any  lands  held 

. .  fi-e  in  connection  therewith  shall  be  considered,  and  not  the  value  of  the 

r  ^.  rs  and  privileges  grunted,  or  the  revenues,  profits,  or  dividends  being  or 

i*^"\   to  be  derived  therefrom. 

>  M  The  license  shall  state  the  maximum  amount  of  water  which  the  licensee 
'  .  V  cihert.  store,  and  use  for  power  j)urpo8es.  and  shall  provide  for  the  return 
.»/  iLe  stri^.iui  or  other  source  of  water  of  the  full  amount  so  diverted. 

•  j7>   The  licensee  shall  develop  such  tiower  as,  in  the  opinion  of  the  minister. 

•  ^'te  Fhnll  be  a  public  demand  fot*.  up  to  the  full  extent  i)Ossible  from  the 

•  ;  'Oiit  of  water  granted  by  the  license. 

•  /« )  I'lMMi  a  reix)rt  being  made  by  the  minister  of  the  Interior  to  the  governor 
n  •  ouncil  th.-)t  the  licensee  has  not  de\ eloped  the  amount  of  {lower  for  which 

t  '-r»*  U  a  public  demand,  and  which  could  be  develoiied  from  the  amount  of 
'..H'er  fn^ntetl  by  the  license,  the  governor  lu  conncll   may  order  to  be  de- 

■  .o|i»M  and  rendered  available  for  public  use  the  iulditioual  amount  of  iK)wer 
f-  r  which  there  is.  In  the  opniion  of  the  minister,  a  public  denuind,  up  to  the 
:    :  e:iient  i^osslble  from  the  amount  of  wnter  granted  by  the  license,  and  within 

;<«*ri«Ml  ID  tie  fixed  by  the  minister,  which  period  shall  not  be  less  than  two 

. »- rs  after  the  llctnisee  or  iierson  In  charge  of  the  existing  works  shall  have 

''-^i  Dcitifled  of  mich  order,  and  Id  default  of  comiiliance  with  such  order  the 

-•     ••nM»r  in  cciuncll  may  direct  that  the  license,  together  with  any  lense  Issued 

...iHr  these  rc»giilations,  sl'all  be  canceled,  and  the  works  sh:ill  thereupon  vest 

A  t^ewiue  the  property  of  the  Crown  without  any  compensation  to  the  licensee. 

« i »  L'|>on  a  reiKirt  being  made  by  the  minister  of  the  interior  to  the  governor 
i  oHiDCil   that  a  greater  amount  of  water  power  coirtd  be  developtnl  advan- 

•  r»^>oiily  to  the  public  interests  from  the  s;ime  strerni  or  other  source  of  water 
'  •  1.J  which  the  existing  works  derive  iK)wer,  ai.d  (1)  that  the  existing  works 
'•  "id  Ih»  enlarged  or  added  to  for  such  purpose,  then  the  g«)vemor  in  council 

y  authorize  the  minister  to  offer  the  licensee  the  privilege  of  constructing 

•  !  oiiemting  such  enlarued  or  iulditlonal  works  nt  or  In  tlu*  vicinity  of  tlie 
-•  <r\njc  work"*,  and  to  grant  such  supplementary  license  as  he  may  consider 

r  ti*T  for  such  puriJose.  and  If  the  lict*nsee  fall  within  six  months  therotfter 

■  :-»^^»C  wnch  ofTor.  :.nd  in  pootl  f.iith   lo  beghi  and  carry  on  to  c»»niidftio: 

•  a  ••niargp.i  or  a<lditional  works,  and  to  comi^lete  ^ame  In  accordance  witt 
ri*  mul  spe^'ificntlons  nppro\ed  of  by  the  minister,  and  within  a  flxtil  period. 

•  lo  exceed  five  yenrs,  und  upon  like  conditions  as  the  exi.-;tlng  works  wore 
-j-rti  mid  cH>nipleted;  or  t2)  If  the  mlnist<*r  shall  report  to  the  governor  in 
»  .  ;«'il  that  the  existing  works,  owing  to  tht'ir  hnation  or  construction,  c.ui  not 

'    i:ttageuusly     l>e  enlarge<l  or  addeil  to  In  order  to  develop  further  power 

'^'  ii*nt    to  in«»t   the   probable  demand,   or  would   be  a    hindrance   to  other 

.   •rV«  ccMi tempi. It eil  for  such  purp<»se:  or  (S>  thnt  the  existing  works  a  n  not, 

r  v;{l  not,  l»o  any  longer  advi.ntaucously  operated.  <»wlng  to  the  exercise  of 
r  zu*.^  existing  or  created  under  the  Irrigation  act:  then  in  every  such  cas«»,  the 
.   •  ■•mor  In  ctmncil  may  order  and  din*ct  th.it  the  licence,  and  any  le  .so  in 

•     *.<*«tinu   fherewitli.   nnd   all    rights   thereunder,   shall   be   cancelecl.   and   the 

'  ■^liijC  irorks  shall  thereujjon  %t*st  In  and  lKV<m\e  the  property  of  the  Crown: 
rr.jr%4€td  alttopit.  Thai  in  every  such  case  com|>ensation  shall  be  paid  to  the 


..-^^'^  .1.     •  I   of  section  8  of  these  repilntioux 

-*     >  :  •  -'ws: 

.tr.  :^.»u  lei^  than  five  years,  a  30  per  c^iit 

.1..   fss*  thain  10  3'ears»  a  25  per  cent  bomi*. 
.  J  :t*ss  thau  15  yeans,  a  20  iier  cent  U'luia. 
:     ..  .  ies4$  tbau  20  years,  a  15  |)er  ceut  Im»ui;» 
a'.iTcf.  a  10  i)er  cent  bonua 
•-     -  usferable  wit  bout  tlie  written  conM*ijf  <»f 
-    ^<-  :.  .;  to  keep  and  observe  all  or  any  of  tliv 
--'•..  iherei)f,  or  of  any  leuse  to  be  isKu«il  m 
-   ^    ..«;ft*tber  with  sucb  lease,  Mb:) II  In  ewry 
.   \   ::«c  exchequer  court  on  the  aipI»H^*tttioii  of 

"  \>  !»»  be  eb;injeil  to  the  public  ft»r  tb«» 

».    >^   :Le  licensee  to  the  t>onn1  of  ruUw.  > 

4^  .  •••  :   •  :u\  sipproval  l>efore  tn^in^  piJt    ♦   ••• 

•^  •  ■  rr  ^Ii.JI  l»e  lepil  or  eiiforee;«bli*  in  '.1 

^.  •.      I  ■   i  •  ri»\ett  nor  If  they  shall  ex«t»«Nl  tN» 

..«:    .;.j .  N  .41  9i-hedule  sbnll  t>e  readjustisl  .ful 

^.  •     -^"^  . . :.  .fi  ilie  term  of  the  le.ise  and  llt'fi.w 

-s,*-.'      •     .:  :*.e  qii;intlty  of  power  uctuiilly  ilnxrl 
...    •••  li.      T^  :  iiuniut  of  water  prnnteil  by  hn.-N 

,   ...f  .   . .   •  :»M  by  him  for  tbiit  pur|K»Ki».  vh.» 
1    .-M  .v<ii-'i>  ■   U  to  all  books,  plaus,  or  rtHxirds  in 
,1    I'c  -ii.;!  .     ,>  if  i-^'wer  «le\elo|aHl,  and  m;iy  m   k# 
..  -.    I  Hi    i»'  v»  h  oilter  thinss  as  he  nia)  «N»n^i.|.r 
I    .11  "«•>;>.  1-1  ;!>*»  tindin^s  of  the  minister  or  t-u^  u 

1^  »*  i.j.i  '^.  .1.:l>:  uiKin  the  llceniiee. 
»    1.    ••%  f^^s  ;  '%^t  by   law.  for  the  n:iH««aKe  of   b*;:* 
,     »'u  r  v%    ■<»:«..>  at!'»vted  by  the  workn. 

•  I.  M  V  »>  fie  IKviisiM?  of  a  dunible  and  etfl»*i<"ii 

%...ft  ^«    >     :*rvt(Hl  by  the  workn  when  so  reipiiiiM 

^   i«'  r'^U:  to  any  water  beyond  the  HnH*!int 

..  .*»«.\%»»     ctu!i<l  ill  actions,  claims,  or  denian!;! 

,    ii«»  e  "*%   ilie  li*'»'ii>ee  In  the  exercise.  €»r  ?mr 

*»     I       ♦'^•e-«  cr.inteil  under  the  leise  or  llc»'!i*i^ 

..   '^^     J.    l.e    «'»M»inents  and  IlcenK<»s  to  l>e  I«^**«'tt! 

^    «.     It*     r^»«i^jonj*  of  thec^e  regulations,  t»e  in 

•^t  .t>  .t'*  jl'e  niu»i'«ter  may  fmra  time  to  tjire 

1^    :  !<  ]»nM»<*5«e<l  by  the  applicant  or  I  be 

^..   .-  N^»v  of  wj'ter  fi»r  8t<»raire  pur|»<»*^'««. 

^l,^  t*v«w  of  water  In  any  MnMoi  from 

»*.•  \         "Ui  or  lli»ensee  jihall.  In  addition 

•.  .^-    .  ^•*  ;r»«»tj««.  tile  plinis  as  fallows: 

,•      '♦..,;  Mnen,  Hhowini^  the  bHVttlon   of 

V     t'd<  to  Ik*  siibnienriM  or  othe^wi^e 

♦c  ^    ?»*r  le^el  rti  hl»:b  and  low  Kt:^l:l»'^ 

^     \         x»  %ts  h  w:Uer  f«»r  storage,  and  ttie 

■   •  S»r  IvHiy  of  water. 

»-\    bv  n   Iloniinbin  land   surveyor 

X       '**  'i*  t»i»'er;:»'d  or  <»ther\vlse  nflr»»«'t»s| 

^  ^  ^-  "^'»l  owner  In  fet»  of  >nch  I.mhI-,. 

vvv   •  vn'^»f:   Slid  of  any  olaimant   In 

^   .  ,      *   .-r   i«<i»rti::«i:tN».  or  le*«sw 

o<    *tiowJinr  all  <lains  ami  other 
^      .V.        V  th  Mhh  st»»ra>;e. 

-«    \\  :«*n  the  pi. ins  for  snch  st»»miri» 

^    .       o.T  of  the  lnlerli»r.  pn»\lHion  f«»r 

V  ^  or  In  the  llcenne  lt**elf.  nr  In 

.  ^    VA  *   :  'T'**^,  niH>n  snch  terniM  ainl 

^    ^         ^    .    ^*.%*M  bie  or  e\|KNlient  In  the  tir 

4%«^  rrt:n-atb^n*» 


,N  * 
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SfHalf  wetter  potters  of  fens  capacity  than  200  horscpntccr. — 12.  If  upon  receipt 
iiiil  cniiftidenition  of  the  infommtion  set  out  in  sections  2.  3,  4,  and  5,  the  wnter 
fm^wvT  to  be  develof)ed  is  fonncl  to  hnve  no  gre-iter  capacity  than  200  borse- 
|rf'W<»r  at  tbe  avernjje  low  stnpre  of  wnter.  the  minister  mny  Issue  a  lease  and  a 
I'.vn?*.  us  may  be  required,  nutboriKing  the  development  of  the  proposed  power, 
tl»i*  Ipane  and  license  to  be  for  n  period  of  10  years,  subject  to  such  8i)ecial 
li'niis  and  conditions  as  may  be  considered  ndvis- ble  in  each  particular  case 
:ri(l  renewable  if.  in  the  opinion  of  the  minister,  the  power  has  been  continn- 
*M^\y  nnd  beneficially  used. 

Bbitish  Colxthbia. 

's<«*ri(iii  r«f«T('uc(»ii,*  unless  otberwise  noted,  are  to  tbe  water  aet,  1014.) 

In  the  Province  of  British  Columbia  tbe  instrument  ^mntinf?  a  franchise  to 
a  wnter  prlvilejce  is  called  a  license.  I J  censes  for  iK)wer  purposes  where  the 
power  is  to  be  bartered  or  sold  are  limited  to  a  period  not  exceeding  60  yeartL 
t>^\  10.)  Such  licenses  are  issue  1  by  the  comptroller  of  water  rights,  an 
'^iif^er  whose  duties  correspond  to  those  of  the  State  engineer  In  most  of  the 
W«*tem  St-ites. 

In  the  case  of  itow^er  licenses  where  the  power  is  to  be  bartered  or  sold,  nnd 
%  certain  other  cases,  the  comptroller  is  not  authorized  to  issue  a  license,  nor 
i»  Meapi»licant  e^en  iM*rmitte<l  to  proceed  with  surveys  for  detailed  plans,  until 
i  (^rtificnte  approving  the  fienernl  scheme  of  the  undertalcing  is  obtained  from 
tbe  minister.  (Sec.  11,  subsec.  4.)  The  certiflcnte  Is  the  document  which  cor- 
rH«'«»'«i!s  nioRt  nearly  to  tl'e  leaso  of  other  jurisdictions. 

Before  granting  the  certificate  there  is  in  every  case  a  hearing  l>efore  a  board 
k-<m-n  :'s  the  "l^o.-trd  of  investipj'tion."  This  besu'inr  is  advertlsefl  in  nd- 
r:»n<"e.  and  an  opportunity  is  given  to  the  public  to  file  ol>Jectlons  to  tbe  projwsed 
p'  Mtpe.  In  this  he-rlnir  any  T>ossihle  irreirularities  or  weal?  points  in  the  nnder- 
ra king  are  bound  to  be  brought  to  light.  The  board  reports  its  recommendations 
tn  the  minister,  and  the  minister  iBsues  the  certificate,  after  which  the  comp- 
tr»l'er  may  proceed  with  the  issuance  of  an  authorization  to  make  surveys  and 
bST.  after  detailed  plans  are  ai>pn)ve<l  by  him,  with  the  issuance  of  the  wnter 
bcrose. 

OONTEITTB  OF  CEBTIFICATE. 

The  certificate,  besides  briefly  describing  the  nature  and  general  scheme  of 
tiie  nndertaking  which  is  approved,  usually  sets  out  the  following  matters  and 
tbinrs: 

Co)  Tbe  amount  of  the  capital  of  the  company  which  shall  be  subscribed  and 
tbe  amount  w*hich  shall  be  actually  paid  up  before  the  company  shall  begin  the 
fwnsrmrtlon  of  the  works;  or 

(h)  If  the  work  has  been  divided  into  parts,  then  the  amount  of  capital 
which  shall  be  subscribed  and  the  amount  which  shall  bo  actually  paid  up  lo 
r^*»ft  of  erch  part  before  beginning  the  works  on  each  particular  part. 

(r>  The  time  within  which  the  works  shall  be  begun,  and  if  divided,  then  tbe 
t  n-i^  wilMn  which  e:ioh  part  shall  l>e  begun. 

id)  Tlie  territory  within  whlcii  the  company  may  exorcise  Its  powers. 

ir)  Tl»e  amount  of  the  bond  (If  any)  which  will  be  required  ns  security  for 
»V  T-nyrrent  by  the  applicant  of  all  costs  In  connortion  with  the  Investigation  by 
*>  d»*partment  of  his  application. 

•  f\  A  direction  to  the  comptroller  to  limit  the  license  when  Issued  to  a  definite 
fo-imi   (not  exceefllng  in  any  case  50  years),  together  with  a  direction  to  In- 

-'■••nM**  siicb  provisions  respeotlng  renewal  of  the  license  at  the  end  of  the 
\*-}v  subje<*t  to  laws  and  regulations  then  existing  ns  the  minister  may  deem 
'MY-^i^jirt*  to  meet  the  needs  of  any  special  case. 

CONTENTS  OF  LtCKNSE. 

Tt.i*re  are  two  water  licenses  Isstied  to  every  applicant  who  carries  his  ap- 
!'  --flnn  to  finality.  One  of  these,  the  eonditlnnnl  water  license,  besides  giving 
t^.*  npr'l<*"ni  fhe  authority  to  construct  works  and  an  interim  right  to  use 
w  ter  as  *>on  as  the  works  are  sufficiently  advanced  for  the  purpose,  makes  all 
••••  Hebta  be'd  by  the  applicant  conditional  upon  his  commencement  and  com- 
l'>tnm  of  the  wofks  within  certain  stated  times.  Every  such  license  has  a 
■•^"riflc  reference  to  certain  detailed  idnns  and  specifications,  previously  ap- 
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proved  by  the  comptroller  and  then  on  file  in  his  ofllce,  nnd  the  constmctluD  of 
the  works  must  be  in  accordance  with  these  plans  and  spec! tica (ions  or  niYpn»%i^l 
departures  therefrom.  When  the  above  terms  respecting  construction  of  works 
are  fully  complied  with  and  the  water  has  been  put  to  n  beneflcinl  nue,  the 
said  conditional  water  license  is  recalled  and  a  final  license  is  issued  to  ref>litre 
the  same.  Terms  common  to  both  the  conditional  and  the  final  license  deal  with 
the  following  matters: 

(a)  The  source  of  the  water  supply. 

(h)  The  point  of  diversion  from  the  stream. 

(c)  The  date  from  which  the  right  to  divert  water  tiikes  its  relatJve  pre- 
cedence. 

id)  The  purpose  of  the  use. 

(e)  The  maximum  quantity  of  water  which  may  be  diverted  from  the  stream 
and  used  at  the  pince  of  use,  respectlve'y. 

(/)  The  period  of  the  year  when  the  water  may  be  diverted. 

(g)  The  area  and  desci'iption  of  the  lands  ui)on  which  the  power  is  to  be 
generated,  and  also  the  extent  of  the  territory  within  which  the  power  Is  to  tie 
■old.  bartered,  or  exchanged. 

ih)  Description  of  the  works  to  be  <^nstructed  or  already  const ructed«  ns  the 
case  may  be.  This  Item  usually  refers  to  an  exhibit  accompanying  the  Uoenfle 
which  is  prepared  by  an  engineer  In  the  wter  rights  branch,  ami  the  exhibit 
in  turn  refers  specifically  to  plans  and  specifications  on  flle« 

(O  If  any  change  Is  proiK)sed  in  the  said  works  which  would  be  a  material 
deviation  from  the  plans  as  approved  or  the  works  as  accepted,  plans  of  tmcU 
proposed  change  must  be  filed  with  the  comi)trortr  and  approved  by  him. 

iJ)  The  license  Is  made  appurtenant  to  the  particular  undertaking  In  respei*t 
of  which  It  Is  issued. 

(X;)  The  terms  and  conditions  of  the  certificate  of  the  approval  of  the  under- 
taking are  incor|)orated  with  and  made  a  part  of  the  license. 

(I)  The  license  is  subject  to  all  the  provisions  of  the  water  act. 

TBANSFERS. 

Transfer  of  such  licenses  and  undertakings  from  one  company  to  another  nrr 
closely  watched  In  British  Columbia.  The  following  provision  of  the  act  (hmp* 
on  this  point  (sec.  14.  subsec.  1) : 

••No  'class  C*  license  and  no  undertaking  connected  therewith  shall  lie 
assigned  or  transferred  except  under  the  authority  of  an  order  made  by  the 
lieutenant  governor  in  council  ofter  hearing  a  fietltion  for  that  pur|v»se,  ami 
upon  Its  being  made  to  appear  that  such  assignment  or  transfer  Is  nere^Mry 
or  expedient  In  the  public  Interest,  and  u()on  the  giving  or  the  renewal  of  sui-h 
bond  as  may  be  required." 

If  any  such  water  privilege  Is  sought  to  be  transferred  to  and  u«ed  In  re»fw»ct 
of  an  undertaking  essentially  different  from  that  to  which  the  license  Is  miwle 
appurtenant,  oil  the  procedure  of  the  act  with  reference  to  {tasting  notices,  ad- 
Tertlsing.  etc.,  required  of  new  applicants  must  be  again  followed.  (Rec.  14. 
•ubaec.  8.) 

OBUOATIOIfB   COMMON  TO   ALL   APPlJCANTa   AlCD   LICFNSrra. 

The  obligations  and  rest r let oins  common  to  all  applicants  and  Ucenset»s  an* 
In  the  net  and  In  the  acconn^anylng  regulations  rather  than  In  any  agreement 
entered  Into  specially  by  the  licensee.  Among  these  obligations  and  restric- 
tions the  following  may  be  worthy  of  s|)i*cial  attention. 

FIN  VMM  At.  RFgrilil>lf?l1H. 

K\ery  applicant  In  the  class  und<'r  ci»n^ideraflt>n  niUMi  be  either  ii   nn»Ml»l 
pallty  or  an  lncor|Hirat«i1  company  or  a  boily  corpora t«».  and  In  eiih«»r  i'as#»  «liily 
emiH>wenMl  to  extMvlse  t\u*  r««i|nire<l  fnncllnns  («*••.  11.  snb'w'o.  A).     ThI'*  lnHnr»»< 
publicity  of  flnanclnl  trnnsartlons  and  lietter  f»p|'*»''i""'i.v  f"r  roirnlallnii. 

l<«»fore  any  1Icom«o  or  oxo'i  anihnrlt.v  to  pn»«MHHl  with  «urv<\VH  Is  lw«n#>d  to 
any  snch  apidlfaat.  tho  applli*ant  nuKt  fl1«»  a  stHti'ment  showing  that  ho  U 
flnanrlally  able  to  carry  out  the  nndi»rtaklng,  and  tlint  In  any  rnse  the  anthor- 
twNl  capital  of  tlio  cHunpany  cxceetls  by  M)  per  <*ent  tho  ostium twl  cost  of  the 
prt)iH>wHl  works,  and  that  2.%  |M»r  rent  there»>f  Is  subHi«rl?keil  an<l  10  |H»r  cent 
tlieroof  Is  actually  pa  hi  In  cash  (mh\  11,  sub*t<M*.  ft.  and  »mm'  75,  s»ibsiH'  1, 
Item  ( m ) ) . 
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BEMTAI.S  AND  BONDS. 

To  compel  applicants  to  proceed  with  surveys  and  works  under  their  appli- 
•-atiotis  a  stiff  annual  rental  fee  is  charged,  beginning  with  the  date  when  an 
Atitliorix:itiou  to  make  surveys  is  Issued.  The  amount  of  this  annual  rental  fee 
id  the  same  as  that  of  the  application  or  record  fee.  The  following  excerpc 
T-akrti  from  an  article  In  the  annual  rei)ort  of  the  water  rijjhts  branch  for  1913, 
Mt  [Kige  79,  will  give  an  idea  of  how  these  fees  run  in  British  Columbia,  both 
i.niter  the  present  regulations  and  those  superseded  by  them : 

-A  company  oi>erating  on  the  Kootenay  River,  whose  record  fee  under  the 
<*.\iscing  fee  bill  would  be  $5,140,  would,  under  the  proix>sed  tariff,  pay  $3,397 ; 
the  hfiid  in  this  case  is  66  feet  and  the  How  of  water  4,500  cubic  feet  per  seconi. 
TLe  8.1  me  comimny  hHs  another  development  on  the  same  stream  where  the 
b««d  is  only  34  feet  and  in  this  instance  it  would  have  paid  $2,000  under  the 
«*\istlng  fee  bill  and  $1,202  under  the  proposed  tariff.  On  the  other  hand,  a 
it'Uiiauy  o])eratlng  on  Powell  River,  where  the  head  is  147  feet  and  the  flow 
of  water  2.427  cubic  feet  per  second,  would  have  had  its  record  fee  increased 
in>ni  $3,027  to  $3,852  by  the  proposed  regulations.  Ln  still  auother  case  on 
tiie  Otmpbell  River,  where  the  head  is  unusually  high  (347  feet),  the  fee 
«'i»oId  have  been  raised  from  $3,000  to  something  over  $8,000.  In  a  pending 
vvi' ligation  fur  a  water-i)ower  privilege  on  the  Fraser  River,  where  tbe  volume 
•.i'jilied  for  Is  very  large  but  the  head  com^jaratlvely  low,  the  fee  would  be 
utiuced  from  approximately  $50,000  under  the  old  tariff  to  approximately 
117.000  under  the  new;  but  in  another  i)ending  application,  where  the  head  is 
'.(M)  feet  and  the  flow  of  water  applied  for  1,500  cubic  feet  per  second,  and 
where  125.000  net  horseiJower  may  be  developed,  the  record  fee  would  be  raisi»d 
frotu  $2«100  to  approximately  something  over  $13,000." 

These  annual  fees  paid  during  survoj'  construction  period  are  afterwards 
r'«fdired  to  tbe  company  as  an  advance •i»aynient  of  fe(*s  falling  due  in  the  opera- 
tion i)eri(^  if  the  applicant  proceeds  to  the  completion  of  his  works  (rule  61 
tf  regulations,  at  page  8S  of  same  report). 

In  adition  to  the  above  application  and  annual  fees,  a  bond,  the  amount  of 
vi\i  oh  shall  be  at  least  Ave  times  that  of  the  application  or  annual  fee  referred 
lo  above,  is  required  of  every  such  applicant  to  insure  the  carrying  out  of  sur- 
veys and  the  coustructlon  of  works  (rule  58,  same). 

EXTENSIONS  OF  TIME. 

Tlie  following  provision  of  the  act  is  self-explanatory  as  respecting  the  secur- 
.rijr  of  extensions  of  time  for  the  completion  of  works: 

•  Before  the  time  fixed  fcrr  the  coniiilelion  of  the  works  and  of  the  putting 

f  the  wntiT   to  the  beneficial   use  specified   as  aforesjiid,   an  application   in 

».-.'tjnu  may  bo  made  to  the  comptroller  to  extend  the  time;  but  the  comp- 

•  .  '.>r  }*h:ifi  not  entertJiin  such  jipplication  nor  have  any  iM)wer  to  extend  the 
'  n.e  uiJe^s  the  applicant  shall  satisfy  the  cuuiiitroller  by  .<atutory  declaration 
•!:.u  the  .-ipplicant  h:'s  begiin  and  diligently  continued  the  work  in  good  faith, 

■  I   h:  ^  bet»n  prevented   by  causes  beyond   his  control   from  completing  the 

•  rk«  »nd  beneficially  using  the  water  as  aforesaid." 

SITERVISION   OF  TOLLS   AND  CHARtJES. 

The  following  excerpt  frou)  the  act  will  Illustrate  the  extent  to  which  the 
r  ♦.-«»  .iiicl  chargps  of  all  power  companies  are  subject  to  supervision  in  Hritish 

•  '•'.I'nibij!    I  sec.  150)  : 

•••II  Kvery  such  licensee,  before  charging  or  collecting  any  tolls,  shall  sub- 
•. .'  ;.i\y  schetlule  fixing  or  determining  the  same  to  the  board  for  approval. 

'.1  ?«ba!l  file  a  copy  thereof  in  the  otfice  of  the  comptroller  and  of  the  water 
•♦■•^►rdor  of  ever>'  district  affected. 

"1 2 1  When  the  fscbeduie  has  been  snbnntteil  the  board  shall  set  the  time  and 
I '.  <i*  for  n  hearing,  and  shall  r«iulre  the  company  to  publish,  once  a  week  for 
t"':T  weeks  In  a  Itieal  newspaper  and  for  two  weeks  in  the  Gazette,  a  notice 
fh.'t  n  ctjpy  of  the  schedule  has  beei>'  fileiiin  the  oflice  of  the  comptroller  and 
In  th«»  office  of  the  water  recorder  of  the  districts  affecteti  (naming  them)  that 
iii<»  flp|>]te.ition  for  the  approval  of  the  schedule  will  be  heard  at  the  time  and 
I''ce  nxetl  by  the  board,  and  that  any  person  who  might  be  affected  by  the 
i^ntHlnte  may  file  iin  objection  or  appear  in  person  and  be  heard  at  the  said 


828  WATEE-POWBB  BILL. 

"(3)  Any  person  who  has  flled  a  written  objection  Jis  iiforetiald  tbmU  be  notl* 
tied  by  the  bonnl  of  the  time  si  ml  plare  of  tiie  lieiirlUK  niid  of  tiiiy  :i«lj«>uniDiefit. 

**(4)  The  board  at  or  after  the  said  henrlnR  may  approve  or  disapprove  of 
the  sehediilo.  in  whole  or  in  part,  and  niiiy  adjust.  Ineroase.  or  d«»on»ti8e  ihe  tolls 
fixed  in  such  siMiednle  or  amend  the  terms  tliereof,  and  shjill  detenniue  the 
period  of  time,  not  exceeding  10  years,  during  which  such  sche<Uile  shall  remain 
in  force,  as  mny  be  deemed  exited  lent  in  the  public  Interest. 
•  **(5)  Any  company  whose  schedule  has  bc»en  approved  under  the  'wnier- 
privileges  act.  1802,*  or  the  *  water-clauses  consolidation  act.  1SSI7/  shall  re* 
submit  its  schedule  to  the  board  before  the  1st  day  of  January.  1915:  and  any 
conipanj'  whose  scheilule  has  l)een  approved  umler  the  'water  act.  IINKI.*  or 
the  *  water  act,'  being  chapter  2:i!)  of  the  *  Kevlsed  Statutes  of  Hrltish  Columbia, 
11)11.'  shall  resubmit  to  the  board  its  schedule  within  Ave  years  from  Its  ap- 
proval: and  the  board  shall  thereuixm  proceed  as  provided  by  subsectioiui  (2). 
(3),  and  (4)  of  this  section. 

**(0)  Kvery  schetlule  approved  shall  be  publlKhed  In  two  Isaues  of  the  CSnscfte 
and  in  four  weekly  issues  of  a  local  newspniwr,  and  in  any  action  brought 
agninst  any  person  In  resfiect  of  nonimyment  of  any  tolls  thereunder  such  x-vr- 
son  mny  plead  ns  ni  nuKwer  to  such  action  that  the  publication  has  not  t>een 
made  as  n foresaid.*' 

COIfCtUniNQ  8TATIMK5T. 

From  the  above  outline  It  is  noted  th.it  British  Columbia's  {Mdlcy  Is.  as  f..r 
us  |M>ssible,  to  lune  the  ollloers  of  the  depnrtmeut  cjirefully  Inxe^^tlgate  each 
application  and  tluMi  issue  licenses,  certiHcntes.  or  other  instruments  setting 
out  tlie  iirecisc  limits  of  ench  company's  siKMMal  rights  and  obllg:itiona.  This 
requires,  perhaps,  ciom^r  scrutiny  of  each  cnse  than  where  Ntlpulatloua  or 
lenses  are  usecl.  The  net  and  regulations  are  relleil  upon  to  lake  aire  of  th«»»*e 
rights  nnd  obligations  conunon  to  all  licensees. 

J.  B.  ClIAILIIfl 

(Thereupon,  tit  12.10  o'clock  p.  ni.,  the  coimnittee  took  a  recess  to 
2  oVIock  p.  m.) 

AtTER   RECKSS. 

The  committee  met  at  2  o'clock  p.  m. 

The  Chairman.  Mr.  Finney,  I  understand  j'ou  desire  to  be  heard 
now.    You  may  proceed. 

STATEMENT  OF  MB.  JOHN  H.  FINNET,  OF  WASHINOTON,  D.  C. 

Mr.  FiNNKY,  Mr.  Chairman,  I  urn  ii  director  of  the  American  In- 
stitute of  Kk»ctrical  Kiipim^ers,  a  meml)er  of  its  puhlic-policv  com- 
mittee and  its  water-power  committ^H?,  and  have  Keen  n  stinlent  of 
the  water-power  tiuestion  and  a  writer  on  engineering  topics  for  a 
crreat  many  years.  In  fact,j>ractically  my  whole  life  has  l)een  spent 
in  the  electrical  industry.  In  husiness  I  am  manager  of  the  Wa^-h- 
incton  ollice  of  the  Aluminum  Co.  of  America. 

Air.  Lincoln  yesterday  appeared  before  this  committee,  repre- 
senting the  instkute  as  president.  I  appear  as  a  nieml)er  of  its 
public-p<ilicy  committee.  The  American  Institute  of  Electrical  En- 
gineei*s  is  the  great  national  body,  comprising  in  its  membership  the 
men  who  have  created  the  electrical  industry  nnd  the  men  who  are 
still  creating  it,  U'caiise  many  problems  that  electrical  transmission 
has  brought  into  IxMng  are  still  problem.^  to  )m*  .solve<l  by  engineering 
skill  nnd  ingenuity. 

A  ii»nsus  of  tlie  water  powei>  of  the  United  States  taken  about 
ISHO  showed  that  thei*e  ^>ere  in  the  Cniteil  States  nt  that  time 
about  7,ri<M),(HM)  horst»power,  including  Ningarn  Fnlls,  the  7,5(K),<mh) 
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horsepower  representing  power  that  could  be  developed  by  water 
wheels  and  used  locally.  If  we  have  30,000,000  to-day,  or  60,000,000 
or  200,000,000,  as  has  been  stated,  it  is  because  the  art  of  electrical 
engineering  has  made  water  powers  valuable,  which,  under  any  other 
sy>teni  of  utilization,  could  not  at  any  time  be  considered  as  power, 
l»ecause  falling  water  is  not  power;  it  is  only  when  it  is  harnessed 
and,  in  a  majority  of  the  cases  we  are  considering,  it  is  only  when  it 
ii»  hame&iSed  to  electric  generators  that  it  can  be  made  to  perform  any 
«>eful  work. 

Niagara  Falls  has  been  in  existence  for  untold  centuries,  and  it  was 
o!ily  when  Niagara  Falls  power  was  electrically  developed  that  it 
n^ally  became  a  factor  in  the  economic  life  of  the  Nation ;  and  that, 
of  (t)urse,  is  true  of  water  powers  anywhere  in  the  United  States. 

Falling  water  is  potential  power.  To  develop  it  into  actual  power 
requires  three  esisential  things.  There  is  first  required  the  oppor- 
tunity existing  in  falling  water  as  a  site  for  its  development;  sec- 
ondly, the  gatliering  together  of  enormous  amounts  of  capital  which 
oiay  be  attracted  to  the  business  as  an  investment;  and,  as  it  has  been 
vaid  in  the  brief  submitted  yesterday,  capital  can  not  be  legislated 
into  investment ;  it  can  not  be  compelled  to  invest  by  legislation. 

Third,  the  business  requires  a  profitable  market  for  its  output, 
lieitiuse  electric  power  is  peculiar  in  this  respect.  The  act  of  genera- 
tion of  electric  power  is  also  the  act  of  sale.  You  have  no  storage  of 
it  under  ordinary  conditions.  The  connected  load  at  any  one  time  in 
■•^Tvice  is  the  measure  of  your  sale  at  that  particular  time,  no  mat- 
ter what  your  capacity  is. 

The  valley  load,  Senator  Norris,  for  instance,  which  has  been 
talked  of  here,  and  the  peak  load,  simply  represents  at  that  particular 
time  the  existing  load  factors.  You  do  not  store  it  up.  So,  when  you 
talk  about  the  valley  load  as  compared  with  the  peak  load  you  find 
that  you  have  the  valley  load  at  most  periods  of  the  day  as  a  source 
of  revenue,  but  the  peak  load  determines  the  installation  required 
by  the  enterprise. 

The  nondevelopment  of  this  tremendous  amount  of  power,  whether 
it  is  30,000,000,  60,000,000,  or  i>00,000,000  horsepower,  is  a  tremendous 
«cr»noiaic  waste  and  industrial  loss  to  the  Nation  as  well  as  to  the 
<*<'minunities  which  this  power  could  serve,  and  the  latter  is  a  point 
which  is  very  frequently  overlooked,  for,  after  all,  while  the  Nation 
li  concerned  in  the  upbuilding  of  a  given  community  or  a  section  or 
i  State^  it  is  the  States  themselves  that  are  more  vitally  concerned 
tud  will  more  directly  benefit  from  the  power.  If  we  realize  that  in 
IW,  which  is  the  last  year  for  which  I  have  figui-es  available,  horse- 
tK>wer  or  energy  costing  the  consumer  perhaps  $20  a  year,  prcxhiced 
$1,1.V2  worth  of  fini^ed  product,  and  that  the  manufacturing  output 
that  year  was  valued  at  $17,000,000,000,  or  about  seven  times  the  total 
reriripts  of  the  railroads  that  year,  we  can  glimpse,  at  least,  the  tre- 
mendous loss  that  w^e  are  undergoing  each  year  that  we  let  this  power 
go  to  waste. 

\V1ien  w*e  are  talking  about  saving  to  the  consumer  and  plan  to 
lor>k  after  the  constimers'  interests  it  is  well  to  bear  in  mind  that  the 
'■'•nsumer  is  probably  buying,  in  the  form  of  electric  power,  the 
cheapest  form  of  energy  that  the  world  has  ever  known,  whether  he 
pays  10  cents  per  kilowatt  for  it  for  general  lighting  or  whether  he 
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pays,  as  larger  buyers  do,  2  cents  or  3  cents  per  kilowatt  for  generfti 
power  purposes.  At  that  price  it  can  be  said  without  any  contradic- 
tion that  it  is  the  cheapest  form  of  power  that  the  world  has  ever 
seen,  and  the  most  convenient. 

No  one  successfully  disputes  the  present  blocking  of  progress  due 
to  inadecjuate  laws,  nor  can  the  wisdom  and  desiriu)ility  of  a  p<ilicy 
which  will  open  for  development  the  many  millions  oJF  horsepower 
capable  of  commercial  development  in  the  United  States  be  doubte^l. 
This  development,  in  the  minds  of  most  people — ^laymen,  who  have 
not  studied  the  question,  and  quite  naturally — has  in  view  only  that 
use  of  hydroelectric  power  as  a  public  utility.  This  bill  clearlj 
shows  that  view. 

It  is  interesting  to  note,  so  far  as  I  am  able  to  size  it  up,  that  by 
far  the  largest  percentage  of  power  in  the  United  States  will  be  de- 
veloped along  some  other  line  than  strict  public  use,  I  mean  by  tliat 
its  public  use,  which  we  see  here  in  Washington,  for  instancCt  in 
the  form  of  lighting,  street  railway  service,  small  motors,  fans,  etc, 
I  designate  this  much  larger  development  as  a  semipublic  use,  in 
which  the  product  resulting  from  its  use  will  not  be  light  and  power, 
but  will  be: 

First  New  agricultural  products  through  irrigation,  and  it  is  well 
at  this  point  to  note  that  irrigation  will  finally  depend  upon  hydro- 
electric development.  The  sphere  of  the  gravity  system  has  alH)ut 
come  to  an  end,  and  the  ereat  development  that  is  going  to  ct^me 
through  the  irrigation  of  the  arid  lands  in  the  West  is  Dound  to  come 
through  some  convenient  and  cheap  power  that  will  pump  water  to 
the  high  levels.  So  that  the  use  of  power  for  irrigation  will,  of 
coui*se,  result  in  inoi*eased  agricultural  production  and  upbuilding 
of  agricultiiral  crmmunities. 

Second.  There  will  be  an  increase  of  tninspculation  facilities,  due 
to  the  electrification  of  steam  ronda.  That  is  absolutely  impending. 
We  see  it  in  the  electrification  of  the  terminals  of  varioiis  systems,  in 
the  eloctrificjition  of  diflicult  grades  out  in  the  mountain  regions  in 
the  West,  and  the  big  construction  that  the  Chicago,  Milwaukee  A 
St.  Paul  Kailroad  has  under  wny.  And  to  my  mind  the  electrifica- 
tion of  steam  roads  represents  the  very  l)est  opportunity  to-<lay  for 
the  electrical  industry.  It  is  going  to  result  in  a  very  large  increas** 
in  trans))ortation  facilities,  and  it  should  result  in  decreased  costs  of 
transportation. 

Senator  Xonius.  Tf  you  will,  Mr.  Finney,  right  at  that  point,  please 
tell  us  ^^hat  the  Chicago,  Milwaukee  &  St.  Paul  road  has  to  pay  for 
its  energy,  if  you  can? 

MV.  KiNNKV.  Senator,  I  do  not  know  that :  but  it  is  a  very  low  rate. 

Senntor  Nonius.  It  would  necessarily  have  to  he. 

Mr.  FiNNKV.  It  would  necessarily  have  to  be. 

Sciuitor  Xoiinm.  They  do  not  generate  it  themselves,  do  thev  i 

Mr.  FiN.NKV.  No;  they  buy  it;  but,  of  cours«»,  it  is  the  ultimate 
intention  to  develop  it  themselves  through  water  power,  the  initial 
installation  being  100  miles,  and  I  understand  contracts  have  bwn 
made  covering  this  mileage,  and  an  additional  300  miles  will  come 
in  time. 

The  third  item  is  manufactured  products  in  the  form  of  electrically 
manufactured  chemicals,  or  metals,  or  feitilizers*  and  similar  pnxi- 
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ucts,  through  processes  many  of  which  are  yet  undiscovered,  but 
po^sihly  only  through  electrical  methods. 

As  to  strict  public  use,  we  are  using  in  our  public  utilities  through- 
out the  country  perhaps  not  over  3,000,(X)0  horsepower  of  the 
fi/HX),000  hydroelectrically  developed  water  power.  The  balance  is 
even  now  used  in  the  manufacture  of  these  tnings  I  have  just  men- 
ti(  ned  in  relatively  large  units,  both  for  electrochemical  and  electro* 
metallurgical  products.  If  we  further  increase  the  strict  public 
utility  use,  by  which  I  mean  the  use  that  we  see  here  in  Washington, 
to  perhaps  10,000,000  horsepower,  I  believe  that  we  will  take  care  of 
for  the  next  50  years  the  entire  needs  of  the  public-utility  users.  I 
say  that  because  it  is  increasinglv  difficult  to  supply  them  with  hydro- 
electric power  in  the  face  of  the  irecpiently  cheaper  coot  and  manifestly 
more  reliable  steam-generated  power.  We  have  to  make  a  very  de- 
cided bargain  price  in  order  to  get  them  to  use  hydroelectrical  power 
at  all,  due  to  many  reasons,  one  of  which,  and  the  most  important  of 
vhich,  is  the  inherent  risks  as  regards  continuity  of  the  service. 
When  you  consider  that  this  power  is  conducted  100  miles  or  150 
miles  or  200  miles  over  copper  wires  or  aluminum  wires,  on  frail 
rtructures,  towers,  or  poles,  the  chances  for  failure  are  many  and 
frequent,  and  that  is  not  the  case  with  a  well-designed,  modem  steam 
plant  located  right  at  load  centers,  where  continuity  of  service  car* 
U  expected  for  365  days  in  the  year. 

Senator  Norris.  In  the  case  of  an  electric  railroad,  they  do  not  ex» 
pect  to  use  wires  to  transmit  the  power  to  where  they  actually  use  it. 
do  they  ? 

Mr.  Finney.  Yes,  sir;  they  must  use  wires. 

Senator  Norris.  I  have  reference  to  the  practical  application  of 
the  energy  to  the  engine.  Will  it  not  be  similar,  for  instance,  to  the 
terminal  engines  used  by  the  Pennsylvania  Railroad  in  New  York 
City? 

Mr.  Fin  NET.  I  do  not  think.  Senator,  that  it  has  been  deter* 
mined,  whether  it  will  be  a  third-rail  installation  or  oserhead  trol- 
ley, i  imagine  it  is  overhead  trolley — I  think  so — ^I  do  not  say 
that  has  been  finally  determined,  however.  I  think  they  are  going 
to  use  alternating  current  at  very  high  voltage,  perhaj^s,  11,000 
volts,  which  would  be  very  difficult  to  install  on  a  third-rail  system, 
and  somewhat  dangerous. 

An  additional  use  of  10,000,000  horsepower,  therefore,  as  I  see  it, 
would  take  care  of  the  so-called  public  utility  use  for  the  next  50 
years^ 

So  that  this  will  leave,  of  the  30,000,000  or  35,000,000  or  60,000,000, 
'»r  whatever  figure  you  choose  to  fix  as  the  available'  horsepower  in 
tlic  I'nited  States  and  as  I  think  it  is  nearer  35,000,000  than  it 
is  anv  other  figure,  there  is  some  25,000,000  awaiting  a  use  from 
tiie  tliree  principal  sources  above  designated  as  semipublic  use. 

Water  powers  in  those  ca.ses  bear  exactly  the  sauie  relation 
in  the  manufacture  of  those  products  as  the  boiler  does  to  the 
manufacturer  using  coal,  and  is  only  a  part  of  the  initial  invest- 
ment  for  plant  equipment. 

Kow,  irrigation  would  require  the  use  of  hydroelectric  power 
for  but  three  or  four  months  in  the  year.  A  hydroelectric  plant 
developed  solely  for  irrigation  has  eight  or  nine  months  oi  the 
jear  in  which,  if  it  is  not  doing  any  other  useful  work,  it  is  wholly 
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lost.  Is  there  any  economy,  from  an  engineering  point  of  \new,  in 
building  a  plant  that  is  used  for  three  or  four  months  out  of  the 
year,  when  that  same  plant  could  be  doing  useful  work  twelve 
months  out  of  the  year  in  some  other  service? 

Senator  Clark.  And  yet,  notwithstanding  that,  might  not  the  con- 
ditions be  such  that  it  would  be  a  good  commercial  proposition,  even 
though  it  worked  only  the  three  or  four  months  in  the  yeart 

Mr.  Finney.  Well,  I  would  not  say  that  it  might  not  l)c  under 
some  extraordinary  conditions. 

Senator  Clark.  I  am  asking  that  question  because  in  very  many 
of  these  suppositious  irrigtftion  projects  the  power  could  l>c  u*<e<l 
for  no  other  purpose,  because  they  are  isolated,  and  the  time  and 
practically  the  only  purpose  that  could  be  accomplished  would  l»e 
pumping  water  for  irrigation. 

Senator  Smoot.  The  only  way  it  would  be  profitable  for  irrigatinn. 
In  my  opinion,  would  l)e  where  there  was  a  very  low  dav  load,  and 
you  could  use  the  power  for  the  pumping  of  water  in  tfie  <laytinie, 
when  there  is  a  very  small  load  on  the  plant.  I  know  that  is  the  ca<<» 
in  a  number  of  parts  of  my  own  State,  where  the  power  is  sold  for 
irrigation  about  four  or  five  months  in  the  year,  but  used  only  in  tlie 
daytime. 

Mr.  FiNNEv.  Senator,  what  I  have  in  mind  is  that  it  is  wrong, 
economically,  to  put  in  a  plant  that  is  available  for  iLse  only  f«ur 
months  out  of  the  vear. 

Senator  Smoot.  ^h,  sure. 

Mr.  FiNNEr.  Just  follow  that  for  a  uioment.  A  man  can  ciiiiif* 
down  here  and  get  u  permit  in  perpetuity  for  a  water  power  x%hiih 
shall  l)e  used  four  months  out  of  the  year,  but  if  he  attempts  to 
make  any  other  use  of  it  for  the  other  eight  months,  if  he  sidls  a 
miscellaneous  lighting  load,  or  power  for  any  other  use,  he  has  gut 
to  ciime  under  the  form  of  a  revocable  nonuit  under  the  prest»nt  law, 
and  reiiainly  that  is  wnmg  in  theory  mnn  the  standpoint  of  sound 
engineering  and  economics. 

To  get  back  to  tliis  manufacturing  field,  1  do  not  believe  any  of  us 
realize  how  much  business  is  being  done  and  is  going  to  lx»  done  in 
the  manufacture  of  thest*  various  articles  by  electric  power.  Ami  in 
this  case  the  industries  of  the  United  States  enter  into  direct  and 
fierce  competition  with  water  powers  any w hero  in  the  world,  be- 
cause ocean  rates  are  no  barrier  to  pnxlurts  that  will  run  in  value  to 
20  or  2^i  cents  a  pound.  As  a  matter  of  fact,  nitrate  of  lime,  or  nitric 
acid  fixation  plants  in  Norway,  located,  as  they  are,  on  the  shon-s 
of  deep  water,,  operatinir  under  the  very  hifrh  heads*  can  develop 
electric  power  cheaper  than  is  our  caf)ital  cost  necessary  to  develop 
Water  powers  in  the  United  States,  Their  capital  cost  is  so  low  and 
the  available  hea(N  are  so  high  that  they  I'an  prcxluce  power  for  as 
as  $4  or  $."»,  in  some  cases,  per  year  for  'Jt-hoiu*  power.  Our  capi- 
tal accoiu^t  is  doublv*  that  in  the  a>eraire  hydroeleetric  nlant  in  the 
United  States,  with  nothing  adde*!  for  operaticm  and  (lepn»ciatitm. 
Thevo  industries  can  not  1h»  established  by  steam  power.  They  ran 
be  established  only  lH>caust»  of  water  power,  and  cheap  water  power 
at  that. 

Such  enterprise's  require  not  only  large  capital  but  they  riMpiii'e 
permanency  of  tenure  and  stability  of  inve«-tnjent.  These  capital 
must  have,  if  it  is  to  l>e  I'ttracteil  to  it. 
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A  modera  hydroelecU'ic  system  is  a  system  of  service,  and  service 
in  perpetuity.  Let  me  make  that  plain.  I  am  not  an  advocate  of 
rights  in  perpetuity,  but  service  in  perpetuity,  at  the  hands  of  some 
o[)6rating  agency,  whether  that  agency  be  National  or  State  or  pri-^ 
V  ate  enterprise  or  corporation  enterprise,  is  inevitable  so  long  as  eiec* 
trie  power  is  demanded  and  so  long  as  it  serves  a  izsef  ul  purpose,  and 
this  use  in  perpetuity  is  inevitable.  Let  me  briefly  point  out  what  a 
modern  hyaroelectric  system  comprises  as  a  public  utility,  and  it  can 
best  be  shown  by  citing  such  a  great  system  almost  at  our  doors,  a 
system  serving,  with  a  network  of  transmission  lines  covering  two 
States,  serving  some  35  towns  with  light,  railway  service,  motors,  etc., 
ser\  ing  nearly  200  cotton  mills,  interurban  ana  urban  railways,  and 
embracing  four  great  water-power  stations,  supplemented  by  four 
ffreat  steam  stations.  This  is  the  Southern  Power  Co.,  with  head* 
^juarters  at  Charlotte,  N.  C.  This  company  is  about  10  years  old.  It 
fttarted  about  10  years  ago  to  develop  a  small  10,000  horsepower  plant 
At  Catawba,  N.  C,  to  transmit  power  to  Charlotte,  N.  C.  It  soon 
got  a  10,000  horsepower  load,  and  then  it  began  to  wonder  what  was 
going  to  happen  to  it  It  acquired  other  water  rights;  it  developed, 
at  Rocky  Creek,  an  additional  32,000  Horsepower,  and  soon  grew  to 
<'a[iacitv  at  that  station;  and  it  then^  2  miles  lower  down  on  the 
riuT,  <le\ eloped  another  3*J,0()0  horsepower;  and  they  soon  grew 
I^'vond  tliat  capacity,  and  they  then  developed,  at  Ninety-nine  Is- 
laink  24,000  boi*sepower;  and  then  it  got  into  a  period  of  low  water 
on  the  various  risers,  and  began  to  put  in  steam  plants*  and  built  a 
ln.<j(X)-hoi'sepower  steam  plant  at  Greenville,  S.  C,  at  this  end  [indi- 
cating on  map]  of  the    line. 

They  have  since  built  three  other  steam  plants,  located  at  various 
points,  because  of  low-water  conditions  that  made  them  absolutely 
iiuperative.  With  a  connected  load  of  about  100^,000  horsepower, 
they  had  to  put  in  steam  in  order  to  reliably  supply  the  entire  system. 
It  is  furnishing  power  for  a  projected  500-mile  interurban  railroad 
throughout  the  riedmont  region,  which  will  extend  in  time  fpom 
Atlanta  to  Durham,  some  portion  of  which,  perhaps  100  miles  or 
more,  has  already  been  built.  It  is  furnishing  power  to  public  utili- 
ties, as  I  said,  in  35  or  36  towns.  And  it  has  not  stopped  growing.  I 
will  venture  to  say  that  10  years  from  now  the  Southern  Power  Co., 
from  some  source  or  other,  water  power  or  steam-generated  power, 
will  have  doubled  its  present  output,  and  50  years  from  now  it  will 
probably  be  five  times  as  big  as  it  is  to-day. 

This  development  is  all  on  private  lands,  they  having  gone  out  and 
l^ught  this  property  and  put  in  large  amounts  of  money,  more  than 
Sl'O.OOCOOO.  Now,  what  policy  is  conceivable  that  at  a  predetermined 
time,  whether  that  period  be  50  years  or  longer  or  shorter,  this  enter- 
prise will  be  wiped  out  of  existence.  It  is  true  that  the  agency  of 
operation  may  cnange,  but  at  the  hands  of  some  operating  agency, 
whether  it  is  National  or  State  or  the  present  owners  or  their  suc- 
'ft«or8,  the  community  served  by  this  hydroelectric  power,  combined 
with  steam  power  from  these  lines,  will  be  served  in  substantially  the 
same  way  that  it  is  being  to-day,  and  will  require  and  obtain  it  for 
ftll  time.  It  is  of  course  obvious,  as  we  see  here,  that  a  public  utility 
*r\ice  can  in  part  perform  all  the  functions  I  have  designated  under 
the  manufacturing  head  or  semipublir-nsA  head,  if  it  is  permitted  to 
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do  SO,  but  in  the  main,  and  certainly  as  to  the  last  group  of  electro- 
chemical and  electrometallurgical  industries,  laws  must  be  fmme<I 
for  such  enterprises  as  will  be  based  on  a  proper  conception  and  not 
on  the  present  misconception  of  the  problems,  or  the  enterprises  will 
not  be  built  in  the  United  States,  because  these  enterprises  come  into 
being  solely  from  the  standpoint  of  the  cost  of  electrical  power,  and 
if  the  cost  is  $8  per  annum  here  as  against  half  that  figure  abroad 
it  is  absolutely  sure  that  they  will  go  abroad.  And  they  are  going 
abroad.  Manufacturers  that  have  planned  to  estal)lish  industries  in 
the  United  States  have  gone  to  Canada,  and  there  is  being  built  t4>- 
day  in  Canada  a  plant  that  will  ultimately  develop  a  million  horse- 
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power,  to  be  used  m  just  such  an  enterprise. 

Senator  Ci^rk.  That  is  the  one  they  sought  to  construct  in  one 
of  our  Southern  States? 

Mr.  Fin  NEW  Probably.     Yes,  sir. 

Senator  Clark.  Now,  that  was  mentioned  here  the  other  day. 
Just  what  was  the  difficulty  that  lay  in  their  way  here!  Can  vou 
tell  us? 

Mr.  FiNNEV.  The  power  company  which  proposed  to  furnish  the 
power  could  not  get  the  governmental  right  to  develop  the  power. 
It  was  on  a  navigable  stream,  and  there  was  no  Aill  that  would  pass. 

Senator  Smoot.  The  bill  was  vetoed  l)y  President  Taft? 

Mr.  Finney.  It  was  vetoed  by  the  President. 

Senator  Clark.  If  the  bill  had  become  a  law,  would  that  have  en- 
abled the  development  to  have  ^one  forward? 

Mr.  Finney.  1  think  so.  I  flii'ik  they  were  willing  to  go  in  under 
the  general  dam  act  as  it  existed  at  that  time,  but  tlie  pivwnt  dam 
act  and  certainly  not  the  bill  you  are  considering:  does  not,  in  my 
opinion,  reach  tne  real  situation  that  these  enterprises  create.  W« 
disregard  the  fact  that  these  biff  enterprises  must  have  i)ennanency 
of  tenure  of  at  least  a  sufficiently  long  time  to  justify  an  enormous 
expenditure  of  money,  which  money  is  in  jeopardy  if  the  water  plant 
is  confiscated  or  taken  over  by  the  United  States  or  even  relea^^ed 
to  another  lessee.  These  enterprises  buihl  a  nuinufacturing  town, 
issues  bonds  on  the  town,  or  the  town  issues  bonds.  The  town  builds 
schoolhouses  and  pa%es  the  streets,  etc.,  and  tlie  entire  existence  of 
the  town  is  dependent  upon  the  location  of  that  enterprise  at  that 
one  point,  and  if  in  50  years  it  has  got  to  stop  l)ecause  the  power  is 
taken  away,  they  do  not  build  them.  A  little  later  in  my  talk  I  will 
Iierhaps  suggest  a  remedy  for  that  condition. 

I  wonder,  in  listening  to  the  various  pentlemen  who  have  apnearetl 
l>efore  you  and  to  the  questions  asked,  if  I  might  make  a  brief  state- 
ment of  the  factors  entering  into  the  cost  of  plants,  one  to  develop 
power  from  a  hydroelectric  system,  to  l)e  transmitted  to  a  market, 
and  the  other  to'develop  a  steam  plant  located  at  the  market,  which 
statement  is  interesting  as  showing  the  radical  and  always  present 
differences  that  exist  in  a  determination  as  to  which  shall  he  built. 

A  hydnH'lertric  generating  system  is  c<»mprs(»d  of  the  follow  inpr 
principal  items:  >\e  must  have  water-p<  wer  riffht^.  ir'»vi»rnincnt  il 
or  State,  leased  or  purchased— and  they  are  usually  purchased,  l»e- 
cause  I  appivhend  that  while  this  is  callwl  a  len^^ing  hill,  if  there 
18  any  tax  proposed  it  will  lie  on  a  basis  under  which  wc  will  wi»;h 
we  couM  buy  the  land.  Next  c«^mea  the  huul  for  a  d  im  site.  If  it 
in  IK  t  leaseti,  it  must  l)e  purchased.     We  next  mH»i|   hmd   f<  r  the 
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btonige  sites,  because  most  of  these  water-power  plants  must  have 
storage,  and  particularly  in  the  West,  where  the  streams  are  small. 
We  must  have  storage  in  order  to  even  up  the  streams,  and  those 
nm*4  be  purchased,  including  overflow  rights. 

Next  we  must  have  land  for  the  generating  station,  for  the  high- 
leobion  s^vitching  station,  and  transformer  station.  We  must  have 
hmd  for  substations  at  each  distributing  point.  We  must  have  land 
fur  rights  of  way  for  transmission  lines,  and  frequently  only  ob- 
tiiin.ible  by  purchase.  We  must  have  large  expenditures  for  dams, 
headworks,  numes,  ditches,  etc.  We  must  buy  electric  generators, 
wliwl.-.  gate  mechanism.s,  high-tension  trans rormcrs,  high-tension 
-^  itching  apparatus*  switchboards,  etc.  We  must  have  extensive  and 
tfit)ensive  transmission  lines. 

I  do  not  believe  many  men  appreciate  the  very  large  amount  of 
::.'  ney  that  goes  into  transmission  lines.  A  modern  hydroelectric 
s^y.^tem  just  being  built  and  going  into  service  perhaps  in  the  next 
•^*  days,  transmits  60,000  horsepower  from  the  point  of  generation 
to  :>ni.ther  point  55  miles  away.  The  rights  of  way,  the  towers,  and 
t'le  c(  ndiictors  of  that  enterprise  cost  $20,000  per  mile,  or  more  than 
>U100.OOO  just  for  transmission  lines  alone;  and  it  frequently  runs 
from  §10,000  to  $15,000  in  a  modern  system,  particularly  when  it  is 
of  ^ery  high  tension. 

\Ve  must  have  substation  structures  and  eijuipnient  at  all  these 
(»l:ioe** — not  only  the  land  at  points  of  distribution,  but  substation 
structures  and  equipment  and  trunks  formers  and  switching  apparatus, 
K^cause  while  we  raise  the  voltage  at  the  point  of  generation  we 
have  to  lower  it  when  we  get  to  the  point  of  distribution. 

><'nator  Clark.  Is  not  Uiat  common  to  a  steam  plant  also? 

Mr.  Finney.  No,  sir:  as  I  will  explain. 

We  must  have  large  engineering  cost  and  construction  interest 
•harges.  I  do  not  believe  many  people  appreciate  the  large  amount 
•'f  money  that  is  spent  in  interest  charges  during  the  construction 
.■♦•riod.  uhich  runs  over  one,  two,  three,  and  sometimes  five  years  to 
(ue  lime  of  starting  operations.  Money  must  have  its  interest.  It 
^"U  kb  -^4  hours  a  day.  We  may  have  a  large  investment  in  auxiliary 
^le:lm  plants,  because  frequently  we  can  not  take  care  of  the  peak 
.'-»:m1s  except  by  auxiliary  steam.  We  must  have  practically  a  com- 
i»!ele  development  of  that  water  power.  That  point  was  touched 
'-{•on  by  Mr.  Cooper  this  morning,  who  shows  that  with  only  a  part 
■f  liis  generating  equipment  installed  at  Keokuk  he  had  to  build 
i.i>  (lam  just  as  long  and  juht  as  high  for  the  amount  of  power  he  is 
r.«i\»  developing  as  ne  would  for  complete  development.    So  that  is 

i'^AVs  present  in  a  water-power  plant.  You  have  to  l)uild  at  least 
i!h'  major  portion  of  the  structures  to  the  complete  capacity  of  the 
i'lant. 

\Ve  have  next  the  heavy  ctjst  of  temporary  structures,  the  engineer- 

riff  works,  such  as  railways,  for  the  transportati(>n  of  material  for 
tfj»»se  projects  which  are  usually  not  alongside  of  a  railroad  track, 
Tliey  frecpiently  have  to  build  miles  of  steam  railn.ad  to  get  into 
ihpin.  We  must  have  expensive  structures  for  cofferdams,  temporary 
power  plants,  concrete  plants,  derricks,  etc.,  material  that  is  usually 
')f  limall  value  on  the  completion  of  the  plant. 

Let  UK  contrast  with  that  what  is  required  in  the  matter  of  a  steam 
plant    We  have  to  buy  lands,  of  course,  that  are  adjacent  to  the 


836  WATER-POWBB  BILL. 

market.  For  instance,  here  in  Washington,  it  is  out  here  in  Benning. 
and  is  not  expensive  land,  located  right  on  the  edge  of  a  stream,  so 
that  condensing  water  can  be  had  free,  and  that  is  usually  the  case 
in  most  towns.  You  can  get  a  little  way  out  of  town,  sometimes  right 
in  the  heart  of  the  tow*n,  and  get  inexpensive  propeitj. 

I  may  say  in  this  connection  that  in  spite  of  the  high-priced  land 
in  New  York  City  the  biggest  steam-generating  unit  in  New  York 
City  turned  down,  some  two  or  three  or  four  vears  ago,  a  water  plant 
of  36,000  horsepower  within  80  miles  of  New  Yc»rk,  because  they 
could  generate  power,  with  coal  costing  over  $3,  cheaper  than  thej 
could  deliver  electric  power  f n^m  the  water-power  plant.  I  have  that 
on  the  authority  of  their  engineer. 

Senator  Clakk.  Did  they  have  their  steam  plant  alrea<ly  con- 
fetructed  ? 

Mr.  Finney.  They  had  a  large  portion  of  it;  ves. 

Senator  Clark.  And  they  of  coui*se  considered  the  initial  expense  i 

Mr.  Finney.  Well,  that  is  probably  true,  l)ecause  I  think  that  has 
to  be  considered.  But.  as  a  matter  of  fact,  they  figui*ed  that  they 
could  generate  power  cheaper  from  coal  thnn  they  could  deliver 
power  from  a  water  power  80  miles  away;  and  they  said,  while  their 
present  station  is  making  power  at  4  mills  per  kilowatt  hour,  im- 
provements which  thev  bad  in  contemplati<  n  would  bring  it  down 
to  nbout  3  mills  per  kilowatt  hour. 

Senator  Clark.  Of  coui-se,  it  would  pi'<?bably  not  l)e  gCMul  business 
for  them  to  discard  a  plant  which  thev  alreadv  have. 

Mr.  Finney.  It  was  n(;t  a  discarding:  it  was  a  supplemental  load. 
Thev  had  to  have  more  power,  and  yet  they  would  rather  put  in 
additional  steam  power  than  to  take  the  hvdroelectric  power. 

And  there  is  a  little  plant  being  built  in  West  Virginia  to-day, 
with  which  I  a  very  familiar,  that  is  going  to  put  power  generated 
fn  ni  coal  onto  the  busbars  and  transmit  it  to  the  coat  mines  through* 
out  the  district,  and  they  say  their  cost  will  l)e  under  3  mills  per 
kilowatt  hcfur.    That  is  a  2(),0()0-hor«*power  plant.     It  is  a  small 

i)lant.  Thev  are  building  that  plant,  including  transmission  lines, 
'or  a  capital  cost  of  less  than  $5.")  per  kilowatt. 

Senator  Sakkit.  There  is  a  small  plant  being  established  in  your 
own  State,  Senator  Clark,  creating  power  by  oil  rather  than  by 
water  power. 

Senator  Clark.  Whore  is  that? 

Senator  Sm(k>t.  I  forgot  the  name  of  the  place.  I  will  give  it  to 
you.    Mr.  Nimn  is  putting  it  in. 

Mr.  FiNNEv.  I  will  ask  you  to  contrast  the  list  of  things  that  the 
man  who  has  water  power  has  to  do,  with  the  simple  list  of  the  man 
having  a  steam  plant. 

lie  buys  land  in  or  adjacent  to  the  center  of  distribution,  usually 
moderately  priced  and  snuill  in  amount.  A  10,000  kilowatt  plant  can 
be  installed  with  a  building  1.*>0  by  200  fei*t,  so  that  his  building  cost 
is  not  excessive.  He  has  to  build  his  structure  for  generating  sta- 
tions very  much  smaller  and  nuich  less  e.\|)ensi\e  than  the  same  stnic- 
tui*e  for  the  water  plant,  lie  has  to  buy  turbines  or  engines:  usually 
turbines.  He  has  to  buy  generators.  1)oilcrs.  pumping  appliancvs. 
switchboards,  etc.,  all  of  which  are  very  much  le*.*<  than  the  same  unts 
in  water  power.    And  he  has  a  mo<lerate  enginet^ring  cost,  low  interest 
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charges  during  a  very  brief  construction  period,  without  very  much 
risk  of  construction  damage.  In  other  words,  he  can  build  a  10,000- 
kilowatt  plant  in  six  months  and  get  it  going.  He  has  no  transmis- 
sion lines,  or  a  limited  amount  of  transmission  lines  in  his  case,  be- 
c:iuse  he  is  at  the  center  of  distribution. 

And  while  I  am  on  that  I  would  like  to  say  just  one  word.  I  hav« 
noticed  here  in  the  hearing  much  said  with  respect  to  the  prohibition 
of  the  sale  of  energy  to  a  distributing  company;  I  believe  there  is  a 
misapprehension  as  to  what  a  distributing  company  is.  A  distribut- 
mg  company  is  a  company  like  the  Potomac  Electric  Light  &  Power 
Co.  in  this  city.  It  is  occupying  the  streets  with  mains,  wires,  serv- 
ice connections,  and  it  distributes  power  from  its  Benning  station 
to  miscellaneous  people  and  enterprises  in  the  city  of  Washington. 
If  an  electric  plant  were  built  at  Ureat  Falls  and  transmission  linea 
built  from  Great  Falls  to  the  city  of  Washington,  I  would  not  call 
that  transmission  line  a  distributmg  line.  It  is  a  transmission  lino, 
because  we  must  either  sell  to  the  Potomac  Electric  Light  &  Power 
Co.  for  distribution  through  its  mains  and  distributing  system  or  we 
must  build  a  distributing  system  of  our  own,  and^  of  course,  the  mod- 
em theoiT  is  that  we  can  not  come  into  Washington  and  compete 
with  the  Potomac  Electric  Power  Co.  At  least  we  can  not  do  it  m  a 
great  many  cities  and  should  not  in  any.  The  commission  form  of 
regulation  holds  that  that  sort  of  competition  is  not  fair,  and  uphold3 
the  existing  company  in  its  contention  that  it  should  not  be  subject 
to  ruinous  competition. 

So  that  the  aistributing  system  which  is  prohibited  in  the  bill  is 
actually  the  principal  source  of  business  for  a  hydroelectric  company. 

You  prohibit  the  sale  of  more  than  50  per  cent  to  any  one  concern, 
and  thereby  you  have  taken  away  the  market  for  the  big  user,  and 
tli»i  bill  then  proceeds  to  take  away  one  other  user  in  the  prohibition 
c^inst  the  sale  to  a  distributing  company ;  and  I  do  not  know  where 
t.ie  hydroelectric  power  company  is  going  to  get  any  business  under 
tije  two  sections  containing  these  provisions. 

It  is,  of  course,  the  institute  committee's  opinion,  and  in  which  I 
h»*artily  join,  that  the  Ferris  bill  is  totally  inadequate  and  is  based 
ujK>n  a* complete  misconception  and  misapprehension  of  the  situation. 

Senator  Norris.  When  you  refer  to  "  the  committee  "  you  refer  to 
the  committee  of  engineers  and  not  to  this  committee? 

Mr.  FixNET.  Yes;  I  am  referring  to  the  water-power  committee 
f.i  the  institute.    I  do  not  know  about  this  committee. 

I  do  not  believe  that  the  Ferris  bill  intelligently  solves  the  ques- 
tion at  all.  I  do  not  believe  it  is  going  to  permit  the  development 
of  a  single  important  hydroelectric  system  in  the  United  States. 
I  <1^  not  believe  there  is  a  man  sitting  at  this  table  who  would 
inw->t  a  single  dollar  in  a  hydroelectric  system  installed  under  the 
pro'  isions  ox  that  bill. 

Senator  Norris.  Now,  if  we  eliminate  those  two  objections,  as- 
^llming  that  they  are  objections,  as  you  have  stated — and  they  could 
'*:  very  easily  omitted — what  would  you  say  of  the  bill? 

Mr.  FiNKEr.  I  should  say  that  it  would  be  very  much  improved, 
Senator. 

Senator  Nossia.  Would  it  then  be  such  a  bill  as  you  would  ap- 
prove of! 

T»017— 15 22 
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Mr.  Finney.  Senator,  may  I  just  complete  my  statement  and  then 
I  will  take  that  up,  because  I  have  something  to  sav  which  Iwars  on 
that? 

Senator  Norris.  Certainly. 

Air.  FiNNKY.  X0W3  it  is  often  held  that  the  solution  is  difficult. 
It  does  not  seem  to  me,  if  the  problem  is  rightly  considered,  as  n 
service  in  perpetuity — not  to  an  individual  or  to  a  corporation  in 
perpetuity — and  I  want  that  distinctly  noted.  I  am  in  strict  accord 
with  progressive  thought  with  respect  to  that.  I  do  not  advocate  it 
any  more  than  the  most  radical  conservationist.  And  I  belie\e  I  am 
a  conservationist  of  a  pretty  good  kind,  at  least.  We  spend  a  good 
deal  of  money  on  river  improvement,  and  sometimes  we  get  naviga- 
tion and  sometimes  we  do  not.  But  we  do  spend  a  pood  deal  of  money 
in  river  improvement  for  the  benefit  of  navigation.  Is  thoi-e  any 
proposal  that  the  ships  that  will  finally  use  the  streams,  when  they 
do  use  them,  coming  to  the  (lovernment  to  be  I'e-leased  to  .«iome  other 
lessee  or  otherwise  disposed  of  at  the  end  of  50  years  under  a  gen- 
eral plan,  such  as  is  proposed  by  this  bill  go\erning  water  pow<»r? 
Is  the  proposition  to  establish  a  merchant  marine  based  on  the 
purchase  01  ships  to  establish  it?  And  if  it  is  based  on  the  purchase 
of  ships,  how  are  you  going  to  buy  them?  Are  you  going  to  buy 
them  at  actual  cost  or  at  the  fair  vahiei  If  the  telephone  and  tele- 
graph lines  are  to  be  finally  taken  over — or  the  railroads,  as  is  s*»ri- 
ously  proposed,  perhaps — how?  At  their  cost  or  at  their  fair  value? 
Why  single  out  water  power,  which  is  as  important  as  any  of  the 
others,  and,  in  many  cases,  even  more  important  than  all  the  others, 
for  a  different  treatment?  These  manifestly  imjust  restrictions  on 
the  development  of  power  and  ecnially  unjust  treatment  of  the  prop- 
erty at  the  end  of  a  given  periocl,  whether  that  be  r>0  years  or  more 
or  less,  can  be  cured,  it  seems  to  me.  if  we  provide  ina  simple  wny 
and  in  a  few  words  that  the  property  is  subject  to  iTcapture  by  the 
Government  at  the  end  of  an  agretul  period  at  its  fair  value  as  a 
eoing  concern:  or,  failing  to  recapture  it  by  purchase  in  that  way, 
it  may  be  re-leasiMl  to  the  originnl  li'>>ce  f»u  eonditinns  to  I>e  fixeil  by 
the  then  existing  laws. 

henacor  Sitruno.  What  woul<l  vc*-  «iy  as  to  the  period  f>rovided 
for  in  the  bill,  under  those  conditions^ 

Mr.  KiNNKV.  As  to  the  r>0  vears^ 

Senator  Stermxo.  Yes. 

Mr.  FixNKY.  I  think  50  years  is  as  fair  a  term  as  any  other,  be- 
cause under  this  plan  it  is  an  indeterminate  term.  It  permits  the 
continuity  of  service  at  the  hands  of  the  original  lessee  until  the 
Government  sees  fit  to  acquire  it.  It  would  require  that  the  property 
be  purchased,  and  to  l)e  ])urchased  at  a  fair  ?>rice. 

Senator  Nonius.  Would  it  Ih»  objectionjil»le,  assuming  that  were 
put  in  in  those  exact  words,  that  the  Government,  if  it  takes  it  over, 
bhall  pay  the  fair  value,  to  make  the  term  shorter  th:m  r»0  years f 

Mr.  KiNNKV.  I  think.  Senator,  you  would  find  that  50  years  is 
not  too  lonp,  and  in  a  great  many  caws  it  is  ti>o  «<hort  n  time  to 
develop  a  ffiven  water  power. 

Senator  woRRis.  That  might  l)e;  but  there  vouhl  he  no  risk,  would 
there,  with  those  provisions  proj>erIy  place«l  in  the  bill,  to  anynnA 
who  inveflted  hb  money? 
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Mr.  Finney.  No;  but  I  think  whatever  the  term  is,  whether  it  is 
f>0  years  or,  as  in  Canada's  case,  84,  or  any  other  period 

Senator  Xorris.  No;  in  Canada  it  is  21  years. 

Mr.  Finney.  But  it  is  subject  to  renewal. 

Senator  Non^is.  But  t\  e  (iovernment  has  a  right  to  take  it  ovur. 

Mr.  Finney.  If  the  Government  wants  to,  it  can  take  it.  I  do  not 
see  any  objection  to  that.    You  can  not  avoid  that  feature. 

Senator  Norris.  You  can  put  that  in  the  bill,  and  I  assume  that 
e\er}'body  would  want  the  Government  to  act  in  good  faith,  and  if 
we  said  we  would  not  take  it  over  before  the  expiration  of  21  years, 
we  ought  not  to  do  it. 

Mr.  Finney.  I  think  some  difficulties  in  the  way  of  long-term 
lK)nds  would  be  encountered,  and  particularly  if  you  consider  that 
ii  is  not  a  60-year  period  you  are  granting.  The  permit  starts  at 
a  ffiven  date.  The  plant  starts  when  you  finish  your  plant.  That 
may  be  two  or  three  or  five  3^eai*s.  If  you  are  going  to  limit  the 
term  to  less  than  50  years,  you  certainly  ought  to  give  the  man  his 
n  list  ruction  period  and  let  him  start  with  a  completed  plant  and 
iM  with  just  a  project  on  paper. 

Senator  Norbis.  I  take  it,  if  the  Government  takes  it  over  for  its 
^alue,  you  would  consider  all  those  items,  would  you  not? 

Mr.  Finney.  It  should ;  I  am  not  a  lawyer,  and  some  of  these 
things  vou  know  more  about  than  I  do.  The  Niagara  Falls  develop- 
Hient.  1  think,  started  in  1893,  and  it  has  not  got  its  entire  market 
}K.  There  is  still  power  for  sale  at  Niagara  Falls.  Fifty  Clears  is 
r.ot  long  for  that  kind  of  an  enterprise. 

Senator  Norris.  Of  course  that  would  not  follow  in  a  case  like  the 
>»'ithem  Power  Co.  I  judge  it  would  be  entirely  different.  They 
M)Id  their  power  readily  and  had  a  demand  for  more. 

Mr.  Finney.  That  is  true.    They  are  growing  very  rapidly. 

I  would  just  like  to  transport  this  plant  and  put  it  on  the  public 
'Icmain  somewhere  in  the  West  under  the  terms  of  this  bill.  What 
would  vou  do  with  the  Catawba  plant  whose  original  10,000  horse- 
rwiwer  installation  was  located  on  public  lands  with  28  acres  fronting 
tl.f-  lake?  How  much  of  that  plant  is  the  Government  going  to  take 
•jv»>r  under  the  provisions  of  this  bill  at  the  end  of  50  years;  the 
•►nirinal  installation  of  10,000  horsepower  or  the  two  or  three  or  five 
t!;:jes  bigger  plant  they  have  at  the  end  of  50  years? 

Senator  Norris.  What  would  you  say  if  we  provided  in  the  bill,  in 
a  K^tence,  almost,  that  if  the  Government  exercised  its  privilege  of 
taking  it  over  it  should  do  so,  paying  the  value  of  the  property  under 
a  law  that  might  be  in  existence  then  ? 

Mr.  Finney.  I  think  you  would  have  a  fine  bill  in  respect  to  that 
r-rovision.  I  do  not  like  a  provision  that  would  give  so  much  discre- 
i.'mary  power  to  the  Secretary  of  the  Interior,  but  you  may  have  to 
'h  that- 

>enator  Norris.  I  imagine  the  engineers,  who  know  more  about  it 
than  we  do«  can  not  have  any  idea  as  to  what  the  conditions  will  be? 

Mr.  Finney.  That  is  perfectly  true.  Senator.  We  only  know  that 
1  ^-ontiniied  use  is  bound  to  be  made  of  these  dams  and  structures  that 
ane  in  the  streams  to-day,  and  they  are  going  to  stay  there  forever. 
Thev  are  built  for  that  purpose. 

The  Chairman.  What  is  your  suggestion,  Senator  Norris?  To 
u\ce  it  over  and  operate  it  under  the  law  in  force  at  that  time? 
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Senator  Norris.  Yes,  sir. 

The  CiiAiRMAN.  I  take  it  that  the  law  in  force  at  that  time  wiO 
still  prohibit  the  confiscation  of  a  man's  property. 

Senator  Norris.  No  doubt  about  that 

Senator  Clark.  Have  you  any  views  in  regard  to  the  regulation  of 
the  power  generated  either  as  to  its  sale  or  other  matters  mentioned 
in  this  bill  i  I  understood  from  your  i*eply  to  Senator  Norris  tliiiU 
with  the  exception  of  those  matters  which  you  have  already  men- 
tioned, you  think  the  bill  is  a  thoroughly  good  one. 

Mr.  Finney.  I  do  not  think  I  said  it  was  a  thoroughlv  ffo<Kl  one. 

Senator  Norris.  I  think  you  said  it  would  be  a  splendid  uill. 

Mr.  Finney.  That  would  be  very  nearly  the  equivalent. 

Senator  Works.  He  said  it  would  be  a  iine  bill. 

Senator  Kobinson.  He  said  it  would  be  a  fine  bill;  and  he  said  it 
enthusiastically,  too. 

Senator  Clark.  That  is  what  I  thought. 

I  am  asking  you  whether  you  have  any  opinion  as  to  the  regulation 
to  which  I  called  your  attention? 

Mr.  Finney.  That  matter  is  being  rapidly  taken  care  of  by  public 
service  commissions,  not  in  opposition  to  the  views  of  the  water- 
power  people;  because  I  think  a  good  commission,  like  some  of  the 
States  have,  is  the  very  best  safeguard  that  the  companv  itself  has: 
but  it  is  regulated  in  two  ways,  Senator.  It  is  regulated  by  the  c«)st 
of  steam,  and  will  be  forever,  just  as  long  as  there  is  coal  available. 

Senator  Clark.  But  here  is  vhat  I  am  trying  to  bring  out:  Sup- 
pose  you  build  your  plant  and  you  find  yourself  in  a  condition  where 
it  is  uncertain  whether  you  would  be  repiiated  by  one  governing 
body  or  two  governing  bodies,  would  that  be  satisfactory? 

Mr.  FiNNKY.  I  do  not  think  so.  I  do  not  see  how  you  can  Fcrve 
two  masters. 

Senator  Ci^\rk.  That  is  the  thing  I  was  calling  your  attention  to. 
Tlie  complaint  has  been  made  by  some  that  there  is  a  divided  regu- 
lation, the  Federal  regulation  impinging  upon  State  regulation. 

Mr.  FiNNKV.  In  n^spect  to  interstate  commerce,  you  mean  If 

SenaUir  Clark.  Yes;  I  mean  in  respect  of  governing  the  transmis- 
sion and  rates  and  limitations  which  shruhl  be  put  on  the  operations 
of  the  companv.  It  has  been  suggested  that  there  is  a  i>ossibility  of 
conflict  in  thel)ill? 

Mr.  Finney.  There  undoubtinlly  is. 

Senator  Clark.  Would  that  be  satisfactory  to  you?  Do  you  think 
it  would  l)e  a  fine  bill  in  that  respect  i 

Mr.  Finnev.  No;  I  sluiuld  not  think  so,  in  that  respect.  I  think 
that  the  regulation  of  intei*stati'  conunerce  is  inherent  in  Congress, 
and  they  are  goinfr  to  exercise  that  right  whenever  they  want  to  ilo 
so,  and  the  transmission  of  electric  power  from  one  State  to  ant  thor 
is  clearly  inttu-state  commerce. 

Senator  Sm(k>t.  The  transmission  of  electric  power  is? 

Mr.  Finnev.  KliH*tric  power  which  cross(»s  a  State  line.  Intrastate 
does  not  come  under  that«  but  I  think  that  is  going  to  lie  cured,  lie- 
cause  I  am  not  one  of  thase  people  who  has  sevn  the  so-called  Water 
Power  Trust.  I  have  yet  to  st^e  the  water-power  plant  anywhert*  in 
the  United  States  that  is  not  keen  to  get  any  business  it  can,  and  to 
get  iU  sometimes*  at  prices  ridiculously  low  in  order  to  get  a  load 
on  their  plant. 
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Senator  Clabk.  That  was  not  the  point  to  which  I  called  atten- 
tion; but  it  has  been  said  that  this  bill  attempts  to  impose  govern- 
mental regulation  upon  purely  intrastate  business.  Would  the  bill 
l)e  satisfactory  if  it  does  thatf  Seme  of  the  California  people  seem 
to  think  that  the  bill  might  be  construed  as  operating  that  way. 

Mr.  Finney.  You  are  leaving  so  much  power  to  the  discretion  of 
tlie  Secretary  that  if  vou  get  to  considering  that  I  do  n(;t  know  just 
where  I  would  get  orf.  He  has  more  power  than  is  safe  to  lodge  in 
any  one  man,  no  matter  who  he  is. 

Senator  CYark,  Then  would  you  think  that  this  bill  wotild  be 
satisfactory  in  that  respect? 

Mr.  Finney.  I  have  said  that  it  would  be  very  much  improved 
if  it  did  not  lodge  so  much  control  in  the  Secretary.  As  I  regard 
it  he  has  control  of  the  financial  plan,  even  the  approval  or  dis- 
approval of  the  financial  plan  that  may  have  been  approved  by  the 
re^alatinj^  power  of  the  State.  I  thmk  there  are  a  great  many 
op|>ortunities  for  conflict. 

Senator  Clark.  That  is  what  I  wanted  to  call  your  attention  to, 
to  see  whether  there  were  any  more  conditions  than  those  you  have 
already  mentioned  in  answer  to  Senator  Norris's  questions. 

The  Chairman.  You  assented  to  Senator  Norris's  question  that 
tl.«*  hill  would  be  much  improved  if  it  provided  that  in  the  event  the 
< government  should  take  it  over  at  the  end  of  the  term  it  should  pay 
the  fair  value  of  the  property  under  the  then  existing  law.  Do  you 
mpjin  by  that  to  include  the  unearned  increment? 

Senator  Norris.  I  did  net  include  that  in  my  question. 

The  Chairman.  I  am  asking  whether  he  included  it  in  his  answer. 

Mr.  FixNET.  I  do  not  know  what  the  Supreme  Court  of  the  Ignited 
Smos  would  hold  50  years  from  now  as  being  the  fair  value. 

Tlie  Chairman.  Would  you  hold,  as  your  idea,  that  that  would 
inr^hide  the  unearned  increment? 

Mr.  Finney.  I  do  not  believe  there  is  going  to  be  any  unearned 
iTKTcment.  I  am  old-fashioned  enough  to  think  that  the  man  who 
Mabl'shc^s  a  great  business,  if  he  has  been  regulated  as  to  the  amount 
of  profits  he  "has  been  making,  is  entitled  to  get  pretty  much  all  he 
'^in  if  he  turns  it  over  to  somebody  else.  If  he  has  been  limited  to 
an  H  or  10  per  cent  interest  on  his  investment  during  all  those  years 
thfT*'  is  not  going  to  be  any  unearned  increment. 
^  The  Chairman.  The  country  has  developed  around  him,  which 
r'rMluce<l  nn  unearned  increment,  which  he  has  never  gotten  out  of 
f.!-  earnings? 

Mr.  Finney.  It  does  not  increase  the  value  of  his  land  in  the 
'■'linary  case.  In  case  a  man  had  built  a  substation  in  a  part  of 
llif  town  that  became  very  valuable,  it  might,  but  in  the  main,  50 
}*"irsy  is  not  going  to  bring  any  increase  in  transmission  line  rights 
<ti  way  or  property  that  is  useful  for  that  purpose.  It  is  not  in  the 
»av  of  much  increase. 

The  Chairman.  Fifty  years  brings  a  great  deal  of  increase  in  the 
W»^'i,  sometimes. 

>enalor  Xorris.  I  think,  Mr.  Finney,  you  do  not  grasp  the  ques- 
ti<  n  the  chairman  is  asking.  Perhaps  it  would  be  more  easily  under- 
•t'oil  if  he  referred  to  the  good  will  in  appraising  the  property, 
whether  l^ere  ought  to  be  anything  allowed  for  the  good  will  of  the 
kusineast 
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Mr.  Finney.  I  say  that  it  ought  to  bo  paid  for  on  the  basis  of  « 
fair  valuation  as  a  going  concern. 

Senator  Clark.  WhicTi  includes  good  will? 

Senator  Smoot.  There  can  not  be  any  good  will  in  a  regulated 
utility. 

Mr.  Finney.  How  many  public  utilities  have  good  will,  anyhow, 
as  an  asset? 

Senator  Norris.  If  you  go  to  buy  one  you  will  find  they  have  quite 
a  lot  of  it. 

Senator  Smoot.  The  company  is  absolutely  controlled  as  to  what 
it  shall  charge  by  public-utility  commissions. 

Mr.  Finney.  That  is  perfectly  true.  Therefore  I  can  not  see  how 
there  is  going  to  be  this  large  unearned  increment. 

Senator  Works.  I  suppose  the  chairman  intended  to  include  the 
increase  in  the  value  oi  the  property,  the  real  estate,  for  example, 
and  everything  that  is  not  the  result  of  investment  in  property. 

The  Chairman.  Everything,  including  the  extension  of  the  busi- 
ness, and  pretty  much  everything  incident  to  50  years'  growth,  is  my 
understanding  of  what  is  included  in  that  term. 

Mr.  FiNNEr.  It  does  .not  make  much  difference  whether  you  nrp 
earning  8  per  cent  of  $8,000,000  or  8  per  cent  on  $100,000,000,  it  is 
only  8  per  cent,  as  I  regard  it. 

Senator  Works.  It  would  make  a  good  deal  of  difference  when  you 
came  to  buy  it. 

Mr.  Finney.  If  there  is  $100,000,000  tliero,  how  are  you  going  to 
avoid  buying  it  at  $100,000,000 '<  Seemingly,  Senator,  that  is  the  only 
fair  way  to  look  at  the  thing. 

The  Chairman.  If  it  cost  $100,000,000,  I  understand  the  (lovem- 
ment,  when  it  takes  it  over,  will  pay  that  actual  cost,  under  the  FerrLs 
bill. 

Mr.  Finney.  Under  the  provision  of  this  bill;  perhaps  yes. 

Senator  Norris.  There  may  be  a  differeni\s  and  usually  is*  between 
what  is  called  the  reproduction  value  and  tlv^  cost  value,  and  ftill  an- 
other difference  between  the  reproduction  value  and  the  value  ns  a 
goini;  concern.  If  you  luiy  out  a  man  who  is  running  a  store,  you 
wouiil  not  only  pay  him  for  the  actual  property  that  you  got  possi*s- 
sion  of,  but  you  would  probably  have  to  pay  something  for  what  he 
called  the  good  will,  lie  had  an  established  business — trade  that 
vou  would  fall  into— which  you  would  have  to  pay  for  if  yoi^ 
bought  it. 

Mr.  Finney.  Does  that  apply  to  thi**  Inisinossf 

Senator  Xorris.  That  is  the  (piesticm  involved,  as  I  understand  the 
chairman's  question. 

Mr.  Finney.  Here  is  a  conmiunity  that  ha<  a  cf)nne<ted  load  which 
is  being  served  by  a  water-power  company,  which  is  the  only  power 
company  serving  the  community,  and  it  has  U\  go  to  thai  power 
company  for  its  power,  and  it  d(M»s  not  Mvm  in  me  that  there  is  nnu'h 

(rood  will  involved  in  it.  I  may  not  havo  put  that  quite  clearly, 
uit  I  do  not  believe  that  there  i^  g<»ing  to  bo  n  large  increase  in  the 
value  of  the  physical  property  of  a  hydnn'lertric  system.  Of  course 
every  increase*  in  growth  i«?  going  to  make  it  a  better  busine*»s  propo- 
sition. The  more  connected  load  you  get  on,  probably  the  more 
money  you  are  going  to  make,  l)ecauKc  the  larpi^r  the  plant,  usually, 
the  greater  the  efficiency  of  the  o|>eration.    Diversity  of  load  helps 
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very  materially,  so  that  the  larger  the  plant  is  the  better  project  it  is, 
ana  the  cheaper  you  can  make  power,  as  a  matter  of  fact. 

Senator  Sterijng.  You  would  not  think,  Mr.  Finney,  that  more 
than  tlie  actual  cost  of  the  rights  of  way,  of  all  water  rights,  for  the 
lands  and  interests,  should  be  considered  or  taken  account  of  in 
taking  over  the  property,  would  you? 

Mr.  FixxEY.  The  actual  cost  including  carrying  interest  charges! 

Senator  Sterlixg.  Xo;  the  actual  cost  of  the  right  of  way? 

ilr.  FixxEY.  Well,  what  is  the  actual  cost  of  the  right  of  way  at 
the  end  of  50  years?  Is  it  not  the  original  cost  in  dollars  and  cents 
and  its  carrying  charges  all  those  years? 

Senator  Morris.  Have  you  not  received  back  those  carrying 
charges? 

Mr.  FixxEY.  How? 

Senator  Xorris.  By  the  sale  of  electric  energy  ? 

Senator  Smoot.  That  is  a  part  of  your  capital,  you  know,  and  you 
get  that  out  of  your  expenses  and  earnings  ? 

Mr.  FixxET.  Well,  maybe.  I  can  not  qualify  as  an  expert  in  such 
matters  of  involved  finance. 

Senator  Steruxg.  The  question  in  my  mind  is  whether,  having 
been  paid  the  actual  cost  of  the  right  of  way,  water  rights,  and  inter- 
ests, and  then  the  reasonable  value  of  the  rest  of  the  property,  all 
structures  and  fixtures  acquired  or  erected  or  placed  on  the  land — 
whether  he  is  not  getting  then  just  about  what  he  ought  to  be  paid? 

Air.  FixxEY.  1  do  not  think  there  is  a  great  deal  of  difference  there, 
Senator,  between  us.  The  actual  cost  may  be  more  than  it  is  worth 
at  the  end  of  the  50-year  period. 

Senator  Sterlixg.  Well,  on  the  whole,  would  you  not  say  that  was 
the  fair  value  of  the  property,  using  the  term  that  you  used  a  while 
ago  ?  Of  course  it  omits  the  element  of  good  will,  but  you  say  your- 
self  that  that  does  not  amount  to  much,  if  anything,  in  a  public- 
Qtility  matter. 

^Ir.  FixxET.  I  do  not  believe  it  would  make  any  material  dif- 
ference to  the  investor  if  that  language  was  retained  in  the  bill  with 
tlic  proviso  that  all  the  property  must  be  taken  over  and  not  to 
segregate  it  in  the  judgment  of  any  departmental  chief  to  select  what 
he  thinks  he  ought  to  buy  and  leave  what  he  thinks  he  does  not  need. 

Senator  Sterlixg.  No  tangible  property  is  segregated  at  all.  What 
we  are  considering  is  the  increased  value  of  the  franchise  or  profits 
yet  to  be  earned  on  pending  contracts.  There  is  no  segregation  of 
any  part  of  the  plant  or  separation  of  the  property. 

iff.  FiNXEY.  As  I  have  heard  the  testimony  here  that  seems  to  be 
the  prevailing  opinion.    Where  is  that? 

Senator  Sterlixg.  That  is  on  page  5  of  the  bill. 

Senator  Clark.  It  is  at  the  end  of  section  5. 

Senator  Sterlixg.  Yes ;  section  5. 

Mr.  FixxEY.  Well,  this  applies  with  a  good  deal  of  force  to  the 

Clant  that  is  wholly  on  Government  land,  but  w  hat  is  he  going  to 
uy  i  \\Tiat  is  he  going  to  buy  in  the  case  of  a  plant  that  is  almost 
totally  on  privately  owned  land  ?  Is  he  going  to  use  the  mere  fact 
of  the  use  or  lease  of  an  acre  of  land,  or  an  infinitesimal  nart  of  the 
land  as  an  excuse  to  take  over  the  whole  plant,  or  would  he  be  satis- 
fied to  take  that  portion  of  the  plant  that  is  on  public  land  ? 


844  WATEB-POWBR  BILL. 

Senator  NoitRis.  Xow,  of  course,  from  the  investor's  standpoint, 
from  what  you  said  awhile  ago  you  thought  that  was  objectionable. 
Now,  I  judge  from  that  question  that  the  man  who  has  built  it  up 
might  object  to  selling  any  more  than  what  was  on  the  public  lana. 
From  the  investor's  standpoint,  which  would  be  the  better? 

Mr.  FixNEr.  To  sell  it  as  a  whole,  of  course,  if  that  land  was 
essential  to  the  operation  of  the  plant,  or  represented  any  part  of  the 

Elant  without  which  he  could  not  do  business.    Otherwise  he  would 
B  left  in  a  dickens  of  a  fix. 
Senator  Norris.  If  you  did  not  take  it  all? 
Mr.  Finney.  If  you  did  not  take  it  all. 
Senator  Clark.  The  bill  provides  that  it  shall  be  all  taken. 
Senator  Norkis.  That  is  my  understanding. 
^  Senator  Clark.  I  think  the  bill  provides  that  very  clearly  in  sec- 
tion 5.    It  says : 

The  United  Stntes  shnll  bnve  the  rifiht  to  take  over  the  proi)ertIea  which  nre 
deiieudent  !n  whole  or  in  pnrt  for  their  UHefuliie8.s  ou  the  coutiiuinuce  of  the 
le»0e  herein  provided  for,  nnd  which  uiny  bnve  been  ncquired  by  anj  lesctee 
acting  under  the  provisions  of  this  act. 

Senator  Works.  Yes;  but  Senator  Clark,  as  in  the  case  of  the 
Southern  Co.,  there  may  be  independent  sources  of  water  power, 
where  the  plant  is  not  on  Government  land  at  all  which  arc  not  de- 
pendent  upon  the  leased  property.    What  are  you  going  to  do  theni 

Senator  Smoot.  Or  there  may  be  a  steam  plant. 

Senator  Works.  Yes.  Then  what  are  you  going  to  dot  Will  you 
take  over  the  whole  system  or  only  that  part  of  the  system  included 
in  the  property  leased  ? 

Senator  Ci^rk.  I  think  they  should  take  over  the  whole  svstcm. 

Senator  Norris.  In  other  words,  under  this  bill  you  could  not  get 
those  other  properties  unless  it  was  approved  by  the  Secretary  of 
the  Interior. 

Senator  Cl\rk.  If  they  take  it  over,  they  ought  to  take  over  the 
whole  property. 

Senator  Works.  I  do  not  think  that  is  so.  That  which  is  on  pri- 
viito  land  does  not  require  any  consent  from  the  Secretary  of  the 
Interior. 

Senator  Smoot.  WTint  would  he  your  opinion  of  the  provisions  of 
the  bill  in  a  case  like  this:  A  plant  having  1«H  miles  of  transmission 
lines,  costing  at  least  $13..')00  a  mile  for  the  transmission  lines,  with 
high  voltnpe  of  nt  least  4K(M)0  volts,  and  wuiu*  of  it  i»vi»n  greater  than 
that,  and  in  *M)  years  from  now  they  shoiild  l»e  distributing  current 
through  the  air.  What  would  Ik*  your  opinion,  under  the  bill,  as 
to  the  position  the  (lovernment  should  take  in  relation  to  paying  for 
the  actual  ri^ht  of  way  and  for  the  distribution  lines? 

Mr.  FiNNKv.  I  do  not  think  vou  could  buv  the  transmission  line, 
because,  under  those  conditions  -  - 

Senator  Smoot  (interposing).  All  they  would  btiy  would  be  the 
stations. 

Mr.  FiNNKV.  All  thev  would  buv  would  l)e  the  stations. 

Senator  Norris.  Would  that  not  be  fair?  Suppose  a  private  party 
was  going  to  buy  it:  would  he  pay  anything  for  the  old  junk  that 
was  not  anv  good?  Would  not  that  apply  to  a  wheel  in  your  engine, 
for  e.xamplef     If  you  are  going  to  buy  that,  if  you  have  one  that 
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B  oat  of  date,  and  you  would  have  to  thro%Y  it  aside,  you  would  not 
expect  the  Government  to  pay  for  it,  would  you  ? 

Mr.  Fin  KEY.  No;  I  presume  not. 

Senator  Smoot.  But  if  you  are  going  to  sell  it  to  an  individual  or 
1  company  you  get  the  enhanced  value  of  that  plant,  and  you  get  at 
least  a  part  of  mat  back,  whereas  under  this  bill  you  could  not  get 
any  of  it  back? 

ilr.  Finney.  That  is  perfectly  true,  Senator. 

Senator  Norris.  Perhaps  so,  unless  that  happened  just  before  it 
iras  turned  over,  and  it  would  not  happen  that  way  under  a  lease, 
because  you  would  not  do  it  if  you  were  a  lessee.  If  it  happened 
at  any  other  time,  you  would  have  gotten  a  return  for  that,  otherwise 
you  would  not  have  installed  it. 

Mr.  Finney.  We  would  have  gotten  it,  or,  at  least,  we  would  have 
had  the  hope  of  getting  it 

Senator  Xorris.  Of  course  you  would  not  put  it  in  unless  you 
thought  there  was  money  in  the  proposition  of  putting  it  in? 

Mr.  Finney.  That  is  very  true.  Investment  is  not  made  except 
with  the  hope  of  gain. 

Senator  Norris.  Exactly. 

Mr.  Chairman,  I  understand  Mr.  Finney  has  given  some  consid- 
eration to  the  water-power  possibilities  of  Great  Falls  here,  and  I 
would  like  to  inquire  of  him,  if  he  has,  to  what  extent? 

Mr.  Finney.  vVe  have  at  our  door,  within  easy  transmission  dis- 
tance of  Washington,  Gixjat  Falls,  which  has  some  power  possibili- 
ties. I  think  those  power  possibilities,  certainly  for  a  plant  located 
at  (Jreat  Falls,  have  been  verv  greatly  overestimated.  I  can  not  con- 
ceive that  a  plant  located  at  Great  Falls  would  be  of  very  much  com- 
mercial value,  but  I  do  believe  that  it  is  possible  to  develop  Great 
Falls  by  coming  down  the  river,  under  a  plan  which  has  been  pro- 
p«>sed  by  an  eminent  engineer,  very  greatly  to  the  benefit  of  Wash- 
mgton  as  a  community,  and  I  hope  some  of  these  days  it  will  be  done. 

Senator  Norris.  What  investigation,  Mr.  Finney,  did  you  make  of 
ihe  subjects 

Mr.  Finney.  I  investigated  Great  Great  Falls  as  a  power  project 
aliout  15  years  ago. 

Senator  Norpis.  Just  on  your  own  initiative  or  for  some  company? 

Mr.  Finney.  For  a  company  which  wanted  very  much  to  develop 
it^  but  the  question  of  title  is  very  much  involved.  The  use  of  the 
uatcr  for  domestic  supply  of  Washington  comes  into  that,  and  there 
is  nothing  like  the  power  there  at  Great  Falls  that  most  people  think. 
It  is  a  very  difficult  project. 

Senator  Norris.  Did  you  make  a  careful  survey  of  it? 

Mr.  Finney.  Yes;  as  I  recollect  it,  very  careful  surveys  and  a  very 
careful  estimate  was  made.  Of  course,  the  figures  have  gone  out  of 
my  znlnd,  but,  as  I  recall  it,  the  amount  of  power  is  comparatively 
analL 

Senator  Norris.  Did  you  make  a  report  of  it,  and  is  your  report 
in  existence  somewhere? 

Mr.  Finney.  I  do  not  know  but  that  it  is;  but  I  have  not  seen  it 
for  9;ome  time. 

Senator  Norris.  Is  it  printed  ? 
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Mr.  FiNNfiy.  Xo;  it  was  an  engineering  report,  in  manuscript  It 
mav  be  available,  and  if  it  Js,  Senator,  I  will  be  very  glad  to  send 
and  get  it. 

Senator  Norris.  Have  you  any  objection  to  telling  us  for  what 
company  you  made  the  investigation  i 

Mr.  Finney.  No;  it  was  for  the  Stanley  Manufacturing  Co.,  of 
Pittsfield,  Mass. 

Senator  Norris.  Did  they  have  some  interests  there — some  rights  f 

Mr.  Finney.  No.  It  was  made  in  the  hope  of  selling  the  gener- 
ating equipment  to  parties  who  proposed  at  that  time  to  develop  it. 

Senator  Norris.  I  would  like  to  know  the  parties  who  proposed  t<» 
develop  it. 

Mr.  Finney.  Well,  just  what  financial  interests  were  behind  it  I 
do  not  loiow.  But  my  dealings  and  most  of  my  work  was  with  a  man 
named  Patterson.  Mr.  Patterson  turned  out  to  be  rather  a  four- 
flusher,  and  when  the  amount  of  money  was  named  which  it  would 
take  to  develop  the  project  he  very  soon  lost  interest  in  it. 

Senator  Norris.  What  Ivas  the  amount? 

Mr.  Finney.  Senator,  I  believe  it  was  about  $4,000,000.  My  recol- 
lection is  that  it  was  a  little  over  20,000  horsepower  which  was  avail- 
able, at  about  $200  per  horsepower. 

Senator  Norris.  How  many  dams  were  contemplated;  do  you 
remember? 

Mr.  Finney.  One  dam. 

Senator  Norris.  Where  was  it  to  be  constructed  ? 

Mr.  FiNNKY.  Just  about  where  it  is  now — above  the  falls. 

Mr.  Finnky.  It  was  above  the  pi*esent  falls,  and  the  water  was  to 
be  carried  around. 

Senator  Xorkis.  Did  you  ever  investigate,  then,  the  possibilities  of 
building  a  dam  d  miles  on  this  side  of  the  falls,  backing  the  water  up 
to  the  falls  ^ 

Mr.  Finney.  That  is  the  project  I  referred  to  as  being  planned  by 
an  eminent  engineer,  and  that,  I  think,  has  great  possibilities. 

Senator  Norris.  Do  you  refer  to  Col.  Langfitt,  the  United  States 
engineer  ? 

Sir.  Finney.  The  engineer  I  refer  to  is  Mr.  Ijcighton. 

Senator  Norris.  lie  was  working  under  Col.  Langfitt,  was  he  not? 

Mr.  FiNNKY.  Possibly  so. 

Senator  Norris.  Vou  have  examined  the  report,  ha%'e  you,  Mr. 
Finney  ? 

Mr.  Fjxnkv.  Not  as  rarefully  as  I  want  to. 

Senator  Noinii*^.  Do  V(»u  know,  in  a  «:i:eneral  way.  that  it  was  favor- 
hbl<\  and  tiuit  they  riM^ouuncnded  to  Congress  the  development  of 
the  water? 

Mr.  Finney    Ves. 

Senator  Norris.  Do  you  know  how  much  water  power  they  esti- 
mato<l  rould  be  nrcnlnred  by  that? 

Mr.  FiNNFv.  S'o;  I  do  not  recall  that,  sir.  But  it  was  very  much 
in  excess  of  tht»  power  available  at  (ireat  Falls. 

Senator  Xokrm.  Oh,  yes:  they  clid  not  use  the  (Jreat  Falls? 

Mr.  FiNNKv.  Xo;  tliev  <lid  not  nw»  (ireat  Falls  at  all. 

Senator   Nouitis.  That   diti   not  exhaust  the  pos>ibilities  of   the 

fower,  I  believe,  not  inurh  moit*  than  half,  or  perhaps  two-thirds. 
Iiat  cost  about  :rir.,0(),(MK),  as  I  rememlwr  it. 
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l*ir.  KiNvrv.  Yes;  bnti  think  that  involved  a  very  large  increase 
in  the  ptimping  capacity.  It  was  a  combined  water-power  and 
water-supply  project. 

Senator  Xorrts.  Yes.  It  involved  an  increase  and  included  an 
increased  water  supply  for  the  city  of  Washington. 

Mr.  FixNKY.  Which  will  finally  have  to  be  done,  of  course,  ac- 
ciirding  to  one  plan  or  another. 

Senator  Xorrts.  As  you  understand  it,  from  the  investigation  you 
have  made  of  this  plan  adopted  by  the  engineers,  do  you  think  it  is 
a  feasible  proposition? 

Mr.  FiNNET.  It  is  a  feasible  proposition  from  an  engineering 
Ftandpoint.  Solely  as  a  Fource  of  hydroelectric  power,  it  is  not  a 
commercial  possibility.  But  when  it  is  combined  with  the  increased 
water  supply  in  the  city  of  Washington,  it  looks  attractive.  I  think 
enouffh  engineers  of  prominence  have  passed  on  it,  however,  to  say 
that  I  could  accept  their  verdict  that  it  is  a  good  project.  But  if  it 
were  solely  for  power  development,  commercially,  it  would  not 
stand  the  $15,000,000  investment  for  the  amount  of  power  available. 

Senator  Norris.  You  have  a  maximum  horsepower  of  nearly 
100.000? 

Mr.  Finney.  Not  at  all  periods. 

Senator  Norris.  No;  that  was  the  maximum.  The  average  is  about 
.•iO.OOO  or  60,000.  It  involves,  as  I  believe  you  will  agree  with  me,  as 
most  hydroelectric  propositions  do,  an  auxiliary  steam  plant,  which 
the  Government  already  has  and  owns  now. 

Mr.  Finney.  I  think  it  is  a  very  valuable  thing  to  consider  in  con- 
nection with  the  Government  needs,  if  the  Government  wants  to  do 
it  and  compete  with  the  existing  company. 

Senator  Norris.  The  question  involved  as  to  competition  with  an- 
other company,  or  its  use,  was  not  involved,  really,  in  Col.  Langfitt's 
report,  based  upon  the  opinions  of  several  other  engineers,  among 
them  Mr.  Ijeighton,  and  I  have  forjjotten  who  the  other  was,  but  a 
yery  noted  hyuroelectrical  engineer  from  New  York  was  on  the  staff 
at  the  time  this  survey  was  made.  It  only  involved  the  produc- 
tion of  hydroelectric  energy  and  the  carrying  of  it  to  substations,  and 
included  the  erection  of  these  substations  in  the  city  of  Washington* 

Mr.  Finney.  To  whom  was  the  power  to  be  sold? 

Senator  Norris.  That  was  not  considered? 

Senator  Robinson.  Senator  Norris,  what  has  all  this  to  do  with 
the  bill? 

Svnator  Norris.  Possibly  nothing.  But  this  is  a  water-power 
di>russion,  and  it  always  seemed  to  me  that  right  under  our  noses  is 
one  of  the  greatest  possibilities  in  the  United  States,  and  that  we 
oucht  to  be  getting,  in  this  Capital  City,  the  benefit  9f  it. 

Mr.  FiNXEV.  I  think  it  would  be  a  striking  object  lesson  if  we 
riMjfd  get  that  in  the  Capital. 

The  Chairman.  Is  there  anything  else  to  ask  of  Mr.  Finney?  We 
thank  you,  Mr.  Finney. 

8TATEMEHT  OF  EON.  S.  H.  STOCKSLAOEB,  OF  WASHIHGTOV,  D.  C. 

Mr.  Stockslager.  Mr.  Chairman  and  gentlemen  of  the  committee, 
my  name  is  S.  M.  Stockslager:  my  legal  residence  is  in  Indiana;  I 
am  n  menil)er  of  the  law  firm  of  Stockslager  &  Heard.    I  have  been 
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engaged  in  the  practice  hei*e  since  my  resignation  of  the  position  of 
Commissioner  of  the  (ieneral  Land  Office  in  1889,  devotmg  mr  at- 
tention largely  to  the  practice  in  public  land  and  mining  causes.  I 
represent  the  Northern  California  Power  Co.  Consolidated.  The 
Northern  California  Power  Co.  was  originally  a  California  oor|K>ra- 
tion,  and  I  believe  all  of  the  subsidiary  companies  since  the  consolt<la- 
tion  are  California  corporations. 

In  Walker's  Manual  of  California  Securities  and  Directory  of  Di- 
rectors in  the  edition  of  1913  it  is  stated  the  company — 

supplies  Slinptn,  Tebnma.  Glenn,  Hutte.  and  CoUisa  Counties  with  electric 
li^ht  and  power;  water  nnd  gns  in  Redding,  ^-ater  and  ipts  In  Willows;  i:as 
plant,  liei\  Bluff.  Has  625  miles  blgb  tension  and  700  miles  low  tension  Uii^a. 
Has  acquired  all  bUHlness  and  proi)erty  of  the  Sacramento  Vulloy  Power  <\>.« 
including  local  distribution  in  Cbico  and  3,000  borseiiower  sceuernting  cnimcitj 

I  also  represent  what  was  Icnown  as  the  Kuhn  Bros,  project  at 
Twin  Falls,  Idaho,  and  other  places  in  Idaho.  Last  July  the  com- 
pany was  dissolved  and  the  business  was  distributed  and  taken  o\cr 
by  various  bondhoIdei*s  and  otiier  companies,  and  I  represent  all  of 
those  companies  to  the  extent  that  their  interest  may  be  involved  in 
this  bill. 

Senator  Clark.  When  it  was  dissolved,  wjis  the  Twin  Falls  Cn. 
absorbed  by  these  California  companies? 

Mr.  Sto<ksla(5KR.  There  were  a  numl)er  of  them,  but  they  were 
all  owned  bv  the  Kuhn  Bros,  in  Pittsburgh. 

Senator  Olark.  Did  they  also  own  the  California  company? 

Mr.  Stockslagkr.  No;  it  has  no  c(innecti<m  with  the  California  Co. 
at  all. 

Senator  Clark.  That  is  what  I  wanted  to  brin(2:  out. 

Mr.  Stock8la(;er.  The  parties  who  took  over  those  properties  are 
as  fcjllows: 

The  Great  Shoshone  &  Twin  Falls  Water  Power  Co.  and  the 
Southern  Idaho  Wat«»r  Power  Co.  are  now  controlled  by  the  Ameri- 
can Water  W(H'ks  &  Electrical  (^>.  of  Now  York. 

The  Salmon  Kiver  pnject,  by  Mr.  A.  (\  Robinson,  of  Pittsburjrh, 
Pa.  He  is  chairman  of  tlie  connnittco  and  pcssibly  a  bondhoKler. 
I  do  nt  t  know  exactly  how  that  is. 

The  Oakley  project,  by  Mr.  J.  11.  Puolieher,  of  Milwaukee,  Wis. 

The  Twin  Falls  Xortii  Sitle  Land  &  Water  Co.,  which  includes  the 
Twin  Falls  Xcnth  Side  Impro>einent  Co.,  and  the  Kuhn  Irrif^ation  & 
Canal  Co.,  by  Mr.  W.  A.  I)ur>t,  of  Minneapolis,  Minn. 

ThoM*  pro|>ositions  or  projects  are  nearly  all  under  the  Cary  Act. 
I  am  not  sure  that  thev  ha\e  any  direct  inteivht,  but  to  the  extent 
they  have  anv  interest  t  reproent  them. 

I  had  thought  at  one  time  of  su<;^estin;r  an  amendment  to  the  com- 
mittee to  this  bill,  but  I  feel  (juite  certain  tlint  it  would  lui  l)e  ^er* 
mane,  at  least  sc  nie  |)arts  of  it,  but  I  will  re.ul  it  as  jfiving  mv  views 
as  to  how  the  law  should  be  construed,  and  if  it  has  not  alreatly  lieen 
so  construe<l,  if  that  is  not  the  proper  construction  of  it,  then  I  ask 
that  it  lie  construed  in  that  way.     Tnis  is  an  anu*iuhuent  to  section  10. 

Section  10  provides: 

Tbnt  wljere  the  Secretary  of  the  Interior  nhnU  deterniine  thtit  the  vnlue  of 
anj  luiiflH  hc*retof<tr4'  ot  h«*tciiltor  r4>*MM*^«'i)  ii«(  w.tirr  |Ntu-«>r  Kii<*fi  or  f(ir  |inritoM»9i 
la  (^uueetloii  wUh  WiittTpowor  4h>\t»lo|>iii(*ut  or  (•liHMrirnl  triii>HiitiM(i«iu  wUI  not 
b«  luaterlally  Injured  for  such  purposM  by  either  location,  entry,  or  dltposnl 
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tte  vune  maj  h%  allowed  bj  applicable  land  laira  upon  tbe  expran  ooiiditl<Mi 

th.it  aU  such  locations,  entries,  or  other  methods  of  disposal  shall  be  subject 
f>  the  t^ole  right  of  the  Vnltt^d  States  iiud  its  authorized  lessees  to  enter  uiioi^ 
iK-^t^jiy.  »Mi<l  use  nny  part  or  all  of  such  lands  reasonably  uecess;iry  for  the 
occuiuiilisbment  of  oil  purposes  connected  with  the  development,  generation, 
tr;ut»iiilsHk>u,  or  utllizutiou  of  iK>wer  or  energy,  and  all  rights  acquireil  iu  such 
..(ids  sbaJl  be  subject  to  a  reservation  of  such  sole  right  to  the  United  States 
zuxl  its  lessees,  which  reservation  shall  be  expressed  in  the  pateut  or  other 
f^  .^'iK-e  nf  title:  ^ruvittcd.  That  locations,  entries,  selections,  or  filings  hereto- 
fore alloii*ed  for  lands  reserved  as  water-power  sites  or  in  connection  with 
nuter-fiower  development  or  electrical  transmission  may  proceed  to  aiipro\1il 
\)T  itutent  under  and  subject  to  the  limitiitions  and  conditions  lu  this  section 
v.  .aiiM'd.  but  nothing  herein  shall  be  construed  to  deny  or  abridge  rights  now 
J'  t •:«?*!  by  h.FR  of  thos4?  seelcing  to  use  the  public  lands  for  purposes  of  Irriga- 
tH»o  or  mining  alone. 

Xow,  you  except  practically  only  irrigation  and  mining.  I  think 
.in  ::nien(lnicnt,  a  slight  pait  of  which  would  not  be  germane,  I  deem 
proper  to  that  section  might  be  as  follows : 

I'roviiicd  further^  That  all  Lelections  or  filings  made  in  good  faith  in  accord- 
.  •-••  with  lijw  and  deimrtniental  regulations,  by  qualified  ai)i)llcant8,  of  lands 
*•  lO*"**!  thereto,  filed  in  the  local  ofiice  before  withdrawal  of  the  lands  under  tho 
.•-t  of  June  twenty-fifth,  nineteen  hundred  and  ten  (Thirty-sixth  Statutes, 
{Are  eight  bond  red  pnd  forty-seven),  shall  proceed  to  approval  or  patent  not- 
tiiLiiStauding  such  withdrawal  and  notwithstanding  the  provisions  of  this  act. 

Senator  Clark.  In  other  words,  that  enlarges  this  section  so  that 
it  gives  title  in  fee,  instead  of  a  surface  patent  to  these  lands! 

Mr.  Stockslager.  Well,  it  could  be  done  in  a  very  few  words. 

But  now  as  to  the  act  of  1910,  you  gentlemen  all  know  that  you 
l-^lged  very  extraordinary  powers  in  the  Secretary  of  the  Interior,  who 
iras  authorized  to  withdraw  lands  for  classification  and  power  sites 
and  some  other  matters  mentioned,  and  for  all  other  public  purposes, 
and  xh^i  statute  excepts  only  homestead  entries,  desert-land  entries, 
settlement  claims,  and  some  mining  claims;  and  it  leaves  out  school- 
indemnity  selections,  soldiers'  additional  selections,  forest  lieu  selec- 
tions, railroad  selections,  and  all  scrip  locations  of  all  kinds  w*hat- 
sii^rver.  There  is  no  protection  whatever  to  anyone  whose  claim  has 
rot  rii^ened  into  an  entry  or  who  has  not  settled  on  the  public  lands, 
txtvpt  possibly  mining  claims. 

Now.  I  want  to  call  attention  to  a  condition  of  affaii*s  that  exists 
with  the  California  Power  Co. 

Some  years  ago,  a  short  time  before  the  fire  and  earthquake  in 
San  Francisco,  this  company,  which  was  a  going  concern  at  the  time, 
InMHg  considerable  interest  up  in  the  Pitt  River  region,  conceived 
tiie  idea  of  smelting  iron  ores  in  the  mountains  of  California  with  elec- 
tricity. The  company  spent  $50,000  in  having  experts  from  Austria 
rr.d  other  places  to  experiment  with  the  smelting  of  those  ores  by 
••lectricity.  Mr.  Garfield,  who  was  then  Secretary  of  the  Interior, 
^a>  present  when  they  made  the  first  rail  smelted  from  the  ore  from 
those  mountains.  As  you  gentlemen  know,  there  is  no  coal  in  these 
moontains,  but  the  iron  ore  is  present,  as  I  am  told,  in  great  abun- 
dance, and  if  it  could  be  smelted  by  electricity  cheap  enough  it  could 
t>>n)|]ete  with  iron  shipped  from  Japan  or  from  the  eastern  part  of 
lAiii  coimtrVf  but  as  it  is  it  is  of  no  value  whatever.  The  company 
located  a  water  right  near  the  Great  Bend  of  the  Pitt  River  and 
tamplied  with  all  the  law  in  the  State  of  California.  They  had  a 
nun  by  the  name  of  Johnson,  who  had  been  employed  as  chief  engi- 
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neer,  dofng  all  of  their  work,  who  had  a  free  hand  and  employed  all 
of  their  assistants,  and  they  spent  about  $5,000 — at  least  that  mucli — 
in  making  surveys,  levels,  etc.,  and  he  made  a  report  to  the  com- 
pany that  the  project  was  feasible;  and  that  project  was  to  select  18 
acres  of  land  within  the  Shasta  Forest  Keser%*e  for  a  dam  and  reser- 
voir, and  a  ditch  about  a  mile  long  to  get  outside  of  the  forest  re- 
serve.   Everything  else  was  outside,  on  privately  owned  land. 

Now,  that  project  was*  to  bore  a  tunnel  8  miles  long  and  10  feet  in 
diameter  through  the  mountain  in  order  to  get  a  faU  of  a  thousand 
feet  and  turn  the  water  back  into  the  river. 

About  the  time  of  the  fire,  or  after  the  fire,  it  was  discovered  that 
all  of  the  reports,  etc ,  that  hud  been  made  by  their  engineer  had  been 
destroyed,  and  they  had  nothing  left  but  a  blue  print;  and  acting 
under  the  advice  of  their  counsd,  they  simply  filou  that  blue  print; 
but  the  regulutions  ro(|uired  that  it  should  be  filed  in  duplicate  or 
in  triplicate  on  tracing  linen,  and  the  certificate  of  the  engmeer  was 
also  required  that  the  company  had  complied  completely  witli  the 
regulations. 

And  while  this  man  J(;hnson  was  still  in  their  employ,  on  other 
projects,  he  took  a  party  with  him  and  filed  a  water  location,  and 
a  complete  application  for  this  reservoir  site  and  dam,  a  project 
that  he  had  t)een  surveying  and  had  been  paid  $5,000  on  tor  the 
Northern  California  Power  Co. 

Senator  Norris.  Do  you  mean  tliat  he  filed  that  for  himself  t 

Mr.  Stockslager.  For  himself  and  another  party  whom  he  took 
in  with  him;  it  was  (lates  &  Johnson. 

When  the  company  found  that  their  application  would  not  Iw 
received  until  they  had  a  new  survey — this  man  would  not  certify 
it — they  employed  nnc^ther  engineer;  but  before  he  completed  his 
work  he  was  attacked  with  typhoid  fever,  and  it  was  quite  a  long 
time  before  they  could  get  their  papers  completed  and  get  their  ap- 
plication filed.  In  the  meantime  Johnson  claimed  that  he  had  sent 
copies  of  his  work  to  his  s<m  in  Pennsylvania  and  was  unable  to  get 
a  complete  filing  before  the  filing  of  tlie  Northern  California  Poller 
Co.  was  completed. 

Now,  that  application  was  made  under  the  act  of  1875,  which 
gives  a  pei*manent  tenure  for  manufacturing,  municipal,  and  min- 
ing purposes.  Inasmuch  as  they  expected  to  use  a  very  large  part  of 
the  power  generated  for  the  manufacture  of  iron  and  steel,  they 
conceived  tliat  it  was  proi)er  to  make  their  application  under  that 
statute  in  the  Interior  Department. 

Mr.  Short.  Excuse  me,  you  refer  to  the  act  of  1875;  you  mean  the 
act  of  181)5,  do  you  not? 

Mr.  Stockhlaurr.  You  are  right;  I  have  the  wrong  date;  I  was 
thinking  about  the  railroad  act. 

The  Interior  Department,  however,  held  that,  inasmuch  as  the 
company  would  perhaps  sell  a  part  of  its  power,  as  it  was  doing 
then,  for  street  car  purposes,  lighting,  and  other  commercial  pur- 
poses, therefore  it  did  not  come  within  the  terms  of  that  act;  that 
a  grant  could  be  given  under  that  act  only  where  the  whole  plant 
was  to  be  used  for  manufacturing  or  for  mining  or  for  municipal 
purposes,  which,  as  I  insisted  at  that  time,  would  drive  every 
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municipal  corporation  to  public  ownership  before  they  could  get  the 
l»enefit  of  that  act.  However,  the  Secretary  held  that  it  might  be 
transferred  to  the  Department  of  Agriculture,  imder  the  act  oi  1901. 

So,  the  two  applications  were  transferred  to  the  Department  of 
Agriculture  and  after  a  long  contest  there,  it  went  finally  to  the 
Secretary  of  Agriculture,  and  he  held  that,  although  all  of  this 
fraud  on  the  part  of  Jonhson  was  not  disputed  at  all,  he  had  no 
power  to  go  into  the  question  of  fraud  at  all ;  he  absolutely  refused 
to  look  into  it  in  any  way,  and  granted  Johnson  the  permit  and  put 
our  people  out. 

And  so  far  as  I  know  there  has  been  nothing  done  there.  The  com- 
pany propose  to  put  $10,000,000  in  the  project;  and  when  the  super- 
intendent of  the  forest  reserve  was  called  upon  to  report  what  would 
l»e  the  proper  charge  he  reported  that  as  it  was  a  $10,000,000  project 
diey  ought  to  pay  $10,000.  They  wanted  only  18  acres  in  the  forest 
for  their  dam  and  reservoir  sites  and  the  little  ditch  going  out.  Now, 
when  that  occurred,  in  order  to  keep  up  with  their  growing  business 
the  company  bought  land  in  a  number  of  other  places,  and  bought 
four  or  five  plants  and  developed  and  improved  them,  until  I  have 
a  statement  here  from  their  engineer  showing  that  they  have  ex- 
pended up  to  this  date  on  these  plants — and  I  will  call  your  atten- 
tion to  it  in  a  moment  to  show  how  they  have  proceeded  in  the  de- 
velopment—the sum  of  $3,853,000. 

Senator  Clark.  How  much  horsepower  have  they  developed? 

Mr.  Stock SLAGER.  I  could  not  tell  you  that;  I  am  not  an  engineer. 

Senator  Clark.  I  did  not  Irfiow  but  what  you  would  have  the 
figures. 

Mr.  Stoc'KSlager.  Of  course  that  is  stated  in  the  affidavits  that 
thev  have  filed,  but  I  do  not  know  mvself . 

Senator  Works.  Is  that  owned  by  California  people? 

Jlr.  Stoc'Kslager.  By  the  California  Power  Co.,  Consolidated. 

Senator  Works.  I  mean  is  the  stock  of  the  company  owned  by 
California  people. 

Mr.  Stockslager.  Well,  I  do  not  know  al^out  that.  The  ultimate 
onst  of  the  projects  that  they  have  now — they  had  to  abandon  the 
other— Mill  be  $5,070,000. 

X'nder  the  advice  of  their  attorneys,  after  locating  these  power 
s'ltss  and  appropriating  their  water  and  constructing  their  dams, 
they  found  that  they  would  have  to  go  over  the  public  lands  in  some 
places  to  convey  the  water;  and  they  obtained  from  the  State  school 
indemnity  scrip  and  located,  in  1907,  1908,  and  1909,  their  scrip 
cohering  the  lands  they  would  have  to  go  over  in  order  to  get  to  their 

plants. 

Now,  Mr.  Britton,  in  his  statement  the  other  day,  was  mistaken; 
probably  he  meant  that  these  particular  matters  were  pending;  but 
not  a  single  one  of  these  dams  or  reservoirs  are  on  public  lands;  thej 
»re  all  on  private  lands.  The  only  thing  that  the  company  asks  is 
the  right  of  way  over  the  public  lands,  and  the  only  part  of  these 
scrip  locations  that  they  want,  in  one  case,  is  140  feet  across  the 
comer. 

Now,  long  after  the  scrip  was  filed,  and  long  after  most  of  the 
improvements  were  made,  this  act  of  1910  was  passed,  and  three  or 
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four  years  afterwards — in  1918  or  1914 — the  land  was  withdrawn 
for  power-site  purposes. 

With  a  view  to  having  the  Geological  Survey  report  that  the 
lands  were  of  no  vahie  for  power-site  purposes,  outside  of  tliese  par- 
ticular plants,  and  as  all  of  the  available  water  is  held  by  the  com- 
pany, we  asked  the  Geological  Survey  to  recommend  that  the  with* 
drawal  be  set  aside  as  to  these  lands. 

The  report  of  the  Geological  Survey  was  not  very  definite;  it  was 
a  little  disingenuous,  I  think.  AVe  asked  them  whether  tlie  land  had 
any  value  for  power-site  purposes  aside  from  these  projects.  They 
did  not  answer  that  Question,  but  simply  said  that  it  is  valuable  for 
power-site  purposes,  oecause  it  is  bemg  used  by  these  people,  and 
recommended  tnat  we  should  apply  under  the  act  of  1901 — which,  as 
you  know,  gives  a  revocable  permit — and  this  was  after  we  had  spent 
$3,500,000. 

Senator  Clark.  How  far  is  this  land  of  which  you  now  sptak 
from  the  power  sites  proper? 

Mr.  Stockslager.  I  do  not  know.  I  have  a  map  showing  all  of 
those  locations  and  I  will  bring  it  up  to-morrow. 

Senator  Clark.  Well,  it  is  not  of  great  importance.  But  it  does 
not  join  your  power  sites  proper,  does  it? 

Mr.  Stockslager.  I  think  not;  not  all  of  them,  certainly. 

Senator  Clark.  Would  none  of  your  power  houses  be  located  on 
anv  of  the  land  to  which  you  want  to  apply  the  scrip? 

Mr.  Stockslager.  None  of  the  power  bouses,  none  of  the  reset* 
voirs,  and  none  of  the  dams.  I  asked  that  questicm  specifically  of  the 
engineer,  and  in  his  letter,  which  I  will  file  with  tne  committee,  if 
necessary,  he  says : 

None  of  our  dnuis  or  |K)wer  houHes  are  loented  on  the  laud  under  cootrorer^f : 
Uiey  are  hcIiooI  liiuda. 

I  asked  him  tliat  question  because  I  was  not  certain  whether  they 
wero  or  not. 

Senator  Sterling.  And  the  land  is  simply  desired  for  transmis* 
sion  pui-poses? 

Mr.  Stockslager.  That  is  all — for  transmission  purposes,  and 
probably  for  ditches  and  conduits  to  carry  the  water. 

Now.  up  to  ffluly  15,  11)14,  these  cases  were  adjudicated  by  the 
department,  and  in  those  involved — there  are  10  of  these  locations 
by  that  company — the  comnnssioner  called  upon  the  company  to 
show  cause  why  its  elections  sliould  not  U*  canct»ied  because  of  the 
withdrawals  for  power-site  purposes.  They  made  <|uitc  an  elal>omte 
showing,  and  their  engineers  demonstrated,  as  thev  thought,  that 
the  hnul  had  no  power-site  value  whatever,  except  for  the  purposes 
for  which  they  were  going  to  use  it.  and  that  the  (Government  owned 
no  part  of  the  power  site  or  the  water. 

I  say,  up  to  July  15,  1914.  they  adjudicated  those  cases;  but  on 
that  date  the  Secretary  of  the  Interior  issued  what  he  calle<l  an 
administrative  ruling,  which  may  lie  found  in  volume  43  of  the  Land 
Decisions,  at  page  )iM,  under  which  he  hohls  that  these  withdrawals 
having  I  ecu  niadt*  by  the  President,  that  he  is  without  power  to  take 
anv  step  or  to  give  any  relief  whatever.  I  will  furnish  a  copy  of  that 
ruiinf?  for  the  record. 
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(The  inline  c^ferred  to  hj-  Mr.  Stockslager  is  as  follows :) 

Apministrajivs  EnuKO  Jult  1$,  1014. 

Lahk,  Secretartf: 

Mnny  fbrest  resecn-atlofMi  when  created  included  lands  claimed  by  or  patent^' 
t«»  privjito  inrties.  Under  tbe  law  (act  of  June  4«  18i)7>  tliese  settlers  or 
ri\ruers  mliUkt,  If  they  chose,,  select  other  vacant  land  in  lieu  of  such  holdings. 
So.  too,  as  to  railroad  grants.  If  it  was  found  that  these  contained  uiiuerul 
1  .1  Is  or  were  already  settled,  the  railroad  eoueonied  whs  given  the  right  to 
take  other  lands.  And  the  States  to  which  the  Federal  Government  made 
rtntaiii  grants  mighty  under  conditions  specified  in  the  law»  select  other  lauda 
ill  their  stend. 

Certain  of  these  selectors  now  claim  patents,  or  ask  the  approval  of  their 
':><rs  of  8eler*tions.  As  to  niORt  of  these  selections  there  can  be  no  question  hut 
tliat  patent  should  issue.  As  to  some,  however,  the  Government  itself  baa 
i'.t<>nrened.  Congress  having  authorised  their  withdrawal  for  certain  puhlie 
['urpoacsu 

This  question,  therefore,  is  now  presented:  Is  the  Secretary  of  the  Interior 
fr«e  to  disi>ose  of  these  selected  lands,  in  the  face  of  the  act  of  Congress  with- 
drnwing  them  from  disposition? 

it  is  my  conclusion,  after  a  careful  9tudy  of  the  authorities,  that  no  snch^ 
uMthority  has  been  given  to  the  Secretary  of  the  Interior.  The  acts  of  Congress* 
i  Mriiorising  exchanges  are  merely  offers  on  the  part  of  the  United  States  to  eg- 
c:  .iBge  other  lands  for  lands  ^eld  by  the  selector,  and  the  right  of  the  selector 
<i<)€K  not  attach  nor  equitable  title  rass  upon  mere  preseniation  of  the  requisite 
:;if*Tst  There  remains  the  necessity  for  action  upon  the  oflfer  by  the  duly 
C'irhoriaed  ofBrer  of  the  United  States.  Until  tliat  acceptance  has  been  given 
.!.a  the  equitable  title  passed  Congress  hos  full  authority  to  devote  the  land  to 
a  I M. bile  purpose. 

The  act  of  June  25,  1910  (36  Stnt,  S47),  specifically  authorizes  the  President 
'r»  withdraw  public  lands  from  disposition  and  to  reserve  same  ''for  waler- 
!-ifrer  sites  •  •  •  or  other  public  purposes,"  and  directs  that  such  with- 
'irswals  or  reservations  shall  remain  in  force  until  revoked  by  the  President  or 
I  r  (Vmgress.  Congress  enumerated  in  the  act  the  exceptions  from  the  effect  of 
»  .b  withdrawals:  (1)  Certain  mineral  claims;  (2)  homestend  or  desert  land 
f.irri*^  made  prior  to  withdrawal;  (3)  lands  upon  which  valid  settlement  had 
b<**ii  n'ade  ond  is  being  maintained  to  date  of  withdrawal. 

I  hus  Congress  recognized  that  there  were  certain  claims  which  the  Govem- 
i'.*-*jt  would  except  from  the  effect  of  Its  own  withdrawals;  and,  because  no 
*-MH.|»ti<»ns  whatever  were  made  which,  in  letter  or  spirit,  would  apply  to  ex- 
i^rnsTPK  like  those  Involved  in  forest  lieu.  Stnte,  or  rallrond  selections,  I  am 
Mirj-f^lled  to  the  conclusion  that  Congress  intended  to  make  its  withdrawal 
«•: {.prior  to  these  dnsses  of  claims. 

rm»gre«s  having  power  to  w^ithdraw  lands  and  devote  them  to  a  public  use, 
r"»tw'tiif»tnndlng  the  existence  of  the  Inchoate  claims  mentioned,  having  nu- 
tlioHxed  the  withdrawals  and  reservations  by  the  act  cited,  and  withdrawals 
I-  'f  |ric  been  made  for  public  purrwses,  as  prescribed  In  the  act,  the  Secretary  of 
*:  e  Interi'ir  has  no  power  or  authority  to  approve  or  accept  such  selections  or 
•"i-iixioges  or  to  relieve  them  from  the  force  and  effect  of  an  existing  reserva- 
•:  -n 

(Authorities:  Frisble  r.  Whitney  (9  Wall.,  1H7) ;  Rector  f.  Ashley  («  Wall., 
142> :  Toseniite  Valley  Case  (15  Wall.,  77)  ;  United  States  t\  Hanson  (167  Fed., 
^'^I  I  .  Shiver  r.  T'nited  States  (150  U.  S.,  401)  :  Uussl.in-Auierinui  r<Mnpj«ny  ^\ 
t  lilted  States  (109  U.  S.,  570);  I'nion  Pacific  v.  Harris  (215  U.  S..  SSfi) ; 
s^  uker  r.  The  Oregon  Short  Line  (225  U.  S.,  142)  ;  Soscol  Ranch  (11  Ops.  Atty. 
<;*^^  4110):  Cosmos  v.  The  Gray  Eagle  Oil  Com|iany  (lOO  U.  S..  301);  Clear> 
V  Mer  TInilier  Com|iany  t?.  Shoshone  County  (155  Fed.,  102);  Roughton  «• 
K'llgtit  (210  U.  S.,  537) ;  Daniels  r.  Wagner  (205  Fed.,  235).) 

Mr.  Stockslager  (continuins^).  The  effect  of  that  ruling,  of 
• '  urse,  is  that  we  are  simply  tied  up ;  the  Secretary  refuses  to  do 
£:.Ttbing. 

In  a  brief  filed  by  us  we  urged  the  Secretary  to  recommend  to  ther 
Prvsi<1ent  the  setting  aside  of  this  withdrawal.  These  withdrawals^ 
a.^  everyone  knows,  of  course,  are  not  made  by  the  President  on  his 

TtatT— 
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own  motion ;  they  are  made  on  the  recommendation  originally  of  the 
Geological  Survey. 

Senator  Clark.  Let  me  ask  you  a  question  there:  Now,  there  have 
been  many  instances  where  lands  included  in  withdrawals  of  various 
sorts  and  for  various  purposes  hove  been  restored  to  general  entry. 

Mr.  Stockslager.  Ves. 

Senator  Clark.  And  T  have  always  been  under  the  impression 
that  that  was  done  under  the  recommendation  of  the  heads  of  two 
or  three  different  departments;  and  it  hardlv  seems  possible  that  the 
head  of  the  department  would  say  that  he  had  no  authority  in  the 
matter,  or  no  power  in  the  matter,  to  act,  either  by  way  ot  recom- 
mendation to  the  President  or  otherwise. 

Mr.  Stocksi^cjer.  That  is  exactly  the  effect  of  the  act  of  July  15, 
1914,  and,  as  I  understand,  they  will  consider  nothin«:*  Fimlin^  that 
condition  of  affairs,  I,  for  the  benefit  of  the  company,  called  upon  the 
Geological  Survey 

Senator  Clark  (interposing).  Well,  I  know  my  experience  has 
been  that  I  have  called  upon  the  Director  of  the  Geological  Survey, 
who  is  here  present 

Mr.  Stockslager.  Yes. 

Senator  Ci^rk  (continuing).  In  regard  to  the  elimination  of  lands, 
and  he  has  consumed  a  great  deal  of  his  valuable  time,  if  he  had  not 
had  the  authority  or  the  power  to  do  something  in  regard  to  tliis. 

Mr.  Stockslager.  Well,  up  to  July  15  last,  it  was  frequently  done. 
But  I  do  not  think  the  Secretary — the  Secretary  might  recommend 
to  the  President  to  eliminate  them:  I  do  n<'t  know  as  to  that. 

Senator  Clark.  Well,  of  course,  that  is  all  that  the  Secretary  could 
do.  I  supp<jse  the  power  that  withdraws  is  the  power  that  must 
restore. 

Mr.  (ieorge  O.  Smith.  Will  you  please  read  that  last  paragraph  of 
the  Secretary's  ruling  of  July  15,  1914,  Mr.  Stockslager. 

Mr.  Stockslager.  (Reading:) 

Conjrrpsx  bnvlnp  power  to  wltlnlr.'w  IhihIh  ntid  <l»»v«  tr  iIumii  to  n  piiliUr  «•»••, 
notwitlistaiuliiiR  the  oxiFtoiuv  of  iho  inrlM>]ii<*  <'i:iituH  imnitioiittl  (lhi<t  Ir,  every* 
thlufc  oIho  oxc4'i)t  theme  thnt  iwv  (Miiii|)UM«'tl  hrnirytoinlK.  v\v.)  h'\inp  nnthorlsiM 
tlie  withdrnwnlfi  nml  reKer\utioiis  hy  the  twl  cite  I.  mnl  uithdrawnlK  h;i\lns 
been  made  for  piibllo  piiriM>seK,  hh  presnilKMl  in  th««  net.  the  SiN'r»*(.'.r>*  of  the 
Interior  bnn  no  iH>\ver  or  iiuihority  to  iippn»\e  or  ju'^-ept  surh  Helertlon*  or 
exchnnK<*H  or  to  relieve  them  from  the  fon-e  nn.l  eflfiH't  of  nn  i».\l<tlnic  rener^o- 
tlon. 

Senator  Clark.  Well,  I  misunderst«K><l  yottr  statement:  that  is, 
that  paragraph  does  not  give  me  to  understand  exactly  what  your 
statement  gave  me  to  understand. 

Mr.  St(M'khla«er.  Well,  1  probably  should  have  read  it  m  the  first 
place. 

Now,  it  would  seem  to  me  that  there  ouirht  to  he  »-ome  way  by 
which  investments  of  that  kind  mtild  \h*  prote<*ted:  and.  so  far  as  the 
low  is  concerned,  mv  opinion  as  a  lawyer  is  that  there  is  no  kind  of 
doubt  that  those  sefertions  are  valid  and  ••rente  :in  e<|uitable  estate. 
But  you  can  not  get  into  the  courts:  so  h^ng  as  the  Secretary  refuses 
to  do  anvthin{^  and  holds  the  title,  it  is  impossible  to  get  into  the 
couiis.  There  is  no  possible  way  that  I  know  of  that  you  could  bring 
anj  proceeding  to  test  that  question:  and  if  he  refiYses  to  do  any- 
thing, claiming  that  he  has  no  authority,  it  leaves  us  helpless. 
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That  is  the  main  matter  that  I  wanted  to  call  to  your  attention,  be- 
cause it  is  a  concrete  case,  and,  as  Mr.  Cleveland  once  said,  it  is  a 
ccndition  and  not  a  theory. 

Mr.  Lane,  the  present  Secretary  of  the  Interior,  is  reported  by  the 
Washington  Star  a  few  days  ago  as  saying  in  his  annual  report : 

It  can  not  be  unknown  to  you  that  there  is  throughout  the  country,  more 
esrecially  in  the  Western  St<ites — which,  because  of  their  nnibitlon,  are  nnt- 
nrully  impatient  of  obstruction — ^a  very  real  fear  of  what  is  called  **  the 
bureiincracy  of  Washington."  This  is  said  to  be  a  ''system"  or  organized 
ninchlue.  the  spirit  of  which  is  to  oppose  action  or  to  effect  negative  action.  It 
is  visualized  as  either  cynical  or  malevolent,  altogether  out  of  sympathy  with 
those  who  needs  must  come  to  the  Goverament  for  some  form  of  help,  and  to 
ii<r>«ud  round  imd  round  with  the  reA  tnpe  of  otilcialdom  as  to  resemble  a 
barbed-wire  entanglement  which,  if  not  absolutely  impregnable,  Is  only  to  be 
passed  through  after  much  suffering  and  toll. 

The  Secretary  is  a  California  man,  and  he  knows  a  great  deal 
more  about  that  matter  than  I  do— but  certainly  we  have  had  the 
suffering  and  toil  in  our  case. 

T  thank  you  for  your  attention. 

The  Chairaian.  Mr.  Stockslager,  how  much  investment  has  that 
company  on  public  lands  now? 

Mr.  Stockslager.  No  investment  to  amount  to  anything.  It  has 
only  a  transmission  line,  or  ditches — ^I  do  not  know  exactly,  but  it  is 
comparatively  small.  I  think  I  can  give  you  the  exact  information. 
I  have  the  information,  but  not  with  me. 

The  Chairman.  The  investment  is  practically  on  private  lands, 
IS  it  ? 

Mr.  Stockslager.  Oh,  yes;  the  dams,  power  sites,  and  plants  of 
the  company  are  all  on  privately  owned  land.  They  bought  land 
from  the  Southern  Pacific  Railroad  and  from  other  private  interests, 
wherever  they  could ;  and  all  they  want  is  their  right  of  way  over  the 

f^ublic  lands*;  and  the  matter  is  still  before  the  Secretary  of  the 
nterior;  but  I  suppose  under  this  order  of  July  15,  1914,  he  will 
take  no  action  whatever. 

Senator  Sterling.  Have  you  any  suggestions  or  criticisms  to  make 
upon  this  bill? 

Mr.  Stocksl-vger.  Well,  I  do  not  know  nearly  as  much  about  it  as 
the  gentlemen  who  have  been  talking  on  the  subject.  I  am  not  an 
engineer.  I  never  was  enamored  of  any  system  of  leases.  We 
tried  that  in  Indiana,  in  our  school  lands,  and  abandoned  it  more 
than  50  vears  ago,  and  I  had  hoped  that  there  might  be  some  method 
devif^ed  T>y  which  permanent  titles  could  be  given  and  the  Govern- 
ment properly  protected. 


STATEMENT  OF  SAKTJEL  HEEBICK,  ESQ.,  ATTOEHEY  AT  LAW, 

WASEnrOTON,  D.  C. 

Senator  Sterling.  Mr.  Chairman,  Mr.  Samuel  Herrick,  of  this 
citr,  would  like  to  be  heard  briefly  this  afternoon,  I  understand. 

The  Chairman.  Viery  well ;  we  will  hear  Mr.  Herrick  now. 

Mr.  Herrick.  I  have  a  very  brief  statement  to  make,  Mr.  Chair- 
man. I  am  a  practicing  lawyer  in  this  city,  but  I  am  a  legal  resident 
of  the  State  ox  South  Dakota. 

There  have  been  criticisms  made  at  this  hearing  of  the  action  of 
certain  companies  in  investing  money  upon  revocable  permits.    Tn 
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justice  to  those  companies  I  wish  to  set  forth  the  reasons  which 
actuated  those  investments,  as  they  were  made  not  cai-elessly  an<l 
blindly  but  after  careful  considerations  of  the  laws  on  the  sul)ject^ 
and  with  the  firm  belief  that  the  permits  were  irrevocable  after  con- 
struction of  the  plants.  As  to  part  of  those  companies  I  speak  from 
personal  knowledge,  and  as  to  others  from  information  and  belief 
after  consultation  with  their  attorneys. 

I  have  made  a  specialty  of  public-land  law  and  mining  law  for 
about  13  years  past,  and. in  the  course  of  that  time  I  have  nad  occa- 
sion to  represent  a  number  of  power  companies  and  to  advise  them  at 
different  times  about  the  status  of  their  rights  of  way  and  as  to  what 
could  be  secured  under  the  United  States  laws  and  the  regulations  of 
the  department,  particularly  with  regard  to  the  act  of  1901,  which  has 
been  mentioned  a  great  deal  in  these  proceedings,  and  especially  the 
revocability  feature  of  it. 

Now  I,  and  I  believe  other  attornovs  in  this  citv,  have  always 

***** 

advised  clients  that  while  the  act  of  1901  had  the  provision  in  it  that 
the  rights  mi^ht  be  revoked  at  the  discretion  of  the  Secretary  of  the 
Interior,  yet  it  was  my  belief  that  the  department  would  not  arbi- 
trarily revoke  any  such  right  of  way,  and  that  the  pn)vision  was 
merely  put  in  there,  and  would  l)e  so  construed,  to  cover  rights  so- 
cured  before  construction;  and  that  after  the  plant  had  been  con- 
structed the  act  of  1866  took  effect,  that  act  never  having  been 
repealed  by  any  act  of  Congress;  and  in  my  opinion  it  has  never  been 
repealed  yet. 

This  view  of  mine  was  gathered  not  only  from  a  consideration  of 
the  law  but  from  interviews  with  the  ofliciais  of  the  Interior  Depart- 
ment from  1901  to,  say,  1909.  Those  ofliciais  generally  advised  that 
the  department  would  not,  in  their  opinion,  ix»voke  any  rights  granted 
under  the  act  of  1901,  or  allowed  imder  that  act,  where  the  parties 
had  good  faith  and  had  in  pood  faith  gon^i  ahead  and  constructed 
their  plants;  that  the  real  object  of  that  provision  was  to  prevent  the 
inciiinhering  of  the  public  domain  with  so-called  paper  rights  of  way. 
The  department  had  found  out  that  under  the  act  of  1891,  which 
grants  rights  of  way  or  easements  for  ditches,  canals,  and  reservoir 
sites  for  irri«^ation  purposes,  many  p<m*m)us  \\:u]  secured  rights  and 
held  them  merelv  for  speculatic  n,  trving  to  sell  them  for  what  thev 
could  got,  and  in  the  meantime  that  portion  of  the  public  domain  was 
tied  up  and  prevented  from  legitimate  development. 

Now,  it  was  intended — so  they  held — to  j)i  event  that  when  the  act 
of  1901  was  passo<l,  and  accordingly  that  prcAision  was  put  in.  But 
both  to  myself  an<l  to  clients  whcin  I  took  to  the  Interior  Department 
the  statement  was  generally  made  by  the  ofliciais  that  they  had  no 
reason  to  believe  that  the  department  would  confiscate 

Senator  Works  (interposing).  Well,  that  was  not  a  question  of 
the  construction  of  the  statute;  it  was,  of  course,  merely  that  the 
Secretary  of  the  Interior  might  take  that  view. 

Mr.  IIrrrick.  Yes;  a)">ply  their  l)elief. 

Senator  Wouks.  Yes:  certainly;  under  the  act  ho  had  the  power 
to  terminate  them,  had  he  not? 

Mr.  IIrrrick.  I  do  not  believe  so;  no,  sir;  not  in  view  of  the  pro- 
visions of  that  act  of  1866. 
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Senator  Norris.  Well,  is  it  your  opinion  that  after  the  power 
plant  had  been  constructed  then  the  act  of  1866  took  effect  and  it 
was  irrevocable? 

Mr.  Herrick.  Yes,  sir;  it  was  a  vested  right. 

Senator  Norris.  And  the  revocability  of  it  applied  only  to  the 
time  prior  to  the  completion  of  the  plant? 

Mr.  Herrick.  Yes — or  I  will  soy  up  to  the  expenditure  of  any 
considerable  sum  of  money  in  legitimate  steps  to  complete  it. 

Senator  Sterling.  Just  what  was  the  act  ox  1866? 

Mr.  Herrick.  The  act  of  1866  provided  that  "  rights  of  way  for 
manufacturing,  mining,  agricultural,  and  other  purposes  across  the 
public  domain  are  hereby  recognized  and  confirmed." 

Senator  Sterung.  Yes. 

Mr.  Herrick.  Now,  the  department  held,  and  the  courts  also,  that 
in  order  to  secure  rights  under  that  3tatute  it  would  not  be  necessary 
to  file  any  maps  or  papers  with  the  department — the  statute  took 
effect,  that  is — and  as  soon  as  the  plant  had  been  built  there  was  a 
right  of  way  secured.  But  there  was  nothing  on  the  record  to  show 
it;  and  the  act  of  1901  appears  to  have  been  passed — or  at  least  that 
was  my  opinion,  and  I  so  advised  clients — m  order  to  supplement 
that  by  giving  them  something  of  record  while  they  were  construct- 
ing the  plant. 

Senator  Clark.  The  Interior  Department  took  a  different  view  of 

it*  did  they  ? 

Mr.  Herrick.  At  the  prescjnt  time,  yes,  sir;  but  I  was  speaking 
particularly  of  the  time  prior  to  1909.  At  that  time,  as  you  know, 
the  head  of  the  Interior  Department  and  the  head  of  the  Agricultural 
Department  revoked  a  great  many  permits ;  and  since  then,  as  shown 
here  this  morning,  there  have  been  very  few  plants  constructed. 

Senator  Sterling.  They  revoked  the  permits  before  any  work  of 
construction  had  been  done,  did  they? 

Senator  Clark.  Oh,  no. 

Mr.  Herrick.  No;  that  was  after  some  of  the  plants  had  been  con- 
structed. I  represented  one  company  that  had  put  millions  of  dollars 
into  the  construction  of  plants  in  one  of  the  Western  States;  and 
Fince  the  action  of  1909  in  revoking  their  permit,  and  since  litigation 
was  started  by  the  Government  against  them  because  they  would  not 
execute  an  agreement  presented  to  them  by  the  department  covering 
the  permit,  that  company  has  been  thrown  into  a  receivership.  I  do 
not  know  that  the  receivership  was  the  result  of  that  litigation,  but 
that  is  what  has  taken  place. 

Senator  Clark.  The  trouble  is,  that  you  should  advise  your 
clients  hereafter  what  the  action  of  the  department  is  likely  to  be. 
f  Laughter.] 

Mr.  Herrick.  That  action  of  1909  rather  embarrassed  those  at- 
torneys who  advised  their  clients  that  the  act  of  1901  would  not  be 
used  m  such  a  way. 

Senator  Works.  Did  that  corporation  spend  those  millions  of  dol- 
lars on  vour  advice? 

Mr.  Aerrick.  No;  as  I  say,  all  the  attorneys  advised  them  that 
wMj — including  the  attorneys  in  New  York  ana  the  attorneys  in  the 
West. 


858  WATEB-rOWEB  BILL. 

I  do  not  believe  there  is  anything  further  that  I  wish  to  say,  Mr. 
Cliairman.  I  simply  wished  to  make  a  statement  with  regard  to  the 
way  that  act  was  generally  regarded. 

(Thereupon,  at  4  o'clock  p.  m.,  the  committee  adjourned  until  to- 
morrow, Tuesday,  at  10  o'clock  a.  m.) 

FBIDAT,  DECEMBER  18.   1914. 

CoMMrrxEB  ON  Public  Lands, 

UNrTED  States  Senate, 

Washington^  D.  C. 

The  committee  met  at  10  o'clock  a.  m. 

Present:  Senators  Myers  (chairman),  Thomas,  Bobinson,  Smoot, 
Works,  Norris,  and  Sterling. 

STATEMENT  OF  MB.  OEOBGE  OnS  SMITH,  DIfiECTOE  OF  THE 
TTHITED  STATES  OEOLOOICAL  SXTBVET,  DEPABTMENT  OF  THE 
INTEBIOB. 

Mr.  Smtth.  Mr.  Chairman  and  gentlemen  of  the  committee,  as  I 
have  listened  to  these  hearings  I  have  been  impressed  with  the  fact 
that  the  three  subjects  under  consideration  have  been  much  the  same 
as  the  three  questions  that  came  up  before  the  House  committee  and 
there  discussed  very  fully.  Those  three  questions  relative  to  this 
kind  of  legislation  were:  (1)  To  what  extent  the  legislation  should 
be  mandatory  in  terms;  (2)  what  is  the  proper  coordination  of 
Federal  and  State  functions  with  respect  to  the  development  of 
water  power  in  the  public-land  States;  and  (3)  what  should  he  the 
conditions  of  recapture  at  the  end  of  the  term  fixed  in  the  proposed 
legishition. 

Now,  as  I  have  stated,  all  of  those  questions  have  been  fully  dis- 
cussed before  the  House  committee.  Thev  were  considered  and,  I 
believe,  i>retty  well  answered  in  the  bill  which  comes  from  the  House 
to  the  Senate.  More  than  that,  I  think  that  all  three  questions  are 
important,  because  they  take  a  long  look  forward.  They  deal  with 
the  future,  >^hile  at  the  same  time  providing  for  the  present,  in  the 
way  of  development. 

Senator  Wokkh.  Doctor,  1  have  gone  over  those  hearings  before 
the  House  committee,  and  they  seemeil  to  me  to  \^e  quite  unsatisfac- 
tory.   I  do  not  think  they  pet  at  the  rtM>t  of  these  ({uestions  at  all. 

Mr.  Smith.  1  suppose  if  I  could  answer  that  with  a  question. 
Senator,  do  you  iwi  think  those  are  the  three  qucsticms  that  are  the 
most  important  in  the  c*  nsideration  of  the  hWli 

Senator  Works.  Yes;  I  think  thov  are  niiJht  im(>ortant. 

Mr.  Smith.  Th(jw»  are  the  que>tions  alnmt  wliich  I  puriwsed  U> 
speak. 

First,  with  repird  to  the  mandatory  character  of  the  leffislation. 
I  suppose  a  legislator  has  to  tI(HM<Ie  l»etween  a  general  law,  which 
leaves  the  details  to  Ih)  w<u*ked  out  by  the  a<inunistrative  officers^ 
and  a  detailed  or  K|)ecial  law,  in  which  all  of  the  details  are  net 
forth  to  fit  eacli  and  e\'erv  ca.se. 
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I  will  agree  with  the  committee  or  with  the  oontention  that  the 
latter  is  the  ideal ;  but  I  do  not  think  it  is  practical,  and  what  I  say 
before  the  committee  will  be  largely  from  some  experience  I  have 
bad  these  past  few  years  as  one  of  the  advisers  to  the  Secretary  of 
the  Interior  in  trying  to  secure  development  under  a  law  that  all 
of  us  have  regarded  as  absolutely  unsatisfactory.  I  am,  of  course,  as 
you  understand,  not  an  administrative  officer  in  those  mattei*s,  but 
liimply  act  as  an  adviser.  Certain  questions  of  fact  are  put  up  to  the 
<Yeolcgical  Survey,  and  the  engineers  in  the  Survey  answer  those 
questions  as  best  they  can,  on  ascertaining  the. facts;  and  our  reports 
are  before  the  Secretary  or  before  the  Commissioner  of  the  General 
I.4U)d  Office  at  the  time  decisions  are  made  in  the  administration  of 
the  land  laws. 

Senator  Smoot.  That  is  only  a  question  as  to  whether  there  is  a 
water  power  there,  is  it  not,  that  you  pass  upon  ? 

Mr.  Smith.  Net  simply  as  to  whetner  the  water  power  is  there, 
bat  we  also  go  further  and  advise  the  rest  of  the  department  regard- 
ing the  relative  value  of  that  water  for  power  development,  or  for  ' 
municipal  uses  or  for  irrigation  uses.  And  there  again  is  a  case 
where  we  can  not  set  up  a  very  definite  rule.  We  have  to  take  each 
case  by  itself,  and  present  all  the  surrounding  circumstances. 

Even  more  important,  it  seems  to  me,  than  the  consideration  of 
the  fact  that  the  circumstances  so  differ  in  different  States  and 
different  parts  of  the  country,  is  the  fact  that  conditions  are  chang- 
ing, n<  t  only  with  place,  but  also  with  time,  and  what  was  true  a  few 
3  ears  ago  and  may  be  true  now,  it  is  safe  to  say  will  not  be  true 
to-morrow  or  25  years  from  now.  It  is  therefore,  I  think,  absolutely 
essential  that  we  look  forward  and  not  backward.  I  think  the 
trouble  has  been,  judging  from  the  hearings  and  discussion  before 
the  House  committee,  that  too  much  attention  was  given  simply 
lo  the  past.    Of  course,  we  must  learn  somothinjif  from  the  past. 

Senator  Clark.  And  yet.  Dr.  Smith,  there  is  very  much  of  this 
in  the  future.  There  is  something  in  tlie  nature  of  speculation  as  to 
what  may  and  what  may  not  come,  and  ought  we  not  to  deal  not  so 
much  wilh  the  past  or  the  future — not  to  lose  sight  of  the  future, 
of  course,  and  its  possibilities — ^but  deal  more  directly  with  the 
things  of  the  present? 

Mr.  Smith.  I  think  sometimes.  Senator,  that  the  conservation 
''iew  of  development  has  been  defective,  in  that  too  much  emphasis 
has  been  put  on  the  future.  We  can  not  save  things  for  our  children 
»t  too  much  expense  to  ourselves.  But  I  think  that  in  many  cases 
we  can  absolutely  coordinate  the  future  uses  with  the  present  use. 

Senator  Cl.\rk.  My  idea  of  the  subject  is  that  in  all  these  matters 
we  are  confronted  with  things  at  the  present  time.  Those  are  the 
tilings,  in  my  opinion,  which  should  be  dealt  with  at  the  present  time, 
and  in  such  light  as  we  may  have  at  this  time,  and  we  should  not 
postpone  that  action  because  we  think,  and,  perhaps,  laiow,  that 
at  some  future  time  ether  and  different  conditions  and  remedies  will 
arise^  because  an  act  of  Congress  which  is  passed  to-day  is  not  final, 
but  we  can  at  any  time  hereafter,  as  conditions  arise,  shape  our 
legislation  to  meet  those  conditions  and  developments.  That  was 
my  opinion  in  interrogating  you.  


/ 
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Mr.  Smith.  I  think  diat  I  pretty  well  ft|^ee  with  you,  Senator 
dark ;  and  one  of  the  reasons  wn j  I  feel  that  it  is  danfferons  to  nmke 
the  legislation  mandatory  is  that  it  may  involve  prohibitions  that  we 
may  not  want  to  see  enf oi-ced  even  next  year  or  the  year  after ;  and 
it  is  not  going  to  be  possible,  optimistic  as  we  may  be,  to  get  legis- 
latire  relief  speedily  in  every  case  to  meet  some  debiiL 

When  you  speak  of  public- land  laws*  some  of  those,  and  most  of 
the  minehil-land  laws,  are  either  older  than  I  am,  or  abovt  aa  old  ms 
I  am,  and  they  are  more  out  of  date«  I  submit,  than  I  am. 

Senator  Clark.  Well,  you  are  quite  up  to  date. 

Mn  Smith.  Right  there  comes  the  difficulty  in 


We  are  trying  over  at  the  Department  of  the  foCerior  to  make  out- 
grown laws  fit  conditions  of  to-day,  and  I  think  the  attitude  of  the 
executive  officer  most  of  the  time,  if  not  all  of  the  time,  has  been  to 
strain  to  the  limit  in  the  constructioii  of  the  law  to  fit  the  existing 
cimimstnnoes. 

Senator  Works.  Well,  we  can  change  the  law,  of  course* by  amend- 
ments, but  we  are  not  going  to  be  able  to  change  any  of  the  contracts 
that  are  made  under  the  law  we  make  now.  If  any  leases  are  made 
tliey  are  fixed  and  determined  as  to  the  rights  of  the  Government  and 
of  the  lessee  for  50  years  to  come.  Tlierefore  we  ought  to  be  very 
careful  about  what  conditions  we  impose  upon  private  individuals 
under  that  statute  for  that  length  of  time.  We  are  looking  a  lon|; 
ways  in  the  future  in  dealing  with  that  question.  You  can  not 
change  a  contract,  but  you  may  change  the  law. 

Mr.  Smith.  I  think.  Senator,  that  cuts  both  ways;  that  we  have 
got  to  protect  both  the  investor  and  tlie  consumer  in  any  contract 
tliat  might  be  made. 

Senator  Clark.  I  want  to  ask  you  this,  as  to  the  administrative 
question:  You  spoke  of  the  antiquated  laws  in  relation  to  our  mineral. 
Is  it  not  a  fact  that  the  application  of  those  laws  and  their  operation 
have  been  very  considernbly  changed  in  the  last  15  or  20  years  by 
administrative  action?  In  otiier  words,  is  not  the  Deportment  of  tlie 
Interior  now  holding  very  differently  under  exactly  the  snme  law, 
the  law  never  having  been  changed?  Are  they  not  now  holding,  as 
to  the  operation  of  that  law,  very  differently  than  they  did  15  or  20 
years  ngo? 

Mr.  Smith.  Al)solutoly  bo.    Take  the  ohst  of  the  conl  lands. 

Senator  Clark.  So  that  the  derisions  of  tlio  Interior  Department 
SO  yeui*s  ago  and  the  decisions  of  the  Interior  Department  to-day  on 
the  absolute  meaning  of  the  law  as  interpretf»<l  hy  the  department 
are  verv  different  in  the  ronstruetion  they  put  upon  the  law  n€>w 
from  what  they  wei'c  then? 

Mr.  Smith.  I  think  some  of  the  earlier  r<^nst  met  ions  hardly  couhl 
be  considered  as  roust  motions.  Take  th'it  ra*<e  I  have  c'liet]  ns  to  the 
coaMand  law,  where  everything  wa«  sold  at  the  minimum  fixed  in 
the  law. 

Senator  Clark.  And  yet  it  was  deri<led  for  years  and  yeanu  and 
decided  by  some  of  the  courts,  that  the  price  fixed  in  the  law  at  that 
time  was  a  maximum  price  in  fact? 

Mr.  Smith.  I  did  not  know  that  the  c«»urts  had  so  held. 

Senator  ri.sBK.  Not  only  have  the  dofisioii«  of  the  denartmeat 
projrressed  in  that  way  to  meet  these  very  conditions  which  you 
speak  of,  but  they  have  progressed  in  other  way«»,  as  to  the  duties  of 
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the  entryman  and  as  to  what  the  epening  of  a  coal  mine  means  and 
everything  of  that  sort.  So  that  you  are  not,  in  the  opinion  of  the 
adnunistrative  officers,  as  you  seem  to  think,  bound  by  any  one  con- 
struction of  the  law  as  it  is  written,  but  your  administration  pro- 
gresses as  you  think  the  necessities  of  the  case  require,  or  as  you  get 
more  light^  perhaps,  on  the  subject  matter. 

Mr.  Smith.  But  in  many  cases  we  come  up  against  the  stone  wall 
of  the  limitation  in  the  law.  There  have  been  constructions  that  some 
of  use  would  like  to  see  put  on  the  mineral-land  law. 

Senator  Smoot.  You  have  overcome  such  questions  by  withdrawals 
of  some  sort,  have  you  not  ? 

Mr.  Smith.  Oh,  no;  we  do  not  withdraw  against  metalliferous 
mineral  entries;  we  can  not  under  the  law. 

Senator  Smoot.  But  you  were  spealdng  of  others. 

Mr.  Smith.  I  speak  now  of  the  metalliferous  lands. 

Senator  Smoot.  The  laws  or  rules  pertaining  to  metalliferous  lands 
are  entirely  different  now  than  they  were  five  years  ago.    TalvC  the 

Su<^stion  oif  discovery.  It  has  entirely  changed,  and  it  seems  to  me 
mt  the  department  rules  just  exactly,  in  the  case  before  them,  as 
thev  see  fit,  and  not  as  the  law  has  been  construed  or  what  it  was 
intended  to  be.  I  can  call  your  attention,  Doctor,  to  a  number  of 
cn?5es,  and  I  think  that  you  will  admit  that  in  these  cases  thev  were 
a!>solute  reversals  of  what  had  been  the  practice  of  the  Government 
ever  since  the  law  was  passed,  and  in  these  several  cases  there  have 
been  two  or  three  rulings  upon  the  same  question. 

Take  the  East  Tintic  claims,  and  take  the  claims  in  Arizona,  as 
to  the  question  of  discover,  for  example;  the  department  has  abso- 
lutely held  contrary  to  anything  that  was  ever  held  before. 

Mr.  Smith.  Which  ruling;  the  last  one?  . 

{senator  Smoot.  Well,  the  last  is  a  modified  ruling.  The  original 
ruling  that  was  made  in  the  case  I  speak  of,  as  first  made,  and  I 
niiirht  say  even  the  modification  of  the  ruling  is  a  modification  of  the 
law. 

Mr.  SMrni.  I  believe  that,  of  course,  not  being  a  lawyer,  I  have  no 
right  to  speak  about  such  matters  as  the  construction  of  the  law, 
except  I  believe  Secretary  Lane  told  some  of  us  one  day  that  the 
construction  of  a  law,  in  the  first  place,  means  use  of  common  sense. 
But  from  a  common-sense  standpoint  the  trouble  with  the  East 
Tintic  and  with  the  Rough  Rider  cases,  to  which  you  refer,  has  been 
tliat  the  law  was  written  before  we  knew  much,  if  anything,  about 
tlie  kind  of  deposit  involved  in  those  cases.  Deposits  that  did  not 
have  surface  indications  suflBcient  to  constitute  a  discovery  were  not 
contemplated  in  the  law  enacted  back  in  1872. 

Senator  Smoot.  If  the  department  had  always  taken  the  same  posi- 
tion we  would  not  have  had  any  mines  in  Utah.  No  mine  in  Tintic — 
and  I  suppose  you  have  been  there  yourself 

Mr-  Smith  (interposing).  I  spent  a  field  season  there. 

Senator  Smoot  (continuing).  AVas  ever  developed  upon  a  surface 
discovery. 

Mr.  SMrm.  The  Mammoth  discovery  was  made  on  the  surface. 

Senator  Smoot.  And  that  is  the  only  one  in  the  district.  Take  the 
Grand  Central,  adjoining  the  Mammoth.  Its  officers  spent  over 
$200,000  before  ever  they  saw  a  color  of  value. 
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Mr.  Smith.  The  claims  that  were  taken  up  in  the  Tintic  district, 
with  the  exception  you  mentioned,  were  taken  up  regardless  of  the 
law  provided  for  the  purpose  of  assisting  in  the  development  of  min- 
eral resources  on  the  public  lands. 

Senator  Smoot.  I  would  not  want  you  to  go  quite  that  far,  l)ecause 
in  the  case  of  every  discovery  and  every  claim  in  Tintic  vou  could  go 
upon  the  surface  and  get  an  assay.  There  is  not  a  locatuin  ou  wlmu 
you  can  not  do  that.  But  ore  is  not  in  place,  and  the  ore  in  Tinti*: 
is  seldon  in  place,  with  the  exception  of  the  old  MamutoCh  h'caiion, 
the  first  one  that  was  discovered  in  that  district. 

Mr.  Smith.  And  whore  the  ore  has  been  mined  right  from  the 
grass  roots? 

Senator  Smoot.  Right  from  the  grass  roots  to  2,'200  feet  depth 
But  that  is  the  only  one,  and  every  other  mine  in  Tintic  is  nuidc  ufi 
entirely  of  pockets  of  ore.    There  are  no  regular  veins.    You  do  not 
laiow  when  you  are  going  to  be  out  of  ore  or  when  you  aiv  g^uug 
to  be  in  ore  in  Tintic. 

Mr.  Smith.  I  do  not  believe  a  better  case  can  be  cited  than  Senator 
Smoot  has  cited,  showing  the  difficulties  of  operating  under  a  law 
that  was  made  before  anyone  knew  enough  to  provide  for  just  tho?>e 
cases;  and  it  was  only  by  dofanU  t!iat  claims  weix;  taken  up  in  Tintic 
and  pushed  to  patent,  and  wluM-e  tlH»v  made  a  verv  successful  camp. 
But  I  feel  that  that  fact  should  not  be  an  excuse  for  the  administm* 
tive  officer  to  shut  his  eyes,  in  these  enlightened  days,  to  the  plain 
requirements  of  the  law.  I  have  been  advocating  every  since  I  have 
been  Director  of  the  Survey  some  improvement  in  the  mineral  law 
that  would  provide  for  just  such  cases,  and  moro  than  that,  tliat 
would  afford  a  legal  opportunity  for  a  mining  man  to  protect  him- 
self against  blackmail  from  othei*s  coming  in  around  his  property. 

Senator  Smoot,  This  decision  went  further  than  tint,  it  went 
this  far,  that  a  mining  company  could  have  a  body  of  ore  r'jrhl  up 
to  its  end  line,  1.100  feet  deep!  and  that  body  of  ore  worked  ov»m 
into  another  claim.  I  do  not  sav  side  lines.  I  snv  end  lin»»'^.  It 
was  a  physical  possibility  to  see  that  the  ore  was  there,  but  Uvan^' 
of  the  fact  that  it  was  not  <liscovered  on  the  surfjice.  it  was  not 
a  discovery. 

Mr.  Smith.  And  for  that  reason  I  have  contended  that  we  should 
have  such  a  thing  as  geological  discovery,  or  call  it  a  mining  dis- 
covery, making  such  a  discovery  a  thousand  fwt  below  the  surface 
as  good  eviden<*e  as  the  discovery  at  the  surface,  which  discovery  at 
tlie  surface,  however,  is  the  only  one  recognized  by  existing  law. 

Senator  Clark.  Dr.  Smith,  the  purpose  of  my  incjuiry  was  this, 
that  one  of  the  reasons  whv  I  am  personally  desirous  of  writing  as 
mucli  into  the  law  as  possible,  giving  rensonid)le  discretion,  yet  put- 
ting .some  limit  upon  the  discretion  of  the  administrative  officer,  is 
that  as  these  con<litions  develop  scientifically  in  your  bureau  and 
other's  it  results  in  a  gradiud  but  continual  and  finally  complete 
change  of  the  rulings  of  the  department  as  to  what  constitutes  a 
compliance  with  the  law,  and  the  consecpience  is  that  too  often  the 
man  is  uninformed  as  to  >Ahat  the  holdings  of  the  department  may 
be  upon  particidar  acts  which  he  wishes  to  perform  in  order  to  secure 
his  right.  Now,  a  man  perhaps  g<K»s  upon  a  claim  and  he  looks  at 
the  law;  he  wants  to  comply  with  the  law  in  its  terms:  and  he  looks 
at  tlie  rules  of  the  department,  and  he  wants  to  comply  with  all  of 
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them,  and  he  does  it,  yet  he  comes  right  up  against  a  decision  where 
tlie  Secretary,  in  his  discretion,  when  his  case  comes  before  him, 
overturns  what  has  gone  before,  and  he  is,  as. you  say,  up  against  a 
blind  wall,  and  he  does  not  laiow  what  to  do.  tie  has  complied  with 
Uie  law  as  he  interprets  it,  (jnd  complied  with  the  law  as  it  has  been 
interpreted  theretofore  by  the  rulings  of  the  department;  yet  when 
he  comes  to  put  his  in,  and  it  comes  to  the  test,  he  finds  he  is  lacking 
in  something,  and  that  lack  seems  to  me  to  be  a  lack  of  being  able  to 
foretell  what  the  discretion  of  the  Secretary  may  be.  There  is  the 
difficulty  I  find  in  this  whole  matter  of  giving  large  discretion — more 
than  is  necessary,  perhaps — and  that  is  the  reason  I  favor  writing 
into  the  law  as  much  of  the  details  as  we  possibly  and  properly  can. 

ifr.  Smith.  In  a  law  such  as  the  one  we  are  considering  here  I 
think  that  the  practical  solution  is  for  the  general  principles  to  be 
fully  set  forth  in  the  law — that  is,  for  Congress  to  declare  the  policy — 
and  then  leave  to  the  executive  officer  the  making  of  such  regulations 
a?  are  necessary  to  put  that  very  policy  into  effect. 

Xow,  if  we  put  in  the  law  mandatory  provisions — some  of  which 
have  been  mentioned  and  objected  to,  1  think  verv  properly  in  con- 
nection with  this  law — it  is  apt  to  work  hardships  in  particular 
rnses  for  the  very  fact  that  conditions  vary  between  Nevada  ana 
^fontana  and  they  are  bound  to  change  in  the  course  of  time,  and 
x\iey  are  changing  very  rapidly,  as  so  many  of  the  witnesses  already 
liefore  you  have  stated.  1  should  say  that  the  formula,  reduced  to 
:tK  lowest  terms,  is  that  we  should  put  enough  "  shall "  into  the  law  to 
make  it  certain  in  action,  which  is  the  point  that  was  made  by  Sen- 
ator Clark,  so  as  to  invite  capital  to  enter  upon  the  development  of 
these  unused  resources,  but  at  the  same  time  put  enough  "  may  "  into 
the  law  to  make  the  law  just  in  its  action,  to  prote<!t  the  con.snmor,  if 
yoii  please.  And  if  you  strike  the  mean  between  what  will  invite 
cipital  and  what  will  protect  the  consumer,  I  think  that  yon  will  have 
!  law  that  will  be  workable.  And  I  want  to  say  right  here  I  be-. 
i*eve  this  law,  e^^en  in  its  present  condition,  would  be  workable.  I 
try  to  put  myself  in  the  attitude  not  only  of  the  consumer  of  electric 
power  out  there  in  some  California  or  Montana  town,  but  I  try  also 
to  put  myself  in  the  attitude  of  the  widow  and  orphan  in  Connecticut 
Ko  often  si>oken  of. 

Senator  Norris.  Doctor,  as  I  understand  this  discussion  that  has 
Vi'-^n  going  on.  the  Interior  Department  is  going  to  be  as  bad  as  the 
rf)urts  in  its  tendency  to  vary  the  construction  of  laws  and  reverse 
itfelf  occasionally? 

Senator  Ci^%rk.  Yes-:  but  you  do  sometimes  cite  a  former  decision 
of  the  court,  but  vou  do  not  cite  a  former  decision  of  the  Interior 
Department. 

Mr.  SMim.  A  part  of  the  trouble  may  be  that  the  lawyer  in  the 
Interior  Department  or  the  lawyer  appearing  before  the  Interior 
Df-partment  cites  the  courts  to  sustain  the  arguments  there  either  the 
one  way  or  the  other. 

fienator  Smoot.  Speaking  of  protection  to  the  consumer,  do  you 
not  believe  that  the  public-service  commissions  of  the  different 
States  are  now  protecting  the  consumer? 

Mr.  SMrrn.  I  think  they  are  protecting  the  consumer  more  and 
more.  What  we  need  to-day  is  to  get  the  Federal  action  to  coordinate 
itself  with  the  State  action.    When  I  say  "  government "  at  any  time 
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here  I  do  not  want  it  understood  that  I  am  spelling  it  with  a  capital 
G,  meaning  simply  the  Federal  (Government.  To  me  government 
means  State  government  as  much  as  it  means  Federal  Government ; 
and  I  think  that  public  regulation  means  Federal  regulations  p!u^ 
State  regulation,  or,  the  other  way.  around,  State  regulation  plus 
Federal  regulation. 

Senator  Works.  Do  you  not  think  there  will  be  some  conflict  coine 
from  such  an  arrangement  as  that? 

Mr.  S^frrii.  I  am  not  at  all  afraid  of  that,  Senator.  We  are  com- 
ing more  and  more  to  where  we  are  working  in  absolute  coordina* 
tion  to  the  State  regulatory  powere. 

Senator  Works.  Suppose  thei*e  was  a  c!onflict;  what  power  would 
predominate? 

Mr.  Smith.  The  same  question  was  put  to  me  when  I  was  before 
the  House  committee,  and  I  said  that  I  hesitated  to  pronounce  on  that 
matter  when  it  was  before  the  Supreme  Court;  but  if  I  had  expre^-x**! 
my  opinion  I  would  have  expressed  it  just  as  the  Supreme  Court  diil 
a  few  weeks  Itnter  in  the  Shreveport  case,  that  where  there  is  a  con- 
flict of  course  the  Federal  Government  must  necessarily,  for  the  bene- 
fit of  the  people,  even,  have  the  upper  hand. 

Senator  Clark.  T  do  not  think  the  court  decided  that 

Mr.  Smith.  I  think  it  did,  that  where  the  intrastate  conflicted  %vit!i 
the  intorstnte  the  Federal  (lovernment  had  the  larger  jurisdicti(in. 

Senator  Works.  Where  the  two  really  conflict? 

Senator  Clark.  But  how  about  where  there  is  a  claim  of  conflict  f 

Mr.  Smith.  The  questions  with  me  was  where  they  really  con- 
flicted. 

Senator  Wokks.  Where  the  State  and  National  Governments  both 
have  jurisdiction  that  might  be  true;  but  the  point  here  is  that  the 
Federal  (lOvernment  is  undertaking  to  interfere  where  it  has  no  juris- 
diction at  all,  which  is  entirely  another  matter. 

Mr.  SMrrn.  I  think,  as  proviilcd  here,  that  the  Federal  jurisdiction 
counts  where  there  is  no  State  body  exercising  jurisdiction,  in  the  ono 
case,  and  in  the  so(M)nd  case  where  it  is  an  intei*state  problem,  and 
where  neither  State  l»ody,  even  if  it  existe*!,  could  control. 

Senator  Works.  That  only  applies  under  the  language  of  the  bill 
where  it  is  a  ()uesti<m  of  fixing  rates,  liut  the  general  cimtrol  of  the 
water  in  the  streams  and  the  ri^ht  of  the  States  to  determine  that 
matter,  it  seems  to  me,  is  impinged  upcn  throughout  this  bill.  That 
is  the  thing  that  is  tnuiltling  me  more  than  anything  else.  The  very 
fact  of  iinp<  sing  an  ndtliticjnal  charge  upon  the  power  to  be  supplie<l, 
which  must  l)e  supplied  im<ler  the  rules  and  regulations  of  the  State, 
is  an  infringiMuent  upon  the  State's  rights  at  the  very  beginning  of  it. 

Mr.  Smith.  I  see  no  practical  basis  for  fear  in  that  resj>ect. 

Senator  Works.  There  nuiy  be  no  basis  f<u'  fear,  but  I  am  talking 
about  the  fact. 

Mr.  SMrrii.  Take  the  case* of  California,  in  which  the  granting  of 
water  rights  is  very  well  controlled  under  a  State  board.  As  it 
happens  that  State  hoard  is  in  very  nctive  cooperati<m  with  the  Fed- 
eral (leolcgical  Survey. 

Senator  \\'orks.  Take,  then,  thut  situation:  The  Stale  authorlti<^ 
have  a  ri^ht  to  grant  what  we  call  a  \\ titer  rii^ht,  to  begin  with. 
Necessarily  that  is  n  wnt-r  rijzlit  to  be  «*onl rolled  by  the  regulatory 
body  of  the  State.    That  is  what  the  right  i*^.     Hut  you  are  propos- 
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:ug  now  to  step  in  and  impose  an  additional  burden  not  contemplated 
w  lion  the  water  right  is  taken  up  and  not  within  the  right?  of  the 
National  Ciovernment  at  all,  it  seems  to  me. 

>fr.  Smith.  And  yet,  in  that  very  connection,  the  California 
B<>ard  of  Water  Control — they  change  the  name  of  the  board  from 
t:r::e  to  time — is  sending  duplicate  records  of  all  its  water  rights  and 
ti  e  papers  coonected  with  the  case  to  the  survey  for  us  to  examine 
.  r.I  Keep  on  record,  and,  on  the  other  hand,  if  there  is  an  application 
^  liich  involves  the  use  of  water  we  send  our  papers  to  tne  State 
r-^»:ird  and  ask  for  their  advice  in  the  matter. 

S<?nator  Works.  Well,  I  am  not  talking  about  cooperation. 

Mr.  SMrrn.  So  that  there  is  in  that  particular  case — and  the  tend- 
• '  rr  in  Oregon  is  much  the  same  way — an  active  and  perfect  coordi- 
r  .!tion  between  the  Federal  and  State  authorities. 

>^nator  Wobks.  That  may  be.     You  may  be  working  in  perfect 

}  irmony  now,  and  you  may  both  of  you  be  working  against  the 

T  terests  of  the  individual  consumer — the  man  who  holds  the  water. 

I  do  not  know  how  that  may  be,  but  I  am  talking  about  the  law 

r.f  it- 

Mr.  SMrTH.  I  suppose  I  look  upon  the  law  as  a  means  rather  than 
-n  end  in  these  matters;  and  it  is  so  as  to  secure  the  right  kind  of 
. 'tion  in  the  futiure  that  I  think  that  the  effort  is  being  made  here 
to  le^slate  in  this  case  so  as  to  remove  uncertainty. 

Senator  Sterling.  Do  you  think  the  Federal  Government  has  a 
right  to  make  a  charge  for  anything  more  than  the  use  of  land — 
rental  for  the  land? 

Mr.  S3irrH.  If  I  said,  Senator  Sterling,  that  I  did  or  that  I  did 
cr.t,  of  course  the  difficulty  would  be  to  determine  what  is  the  fair 
\  3liie  for  the  use  of  the  land,  and  I  think  that  is  a  question  on  which 
s'lv  two  people  would  naturally  disagree.  For  instance,  I  think  that 
!  .Tid  on  the  Sierra  Nevada,  the  east  front  of  the  Sierra  Nevada,  has  a 
v.iter-power  value  that  is  altogether  different  from  land  20  miles 
firt!ier  east,  out  in  the  center  of  some  desert  valley.- 

Senator  Sterling.  If  there  is  a  charge  by  tlie  Federal  Govem- 
r  .»Tit«  do  you  net  think  it  should  be  a  charge  for  tlie  use  of  the  land 
1-  1  not  a  charge  for  the  water  power  developed? 

ilr.  Smith.  It  should  be  a  charge  in  some  degree  based  upon  the 
:"«  of  the  land.  And  when  I  say  value  I  might  just  as  well  say  use, 
'»-raiise  the  two  go  together — the  use  of  the  land  for  water-power 

velopment  purposes.    One  dollar  and  twenty-five  cents  an  acre  for 

r  d  to  be  used  in  water-power  development  is,  of  course,  absurd.  But 
I  v-ant  to  add  to  that  that  I  do  not  care  anything  about  this  charge 
{  T  the  use  of  the  Federal  land  as  compared  with  the  using  of  that 
l.-d  in  the  interest  of  the  general  public. 

>enator  Clark.  Is  net  the  difficulty  that  concerns  some  of  us  who 
1-*  very  much  interested  in  this  more  that  we  consider  that  this  is  a 
*.arge  upon  the  water  which  belongs  to  the  State,  and  the  use  of  the 
7  -  ter  which  belongs  to  an  individual  under  an  appropriation  from 
^  -  '^tate,  and  not  a  charge  upon  the  land ;  and  is  not  that  idea  borne 
•  .t  by  the  fact  that  if  there  are  two  places  capable  of  developing  a 
T :  tiT-power  site,  one  upon  Government  land,  immediately  in  prox- 
M.ity  to  the  stream,  and  another  6  or  6  miles  away  from  the  stream, 
&^:d  it  is  the  desire  of  the  promoter  of  the  enternrise  to  put  his  works 
it  a  point  5  or  6  miles  away  from  the  stream ?    Now,  is  there  not  just 
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as  much  charge^  and  is  not  the  proposition  of  withdrawing  these 
water-power  sites  to  put  just  as  much  a  charge  upon  that  water , 
whether  the  power  is  developed  upon  the  land  of  the  Government,  or 
whether  there  is  simply  a  ditch  or  pipe  line  run  through  the  land 
of  the  Government  onto  the  private  land  where  the  power  reallj  is 
to  be  developed? 

Mr.  Smith.  All  of  that  matter,  I  think,  is  largely  unsettled  under 
present  conditions.  We  have  not  a  law  that  we  can  really  base  much 
upon. 

Senator  Clark.  I  know,  but  this  land  is  withdrawn  for  the  pur- 
pose of  power  sites. 

Mr.  S3I1TIL  Yes.. 

Senator  Clark.  Now,  as  a  promoter  I  do  not  care  to  put  my  power 
site  upon  that  particular  land,  but  that  land  is  necessary  for  me  to 
use  as  a  right  of  way  in  order  to  conduct  the  water  from  the  stream 
to  the  place  where  I  want  to  put  my  plant.  I  think  it  is  safe  to  say 
that  I  would  meet  with  the  same  consideration  exactly  under  those 
circumstances  that  I  would  meet  with  if  I  were  to  put  my  power 
plant  upon  your  Government  land,  immediately  aajacent  to  the 
stream. 

Mr.  Smith.  Senator,  I  could  not  answer  whether  you  would  or 
whether  you  would  not.  I  am  perfectly  willing  to  answer  that  I  do 
not  think  that  you  should  pay  the  same  for  a  small  use  of  (iovem- 
ment  land  as  you  would  have  to  pay  for  a  large  use  of  Government 
land. 

Senator  Ci^rk.  So  far  as  the  use  of  the  land  is  concerned  it 
amounts  to  the  same  thing,  because  the  land  itself  is  al>solutely 
without  value  except  for  that  purpose.  But  if  you  use  it,  it  makes 
no  difference  to  the  Government,  so  far  as  the  value  is  concerned, 
whether  you  use  it  to  put  a  pipe  line  on  or  whether  you  use  it  to 
put  a  power  plant  on. 

Mr.  Smith.  I  have  a  house  here  standing  on  land  that  is  absolutely 
of  no  value  except  for  the  purposes  of  that  house,  and  yet  it  has  a 
taxable  value  that  is  larger,  of  course,  than  anyone  likes  to  pay 
taxes  on. 

Senator  Works.  Doctor,  suppose  the  Govomment  should  imp(»Ho 
this  burden  upon  the  lessee  and  ho  should  fail  to  pay  the  amount 

I>rovided  for.  I  suppose  then  the  Government  could  forfeit  tho 
ease  for  nonpayment  of  rent.  Then  what  would  become  of  the  bene- 
ficial use  to  which  the  water  had  been  applied  under  the  laws  of  tho 
State?    You  would  absolutely  terminate  it,  would  you  not! 

Mr.  Smith.  I  do  not  think  it  would  be  necessarily  terminated 
simply  by  failure  of  the  party  or  the  company  to  use  that  water  or 
use  that  one  site. 

Senator  Works.  This  one  company  has  control  of  that  particular 
site,  and  has  appropriated  the  water  under  the  State  law  and  for 
power  purposes,  to  put  it  to  a  beneficial  use,  and  the  Government  has 
a  right  to  forfeit  it  and  absolutely  put  an  end  to  the  use  of  that 
water,  at  least  for  the  present 

Mr.  SMrrH.  I  do  not  think  for  a  moment  that  the  Government 
would  stop  the  operation  of  a  power  plant  without  providing  for  its 
operation  under  some  other  agency,  because  that  would  be  a  hard- 
ship, as  you  suggest 
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Senator  Works.  I  know,  Doctor,  but  it  could  do  it  under  this 
"Salute,  if  we  enact  it.  You  see  that?  That  would  be  true,  would 
.t  not? 

Mr.  Smith.  Yes ;  but  let  me  answer  that,  Senator,  I  think  that  the 
power  company  could  stop  operation.  If  it  is  a  corporation  it  could 
.o  a  lot  of  things,  you  might  say,  but  it  will  not.  We  are  all  of  ua 
Lunian,  and  are  workinj^  for  the  best  interests,  not  only  of  other 
Tieople,  but  especially  of  ourselves.  Furthermore,  the  Government 
would  not  deprive  the  citizens  of  a  town  in  California  of  the  current 
tl;nt  lighted  their  homes. 

Senator  Works.  I  do  not  think  the  corporation  could  put  an  end 
to  it  without  being  liable  for  the  consequences,  but  there  would  be 
7:0  liability  on  the  part  of  the  Government  if  it  should  put  an  end 
t't  it. 

Mr.  S^irTH.  But  would  the  corporation  put  an  end  to  it  in  this 
way,  by  refusing  to  pay  a  little  insignificant  tax?  It  would  be 
f.i'uinst  their  own  interests. 

Senator  Works.  I  know  the  corporation  would  not  do  it  for  that 
r»'ir|>ose,  but  the  Government  might  declare  the  lease  forfeited  for 
T  i  inpayment  of  the  charges. 

>ir.  Smith.  That  was  the  premise. 

Senator  Works.  A  corporation  supplying  water,  either  for  irriga- 
II on  or  i>ower,  can  be  compelled  bjr  the  courts  to  carry  on  its  work. 
Vou  can  not  just  simply  abandon  it.  But  under  this  bill  it  can  be 
onipelled  to  stop  the  power  or  stop  the  flow  of  water. 

5fr.  SiiiTH.  I  do  not  think  for  a  moment  that  the  Government 

•  ould  fail  to  protect  its  own  people. 

Senator  Works.  You  are  talking  about  what  the  Government 
\.:iy  do.     I  am  talking  about  what  it  can  do  under  this  legislation. 

Mr.  SMmi.  I  do  not  look  upon  the  Government  as  apait  from  the 
;  ♦>«>[>le. 

."^enator  Norris.  You  could  compel  a  corporation,  in  that  instance, 
•  ♦  pay  that  tax,  if  it  is  necessary  to  go  on. 

Senator  Works.  I  suppose  a  corporation  would  be  liable  in  an 
r *ti<m  to  recover  the  amount,  but  there  is  no  way  you  can  enforce  it 
:•»  iro  ahead. 

Senator  Xorris.  You  were  speaking  of  a  case  where  the  Govem- 
':.f*nt  could  cancel  the  lease  because  the  corporation  did  not  pay  the 
rix«  as  I  understand  it  In  the  event  the  corporation  might  not  see 
't  to  pay  the  tax  and  go  ahead,  would  that  not  be  one  of  the  instances 
<>;er  which  the  court  would  have  jurisdiction,  and  could  it  not  say 
tu  the  corporation  **  Go  ahead  with  this  proposition  and  keep  it  up. 
znt  only  pay  the  laborers,  not  only  pay  what  the  State  exacts  of 
yon,  but  pay  the  Federal  Government  its  tax." 

Senator  Works.  I  do  not  know  of  any  way  that  the  courts  could 
deal  with  that  in  that  summary  way. 

Senator  Xorris.  They  could  just  as  well,  I  should  think,  force  them 
in  pay  that  tax  as  any  other. 

Mr.  Sxmi.  Section  12  provides : 

Ttmt  unj  sucli  lease  mny  be  forfeited  and  canceled  by  approprtate  proceedlnci 

*  %  nrmrC  of  competent  jnrladlction  whenever  the  lessee,  after  reasonable 
'.-f»  Id  irritlog.  as  prescribed  in  the  lease,  shall  fall  to  comply  with  the  termi 

f  ;bH  oct  or  with  such  conditions  not  Inconsistent  herewith  as  may  be  sp** 
ncally  dted  In  the  lease. 
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In  other  words,  the  premise  proposed  by  Senator  Works  involves 
a  corporation  doin^  something  that  I  do  net  think  it  would  think  of 
doing,  and  then  it  involves  the  Federal  Government  afterwards  do- 
in^  something  here  in  Washington  that  I  can  not  conceive  of  their 
domg,  and  then  it  involves,  beiore  any  stoppage  of  the  wheels  take 

Slace,  u  court  doing  something  that  I  can  not  conceive  of  a  court 
oing.    I  think  the  operation  of  that  plant  is  protected  by  section 
12 — the  continuous  operation. 

Senator  Works.  Then  that  provision  authorizing  the  forfeiture 
of  the  lease  for  nonpayment  ought  to  be  stricken  out  of  the  bill. 

Mr.  Smith.  Is  net  this  the  provision? 

Senator  Works.  That  is  the  provision  that  authorizes  the  forfeit- 
ure of  the  lease. 

Mr.  Smith.  After  appropriate  proceedings  in  a  court  of  competent 
jurisdiction. 

Senator  Works.  Whv,  certainlv. 

Senator  Smoot.  Has  it  not  been  the  policy  of  the  department  in  the 
last  five  or  six  years  to  prevent  the  development  of  waterpowcrs  that 
are  compelled  to  pass  through  no  matter  how  small  a  part  of  the 
public  domain  in  uoing  so,  unless  they  comply  with  the  desires  of  the 
department  as  to  the  permit,  etc.  ? 

Mr.  Smith.  I  think  that  the  policy  has  been  to  prevent  their  dis- 
regjirding  the  public  interest,  and  the  metlmd  has  been  to  have  them 
taKe  out  such  permits  as  in  the  opinion  of  the  officers  charged  with 
the  execution  of  these  laws  already  on  the  statute  books  would  bring 
that  about. 

Senator  Smoot.  I  nsk  the  question  because  I  know  of  a  nower 
plant  devoloned  entirely  upon  private  land,  and  the  right  ot  way 
was  supposed  to  he  entirely  upon  private  land  or  State  land,  and  the 
•land  records  so  showed,  nut  a  quarter  section  that  they  had  to  pass 
through  ultimately  tiu'ned  out  to  be  (lovcrnment  land.  It  was  sup- 
posed to  Ik*  State  land  through  some  s(»lection  by  the  State.  As  so<m 
as  the  conipiiuy  foiUKJ  that  out  they  nut  scrip  on  it,  uniler  the  law, 
and  as  soon  as  they  scri|>pe(l  the  land  the  (lOvcrnment  imme<lintely 
held  that  they  could  not  scrip  it  and  withdrew  tho  land  after  the 
scrii)  had  been  placed  upon  it. 

Now,  that  is  ratlu»r  a  stretching  of  all  the  former  decisions  of  the 
department.  They  held  that  by  scripping  of  the  land  they  had  no 
right  to  the  land  until  the  patent  had  finally  been  issued,  ancl  it  could 
be  withdrawn,  no  matter  if  it  had  been  scrlpped. 

Mr.  Smith.  I  believe,  so  far  as  I  know  of  any  particular  case,  that 
that  may  have  been  exactly  what  was  done.  }\\\i  1  think,  as  was 
brought  out  and  as  is  sustaincil  by  the  opinion  of  the  Secretary  of  the 
Interior,  the  (lovernment  has  the  right  to  <lo  that  in  the  exi*cution 
of  laws  already  on  the  statute  l)<M)k^.  including  the  withdrawal  act, 
and  it  d(H»s  not  provide  for  rights  ohtaitUMl  through  the  filing  of  scrip. 
The  luirpo^^e  of  that  was  not  to  stop  development,  and  I  think  that 
all  of  our  efforts  have  lMM»n  along  the  line  of  protnotinir  <levelopment. 

Senator  ri.\RK.  What  was  the  effect  of  it.  Dr.  Smith!  I  am  not 
familiar  with  it 

Mr.  Sv^ii.  1  do  net  know  the  particular  ca**©  that  is  referred  to. 

Senator  Sm(K)t.  Of  courM»  the  pipe  line  was  built  clear  through  the 
land  heforo  they  discovered  that  it  was  Government  land. 

Senator  Works.  \Vhat  was  the  result! 
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Mr.  Smith.  Are  the  wheels  not  turning  just  the  same? 

Senator  Smoot.  I  think  so.  But,  of  course,  the  result  will  be  that 
they  will  have  to  take  out  a  permit  or  else  go  into  court,  I  suppose. 

Mr.  Smith.  I  do  not  know  of  any  case  where  development  already 
initiated  has  been  blocked.  There  are  a  number  of  cases,  and  there 
have  been  some  witnesses  who  have  made  statements  here  that  such 
and  such  a  plant  was  altogether,  or  with  the  exception  of  20  acres,  as 
Mr.  Britton  said,  on  private  land.  As  a  matter  of  fact,  in  many  of 
those  cases  there  are  lands  that  are  in  controversy,  the  Government 
claiming  that  the  power  company  is  in  trespass,  so  that  there  are 
some  different  matters  that  are  under  consideration;  but  the  wheels 
are  going  around  just  the  same. 

S^iator  Smoot.  Of  couise  you  ought  to  say  that  many  of  them  are 
now  in  court  and  others  will  be  in  the  Supreme  Court  before  long  for 
final  decision.  The  Government  is  not  stopping  them  while  the  de- 
cision is  pending. 

Mr.  Smith.  Of  course  there  are  other  cases  where  plants  have  been 
constructed  without  regard  to  whether  it  is  on  patented  or  unpat- 
ented land,  and  no  applications,  even,  have  been  taken  out  for  the 
lands. 

I  could  cite  many  cases  where  we  are  having  practical  difficulty 
in  determining  equities  for  the  use  of  the  waters ;  tnnt  is,  whether  the 
\rater  should  be  used  for  irrigation  or  whether  it  should  be  used  for 
power.  The  principal  trouble  comes,  however,  where  the  statement 
li  very  definitely  made  that  it  is  to  be  used  for  irrigation  when,  as  a 
matter  of  fact,  it  is  to  be  used  for  power. 

Senator  Clark.  Well,  now,  right  there.  Dr.  Smith,  most  of  our 
Western  States  have  statute  laws  upon  the  classification  of  the  use. 
They  give  preference  use.  When  the  State  has  once  passed  upon  and 
has  given  a  permit,  for  instance,  as  you  say,  for  the  use  of  water  for 
irrigation  purposes,  and  has  allowed  the  water  to  be  appropriated  for 
irrigation  purposes,  bearing  in  mind  that  it  refers  only  to  the  use  of 
the  water  and  not  to  the  use  of  the  power  site  or  anything  of  that 
sort,  but  refers  only  to  the  use  of  the  water,  the  State  authorities^ 
:nder  the  State  law,  having  determined  that,  as  they  have  a  right 
to  do.  do  vou  think  that  the  Government  ought  to  go  behind  that 
:^ra\it  and  decide  that  the  State  was  wrong  in  granting  that  permit 
ijr  irrigation  purposes? 

Mr.  Smith.  1  think  we  would  get  further,  possibly,  Senator,  by 
^-ri<jidering  special  cases. 

Take  one  of  the  cases  on  Kern  River,  where  a  right  was  granted 
1 1  a  rompanv  for  water,  and  they  put  up  the  claim  that  they  wished 
'  •  build  a  dam  for  the  storage  of  that  water  for  irrigation  only. 
Trter  were  granted  an  easement  under  the  act  of  1891.  Never  one 
ir>  >p  of  water  from  that  dam  ever  was  put  to  an  irrigation  use. 

Senator  Works.  What  company  was  that,  Doctor? 

Mr.  Smith.  Mr.  Short  tells  me  that  when  they  applied  for  this 
rrigation  right,  for  the  irrigation  use  of  the  land,  the  application 
^  '»wed  transmission  lines.  Of  that  I  am  not  aware,  except  as  just 
'<ing  told  me. 

Senator  Works.  What  company  was  that,  Doctor? 

Hr.  Short.  That  was  the  Pacific  Light  &  Power  Co. 

7W17— IB U 
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Mr.  Sbiith.  And  they  could  not  put  that  wnter  to  aa  irrigation  use^ 
as  they  set  forth  in  their  application,  for  the  reason  that  it  had  np 
right  to  use  water  on  account  of  prior  appropriations. 
•  Now,  there  is  a  case  where  I  think  if  ni'-re  attention  had  been 
given  to  ascertaining  the  facts  in  the  case,  the  executive  (iflicer. 
or  administrative  ofiicer,  would  not  linve  had  any  right  to  grant  the 
public  laud  under  the  law  of  18^1  for  irrigation  use,  when,  as  a 
matter  of  fact,  it  was  to  be  devoted  solely  to  power  use.  (Xher\^  i«« 
why  have  the  1901  law,  which  is  for  the  purpose  of  power  de- 
velopment ? 

Senator  Smoo^\  Take  this  case  I  mentioned  in  my  State  when  the 
department  would  not  allow  the  water  to  be  used  in  our  State  for 
irrigation  purposes.  The  parties  wanted  to  use  the  water  for  irriga- 
tion purposes  solely,  but  because  they  had  to  secure  a  little  reservoir 
in  a  little  bit  of  a  stream  that  was  as  dry  as  a  bone  for  eight  years, 
where  there  was  no  possibility  of  developing  power,  because  there 
was  no  power  to  be  developed,  they  had  to  suspend  the  development 
of  those  two  companies. 
.  Mr.  Smith.  What  case  was  that? 

Senator  Smoot.  That  is  one  of  the  little  streams  in  the  southeastern 
part  of  the  State.  . 

Mr.  Smith.  I  am  n<2t  familiar  with  the  case.  There  is  a  cBSVt  aocne- 
thing  like  that  in  Colorado  or  Utah. 

Senator  Smoot.  This  is  in  Utah. 

Mr.  Smith.  Was  it  in  connection  with  the  Carey  Act? 

Senator  Smoot.  No. 

Mr.  Smith.  I  have  not  the  case  in  mind. 

Senator  Smoot.  There  was  so  little  water  that  ther  intended)  in 

« 

carry  in  pi])es,  not  only  from  the  creek  itsolf.  wliero  the  wnter  wii» 
to  be  token  from  the  reservoir,  but  tliey  were  to  pipe  it  and  let  out  the 
water  at  the  trees,  there  was  so  little  <  f  it.  Hut  on  acrcuiit  of  the 
fall  of  the  water  the  department  claimed  it  was  a  power  site,  so  that 
we  have  neither  the  power  site  nor  fruit  farms  there  now. 

Mr.  Smith.  If  that  is  a  cm^e  that  has  como  b(»foi-e  the  (loological 
Survey,  I  am  surpriwul,  because  we.  like  the  States,  consider  that« 
other  things  being  e<iual,  the  irrigation  use  is  the  higher  use. 

Senator  Tiidmas.  There  is  just  the  trouble.  Dr.  Smith. 

These  controversies  come  up,  and  they  have  to  be  passed  upon  by 
the  Keclanitttion  Service*  the  (leologioal  Survey,  tlie  War  Depart- 
ment, and  the  State  Department,  and  it  si>ems  to  me  that  is  one  of 
the  serious,  if  not  the  most  serious,  of  all  those  diiRcuIt  things.  We 
never  know  where  to  go  with  a  case  when  we  ffet  started. 

Senator  Sm(M)t.  And  in  most  cases  you  will  die  of  old  agi*  before 
you  get  a  decision. 

Senator  Tiiomah.  Our  gi*andchildren  are  apt  to  be  gmndsireF  he- 
fore  we  get  anywhere  with  it. 

Senator  Works.  I  suppose  the  (fovemment  might  refuse  to  grant 
a  permit,  but  so  far  as  the  actual  use  of  the  water  is  concerned,  thot 
19  a  matter  to  be  determined  by  the  Staton  ultimately. 

Mr.  Smith.  And  it  had  been  de<Mded  by  the  State  l)efore  the  grant 
was  made  to  the  company. 

Senator  Works.  Well,  then,  I  do  not  see  why  that  case  ia  cited  as 
illustrating  your  views  on  the  subject,  because  there  the  State  had 
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determined  that  use  of  the  water,  and  had  the  jurisdiction  to  deter- 
rnine  it. 

Mr.  Smith.  And  the  grant  should  not  have  been  made,  in  my 
opinion,  for  power  development,  "in  view  of  the  fact  that  the  State 
Lad  decided. 

Mr.  Short's  statement  to  me  now  is  that  the  suits  were  brought 
after  the  easements  had  been  secured  for  the  power  developed,  as 
an  irrigation  development.  My  understanding  was  that  the  watw 
l::id  already  been  adjudicated  by  court  order  before,  but 

?>enator  Works  (interposing).  In  that  case,  if  the  Government 
can  issue  a  permit  on  condition  that  the  water  is  to  be  Used  for 
si'>ecific  purposes,  it  comes  directly  in  conflict  with  the  rights  of  the 
Mntcs  to  control  the  use  of  water  for  one  purpose  or  another. 

Mr.  Smith.  I  would  submit,  Senator,  that  the  administrative  offi- 
cers are  not  in  conflict ;  it  is  the  law  that  is  in  conflict. 

Senator  Works.  That  is  it.  The  administrative  officers  of  the 
State  and  National  Governments  may  be  in  perfect  harmony  and 
intend  to  violate  the  law,  but  that  does  not  alter  the  situation. 

Mr.  Smith.  A  case  that  might  be  mentioned  here  is  the  case  that 
Senator  Smoot  also  brought  up  yesterday,  I  believe — the  prevention 
c'f  the  electrification  of  the  Denver  &  Bio  Grande  Bailroad  by  the  use 
of  the  Green  River  Dam  site.  As  a  matter  of  fact,  the  Senator's 
statement  is  almost  exactly  in  accord  with  the  reports  that  have  been 
n:a«le  on  this  matter  by  the  Geological  Survey  to  the  Secretary  of  the 
Interior,  namelv,  that  the  purpose  of  that  application  for  tnat  dam 
f ite  was  primarily  for  power  purposes.  The  contention  of  the  appli- 
^tuit  company — ^I  should  say  through  their  representatives  here  in 
Wa«hington^  those  making  the  representations  before  the  depart- 
H'ent — was  that  it  was  for  irrigation..  Now,  as  a  matter  of  fact, 
they  went  further  and  said  that  any  power  that  might  be  possibly 
^♦•\  eloped  there  in  addition  to  the  irrigation  use  would  be  a  small 
matter,  some  7,000  horsepower,  and  would  be  used  as  subsidiary  to 
irrigation.  Now,  the  contention  of  the  Survey — and  it  is  fully  con* 
firmetL  I  believe,  by  Senator  Smoot's  statement — is  that  the  irriga- 
i.«vn  use  would  be  subsidiary  to  the  power  company. 

Senator  Smoot.  Doctor,  let  me  explain  the  situation  exactly  as  I 
'ifxlerstand  and  see  if  you  undei-stand  it  the  same. 

Mr.  Searle  lived  in  my  home  town  and  I  got  it  direct  from  him, 
*nd  also  from  others.  • 

^fpeen  River,  Utah,  as  you  know,  runs  through  a  valley  that  is 
lery  flat,  and  a  valley  where  the  land  needs  the  water.  This  project 
T.  as  started  by  Mr.  Searle  and  his  associates  with  a  view  to  building 
p  dam  to  store  water  to  irrigate  enough  land  in  the  valley  to  justify 
the  expenditure  of  the  amount  of  money  required  for  the  building 
nf  the  dam.  After  a  thorough  examination  they  concluded  that  it 
i^onld  not  justify  the  expensive  work  for  the  amount  of  land  that 
mnid  be  covered.  Then  the  proposition  was  made  to  them  by  a 
p>wer  company,  who  intended  to  electrify  the  Denver  &  Rio  Grande 
Railroad  from  Salt  Lake  City  to  Denver.  The  project  was  only  to 
ti^KTtrify  the  road  from  Salt  Lake  to  Grand  Junction,  and  power  gen- 
erated in  Colorado  would  carry  it  from  Grand  Junction  to  Denver. 
T>>e  power  company  had  a  thorough  examination  made  of  the  plan. 
They  found  that  there  was  sufficient  water  and  that  by  raising  the 
4ani  a  great  deal  higher  than  anticipated  in  the  finit  place  they  ooold 
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create  enough  power  to  electrify  the  Denver  &  Bio  Omnde  Bailrond. 
The  power  people  proposed  to  the  people  who  made  the  location  for 
irrigation  purposes  only,  "If  you  will  give  us  the  power,  we  will 
build  the  dam  for  you  without  a  cent  of  cost  to  you,  and  you  can 
use  the  water  after  it  leaves  our  wheel  for  irri^tion  purposes.'^ 
Now,  that  is  how  the  power  question  was  involved  in  tliis  pi*o[>osi- 
tion,  and  it  has  been  held  up,  and  neither  the  lands  have  been  irri- 
gated nor  the  road  electrifiea.  The  land  and  road  remain  exactly  as 
they  were.  Mr.  Searle  is  now  dead,  and  I  do  not  laiow  whether  his 
associates  ever  intend  to  go  on  with  the  proposition  or  not. 

Mr.  Smith.  The  point  was  made  at  the  last  formal  statement  before 
the  depaitment,  and  I  quote  from  that  statement,  "  Under  a  renscm- 
able  interpretation  of  the  phrase  ^  as  subsidiary  to  the  main  puri)ose 
of  irrigation,^  this  valley  under  irrigation  will  easily  consume  the 
said  7,000  commercial  horsepower  for  such  subsidiary  purposes.** 
And,  informally,  at  the  survey  the  representatives  of  this  company 
simply  poohed-poohed  the  idea  of  any  of  that  power  ever  being  used 
for  the  electrification  of  the  railroad;  and  the  point  I  wish  to  make 
is  that  this  statement  that  they  made  in  trying  to  get  the  grant  under 
the  1801  law  was  not  borne  out  by  the  facts  in  these  cases. 

Senator  Smoot.  Mr.  Searle  was  one  of  the  most  honorable  men  in 
tliis  country,  and  I  believe  his  statement  to  be  absolutely  true, 
wherein  he  says  that  in  the  beginning  they  had  no  idea  of  developing 
power.    They  did  pooh-pooh  it. 

The  Chairman.  Thai  was  this  year? 

Senator  Smoot.  And  I  want  to  ask  yr»u  if  this  later  statement  was 
ever  made  in  relation  to  the  power — or  I  will  ask  the  question  of  Mr- 
Mitchell  :  I  want  to  find  out  when  the  question  of  power  first  came 
up.  Mr.  Mitchell,  do  you  rememl)er  when  the  questicm  of  power  first 
came  up  in  relation  to  the  (ireen  River  project? 

Mr.  SfiTciiELL.  About  two  or  three  years  ago.  An  engineer  in 
New  York — his  name  was  C.  <i.  Young— Miid  to  me:  ''You  gentle- 
men are  figuring  on  stmie  power  at  the  present  time  in  Ttah;  and 
you  are  also  intero.^ted  to  a  small  extent  in  Colorado;  and  I  know 
that  you  are  fiiruring  on  an  extensive  power  development  in  that 
section;  and  I  want  to  bring  to  your  attention  the  matter  of  getting 
a  power  site  between  Salt  Lake  and  Hrand  Junction,  which  can  be 
used  to  very  great  advantage  in  connect i<m  with  the  negotiations 
which  I  know  you  have  in  mind  wilh  the  Denver  &  Kio  Grande 
for  electrification;  and  furthermore  you  might  l>e  able  to  use  power 
to  very  great  advantage  anyway  at  that  end  of  vour  system.  Your 
large  power  is  farther  north,  on  the  Hear  Kiver.'* 

After  further  investipition,  in  a  preliminary  way,  we  said  that  the 
site  would  interest  us  if  the  power  could  Ih»  cheaply  developed  and 
we  could  get  good  title. 

The  result  was  that  Mr.  Searles  came  around  to  see  us.  He  rep- 
resente<l  to  us  that  there  was  a  wonderful  power  at  about  the  locn* 
tion  of  the  Desolation  Canyon,  in  (ireen  River,  but  that,  in  order  to 
make  it  useful,  it  would  be  necessary  to  build  a  very  high  dam  and 
large  reservoir,  which  would  make  it  exceedingly  expensive. 

He  told  me  that  he  had  for  years  U^en  working  on  this  pn>jeot 
with  (ien.  Wedgwood  and  a  man  named  Simpson  and  some  <»ther 
men  in  Colorado—I  do  not  rememi>er  the  names  of  the  others;  they 
live  in  Denver.    l^Ir.  Simpson  is  the  only  one  of  the  Colorado  peoplo 
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that  I  remember,  hut  if  my  memory  serves  me  right  I  think  some  of 
Uie  others  were  the  Causey- Foster  interests  in  Denver,  and  I  do  not 
remember  the  others  that  were  interested  there  with  them. 

They  said  to  us  that  they  would  like  to  make  a  deal  with  us 
in  order  to  reduce  a  part  of  the  expense;  they  had  a  plan  to  irrigate 
something  like  200,000  acres  under  the  Carey  Act,  as  I  remember  it, 
down  on  the  Green  River ;  and  that  they  wanted  power  to  pump  t'le 
nater  to  levels  above  their  ditches  as  well  as  to  irrigate  the  valleys 
ilnwn  below.  Tbev  also  wanted  power  down  there,  they  said,  to 
h*z\\t  the  homes  ot  the  settlers  and  do  the  cooking,  and  otherwii^e 
make  that  a  good  place  to  live.  But  the  deal  that  they  wanted  was 
that  the  water  should  first  be  used  for  irrigation ;  any  power  beyo:  id 
that  was  to  be  used  for  that  district  for  taking  care  of  the  proji  ct 
people,  and  the  surplus  power  above  that  we  could  have  if  we  would 
Lnild  the  dam. 

I  told  the  gentlemen  that  was  all  Hght  provided  we  could  pet 
l:tle.  Mr.  Searles  and  Mr.  Young  both  said  that  there  was  no  ques- 
tion about  the  title;  that  they  could  get  it,  and  they  thought  thsy 
would  be  able — so  they  told  me — to  get  this  land  restored  to  entry,  ao 
tliat  it  might  be  scripped,  and  in  that  way  they  could  get  title  whiA 
we  would  accept. 

Mr.  Simpson  came  on — ^I  could  not  tell  you  exactly  when  that  wos, 
but  I  should  judge  two  years  ago — and  then  Gen.  Wedgwood  ns- 
fiired  us  that  the  title  was  all  right;  and  every  argument  under  the 
Sim  that  could  be  advanced  they  used  to  convince  us  that  the  title 
w.is  all  right;  and  they  also  stated,  among  other  thin^,  that  the  con- 
tcinporaneous  constniction  of  the  act  of  1891,  I  thmk  it  was,  was 
that  it  applied  to  power  as  well  as  to  irrigation,  and  that  it  was  not 
nt-cessiiry  to  get  revocable  title  under  the  act  of  1901. 

Well,  we  told  them  that  we  had  been  practiced  on  a  number  cf 
times  in  similar  cases,  or,  at  any  rate,  in  a  good  many  cases,  where 
the  department  has  held  to  the  contrary,  and  we  were  not  going 
knowingly  into  buj'ing  a  lawsuit;  and  I  said,  "If  you  get  the  thine; 
nraight,  we  will  be  glad  to  make  a  deal  with  you — so  as  to  get  a 
'•trai^t  title;  otherwise  we  are  not  interested  in  it."  Now,  whether 
rhey  ffnve  up  after  that  any  idea  of  getting  incidental  power  and 
w-nt  back  to  their  original  scheme  for  irrigation  only,  I  have  no 
ill  formation,  except  what  Dr.  Smith  has  told  me.  All  I  know  of  my 
own  knowledge  is  what  I  have  told  you. 

Senator  Sm(K)t.  What  I  want  to  faiow,  Mr.  Mitchell,  is  about  the 
t:nie  the  question  of  power  came  into  this  project?  My  opinion  if 
'  :  »t  it  could  not  have  been  more  than  three  years  ago. 

Mr.  Mitchell.  Aboi>t  two  years  ago,  I  think,  was  the  last  time 
ility  spoke  to  me  about  it;  and  when  they  came  back  and  said  they 
^'uld  not  get  the  title,  I  dropped  the  matter.  I  have  information 
f*iat  they  had  negotiations  with  other  people,  but  they  could  get  no- 
i'^'dy  to  go  in,  b^ause  it  was  too  expensive.  In  fact,  T  sent  them  to 
jv.riie  people  myself. 

In  that  connection  it  might  interest  you  to  learn  that  that  power 
was  intended  to  be  used  on  the  railroad,  if  taken  up,  because  w% 
Lnd  negotiations  at  that  time  with  the  Denver  &  Rio  Grande  Rail- 
roid:  and  it  looked  very  favorable  at  one  time;  they  were  anxiona 
tft  do  it.  because  they  wanted  power  developed  along  the  Green 
Ki%er;  they  were  anxious  to  have  electricity  there  so  as  to  develop 
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the  lands  all  alon^;  the  line  of  the  railroad  to  Grand  Junction:  there 
is  practically  nothing  at  all  to-day  l)etwceu  (ireen  Kiver  and  the 
junction;  and  they  wanted  to  put  those  lands  under  cultivation. 

Mr.  Smith.  The  point  I  wanted,  to  make  as  to  the  (ireen  Kiver 
power  site  is  that  up  to  th^  time  Mr.  Mitchell  made  the  statement  to 
me  during  these  hearings,  and  yesterday  when  Senator  Smoot  made 
a  similar  statement,  there  has  not  only  bieen  no  mention  of  the  electri- 
fication of  the  railroads  in  connection  with  this  project,  but  there  lias 
been  denial  of  it;  and  even  in  the  latest  statement  made  only  this  last 
spring  by  the  company,  which  was  the  one  I  guoted  from,  it  was 
stated  that  this  surplus  power  would  be  used  simply  in  connection 
with  the  domestic  and  other  requirements  for  power  in  connection 
with  the  irrigated  area.  That  is  simply  one  of  tnose  cases  where  the 
argument  put  up  to  the  developers  of  power  and  the  argument  put 
up  to  the  department  are  not  at  all  of  tne  same  character. 

Mr.  Finney.  May  I  say  a  word  here,  Mr.  Chairman? 

The  Chairman.  Certainly. 

Mr.  Finney.  I  have  had  something  to  do  with  that  project,  and 
I  know  Mr.  Simpson  and  Gen.  Wedgwood  very  well,  and  I  tliink 
highly  of  them,  and  I  think  they  have  been  very  frank  and  very 
plain  in  their  statements  to  mc.  The  circumstances  were  virtually 
these : 

In  addition  to  the  water  that  would  be  available  for  irrigation  in 
the  Green  River  Valley,  there  is  required  to  go  down  the  river  KOoo 
cubic  feet  per  second.  That  is  water  that  can  not  be  used  there, 
because  it  must  go  farther  down  for  the  (Government  irriMtion 
project  in  Arizona  and  California,  and  for  the  Im|)erial  Valley 
irrigation  projects,  and  for  others  along  the  lower  river. 

Now\  that  water  must  go  down  continually,  and  can  not  be  use<l 
there  for  irrigation.  It  would,  of  course,  be  available  for  |Kiwvr 
development,  as  the  water  would  pass  over  the  dam  and  go  down 
to  those  projects  l)elow.  In  addition,  a  large  part  of  the  water  storecl 
in  the  rostMvoir  would  bo  available  for  irrigation  during  the  sum- 
mer months;  and  during  the  remainder  of  the  year  that  would  l)ci 
•vailable,  of  course  for  power  generation.  Mr.  Simpson  stated  very 
frankly  that  he  couhl  not  afford  to  build  the  dam  for  irrigation 
■lone. 

Mr.  MiTciiKix.  That  is  what  he  said  to  me. 

Senator  Sm(h)t.  That  is  what  Mr.  Searles  told  me. 

Mr.  Finney.  And  wo  tried  to  work  out  some  plan  whereby  then* 
would  bo  a  separation  of  the  grants,  so  that  we  couhl  grant  a  penna- 
nont  onsoniont  whore  it  wns  to  i»e  used  for  irrigation,  and  a  tempo- 
rary permit  under  the  act  of  11)01,  for  powor  development:  but  ^>o 
have  not  yet  ro:irho<l  any  solution  bocause  the  dam  itsi»lf  is  a  combi- 
nation structure:  it  ston»s  wjitor  for  irrigation  use  in  the  summor« 
and  it  also  creates  the  head  that  nuikos  the  power.  I  do  not  know 
whether  they  have  dmppinl  the  wliome  or  whether  it  is  still  pending. 

Senator  Sm(h>t.  Mr.  Soarlos  is  doad  now:  and  I  do  not  know 
whether  his  partnei-s  are  g*>ing  on  with  it  or  not.  I  have  not  heard 
from  (ion.  Wo<lgwood  since  Mr.  Searh»sV  death,  in  relation  to  the 
project. 

Mr.  FiNNKv.  Mr.  Simps<m  was  here  four  or  five  months  ago. 

Senator  Sj^ioot.  Yea 
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htr.  FiwTCKT.  And  I  nsked  him  if  h«  thought  they  could  build  th^ 
project  if  they  had  a  60-year  permit  under  thi«  act,  and  his  answer 
indicated  that  he  thought  they  could. 

The  Chairman.  Let  me  a^k  you  aboat  that  1,600  feet  of  water, 
which  you  say  was  to  snbserve  irrigation  purposes  below;  how  far 
below  the  pomt  where  this  proposed  dam  was  to  be  made  will  thai 
1*600  second-feet  of  water  be  available  ¥ 

Mr.  FixKBT.  Several  hundred  miles.  ' 

Mr.  Smith,  Is  not  some  of  it  right  there  in  Colorado  and  Utaht 

Senator  Works.  Some  of  it  is  down  near  the  Pacific  coast. 

Mr.  Fix  NET.  There  is  no  place  where  they  can  take  it  out  until  it 
gets  through  the  Grand  Canyon ;  it  is  used  in  Arizona  and  southeni 
California,  and  the  Imperial  Valley,  you  know,  is  in  the  extrem<^ 
southern  part  of  California,  the  canal  going  down  into  Mexican 
territory  and  coming  back  into  California. 

The  Chairman.  Can  you  give  me  the  amount  of  water  that  would 
be  lost  by  the  process  of  evaporation,  from  the  point  where  it  id 
unavailable  to  the  point  where  it  is  available? 

Mr.  FiNNET.  No,  sir:  I  could  not  tell  you  that 

if r.  MrrcnEU..  I  would  like  to  make  just  one  other  statement.  I 
would  like  to  say  that  Mr.  Finney's  statement  is  exactly  in  accord 
with  tiie  facts,  as  I  understand  them;  here  was  a  dnm  that  would  cost 
mmething  over  $2,000,000.  We  were  willing  to  aid  a  project  undet 
the  Carey  Act  if  we  could  get  the  land  on  which  the  power,  house 
wtis  located  and  the  perpetual  use  of  the  waste  or  surplus  water, 
vhich  was  something  better  than  was  possible  under  the  law  as 
stated,  unless  the  land  was  restored  to  entry.  A  good  denl  of 
the  winter  water  went  to  waste  because  the  reservoirs  could  not 
hold  it;  and  the  idea  was  simply  to  use  the  water  which  could 
not  be  used  at  any  time  under  this  Carey  Act  project ;  and, 
in  consideration  of  allowing  us  to  use  the  water  which  could  not 
possibly  be  used  by  the  Carey  project,  we  would  build  a  dam  costing 
over  $2,000,000  and  give  it  to  the  irrigation  district.  We  did  not 
li^ant  title  to  the  dam,  but  we  did  want  permanency  in  its  use,  and 
•l>o  title  to  the  property  on  which  our  power  house  would  stand. 

Mr.  Smith.  Of  course  tlie  statement  which  I  wished  to  make  was 
the  one  which  was  submitted  to  the  department,  the  concluding  para- 
graph of  which  I  read,  and  is  in  opposition,  I  believe  still,  to  the 
nrpresentations  made  to  Mr.  Mitchell,  namely,  there  was  7,000  com* 
mercial  horsepower  available  for  outside  uses;  because  the  statement 
^as  that  this  valley,  under  irrigation,  might  easily  consume  7,000 
horsepower  for  subsidiary  uses. 

Senator  Smoot.  Well,  you  do  not  understand  that  the  electrifica- 
tion of  the  railroad  was  to  receive  its  electricity  entirely  from  this 
project,  do  you  ?  They  were  going  to  use  the  Utah  Power  &  Light 
power. 

Mr.  Smith.  This  was  to  go  into  that. 

f^enator  Smoot.  Yes;  this  was  to  be  a  part  of  it 

Mr.  MrrcREix.  It  was  to  be  a  part  of  it,  and  some  Colorado  power 
▼as  to  come  in  from  the  other  end,  and  also  from  Provo,  on  the  Salt 
Lake  end.  Besides,  in  the  wintertime  there  was  a  >ery  large  amount 
of  power  which  could  not  possibly  be  used  for  irrigation  and  was 
^l-solately  wasted*  and  it  was  this  winter  power  especially  that  was 
wanted  in  our  power  system;  and  in  the  wintertime,  according  to  our 
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estimate,  it  is  very  much  in  excess  of  this  7,000  horsepower;  and  the 
important  point  is,  it  came  in  just  where  it  was  wanted,  there  was 
no  power  ttiat  was  available  between  the  Colorado  power  and  the 
Utah  power  over  to  the  west  of  the  Wasatch  Range. 

Mr.  Smith.  Of  course  this  is  one  of  the  many  cases  in  which  rep- 
resentations are  made  to  the  department  upon  which  the  department 
is  asked  to  make  its  decision  in  administering  the  law,  that  are  quite 
different  from  those  that  are  either  known  by  engineers  or  are  made 
by  the  applicant  companies  to  their  investors,  or  their  intended  in- 
vestors. A  similar  case  which  I  cited  before  the  House  committee — 
and  I  do  not  know  that  it  is  necessary  to  take  up  here — ^was  that  of 
Crane  Falls ;  another  case  is  that  of  the  Hillside  Water  Co.  in  Call* 
fomia. 

Senator  Clark.  May  I  ask  you  a  question?  Here  is  a  practical 
proposition.  I  know  nothing  about  this  particular  place,  but  I 
gather  that  here  was  a  possibility  for  an  irrigation  project  that 
would  ^ive  7,000  horsepower? 

Mr.  Smith.  Seven  thousand  horsepower ;  that  is  the  surplua 

Senator  Clark.  In  irrigation? 

Mr.  Smith.  Above  irrigation;  above  the  needs  of  pumping  for 
irrigation. 

Senator  Clark.  Well,  it  would  give  7,000  horsepower,  or  25,000 
horsepower,  no  matter  what  the  amount  is;  here  a  dam  might  l)e 
built  primarily  for  irrigation  purposes.  At  certain  seasons  of  the 
year,  when  that  water  was  not  desired  for  irrigation,  it  was  possible  to 
store  in  that  dam  a  supply  for  power  purposes.  Now,  what  harm 
could  come  to  anybody  it  that  irrigation  project  should  extend  itself 
80  as  to  take  care  of  a  higher  dam  and  use  water  that  nobody  could 
use  for  irigation  for  power  purposes? 

Mr.  Smith.  Absolutely  no  harm,  but  quite  to  the  contrary  that 
should  be  encouraged;  it  should  be  encouraged  under  the  law,  and  I 
think  the  law,  after  it  is  perfected,  will  provide  for  just  such  double 
use  of  the  water,  so  far  as  it  is  possible.  The  point  is  now  that  the 
1001  law  is  so  inadequate  that,  for  the  sake  of  permanency  of  in- 
vestment, which  appeals  very  properly  to  Mr.  Mitchell,  or  to  anyone 
else  to  whom  these  applicants  would  take  their  project.  It  is  neces- 
sary for  them  to  come,  in  some  cases,  under  the  guise  of  irrigation 
in  order  to  get  an  easement.  I  think  development  should  be  en- 
couraged. 

Senator  Clark.  Well,  vou  do  not  pet  my  notion  yet  Suppose 
you  and  I  were  interested  in  an  irrigation  project,  and  it  required 
an  expenditure  of  a  large  amount  of  money. 

Mr.  Smith.  Yes,  sir. 

Senator  (Yark.  An<l  the  department  was  perfectly  willing  that 
we  hIiouM  dam  a  river  for  the  purpose  of  di%*erting  that  water,  either 
by  pumping  or  otherwise,  on  to  the  irrigated  land. 

Now,  suppose  we  do  that.  The  department  gives  us  the  power 
rite;  the  department  gives  ms  all  the  privileges  connected  with  it 
that  the  Government  can  l>estow.  Now,  we  go  ahead,  and  say  that 
by  raising  that  dam  *25  feet  higher  we  could  take  more  water,  which 
otherwise  would  run  to  waste  and  benefit  no  man  on  earth,  and  by 
tliat  additional  expenditure  added  to  the  cost  of  our  irrigation  plant, 
we  can  create  a  power  which  would  l)e  of  tremendous  advantage. 

Mr.  SuiTfi.  I  think  that  should  i»e  done.  * 
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Sentttor  Clark.  Why  should  not  the  law  be  so  fixed  that  that  power 
could  be  availed  of  without  any  other  charge  upon  it  and  without 
any  red  tape  applied  to  it — simply  to  make  a  b^eficial  use  of  that 
water  that  otherwise  runs  to  waste  that  is  of  no  value  either  to  the 
Government  or  anybody  else;  why  should  not  we  be  allowed  in  the 
case  I  have  put  to  go  ahead  and  build  that  dam  higher  without  any 
luss  or  featliers  or  red  tape  or  anything  of  the  kind  1 

Mr.  SMirH.  I  think  the  fuss  and  feathers  and  the  red  tape  are  not 
necessary  and  are  not  defensible  if  we  are  considering  a  little  bit  of 
income  to  the  Federal  Government  or  to  a  State  government.  I  do 
think  tliat  restrictions  are  defensible  if  they  are  for  the  purpose  of 
controlling  the  public  utilities  in  the  interest  of  the  consumer  and 
of  the  investor. 

Senator  Clark.  Well,  of  course,  that  theory  or  that  view  assumes 
that  the  State  will  not  control. 

Mr.  SMtTH.  Not  necessarily. 

Senator  Clark.  I  suppose  you  will  ngree  that,  so  far  as  interstate 
commerce  in  electricity  is  concerned,  it  is,  like  the  commerce  of  other 
things,  subject  to  contro]  by  the  Federal  Government  But  here  is  a 
situation:  If  the  irrigation  people  build  that  dam  for  irrigation 
purposes  only,  I  assume  that  the  physical  conditions  are  such  that 
no  other  dam  could  be  constructed  there  for  power  purposes ;  in  other 
words,  that  the  particular  place  where  this  aam  is  located  for  irriga- 
tion purpKises  would  be  the  only  place  where  a  dam  could  be  con- 
structed to  be  of  any  particular  practical  value. 

Now,  if  the  irrigation  people  have  it  for  irrigation  alone,  it  ex- 
hausts the  possibilities  of  the  stream  at  that  point  ? 

Mr.  SaiiTH.  Yes. 

Senator  Clark.  The  Government  would  have  no  control  otherwise. 
Now,  by  simply  adding  to  the  height  of  the  dam  you  create  a  re- 
K>urce  there  that  otherwise  never  would  be  created,  or  never  would 
be  available. 

Senator  Norris.  Senator  Clark,  you  will  concede  in  the  case  that 
rou  have  put,  will  you  not,  that  some  power — without  going  into 
ihe  question  now  of  what  power — ought  to  be  able  to  regulate  not 
f^nly  the  charges  but  the  service  of  the  hydroelectric  energy  that  is 
developed  in  the  project? 

Senator  Clark.  I  assume  that  power  does  exist. 

Senator  Nohris.  Yes;  the  only  dispute  is  as  to  how  that  shall  be 
ccmtrolled  and  who  shall  control  it. 

Senator  CiiARK.  No;  I  do  not  think  there  is  any  dispute  there. 

Senator  Norris.  I  think  we  are  all  agreed  that  there  should  be 
some  regulation;  that  there  should  be  some  body  somewhere  which 
could  prevent  any  exorbitant  price  that  the  company  might  desire 
to  charge. 

Senator  Clark.  I  hope  we  are  all  agreed  as  to  this  proposition — 
I  do  not  know  whether  we  are  or  not,  but  I  hope  that  we  are — that 
ts  to  matters  purely  intrastate  the  Government  has  no  power  to 
control,  but  that  those  matters  fall  within  the  authority  of  the 
Suites,  and  that  as  to  interstate  matters  they  come  under  the  com- 
merce clause  of  the  Constitution.  Now,  some  people  do  not  agree  to 
that,  but  I  do,  absolutely. 
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Senator  Nonnis.  Well,  nssumitig  thftt,  and  gronting  for  the  pur- 
pose of  argument  tliat  the  statement  is  correct,  then  if  tliis  pon*er 
that  was  developed  in  this  addition  to  the  dam  of  >vhich  you  siieak 
was  used  in  interstate  commerce  it  would  come  under  tiie  control  of 
Congress  ? 

Senator  Clark.  Yes;  that  is  my  view. 

Senator  Norris.  And  ought  to  be  controlled  by  Congress  t 

Senator  C^^ark.  That  is  my  view,  exactly. 

Senator  Norris.  Now,  according  to  the  statement  of  Dr.  Smith,  if 
they  had  the  authority  in  the  Interior  Department  they  would  at* 
tempt  to  exemse  it. 

Senator  Ci^\rk.  Well,  they  have  that  power  and  are  declining  to 
exercise  it. 

Senator  Norkib.  No;  as  I  understand,  the  difficulty  is  that  if  you 
build  the  dam  for  irrigation  purposes  it  comes  under  one  law,  and  if 
you  build  it  for  power  purposes  it  comes  under  another  law. 

The  Chairman.  Will  you  continue  your  statement,  Dr.  Smith t 

Senator  Worka.  Before  we  leave  this  subject,  Mr.  Chairman,  I 
would  like  to  stij^gest  one  point. 

It  seems  to  me  that  under  this  bill  the  conditions  will  be  even 
worne  than  that;  if  the  (lovernment  grants  a  lease  under  the  pro- 
visions of  this  bill  it  must  l>e  exclusively  for  power  purposes. 

Now.  there  may  be  but  one  available  site  on  a  sti*ean);  and  if  you 
^rant  the  lease  exclusively  for  power  purposes  what  becomes  of  the 
irrigation  and  the  use  of  the  water  f<ir  that  purpose  if  I  suggested 
that  in  the  beginning  of  these  hearings. 

Senator  Norris.  I  think  that  is  a  \ery  important  suggestion. 

Mr.  Smith.  I  think  the  measure  goes  part  of  the  way  toward  pro- 
viding for  a  doulile  ui^e^  but  I  do  not  think  it  goes  far  enough. 

Senator  AVorks.  I  had  not  discovered  that  it  went  any  distance 
in  that  direction.  This  is  an  authorization  of  a  grant  for  power 
purposes  only.  That  is  the  title  of  the  bill,  and  that  is  the  effect  of 
it,  I  think. 

Senator  Norris.  I  would  like  to  know  whether  5'ou  have  any  sug- 
gestions, Dr.  Smith,  that  would  meet  the  point  sugfjested  by  Senat4>r 
Works,  and  that  is  touched  up<m  in  the  illustration  that  has  Ixvn 
the  subject  of  discussion  between  you  and  Senator  Clark  if 

Mr.  Smith.  I  think  possibly  Mr.  Finney  has  some  amendment  to 
suggest,  and  they  considered  an  amenduient  of  that  nature  toward 
the  very  last  of  the  consideration  of  this  bill  before  the  House  com- 
mittee, and  I  think  it  was  the  press  of  time  more  than  anything  else 
that  caused  those  provisions  to  go  in  exactly  as  they  are.  It  wa^ 
the  desire  of  the  House  committee  to  try  to  interlock  the  two  uses  so 
as  to  permit  adding  to  the  dain«  just  us  Senator  Clark  suggested. 
That  is  what  we  all  want. 

Senator  Workh.  There  are  some  cases  where  the  erection  of  a  dam 
for  power  purposes  has  made  it  more  useful  for  irrigation  after  the 
water  has  been  used  for  power  purposes;  the  dam  ix^gulates  the  flow 
of  the  water  at  a  point  wjiere  that  is  most  needed. 

TheitJ  are  other  cases  where  a  darn  erected  for  irrigation  purposes 
necessarily  gives  water  for  |M)wer  purpases.  That  ought  to  l>o  cov- 
ered if  we  could  put  it  into  the  bill. 

Senator  Works.  (Vrtainlv.       • 
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ifr.  Smith.  Of  course,  the  engineers  will  tell  you  that  all  of  the 
water  is  not  available  for  double  use  in  most  cjises. 

Senator  Works.  Yes. 

Senator  Xorris.  That  is  true. 

Mr.  SMrrH.  Unless  you  were  fortunate  enough  to  have  a  reservoir 
site  below  the  point  where  the  dam  is  located.  And  without  excep- 
tion it  has  been  the  effort  of  the  department  to  encourage,  so  far  as 
possible,  that  double  use. 

Senator  Works.  But  this  bill  absolutely  deprives  the  department 
of  any  such  authority  or  power. 

Mr.  Smitii.  I  know  that  the  bill  ought  to  be  strengthened  in  that 
respect;  and  I  think  the  committee  can  improve  it  in  that  respect.  I 
cited  some  of  the  cases  that  I  remembered  in  the  hearings  before  the 
House  committee,  or  in  discussions  with  members  of  that  committee, 
8s  proving  that  we  wanted  something  that  would  provide  for  both 

I  mentioned  a  moment  ago  the  Hillside  Reservoir  Co. — an  appli- 
cant which  is  still  before  the  department,  I  might  say — asking  for 
irrigation  rights  on  the  east  front  of  the  Sierra  Nevada.  Now, 
that  case  may  interest  some  of  you  gentlemen.  The  company  is 
incorporated  in  your  State,  Senator  Clark — ^Wyoming;  its  principal 
place  of  business  is  in  Colorado,  Senator  Thomas's  State;  it  has  a 
generating  plant  in  California,  Senator  Works's  State;  and  if  Sen- 
ator Pittman  were  here,  I  could  tell  him  that  they  sold  the  power 
over  in  his  State,  Nevada. 

Now,  that  case  was  interesting  to  me,  because -in  a  rate  hearing 
liefore  the  Nevada  commission  they  put  in,  as  one  of  the  elements  in 
the  valuation  of  their  property,  the  water  rights  which  they  had  at 
this  Hillside  Reservoir,  a  right  which  they  tried  to  get  under  the 
irrigation  law  of  1891,  and  which  the  department  suggested  should 
n)ore  properly  go  imder  the  act  of  1901,  the  company  contending 
that  the  irrigation  was  the  only  use.  The  reason  that  did  not  appeal 
t/y  ns  as  the  only  use  was  that  the  reservoir  was  high  up  on  the  moun- 
tain side  rather  than  do^vn  in  the  valley  near  the  land,  where  the 
irrigation  was  purported  to  be  put  into  effect. 

At  the  same  time  they  were  making  those  representations  before 
the  department  and  making  them  with  a  good  deal  of  vehemence^ 
I  happened  to  know  they  were  making  offers  for  the  sale  of  not  a 
;':irt,  as  in  this  case  of  the  Green  River  project,  or,  you  might  say,  a 
subordinate  part  of  the  power,  but  for  all  of  the  power  to  be  de- 
veloped there. 

Now.  we  think  that  there  should  be  some  regulation,  some  oppor- 
t»:nity  for  regulation,  written  into  the  law  which  you  are  passing, 
for  tile  purpose  of  development. 

Senator  Smoot.  Well,  did  not  the  public-utilities  commission  of 
Nevada  have  the  right  to  reject  the  valuation  of  the  power  plant,  and 
»j<»n't  you  think  they  would  have  rejected  the  one  referred  to^ 

^fr.  SMrriL  Yes  and  no.  As  a  matter  of  fact,  one  of  the  commis- 
sioners, who  wrote  the  decision,  made  a  very  strong  argument  against 
not  only  this  water  right  but  their  other  water  rights,  some  of  which 
were  on  private  lands;  he  rejected  any  intangible  element  in  those 
w^nter  rights,  and  did  not  allow  them  to  charge  for  any  earning  on 
that  part  of  the  valuation  in  Nevada.  However,  the  two  other  mem- 
bers of  the  commission — and  it  seemed  to  be  a  case  where  the  mi- 
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nority  outnumbered  the  majority-r-objected  to  that,  and  thought 
that  the  water  rights  should  go  in  at  the  full  valuation. 

Senator  Smoot.  Not  at  the  valuation ;  at  the  cost  to  them ;  whatever 
thev  had  paid,  or  the  cost  to  them  of  obtaining  it. 

Senator  Clark.  May  I  ask  you  a  question  now! 

Mr.  Smith.  May  I  finish  what  I  was  going  to  say? 

Senator  Clark.  Certainly. 

Mr.  Smitii.  I  was  ^oing  to  gay  that  this  difference  among  the 
members  of  the  commission  did  not  affect  the  determination  of  the 
rate,  because  the  rate  was  so  large  that  it  could  take  up  any  slack; 
in  other  words,  I  might  just  as  well  mention  that  the  rate  which  was 
allowed  on  the  valuation  by  the  commission  was  something  over  17 
per  cent.    That  is  the  case  of  the  Nevada-California  Co. 

Senator  S3100T.  And  in  that  connection  we  ought  to  tell  the  whole 
truth:  The  power  went  to  a  mining  camp  whose  life  existed  only  a 
very  few  years,  and  1  suppose  the  expense  of  taking  it  theiv  was  w) 
great  that  they  did  not  even  get  half  of  the  cost  hack  with  the  high 
charge  that  was  made.  It  was  run  through  a  desi'it  for  cme  i)urp<KHs 
only,  and  that  purpose  was  mining,  and  at  u  time  when  there  was  a 
boom,  and  now  that  the  boom  is  over  their  property  is  not  so 
valuable. 

Mr.  Smith.  That  is  only  last  yearns  decision;  and  the  statement 
which  was  mnde  bv  Senator  Smoot  was,  of  course,  specificallv  op- 
posed by  the  members  of  the  commission. 

Senator  Smoot.  Because  they  thought  that  the  boom  was  going  to 
continue  on  forever,  I  suppose. 

Senator  Clark.  I  want  to  ask  you  this  question :  I  understand  from 
your  discussion  of  this  particular  case  and  from  what  you  have  said 
to  us  that  you  think  that  water  rights  ought  not  to  be  capitalized? 

Mr.  SMrrn.  The  commission  allowed  the  capitalization  of  the 
water  rights  in  that  case. 

Senator  Clark.  But  I  undei*stood  that  your  view  is  they  ought  not 
to  bo  ca])itnlized  —and  that  is  the  view,  I  understand,  that  is  taken 
by  the  public  utilities  commission  or  by  the  law,  in  California — but 
what  I  wnnted  to  ask  is  this: 

Is  it  not  a  fact  that  the  view  of  certain  departments  or  bureaus  of 
the  Government  having  to  do  more  or  less  with  these  water  rights, 
especially  on  certain  portions  of  the  (tovornment  domain,  is  exactly 
opposite  to  that — that  the  water  rights  should  be  capitalized? 

Mr.  Smith.  Well,  I  would  like  to  say,  first.  Senator  Clark,  that  I 
agree  with  Commissioner  Shaiighnessv,  that  this  water  right  should 
be  capitalized  at  its  tangible  value,  namely,  the  cost  of  obtaining  and 
tlie  cost  of  developing  that  water  right. 

Senator  Ci.AnK.  Yes;  but  not  beyond  that? 

Mr.  Smith.  Not  beyond  that. 

Senator  Clark.  .\nd  the  mere  bari^n  right  you  would  not  capi- 
talize? 

Mr.  Smiiii.  No:  I  may  s.iy  that  Conuuis.sii)ner  Baiiine  takes  the 

other  view,  however. 

Senator  (^lark.  Right  there  arises  one  of  the  difficulties.  Now, 
your  bureau  or  independent  office  believes  that  that  bare  right  ought 
not  to  be  capitalized;  and  a  certain  other  bureau,  having  as  much  to 
do,  and  perhaps  more,  with  the  granting  of  these  water  rights,  savs, 
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in  effect,  that  that  should  be  capitalized.  Now,  where  is  the  user  to 
««?toff"? 

Mr.  Smifh.  He  can  "  get  off  "  here  in  section  6 — ^have  this  legisla- 
tion express  the  will  of  Congress  in  the  matter.  In  one  case  over  in 
the  House  they  have  cut  out  any  capitalization  of  the  intangible  part  of 
a  water  right  or  a  franchise,  and  I  believe,  just  as  much  I  believe  I  am 
sitting  here,  that  is  the  view  t^at  is  coming  to  be  accepted ;  my  opin- 
irn  is,  whv  should  we  wait  for  this  matter  to  be,  not  decided — that  is 
the  trouble — but  for  this  to  be  pronounced  upon  in  one  way  or  an- 
other bv  Federal  bureaus,  by  State  commissions,  and  by  courts,  when 
(he  will  of  Confess  can  be  written  right  into  the  act  as  it  is  before 
Tou.  And  1  thmk  that  a  matter  like  that  should  be  put  definitely 
into  the  law. 

Senator  Clabk.  That  is  one  of  the  things  we  have  been  running  up 
against — one  of  the  bureau  officers  of  the  Government  says  to  Con- 
gress that  this  water  ought  to  be  very  carefully  guarded,  because  the 
water  rights,  or  the  power,  within  certain  portions  of  the  public 
domain  are  worth,  I  think  he  says,  as  a  revenue  producer,  something 
like  $000,000,000. 

Senator  Wobks.  Well,  you  may  do  that.  Dr.  Smith,  so  far  as  the 
authority  of  the  National  Government  is  concerned,  but  you  cer- 
tainly can  not  fix  the  rate  or  iiiterfere  witli  the  rate-making  power 
of  the  State  by  a  provision  of  that  kind  passed  by  Congress. 

Mr.  Smii-u.  Well,  I  think  the  California  commission  is  taking  the 
same  view. 

Senator  Nobbis.  And  the  Nevada  commission  takes  the  opposite 
view. 

Mr.  Sbitth.  The  Nevada  conmussion  takes  two  opposite  views. 
[Laughter.! 

Senator  Noams.  That  only  goes  to  illustrate  the  fact  that  there  is 
variation  in  State  bodies  composed  of  men,  just  like  there  is  in  the 
Federal  Government,  composed  of  men. 

Senator  Clark.  I  do  not  think  a  board  could  be  expected  to  act 
nnanimously ;  otherwise  there  would  be  no  necessity  for  having  more 
than  one  member  on  it. 

Mr.  Smith.  Well,  it  seems  to  me,  as  I  read  the  decisions  and  the 
opinions  of  the  different  commissions,  that  they  are  coming  very 
generally  to  that  view  in  the  country — take  it  from  California  to 
New  York.  The  arguments  made  b^  the  California  commission  are 
te>  me  strong  arguments  against  puttmg  a  tax  upon  the  people  to  pay 
for  something  that  did  not  cost  anybody  anythmg. 

Senator  Norris.  And  something  that  the  people  gave. 

Senator  Shoot.  Well,  they  have  put  up  an  argument  and  said  they 
would  not. . 

&Ir.  Smxth.  Well,  the  California  conmiission  put  in  an  argu- 
ment  

Senator  Thomas  (interposing).  Do  you  not  think  it  would  be  well 
to  put  in  this  bill  a  provision  under  which  some  one  bureau  or  de- 
partment of  the  Government  shall  have  exclusive  authority  and  con- 
trol, so  that  these  conflicts  of  opinion  and  direction,  and  sometimes 
of  order,  may  be  avoided  1 

Mr.  Smith.  I  think,  so  far  as  public  lands  are  concerned,  this  bill 
provides  for  one  head,  and 
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Senator  Thouab  (interposing).  Yes;  but  I  do  not  think  it  broad 
enough. 

Mr.  Sbi iTii.  And  when  we  come  to  bureaus,  they  are  not  independ- 
ent  offices;  the  head  of  the  bureau  is  pretty  apt  to  carry  out  the  policy 
of  the  department,  and  I  do  not  see  any  difficulty  in  that. 

Senator  Thomas.  They  are  not  independent,  but  they  are  some- 
times quite  as  conflicting  as  if  they  were;  and  it  is  almost  as  necessary 
to  consult  them  all  before  you  ^et  anything  as  if  they  were. 

Mr.  Smith.  I  think  the  organizntion  of  the  Interior  Department, 
for  instonce — during  the  short  time  that  I  have  l)een  responsible  for 
one  of  the  bureaus — has  become  coordinoted  in  a  way  which  was  not 
tlie  case  seven  years  ago;  and  we  are  working  together. 

Senator  Thomas.  Well,  right  here,  does  not  thot  suggest  at  least 
the  expediency  and  the  economy  of  taking  the  Forest  Service  and 

Eutting  it  in  the  Interior  Department,  or  else  taking  oil  these  other 
ureaus  and  putting  them  into  the  Agricultural  Department  f 

Mr.  SMrrii.  I  woiild  not  want  to  make  a  statement  to  that  effect 
before  this  committee,  but  I  will  admit  that  I  have  said  such  a  thing 
to  some  of  my  friends  in  the  Forest  Service. 

Senator  Clark.  I  think  that  was  Secretary  Fisher's  idea,  as  men- 
tioned in  some  of  the  hearings  before  the  House. 

Mr.  Smith.  I  am  willing  to  go  on  record  as  saying  I  would  like 
to  be  more  closely  associated  with  the  Koit»st  Service,  l)ecause  we  <lo 
more  work  in  connection  with  that  service. 

The  Chairman.  Will  you  resume  your  statement.  Dr.  Smith? 

Mr.  Smith.  Well,  it  seems  to  me,  that  while  I  have  been  speaking 
about  the  mandatory  part  of  the  provision  the  question  is  a  little  bit 
larger  than  we  have  mentioned.  It  is  not  simply  a  questi<m  whether 
it  is  to  be  mandatory  or  merely  discretionary  power  given  to  some 
executive  officer;  but  the  question  is.  Is  the  statute  to  lie  so  mandatory 
that  it  Incomes  the  instnuucnt — ami  I  speak  advisedly — of  the  ttj>- 

()licant,  so  that  his  right,  as  some  people  cfmteiid  it  should,  will 
)egin  the  very  moment  that  he  files  a  duly  certified  paper  of  some 
kind;  or  is  tlieix»  to  be  vested  in  the  executive  officer  of  the  depart- 
ment enough  discretionary  power  so  thot  the  public^s  equities  can  be 
considered  t 

Now,  in  that  connection,  Mr.  Cooper  yestenlay  submitted  an  amend- 
ment ob'ng  that  line,  giving  a  certain  preference  to  certain  applicants, 
but  still  vesting  <Iiscre(ionory  p  )wer  in  the  Secretory  oi  the  In- 
terior in  considering  those  applications. 

As  a  matter  of  fact,  the  amendments  which  were  suggested!  by  Mr. 
Cooper,  from  the  standnoint  of  a  practical  man,  ccmslitute  a  very 
plain  statement  of  exactly  what  I  should  ex|>e<*t  would  l)e  done  if  it 
was  not  in  the  law,  but  I  think  it  is  better  to  have  it  in  the  Inw.  But 
we  can  not  have  just  simply  a  bare  mandatory  provision  that  ^  first 
in  time  is  first  in  right,*'  liecause  we  are  all  the  time  up  against  the 
considerotion  of  cases — and  I  have  under  consiileration  at  the  present 
time  a  case  thot  l>earM  that  out — where  the  first  applicont  in  time  has 
not  the  prior  right  from  the  State  for  the  water;  and,  furthermore, 
we  might  l)e  forced  to  consider  the  fact  that  the  first  applicant  is  not 
going  to  make  the  largest  development  of  the  power. 

Senator  (Yark.  Well,  the  question  that  I  asKeil  at  the  begininf  of 
this  hearing,  in  regard  to  this  very  question,  was  whether  or  not  the 
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bill  should  not  make  it  mandatory,  in  a  case  where  a  man  has  fully 
complied  with  the  law  as  it  shall  be  written,  and  has  further  complied 
}s  ilh  all  the  reflations  that  shall  have  been  promulgated  by  the 
department  in  regard  to  this  particular  matter  and  has  shown  that 
he  is  qualified  to  take  a  peimit  under  the  law  and  the  regulations — 
»  hether  it  should  not  be  mandatory  upon  the  Secretary  to  grant  his 
permit?  That  was  the  proposition  that  I  started  out  with  at  the  be- 
irinning  of  these  hearings. 

Mr.  Smith.  I  think  that  would  be  the  effect;  and  I  can  not  con- 
ceive of  circumstances  under  which  a  man  would  be  turned  down, 
on  some  irrelevant  question,  in  a  case  of  that  kind. 

Senator  Clark.  Well,  if  putting  that  mandatory  provision  in  the 
bill  would  have  no  other  enect  than  simply  to  remove  some  of  the 
aibtrust  that  exists  in  some  quarters  as  to  possible  future  action  in 
the  department,  it  would  be  well  to  put  it  in  the  bill  for  that  purpose. 

Mr.  Smith.  Well,  that  would  probably  be  the  effect  of  some  such 
terms  as  those  contained  in  the  amendment  suggested  by  Mr.  Cooper. 
1  do  not  know  how  you  could  write  into  the  law  words  which  would 
*l«*ci<le  a  case — of  which  I  have  a  memorandum  here — involving  a 
2iinaii  water-power  development  on  a  river  out  in  Wasliington ;  T)e- 
cause  I  think  it  is  a  far  easier  thing  for  the  Secretary  to  decide  a 
case  when  he  has  a  full  presentation  of  the  facts  before  him. 

Senator  Cl4rk.  Suppose  there  are  written  into  the  law  such  things 
as  have  to  be  complied  witli  by  the  applicant,  and  he  fulfills  all  those 
( onditions;  then  suppose  under  the  law  the  Secretary  is  ^iven  author* 
ity  to  make  rules  and  regulations  by  means  of  which  this  law  shall 
be  put  into  effect.  Now,  if  a  man  complies  both  with  the  law  and 
all  the  rules  tliat  have  been  promulgated,  ought  hs  not,  as  a  matter 
of  course,  to  have  the  right  to  have  his  application  favorably  con- 
sidered} 

In  other  words*  after  man  has  brought  himself  within  the  law  and 
die  regulations,  ouffht  he  not  then  to  have  an  assurance  that  his 
application  will  be  lavorably  considered  ? 

Mr.  SMrru.  I  would  agree  with  you  as  to  that  if  I  thought  that  we 
were  able  to  write  into  the  law  or  into  the  general  regulations  enough 
details  to  fit  the  conditions  of  each  and  every  case,  but  those  are 
chancing  rifi^ht  along.  And  not  only  that,  but  there  are  cases  coming 
uij — 1  could  not  say  now  exactly  why,  on  the  face  of  the  papers 
before  the  department,  that  case  of  the  Hillside  Beservoir  was  not  a 
perfect  case ;  it  was  simply  that  there  were  some  engineers  connected 
with  the  Geological  Survey  tliat  thought  that  the  facts  were  other 
than  repreaentra. 

Senator  Clark.  Well,  that  is  a  mere  question  of  proof,  of  course. 

Mr.  SiirrH.  And  all  of  our  representations  have  been  contradicted 
from  time  to  time.  But  the  fact  remains  that  that  same  company,  or 
its  sncoessor  in  interest,  goes  before  the  rate-fixing  commission  of 
Nevada  and  pots  up  a  valuation  based  on  that  power  site  on  that 
ftreaoL 

Senator  Clark.  Well,  of  course^  the  providential  killing  of  An- 
nanias  has  not  stopped  falsifying  m  this  country ;  but  usually  thoee 
are  questions  of  fact  w*hich  can  be  determined. 

Mr.  Smith.  They  take  time  to  determine;  and  if  any  legislatioii 
nid  ^  ifaall,"  and  Uie  rig^t  is  initiated  with  the  filing  of  « 
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Senator  Clabk  (interposing).  Well,  I  am  not  speoking  of  the 
initiation  of  a  right  by  the  filing  of  a  poper;  I  am  speaking  of  where 
a  right  may  accrue  and  where  a  man  may,  os  a  matter  of  f:ict  and  as 
a  matter  of  law,  have  complied  with  all  rules  and  regulations  that 
have  been  promulgated  in  the  administration  of  that  act. 

Mr.  Smith.  Well,  from  my  practical  experience  in  the  department 
I  can  not  conceive  of  such  a  case  where  a  man  would  not  get  his 
rights  and  get  them  without  delay. 

Senator  CuinK.  I  know ;  but  as  long  as  that  is  true^  do  you  not 
tliink  it  would  be  well  if  yoxi  could  i*emove  some  of  this  distrust  which 
ou  and  I  both  know  exists  as  to  the  administration  of  these  laws! 

e  know  that,  and  we  may  as  well  face  it.  Now,  if  we  could  remove 
that  by  writing  into  the  law  the  mandatory  provision  which  you 
speak  of,  which  you  say  would  not  affect  the  matter  one  way  or*lhe 
other,  why  would  it  not  be  a  good  plan  to  put  it  in  I 

Mr.  Smith.  Well,  right  there,  I  think  that  we  ought  also  to  have 
this  law  take  care  of  the  distrust  that  the  public  generally  feel  of 
promoters,  so  that  we  will  have  a  law  that  not  only  protects  the  con* 
suming  public,  but  protects  the  investing  public. 

Senator  Clark.  That  is  it  exactly ;  and  the  investing  public  and 
the  consuming  public,  it  seems  to  me,  ought  to  have  some  definite 
knowledge  that  when  they  have  done  certain  definite  acts  and  com* 
plied  with  certain  rules  and  regulations,  no  matter  what-^that  when 
that  time  comes  that  they  have  complied  with  those,  they  will  have 
some  assurance  that  their  application  will  receive  favorable  considera- 
tion. 

Mr.  SMrra.  There  was  one  element  that  has  been  brought  up  in 
certain  of  these  cases  in  the  last  few  years  that  w*as  not  in  the  law-^ 
perhaps  you  wmU  say  it  M*as  in  the  spirit  of  the  law — we  attempt  to 
try  to  distinguish  or  jjive  a  preference  between  the  man  who  comes 
up  to  the  department  with  his  application,  who  is  a  man  that  repre* 
sents  engineering  ability  and  represents  financial  obility  enough  to 
put  the  project  thronp:h — to  differentiate  between  that  type  of  apnli* 
cant  and  the  man  who,  almost  on  the  face  of  things  shows  tiint 
be  is  nothing  but  what  might  be  called  a  ^* pocket  peddler*'  of  what* 
ever  right  he  can  get  from  the  department 

Senator  Clark.  You  could  stop  the  |>eddler  of  rights  easily 
enough. 

Mr.  S:^riTii.  Well,  you  know  that  is  done.  You  say  we  could  stop 
the  peddler  of  rights;  we  do  not  want  to  stop  the  transfer  of  right& 
It  seems  to  me  that  the  moment  a  mandatory  provision  is  put  in  this 
legislation,  the  law  is  going  to  he  filled  up  with  so  many  restrictions 
that  you  can  not  work  under  it. 

Senator  Clark.  AVell.  I  do  not  think  there  would  be  as  much  work 
under  it  without  the  mandatory  provision. 

^  Mr.  Smith.  Some  people  have  objected  to  some  of  the  prohibi- 
tions. Why?  I  thinK  one  case  is  where,  on  the  floor  of  the  House, 
a  provision  that  was  discretionary  with  the  Secretary  was  so 
omended  that  it  became  mandatory  on  the  Secretary,  Now,  if  you 
will  take  the  bill  and  go  through  with  it,  you  will  see  that  the  dis- 
cretionary  elements  in  the  bill,  in  many  cases,  are  permissive;  they 
grant  something  to  applicants  who  come  under  a  certain  classification 
that  can  not  be  granted  in  all  caaea.     Now,  I  want  to  be  plainly 


WATEB-POWEB  BILL.  385 

understood  in  saying  that  I  think  that  any  mandatory  provision 
which  could  pass  Congress  at  the  present  time,  mider  any  conceiv- 
able conditions,  woula  be  full  of  prohibitions,  which  Au*.  Cooper 
and  Mr«  Mitchell,  and  the  other  men  representing  the  practical  side 
of  the  water-power  development,  would  object  to. 

Senator  Clabk.  Bear  in  mind,  please,  that  I  am  not  advocating 
miking  everything  mandatory ;  but  it  has  seemed  to  me  that,  under 
die  authori^  to  make  rules  and  regulations,  the  discretion  of  the 
Secretary  might  be  included  in  those  rules  and  regulations,  as  well  aa 
arise  after  the  rules  and  reg[ulations  have  all  been  fulfillea  and  com- 
plied with ;  that  was  my  notion. 

(Thereupon,  at  12.10  o'clock  p.  m.,  the  committee  adjourned  until 
to-morrow,  Saturday,  December  19, 1914,  at  10  o'clock  a.  m.) 
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8ATUBDAY,  DBOEKBEB  19,  1914. 

United  States  Senate, 
Committee  on  Public  TiANDS, 

Washington^  D.  C 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Henry  L.  Myers 
(chainnan)  presiding. 

Present:  Senators  Thomas,  Robinson,  CShamberlain,  Smoot,  Clark, 
Works,  Nonis,  and  Sterling. 

The  Chairman.  Mr.  Fisher,  we  will  be  glad  to  hear  from  you  if  you 
are  ready  to  proceed  now. 

STATEMEVT  OF  HOV.  WALTEB  L.  FISHES,  OF  CHICAGOt  ILL., 

BX-8ECBETABT  OF  TEE  IVTEBIOB. 


Mr.  FisHEB.  Mr.  Chairman,  perhaps  I  might  say  at  the  outset  that 
the  principal  reason  I  have  come  on  to  this  hearing,  in  addition  to  a 
desire  to  present  to  this  committee,  if  it  will  be  of  any  service  to  it. 
any  information  I  have,  is  the  very  strong  feeling  I  have  that  it  would 
be  something  in  the  nature  of  a  public  calamity  to  the  country  as  a 
whole,  and  especially  to  the  West,  if  this  opportunity  to  pass  a  fair 
and  reasonable  water-power  bill  should  fail  either  tnrough  the  un- 
willingness of  certain  of  the  power  interests  to  accept  what  seems  to 
be  not  only  right  but  inevitable  provisions  in  the  public  interest,  or 
through  any  &lure  of  the  Senate  or  the  House  to  underatand,  at 
least,  the  view  of  those  of  us  who  have  been  attempting,  as  best  we 
could,  to  advocate  that  sort  of  public  protection. 

I  am  very  much  impressed  with  the  fact  that  through  a  very  con- 
si<ierable  period  of  time  during  which  I  have  had  to  do  with  this  ques- 
tion, it  has  been  made  apparent  to  me  that  there  is  a  radical  differ- 
ence in  the  ranks  of  those  who  are  actively  engaged  in  developing 
vat^r  power.  I  have  observed  now,  for  a  good  many  years,  tnat, 
fn^adly  speaking,  there  are  among  those  who  are  interested  in  water- 
p^vwor  development  two  auito  distinct  classes.  There  are  some  men 
^ho  are  impressed  with  tne  private  side  of  this  oueetion  so  strongly 
that  I  think  they  fail  entirely  to  realize  the  punlic  side  of  it  ana, 
either  Uirough  their  interest  or  through  natural  human  inability  to 
put  themselves  in  the  place  of  the  otner  fellow,  they  are  opposing 
what  I  think  are  the  real  interests  of  the  very  men  who  vrisn  to  be 
«>fi?aged  in  these  enterprises  from  the  point  of  view  of  financial  profit 
diid   the  general  promotion  of  industry  and  development  in  this 

<  >n  the  other  hand,  there  are  a  good  many  men  in  the  water-power 
'  iiMtness  who  are  quite  broad  minded,  wno  realize  that  there  are 
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certain  thin^  that  must  be  conceded  and  that  ought  to  he  concedetl 
in  the  pubhc  interest  even  though  those  things  do,  to  some  extent, 
embarrass  them  in  raising  money  and  in  promoting  their  various 
enterprises. 

I  am  sure  that  both  of  these  classes  of  men  naturally  infiuonce 
Congress^  both  the  Senate  and  the  House,  and  I  should  sav  not  iiii- 
pn)perlv.  I  meivn  those  members  of  the  Senate  and  of  tne  House 
especially  who  have  in  their  respective  States  either  a  considerable 
existing  water-power  development  or  the  possibility  of  having  a  very 
considerable  water-power  aevelopment.  They  naturally  come  in 
contact  with  men  wno  are  pushing  those  enterprises  and  they  natu- 
rally listen  to  their  views,  as  they  should,  and  tney  are  naturally  ami 
inevitably  influenced  by  the  statements  which  these  gentlemen  make 
as  to  their  difllculties  and  as  to  the  diiliculties  that  t\iJl  arise  if  legis- 
lation of  a  certain  kind  is  enacted.  All  of  them,  of  course,  in  both 
of  these  classes  of  men,  are  thoroughly  dissatisfied  with  the  existing 
law  and  have  been  for  a  great  many  years.  They  arc  no  more  dis- 
satisfied  with  it,  however,  than  are  the  men  wKo  have  had  to  do 
with  the  oilicial  administration  of  the  law,  or  the  men  who  have 
actively  interested  then\selves  in  trying  to  promote  proper  legialatif>ii 
unoflicially. 

But  when  it  comes  to  the  question  as  to  what  you  are  goin^:  to 
substitute  for  the  existing  law,  a  difference  of  opinion  at  once  arista. 
If  you  suggest  to  certain  of  the  power  people  that  there  ought  to  he 
such  and  such  a  provision  inserted  in  a  statute,  in  the  public  interest, 
instantly  you  find  that  a  number  of  them,  estimable  gentlemen  ami 
largely  interested  in  development,  throw  up  their  hands  and  say 
right  away  that  it  will  create  such  and  such  a  difficulty  in  their  plans; 
that  it  will  make  it  hard  for  them  to  raise  money;  that  it  will  retanl 
development.  Others  among  them  see  these  same  difficilties.  They 
see  that  any  restriction  of  any  kind  that  is  put  upon  power  develop- 
ment will  necessarily  be,  to  some  extent,  an  obstacle  to  raising  money, 
but  they  also  see  that  certain  restrictions  are  not  onlj^  reasonable  but 
really  necessary  and  they  are  ready  to  acquiesce  in  them. 

But  the  difnculty  is  that  you  nnd  in  these  hearings  bc^fore  you, 
just  as  I  found  in  hearings  before  me  as  Secretary  of  the  Interior, 
that  the  more  reasonable  men  among  the  developers  of  power  are 
restrained  from  expressing  themselves  as  fuilypublicly  as  they  are  willing 
to  express  themselves  privately.  And  that  is  due  to  two  tnin^:  It  is 
due,  tint,  to  the  active  intervention  of  their  more  radical  associates  in 
power  development  who  insist  that  the  broader  minded  people,  as  I  con- 
ceive them  to  be,  are  interfering  with  the  general  class  interest  that 
to  some  extent  is  involved  and  that  if  thev  will  just  keep  still  and 
keep  in  the  background,  legislation  can  be  obtained  that  will  be  more 
favorable  to  the  private  interests  than  would  be  obtained  if  these 
gentlemen  say  frankly  what  they  think. 

Senat4>r  Shoot.  Mr.  Fisher,  I  do  not  believe  that  the  members  of 
this  committee  are  so  much  worried  over  the  question  of  regulation 
as  they  are  over  the  question  as  to  who  shall  regulate  t 

Mr.  Fisher.  Yes. 

Senator  Smoot.  I  do  not  believe  there  is  a  member  of  the  oommittee 
but  who  recognises  the  fact  that  there  should  be  some  control.  I  do 
not  believe  there  is  a  member  of  the  oommittee  but  who  believes  that 
we  can  all  arrive  at  what  would  be  a  proper  control 
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But  the  great  question  in  this  is  not  the  details  in  the  bill  as  to  the 
amount  that  should  be  chained  or  that  should  not  be  charged,  but  it 
is  the  question  as  to  who  has  the  right  to  regulate  and  whether  this 
bill  does  not  establish  a  precedent  that  the  Goyemment  of  the  United 
States  can  charge  for  the  use  of  the  waters  of  a  State.  That  is  more 
vital,  I  think,  than  the  mere  fact  of  whether  the  power  man  wants 
control  or  whether  he  does  not  want  it.  And,  as  far  as  I  am  con- 
cerned, I  am  not  going  to  take  that  into  consideration.  There  is  a 
deeper  question  in  my  mind,  as  I  have  suggested,  and  I  would  like  to 
have  you  address  your  remarks  to  that  point  -  the  question  of  whether 
the  GoTemmont  of  the  United  States  has  a  right  to  control  the  waters 
within  a  State. 

Mr.  FiSHEB.  Senator,  I  am  very  glad  to  hear  you  say  what  you  do. 

Senator  Wobks.  Mr.  Fisher,  there  is  another  matter  that  might  be 
dii<:gest«dy  I  think;  that  is,  so  far  as  I  know  the  desire  of  this  commit- 
i^t\  so  far  as  it  affects  the  Western  States  in  which  irrigation  prevails, 
that  there  should  be  the  most  effective  regulation  and  control  of  the 
operations  of  these  companies.  But  one  of  the  vital  questions  is  not 
only  the  question  of  jurisdiction,  but  the  question  as  to  whether 
Federal  control  and  regulation  would  be  as  enective  as  State  control 
where  we  have—  for  instance,  as  in  California—  aU  of  the  machinery 
dready  prepared  by  law  to  regulate  these  corporations,  I  think,  fully 
and  effectively. 

Mr.  Fisher.  That  question  also  seems  to  me  very  important  and 
very  interesting.  However,  I  have  said  what  I  have  tnus  far  said 
U^rause  since  I  arrived  here  Yesterday  I  have  gone  through  the 
rrcord  of  the  committee  at  this  hearing  and  I  have  found  iji  thnt 
ivconl  quite  a  consideral  le  discussion  of  some  of  these  matters 
which  seem  to  me  fundamental.  I  am  quite  impressed  with  the 
fftct  that  the  committee  is  not  unanimously  of  the  opinion  expressed 
r  V  Senator .Smoot,  hut  I  note  that  there  seen\s  to  }  e  some  discussion 
i*i  some  of  those  matters  that  seem  to  me  fundamental,  whether  the 
State  or  the  Federal  Government  regulates,  a-nd  there  seen  s  to  1  e  quite 
a  difference  of  opinion  on  those  su'  jects.  I  find  certam  of  the 
witnesses  who  have  appeared  here,  representing  the  power  develop- 
ment side.  I  mean  from  the  private  point  of  view — and  I  do  not  sa}* 
that  at  all  in  criticism;  I  think  they  sh(»uld  be  here  and  say  frankly 
uhat  they  do  think — )  ut  I  find  some  of  those  witnesses  seem  to  1  e 
*!iscussing  the  very  fimdamental  question  of  any  reflation,  whether 
*  y  the  State  or  Federal  Government,  and  such  questions  for  instance, 
»s  rompensation.  I  find  a  discussion  as  to  whether  the  granting 
pt>wer,  whether  the  State  or  the  Federal  (\)vernment.  should  as  a 
matter  of  fact  exact  any  compensation  at  all. 

Senatob  Smoot.  .\s  I  remem^  er,  most  of  the  witnesses  have — 
H^pecially  those  who  have  come  from  Galifornia,  ajul  everj'one,  as  I 
T'-meml  er — stated  that  the  utilities  commission  or  the  railroad 
roimnission  of  California  was  very  satisfactory  to  them. 

Mr.  FiSHEB.  Oh,  yes;  hut  that  still  does  not  meet  the  points  I 
have  mentioned. 

Senator  Gi-abk.  Mr.  Fisher,  did  not  the  point  you  mention,  as  to 
whether  the  (ovemnient  shall  exact  compensation  for  the  use  of  the 
waters,  at  the  same  time  take  into  account  the  question  of  the  proper 
authority  to  control  ? 
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Mr.  Fisher.  No;  there  is  that  question,  Senator  Clark,  but  in 
addition  to  that,  you  must  recall  considerable  discussion  in  thi<i 
record  as  to  whether  or  not  the  imposition  of  compensation  of  any 
kind,  whether  by  State  or  Federal  Ciovemment,  was  not  an  indin*ct 
tax  on  the  consumer. 

Senator  Clark.  Oh,  yes. 

Mr.  Fisher.  There  are  a  lot  of  fundamental  questions  of  that  kind 
which  do  not  touch  the  question  of  whether  the  State  or  Federal 
Government  shall  do  it,  but  do  touch  the  question  of  what  should  b«* 
done  if  either  the  State  or  the  Federal  Government  regulates. 

Senator  Clark.  That  is  true. 

Mr.  Fisher.  Considerable  emphasis  has  been  placed  upon  tho>e 
things  and  I  thought  it  might  be  helpful  just  to  refer  briefly  to  t\s  o 
or  three  matters  that  seem  to  me  to  tnrow  some  light  upon  ft. 

My  method  of  approaching  this  thing,  Sc^nator,  would  be  thw:  I 
should  consider  first  what  ought  to  be  done  in  the  public  interest,  by 
any  governmental  agency,  no  matter  whether  State  or  Federal  - 1  do 
not  mean  the  minute  details,  but  what  ought  to  be  in  any  permit 
whether  granted  by  the  State  or  Federal  (Jovemment — but»  naving 
ascertained  those  tnings,  then  I  would  inquire  which  agency,  State  or 
Federal  (Jovemment,  was  the  most  appropriate  agency"  to  do  il, 
whether  there  were  any  legal  questions  mvolved  and  wHether  then* 
were  any  questions  of  policy  and,  above  and  beyond  all  else,  whether 
the  most  effective  way  of  accomplishing  those  things,  both  in  tho 
interest  of  the  powor  developer  and  the  public,  was  not  to  have  thi» 
State  and  the  Federal  Government  cooperate  in  producing  tln» 
desired  results. 

However,  the  first  thing  in  any  intelligent  discussion  of  the  matti^r. 
it  seems  to  me,  Is  to  detennine  what  is  the  result  to  be  desired,  aiui 
it  was  with  that  purpose  that  1  was  starting  to  discuss  some  of  tht>^e 
fundamental  questions,  and  I  will  tr>'  to  be  lis  brief  as  Tcan. 

A  number  of  years  ago  I  was  appointed  a  member  of  the  so-calle^i 
coimnitteo  of  twenty-one,  or  commission  of  twenty-ono,  appointed  by 
the  National  Civic  Federation.  It  made  what  at  that  time  was 
undoubtedly  the  most  extensive  study  of  public  utilities  that  had 
been  made  anywhere.  A  considerable  fund  of  money  was  raised  for 
the  purpose  of  providing  that  commission  with  expert  advice,  en^- 
neers,  and  accountants.  That  commission  took  illustrative  cases  in 
the  United  States  of  the  various  public  utilities  in  connection  with 
dectric  light,  street  railways,  water,  and  things  of  that  sort,  and  also 
took  illustrative  ciuses  in  Europe,  particularly  in  Cireat  Britain, 
taking,  upon  the  one  hand,  an  illustrative  case  of  tho  public  ownership 
and  operation  of  such  a  utiUty,  and,  on  the  other  hand,  the  private 
ownership  and  operation  of  such  a  utility,  and  checked  them  up  gen- 
erally and  then  put  engineers  at  work  on  the  plant^s  and  equipments 
anti  put  accountants  to  work  on  the  financial  records  with  a  view  to 
comparing  tho  two. 

Now  on  that  commission  were  representatives  of  the  diiTerent  inter- 
esis,  like  Melville  E.  IngalLs,  president  of  the  Rig  Four  railroad,  who  was 
chairman,  and  it  embrace<l  m  its  membership  such  men  as  Mr.  Clark, 
who  reprosenteil  the  General  Electric  Co.;  Mr.  E<lgar,  who  represented 
the  Boston  electric  light  and  power  development  -I  foreet  whether 
it  Is  called  the  Now  England  Edison  Co.  or  the  Boston  EdLson  Co.; 
Mr.  Walton  dark,  of  Phila<le1phia,  who  represented  the  l^.  G.  I.;  and 
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a  number  of  other  people.  And  there  were  a  number  of  men  who 
mieht  be  said  to  represent  the  radical  side,  like  Parsons,  of  Boston, 
ana  Bemis,  of  Qeveland — ^men  of  that  type. 

Now,  the  remarkable  thing  about  it  was  this,  that  when  we  got 
down  to  the  final  preparation  of  the  report  we  were  able  to  get  an 
absolutely  unanimous  report  upon  the  various  conditions  which  it 
was  conceded,  as  a  result  of  our  investigation,  ought  to  be  required 
of  any  privately  owned  and  operated  public  utility,  with  the  single 
exception  of  Mr.  Walton  Clark,  of  Philadelphia,  who  dissented.  Mr. 
ClarK,  who  represented  the  General  Electric  (I  have  forgotten  his 
full  name,  I  think  it  was  W.  J.)  and  Mr.  Edgar  who  represented  the 
Boston  Electric  L^ht  people  noted  a  difference  of  opinion  as  to  the 
method  of  expressing  one  or  two  things  in  the  report,  but  concurred 
otherwise.  Mr.  ClarK,  of  Philadelphia,  concurred  m  nothing  and  dis* 
agreed  with  everything  there  was  m  the  report  and  even  where  there 
was  something  where  he  did  not  disagree  as  to  the  substance  of  it,  he 
wanted  to  state  it  in  some  other  way. 

Senator  Clabk.  I  suppose  that  runs  in  the  blood.     [Laughter.] 

Mt.  Fishkb.  I  think  so.  It  was  possibly  a  natural  condition  duo 
to  the  individual  and  due  to  his  point  of  view. 

I  have  called  attention  to  that  because  you  will  find  that  that 
report  unanimously,  with  the  exceptions  I  ha  re  mentioned,  agreed 
that  certain  things  ought  to  be  done  in  the  public  interest,  sucn  as  the 
provision  for  a  term  grant,  the  reservation  of  the  power  to  take  over, 
the  provision  for  compensation,  the  provision  for  the  regulation  of 
rates,  and  things  of  that  sort  that  in  those  days  were  not  so  clear  as 
they  are  now. 

And  if  you  take  the  report  of  vour  International  Waterways  Com- 
mission, imanimously  made  to  tne  Senate;  if  you  will  look  at  that 
report  you  will  find  it  signed  unanimously  bv  men  of  the  greatest  dif-* 
ference  in  point  of  view,  certainly  many  of  them  who  could  not  be 
accused  of  radicalism  or  imdue  neglect  of  the  proper  protection  of 
private  investment.  Those  men  unanimouslv  agree  on  certain  things 
which  seem  to  be  in  dispute  between  members  of  vour  committee. 
That  commission  unanimously  recommends  certain  things  which  seem 
to  be  still  subject  to  dispute  here. 

Now  I  had  before  me,  as  Secretary  of  the  Interior,  quite  an  exten- 
sive* conference  with  the  power  people  to  which  I  invited  those 
eontlemen  to  discuss  the  question  of  what  regulations  ought  to  be 
afopted  by  the  Secretary  of  the  Interior  to  carry  out  the  existing 
law  and  make  it  as  effective  as  possible  in  botti  the  public  and  private 
interest:  and  the  same  differences  of  opinion  developed  there  that 
.have  developed  here.  For  instance,  I  have  been  very  much  inter- 
ested in  the  tcstimonv  given  to  you  by  Mr.  Cooper.  Mr.  Cooper 
romplaine<l  of  few  of  tnose  things  tliat  were  complamed  of  by  others. 
If  vou  will  take  his  testimonv,  as  I  took  and  read  it  last  night,  you 
wifl  find  that  he  has  very  Uttle  complaint  in  regard  to  many  of  those 
tilings  which  seem  to  bother  many  of  the  other  gentlemen  very 
much. 

Senator  Smoot.  Mr.  Cooper's  plant  was  built  on  a  navigable  stream 
and  not  a  nonnavigable  one.  I  think  Mr.  Cooper  went  so  far  as  to 
aay  that  he  believed  that  the  water  belonged  to  a  State  in  a  non- 
navigable  stieam  and  the  regulation  of  water  within  a  State  was  quite 
different  from  the  regulation  of  waters  within  a  navigable  stream. 
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Mr.  Fisher.  In  certain  respects,  but  not  in  regard  to  any  of  these 
matters  which  I  am  now  discussing.  You  wilifindi  of  course,  he 
said  there  was  a  difference,  and  there  is  a  difference,  but  not  as  to  any 
of  these  matters  that  I  am  discussing.  These  relate  to  the  question 
of  what  the  State  should  exact  if  it  were  to  erant  the  power,  quite  aa 
much  as  to  what  the  Federal  Government  suiould  exact  if  it  were  to 
grant  the  power.  You  find  a  lot  of  these  gentlemen  insisting  that 
neither  the  State  nor  the  Federal  Government  should  exact  certain 
things,  and  their  opposition  does  not  depend  npon  who  grants  the 
permit,  but  it  relates  to  what  kind  of  a  permit  either  the  State  or 
the  Federal  Government  should  grant. 

Senator  Works.  Mr.  Fisher,  that  only  involves  a  aueetion  of 
dollars  and  cents.  At  least,  that  is  a  question  of  whether  it  does 
not  add  that  much  of  a  burden  on  the  consumers.  I  do  not  think 
the  power  developers  are  very  much  interested  in  that  question, 
myself. 

Mr.  Fisher.  They  seem  to  be.  Senator. 

As  Secretary  of  the  Interior  I  had  a  hearing  and  discussion  at 
which  there  were  a  number  of  gentlemen  representing  that  side 
of  the  question,  and  I  noted  that  the  chief  anxiety  about  the  pro- 
tection of  the  consumer  and  about  the  question  as  to  whether  the 
State  ought  not  to  run  these  things  is  almost  invariably  voiced  by 
the  representatives  of  the  power  aevelopers. 

Senator  Works.  Well,  tney  may  use  that  as  a  means  of  defeating 
objectionable  legislation,  but  what  I  am  talking  about  is  the  practical 
effect  of  it.  Wnen  you  put  the  law  in  force,  certainly  any  snm  of 
money  paid  by  the  developing  corporation  will  be  charged  up  against 
the  consumers  as  a  part  of  the  operation  expenses  and  eventuallv 
the  consumer  will  have  to  pay  it.  It  may  amount  to  a  very  small 
matter,  probably  will;  but  I  am  talking  about  the  principle  and 
practical  effect  of  it. 

Mr.  Fisher.  There  is  a  differeone  between  the  principle  and  the 
practical  effect  of  it.  The  difficulty  is  this,  that  because  in  certain 
aspects  the  exaction  of  compensation  by  the  granting  power  theo- 
retically may  possibly  have  an  effect  upon  the  price  paid  by  the 
consumer,  that  theoretical  possibility  is  used  as  an  objection  to  a 
very  practical  provision  which,  in  my  judgment,  will  have  precisely 
the  opposite  effect.  I  think  you  brought  it  out,  Senator,  in  tne  ques- 
tion you  asked  certain  of  the  witnesHcs.  I  ttiink  your  very  questions 
put  yesterday  indicate  that  in  your  opinion,  those  things  will  have 
no  practical  effect  of  incret\sing  the  price  to  the  consumer,  for  you 
make  it  clear  that  what  you  are  doing  is  emphasizing  the  purely 
theoretical  side  of  it  and  concede,  by  the  very  form  of  your  ques- 
tions, that  it  will  not  have  any  practical  effect. 

Senator  Works.  No.  1  do  not  think  it  is  u  matter  of  theory,  Mr. 
FiHhor.  It  is  a  lo^al  pro]M>Hition  that  1  am  Tiresonting.  iJetrally 
fil>eakin^,  of  c*ourse,  the  ih ^r^re  is  made  against  tne  coiiHumor.  There 
is  not  any  question  about  that.  But  what  the  practical  effect  of  it 
will  bo  as  to  the  additional  amount  that  the  consumer  will  have  to 


pav,  that  is  another  matter. 
Mr.  FisiiKR.  Well,  it  is  of  li 


little  connoquence  to  the  consumer  if  it 

t  Upoi 

Senator  Works.  (Vrt 


does  not  havo  any  effect  ut>«tn  what  he  has  to  pay, 

ainiv. 
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Mr.  FisHEB.  If  the  State  or  the  Federal  Government,  whichever 
irmnts  the  permit,  exacts  compensation  and  by  that  requirement  is 
enabled  to  nuike  its  regulation  effective — and  it  can  make  it  effective 
in  no  other  way  so  well — and  that  regulation  or  that  exaction  of 
compensation  does  not  affect  the  {)rice  to  the  consumer,  there  would 
seem  to  be  no  valid  public  objection  to  it.  Experience  justifies  us 
in  the  conclusion  that  upon  the  contrary  we  get  certain  very  distinct 
public  advantages  by  exacting  compensation.  And  that,  it  seems 
to  me,  disposes  of  the  matter  and  disposes  of  it  in  favor  of  reserving 
the  compensation.  But  it  is  not  true  that,  even  as  a  matter  of 
theory,  tne  exacting  of  compensation  from  any  hydroelectric  develop- 
ment does  increase  or  does  affect  the  price  to  tne  consumer.  There 
never  has  been  any  successful  attempt  to  answer  the  proposition  put 
forward  by  the  Commissioner  of  Corporations,  in  ms  report  some 
years  ago  on  water  power  and  repeated  by  a  great  many  others, 
among  them  myself,  that,  as  a  mutter  of  fact,  there  are  very  few 
communities  in  which  hydroelectric  power  furnishes  or  is  able  to 
supply  the  entire  market.  A  large  portion,  varying  in  different 
plrt(  es,  is  always  furnished  by  steam-generated  power.  If  the  steam- 
<reiierated  power  costs  more  to  produce  thnn  the  water-generated 
power,  it  is  perfectly  apparent  that  no  regulation  by  either  State  or 
Federal  public  utility  can  reach  the  situation  so  as  to  protect  the 
consumer.  You  cun  not  discriminate,  in  regulating  the  price  of 
power  to  the  consumer  in  a  given  community,  between  the  sources 
from  which  it  is  derived.  You  can  only  regulate  the  price  of  electric 
current  as  it  is  delivered  to  the  consumer,  and  that  for  sever^jl  ref»sons. 

Senator  Smoot.  Mr.  Fisher,  right  there  I  wish  to  say  that  in  relation 
U)  the  production  of  electric  power  by  steam  in  most  cases  it  is  done 
for  the  purpose  of  carryini?  over  the  peak  loads.  They  do  not  run  for 
the  full  24  hours  in  evei'y  day. 

ilr.  Fisher.  By  steam? 

Senntor  Smoot.  By  steam.  And  one  other  thing  in  connection 
with  steam  power  is  this,  thit  in  many  places  they  iire  compelled  to 
\i\ve  a  power  that  is  more  reliable  than  the  power  upon  a  long  trans- 
mission line  that  is  affected  by  the  winds  and  effected  by  the  light- 
ning and  affected  in  an  untold  number  of  ways.  I  know  companies 
that  keep  steom  powers  &s  reserves,  und  that  only,  and  they  are  com- 
])elied  to  do  it.  Now,  they  are  charged  up  as  steom  powers,  but 
there  b  no  necessity  for  them  except  in  case  of  accident  or  safety. 

I  know  of  cases  where  there  are  steam  powers  that  do  not  run  over 
tliree  or  four  hours  of  the  24  to  carry  the  peak  lojids  that  come  when 
the  street  cars  are  heavily  loaded  or  some  great  power  consumer  re- 
Quires  extra  power  at  a  particular  time  of  the  day.  Those  things,  I 
think,  are  the  reasons  why  steam  power  is  used  m  connection  with 
electric  power  and  why  it  is  stated  that  there  is  not  sudicient  power 
\o  i4ike  care  of  the  consumers. 

1  understand  now,  and  it  wrs  so  stated  by  <me  of  the  witnesses, 
th.-t  the  amount  of  power  produced  in  lower  California  is  something 
like  25  per  cent  more  than  is  wanted  in  the  way  of  consumption. 
I  suppose  the  time  will  never  come  when  they  will  not  have  to  have 
miTe  produced  than  the  consumer  really  needs,  because  the  trade  is 
^ivring  so  rapidly. 

Mr.  Fisher.  Senator,  I  am  fairly  familiar  with  the  use  of  auxiliary 
steam  power  in  connection  with  hydroelectric  power.    That  is  not 
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what  I  was  talking  about.  Wliile  it  is  quite  true  that  auxiliary 
steam  power  is  used  and  required  in  manj  cases  to  supplement  the 
requirements  of  a  hydroelectirc  company,  it  is  also  true  tnat  in  many 
cases  the  steam  power  is  generated  entirely  outside  of  that  and  in 
competition  with  the  hydroelectric  company.  I  am  discussing  con- 
ditions of  that  character  and  not  of  the  other  character. 

I  am  also  aware  of  the  fact  it  is  contended  by  certain  people  that 
steam  power,  as  a  matter  of  fact,  can  be  developed  for  less  than 
hydroelectric  power  and  it  possibly  can  in  some  instances.  But,  in 
those  instances  what  I  am  now  discussing  has  no  application.  Never- 
theless, there  does  remain  a  considerable  field  in  which  the  principle 
to  which  I  have  just  called  attention  applies  directly  and  m  which 
it  is  apparent  that  the  theory  of  regulation  can  not  reach  the  case. 

In  aadition  to  that  we  all  Know,  from  our  own  experience — those 
of  us  who  have  had  to  do  with  puoUc  utility  commissions — that  the 
regulation  of  the  price  is,  as  a  matter  of  fact,  seldom  if  ever  affected 
by  the  amount  of  compensation  exacted  by  the  State  or  local  com- 
munity. We  find  that  what  happens,  in  many  instances,  is  that 
where  taxation  increases  or  where  compensation  is  exacted,  the  net 
returns  upon  the  stock  of  the  corporation,  and  the  dividends  never- 
theless increase  and  that,  as  a  matter  of  fact,  this  theory  that  be 
cause  you  have  exacted  compensation  to  be  paid  the  Government, 
the  pnce  paid  by  the  consumer  must  be  affected  never  has  and  never 
does  work  out  in  practice. 

Senator  Smoot.  Take  the  California  Railroad  Commission. 

Mr.  FisiiER.  Yes. 

Senator  Smoot.  They  first  find  out  what  the  nhjrsical  value  of  the 
property  is,  the  actual  value  of  it.  Then  they  taKo  into  consideration 
the  expense  of  maintaining  it  and  operating  it,  and  due  allowance 
for  doprociation.     Then  they  make  the  rate  based  on  that  valuation  t 

Mr.  VisiiER.  Yes. 

Senator  Smoot.  Now  that  power  is  taxed  by  the  Government  or  by 
the  State.  That  is  taken  nito  consideration  and  the  rate  macfe 
accordingly. 

Mr.  Fisher.  Yes. 

Senator  Smoot.  And  how  can  you  say  that  the  consumer  does  not 
pay  the  charge  in  a  case  Hke  that  f 

Mr.  FisiiEH.  In  a  ca.se  like  that,  where  the  tax  is  put  in  as  a  part  of 
the  cost  and  has  any  appreciable  effect  upon  the  price,  of  course 
the  consimier  does  pay  that.  Senator. 

Senator  Smck)T.  Tnat  will  be  the  case  in  every  State  that  hhs  a 
utiUty  commission  that  amounts  to  anything. 

Mr.  FisiiER.  Unfortunati»ly  not.     It  has  not  worked  out  so  in  the 

fast,  and  one  of  the  exp<^rienres  we  had,  while  I  was  Secn»tarj'  of  the 
nterior.  was  with  reference  to  this  very  same  California  commission. 
I  called  in  my  oflice  this  conference  with  repn^sentntives  of  the  power 
people,  inviting  all  tliose  I  knew  to  be  at  all  active  in  this  matter; 
and  a  very  considerable  nunibi*r  of  them  came.  I  see  hero  in  the 
room  a  number  of  those  who  were  there.  And,  among  other  things, 
I  invited  the  members  of  the  ('alifornia  commission,  and  Mr.  Eshel- 
man,  who  I  understand  was  chairman  of  that  commission,  was  pre;^ 
ent.  He  is  a  man  who  is  exceedingly  popular,  and  I  think  has  just 
been  elected  lieutenant  governor. 
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**^nator  Works.  Yes. 

Mr.  FiSH£R.  He  is  a  very  eflBcient  man,  and  he  was  present,  and 
there  were  also  representatives  of  some  of  the  same  California  interests 
which  have  appeared  before  your  committee.  And  they  expressed 
a  sTcat  deal  of  anxiety  about  the  Federal  Government  slopping  over 
onto  the  functions  of  the  State  of  CaUfomia  and  spoke  about  how 
effectivelv  they  were  being  regulated  bjr  the  State  commissFon.  I 
expressed  then  the  same  sentiment  or  opinion  that  I  have  expressed 
here,  namely,  that  it  was  very  singular  to  me  that  that  anxiety  was 
always  expressed  by  the  representatives  of  power  development,  and 
I  asl^ed  ^u*.  Eshelman  how  he  felt  about  it.  Mr.  Eshehnan  had  no 
hesitation^  whatever  in  Faying,  very  definitely,  that  he  had  no 
apprehensions  about  the  Federal  Government  in  any  way  impinging 
upon  any  of  the  functions  of  the  State  of  California  or  of  his  commis- 
sion ;  but,  on  the  contrary,  he  and  his  commission  welcomed  it  and 
thought  it  was  wise  public  poUcy. 

Now,  we  put  it  up  to  Mr.  Eshelman,  and  he  had  another  repre- 
sentative of  the  commission  present  with  him,  Mr.  Marks,  I  think,  of 
tlie  water  commission.  Mr.  Eshelman,  I  think,  was  representing  the 
railway  conmiission  and  Mr.  Marks  the  water  commission,  so  we  had 
the  two  interests  there,  and  we  asked  them  how  they  felt  about  it. 
Wo  put  before  them  all  of  these  various  suggestions  involving  com- 
pensation, involving  regulation,  and  involving  all  of  those  things  that 
are  in  this  Ferris  bill,  and  they  said  thev  not  only  had  no  objection  to 
them,  but  they  said  they  welcomed  them,  that  they  thought  them 
wise  tilings  from  a  public  point  of  view. 

Now  I  happen  to  nave  here  a  transcript  of  the  proceeding,  and  Mr. 
Eshelman  said: 

I  would  Bay  that  I  a^^rec  abpoliitely  that  there  should  be  not  only  coordination  of 
the  work,  but  w  here  there  is  any  doul>t  or  there  will  be  any  overla]>ping  of  jurisdiction 
or  authority,  in  any  reeard,  1  think  that  it  should  be  taken  care  of  both  by  the  Federal 
and  the  State  Governments. 

Now,  I  do  not  know  just  how  you  could  get  a  more  authoritative 
declaration  from  the  point  of  view  of  a  State  utilities  commission  as 
to  the  question  of  overlapping  on  State  authority,  to  which  I  find 
in  your  hearings  the  most  attention  is  given. 

b«nator  Smoot.  This  bill  does  not  provide  for  any  cooperation 
between  the  Federal  Government  and  State  commissions. 

Mr.  Fisher.  I  think  it  does  just  that,  if  you  will  pardon  me. 

Senator  Smoot.  Of  course,  I  should  put  it  this  way,  that  in  my 
opinion  it  does  not. 

Mr.  Fisher.  You  are  right  in  saying  it  does  not  in  terms  provide 
any  coordination  or  cooperation,  and  it  does  not  provide  any  machin- 
ery for  cooperation,  but  the  very  effect  of  the  bill  is  necessarily  in  that 
direction.  Hie  bill  does  contain,  as  you  will  remember,  a  pro- 
vision that  the  Federal  Government  b  to  exercise  its  regulatory 
functions  only  where  the  State  government  does  not  provide  an  ade- 
quiite  commission,  and  the  biU  does  provide  for  compensation. 

Xow,  the  compensation  feature  is  a  very  essential  provision  for 
•directive  cooperation.     It  is  only  in  that  way 

Senator  Smoot.  The  bill  provides,  of  course,  for  compensation  to  the 
Government;  but  it  does  not  say  anything  in  relation  to  compensation 
to  the  State  at  all 
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Mr.  FiSHEB.  Oh,  I  understand  that;  but  it  does  provide — ^I  am  now 
speaking  to  the  cooperative  features — ^for  compensation  to  the  Fed- 
eral Oovemment,  and  this  bill  provides  that  one-half  of  the  monev  so 
derived  shall  go  first  to  the  irrigation  fund,  and,  second,  that  it  skall 

fo  to  the  State.    Now,  that  is  very  practical  cooperation.    It  may  not 
e  as  effective  as  some  other  means  of  cooperation. 

Senator  Clark.  Mr.  Secretary,  that  is  not  exactly  cooperation, 
but  that  is  a  sharing  in  the  profits. 

Mr.  Fisher.  Yes. 

Senator  Clark.  Now,  whore  in  this  bill  is  the  State  granted  any 
cooperation  in  the  question  of  site,  in  the  cjuestion  of  operation,  or 
in  tne  Question  of  anything  except  that  which  you  have  mentioniHl  1 

Mr.  FisnER.  I  have  mentioned,  I  think,  Senator,  that  which 
seems  to  me  to  be  of  most  vital  interest  to  the  citizens  of  the  States 
namely,  the  regulatioTi  of  service  and  charge.  I  assume  that  the 
people  of  the  State  of  California  are  more  concerned  in  the  question 
as  to  the  service  tliey  get  and  the  price  they  pay  for  it  than  in  any- 
thing else,  and  that  very  thing  is  provided  for  in  this  bill,  that  the 
Federal  Government  shall  exorcise  jurisdiction  over  that  and  over 
the  regulation  of  securities  Issued  by  those  companies  or  ifrant4*4>s 
until  such  time  and  only  until  such  time  as  the  State  provides  an 
agency  to  accomplish  that. 

Senator  Clark.  Just  whore  is  that  stated  in  the  bill  in  clear  and 
unequivocablo  form,  Afr.  Secretary  ?    In  eection  9  ? 

Mr.  Fisher.  I  think  you  vdll  fuid  it  in  section  9.     Section  9  reads : 

That  in  case  of  the  development,  generation,  transmiflBion,  or  uae  of  powrr  or 
eneiKy  under  a  lease  |^ven  under  this  act  in  a  State  which  has  not  provided  a  commit 
sion  or  other  authority  having?  power  to  r«culato  the  rates  and  service  of  electrical 
energy,  and  the  issuance  of  stoclc  and  bonds  by  public  utility  corporations  eofcaml 
in  power  development,  transmission,  and  distribution,  the  control  of  service  ana  M 
chances  of  service  to  consumers  and  stock  and  bond  issues  shall  be  vested  in  the 
8ecn>tary  of  the  Interior  or  committed  to  such  body  as  may  be  authorized  by  PedenJ 
statute  until  such  time  as  the  State  shall  provide  a  commission  or  other  authority 
for  such  ref^ulation  and  control. 

Senator  Clark.  Now,  Mr.  Secretary,  what  would  you  infer  that  to 
mean,  for  instance  taking  the  California  laws  to  which  reference  haa 
been  made,  that  in  California,  the  Federal  Ciovemment,  undc*r 
this  bill,  would  not  have  any  power  to  recidate  rates  or  service 
for  electrical  energy  and  the  issuance  of  stock  and  bonds  by  public 
utilities  corporations  t 

Mr.  FisHRR.  I  should  think  so. 

Senator  Clark.  That,  so  far  as  California  is  concerned,  in  that 
State,  where  they  have  a  public  utilities  commission,  this  bill  is  futile 
and  that  there  is  no  power  conferred  upon  the  Federal  (ioTemment 
in  those  respects! 

Mr.  FiAHRR.  So  far  as  intrastate  business  is  conceme<l. 

Senator  Clark.  Right  in  connection  Mrith  that,  I  want  to  read 
you  section  3,  which  shys: 

In  case  of  the  development,  generation,  timnrnnlssion,  and  use  of  power  or  energy 
under  such  a  lease  in  a  Territory,  or  in  two  or  more  States,  the  regulation  and  control 
of  service  and  of  chams  for  service  to  consumers  and  of  the  iauance  of  stock  and  bonds 
by  the  lessee  is  hereby  conferred  upon  the  Becrstary  of  the  Interior  or  comaoitled  to 
■uch  body  as  may  be  provided  by  Federal  statute. 

Now,  nearly  every  plant  has  an  interstate  business  and  under 
this  the  intrastate  ^business  would  bo  controUetl  by  the  Federal 
Government. 
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Mr.  Fisher.  The  control  of  interstate  business,  of  course,  I  assume 
was  what  was  intended  to  be  covered  by  section  3;  and  the  entire 
matter  as  to  how  far  the 'control  of  interstate  business  would  effect 
interstate  business  I  also  assume  would  be  entirely  under  the  control 
of  Congress  to  the  extent,  and  to  that  extent  only,  that  it  wiis  a  proper 

£21  rt  of  the  regulation  of  the  interstate  business.  The  sf  me  questions 
ave  arisen  in  connection  with  railroad  mutters.  The  fact,  Senator, 
that  the  transmission  of  hydroelectric  energy  over  long  distances 
has  now  progressed  to  such  a  point  that  this  Business  is  tied  up  and 
has  become  largely  interstate  m  character  is  a  fact  which  can  not  be 
changed  by  any  legislation.  It  can  only  be  recognized  and  dealt 
niith  by  legislation.  It  is  exactly  the  same  i<8  the  situation  hcs  been 
in  the  railroad  world.  You  are  facing  an  inevitable  economic  develop- 
ment, and  you  have  to  deal  with  it  just  as  vou  had  to  deal  with  it  in 
the  case  of  the  railroads.  You  will  find  tne  demand  that  you  deal 
with  interstate  transmission  of  electric  power  just  as  cm]'hitic  and 
just  s8  irresistible  ns  has  been  true  of  the  railroad  work,  i  nd  you  will 
find  that  same  demand  made  by  the  power  developers  themselves, 
just  as  it  h:s  been  and  is  being  made  by  the  railroads. 

In  my  opinion  the  interests  of  an  investor  in  and  devel<>]^er  of  hydro- 
electric energy  are  identical  with  the  extension  of  Federal  authority 
over  these  interstate  concerns  in  the  same  wtiy  and  to  the  same  extent 
nnd  no  further  than  is  true  in  the  case  of  the   railronds. 

Senator  Clabk.  Taking  that  practical  possible  condition,  as  far  as  a 
corporation  was  oi^anized  under  the  laws  of  the  State  of  California, 
whose  initial  purpose  was  simply  to  transmit  energy  within  the  State, 
m  that  event,  according  to  your  notion,  the  Government  would  have 
nothing  to  say  in  regard  to  the  amount,  choracter,  or  phce  at  which 
securities  should  be  issued. 

In  the  course  of  their  business  it  mi^ht  develop,  as  the  railroads 
have  developed  from  the  start,  that  their  business  eventually  crosses 
State  lines  into  Arizona  or  elsewhere.  Now,  it  is  not  to  be  assumed, 
I  suppose,  that  any  of  the  securities  which  theretofore  had  been 
issued  would  be  under  the  control  of  the  Greneral  Government,  but 
only  those  that  were  thereafter  issued  f 

Mr.  Fishes.  I  should  assume  so. 

Senator  Clabk.  You  think  that  would  be  the  legal  effect,  as  the 
bill  stands  f 

Mr.  FiSHEB.  That  would  be  my  judgment.  That,  I  think,  is  a  true 
statement  as  to  the  railroad  securities,  is  it  not  ? 

Senator  Clabk.  I  think  so.  I  just  wanted  to  get  your  notion  on 
that. 

Mr.  FiSHEB.  I  think  so. 

Senator  Nobbis.  I  would  like  to  ask  you,  right  along  that  same 
line:  Suppose  this  bill  was  enacted  as  it  stands  now  and  some  corpo- 
ration under  it  develops  water  power  in  California,  where  thev  have 
a  commission,  and  they  extend  their  lines  across  the  line  into  Oregon, 
where  they  likewise  have  a  State  oonunission,  is  it  your  idea  that  the 
service  and  the  rates  in  California,  in  such  a  case,  would  be  fixed  by 
the  California  commission,  and  that  the  service  and  the  rates  in 
(Brecon  would  be  fixed  by  the  Federal  authority  ? 

1&.  FiSHEB.  I  assume  that  in  the  first  instance  that  would  neces- 
sftrily  be  so,  Senator. 
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Senator  Nobris.  Would  it  be  different  from  any  other  instanc4>  of 
that  kind  where  that  is  the  case  now  i 

Mr.  Fisher.  I  should  think  that  probably  would  be  the  result,  ino<i* 
ified  only  by  the  same  considerations  that  modify  the  same  situation  in 
the  railroad  world,  as  shown  by  the  Minnesota  case,  or  the  Texas  CAse. 

Senator  Norris.  In  the  particular  case  I  have  put,  the  stocks  and 
bonds  of  this  corporation  would  be  imder  the  control  of  the  Secretary, 
would  they  not  ? 

Mr.  Fisher.  I  think  along  the  line  that  Senator  Clark  has  sug- 
gested,  those  subsequently  issued  would  probably  be  under  the  con- 
trol of  the  Secretary. 

Senator  Norris.  Originally  ? 

Mr.  Fisher.  You  are  speaking  of  a  concern  that  starts  with  tliM 
interstate  business  ? 

Senator  Norris.  Yes. 

Mr.  Fisher.  I  suppose  they  would  be. 

Senator  Norris.  The  stocKs  and  bonds  of  the  corporation  in  Call- 
fornia,  in  that  case,  would  be  under  the  control  of  the  Secretary  of  the 
Interior  too,  but  the  service  and  the  rates  in  California  would  be 
under  the  control  of  the  California  commission  t 

Mr.  Fisher.  Well,  subject  to  the  conditions  that  I  have  referred  to. 
I  assume  that  there  is  constantly  increasing,  and  inevitably  will  in- 
crease, whether  we  like  it  or  not,  a  necessity  for  recojpudng  the 
effect  upon  interstate  business  of  the  business  strictly  confined  within 
the  limits  of  a  State. 

Senator  Norris.  I  do  not  see  any  modification  that  could  romn 
there.  The  stocks  and  bonds,  of  course — the  monev  derived  from 
the  sale  of  stocks  and  bonds — would  be  used  to  develop  the  plant  in 
California  and  also  in  Oregon  ? 

Mr.  Fisher.  Yes. 

Senator  Norris.  Of  course  it  is  conceded,  I  think,  under  the  bill, 
that  if  they  did  not  cross  the  line  into  Oregon  then  the  Secretary* 
would  not  nave  anything  to  do  either  with  rates  or  service  or  sUm^Ljk 
or  bonds  ? 

Mr.  Fisher.  Yes. 

Senator  Norris.  But  I  am  putting  a  case  where  they  start  with 
the  avowed  intention,  carried  out,  to  develop  energy  m  California 
and  sell  it  both  in  California  and  Oregon,  and  the  stocks  and  bonds 
for  that  concern  could  not  be  differentiated  as  to  what  part  shtmUi 
be  used  in  one  State  and  what  in  the  other.  In  that  case  the  Secretory* 
would  cx)ntrol  the  issue  of  those  securities  f 

Mr.  Fisher.  He  would. 

Senator  Norris.  Continually  and  all  the  time  ? 

Mr.  Fisher.  I  assume  so.  What  is  the  alternative  t  They  must 
either  be  controlled  by  the  State  of  California  alone,  itbeinir. 
as  I  understand  in  your  case,  the  State  where  the  incorporation 
occurs 

Senator  Norris.  Yes. 

Mr.  Fisher  (continuing).  With  the  consequent  complaint  that 
might  come  from  Oregon,  the  other  State,  that  its  interests  wore 
not  being  pn>perlv  looke<l  after,  or  the  State  of  Oregon  would  have 
to  intervene  an<l  Dy  appn>priate  laws  covering  the  transmission  <>f 
electric  energy  withm  its  boundaries,  compel  the  corporation  to  rein- 
corporate in  the  State  of  Oregon,  which  is  the  case  with  the  raiU 
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n^ads,  thus  leading  to  the  very  difficulties  that  have  arisen,  for 
instance,  in  the  case  of  the  Milwaukee  &  St.  Paul  extension,  and 
U%  pjeat  complaint  on  the  part  of  power  developers  and  investors. 

Senator  Norris.  I  have  felt,  individually,  that  that  was  really 
not  the  intention  of  the  bill.  It  is  my  idea  tnat  is  what  the  bill  ought 
Ui  do,  but  I  have  had  some  doubt  as  to  whether  there  was  not  a 
04»nflict  between  section  3  and  section  9  in  that  kind  of  a  case  that  I 
have  put,  and  whether  it  would  not  raise  some  legal  difTculty  if  there 
were  not  some  change  made  in  the  bill. 

Mr.  Fisher.  1  have  assumed  that  the  bill  had  the  intention  you 
speak  of  and  I  have  not  thought  that  there  was  any  conflict.  But 
I  have  not  examined  the  bill  for  the  purpose  of  seeing  that  the  precise 
language  in  any  one  section  fitted  in  with  the  precise  lan^^age  in 
another  section.  I  have  been  more  concerned  with  the  general  features 
of  the  bill  than  with  the  specific  language. 

Senator  Sterling.  Did  I  undei-stand  you  to  say,  in  answer  to 
Senator  Norris,  that  you  thought  that  the  pubhc  utifities  commission 
in  Or^on,  to  which  State  the  power  was  transmitted  frcmCalifornia, 
would  nave  the  power  there  to  fix  the  rates  ? 

Mr.  Fisher.  No  ;  I  assume  not.  If  the  power  was  transmitted  from 
California  into  Oregon,  I  assume  it  would  be  interstate  in  character 
ami  that  the  Secretary  of  the  Interior  would  have  the  power,  under 
this  bill,  to  make  regulations. 

Senator  Sterlixo.  Notwithstanding  a  public  utilities  commission 
existed  in  the  State  of  Oregon  ? 

ifr.  Fisher.  Quite  so.  Now  an  interesting  thing  in  that  connec- 
tion is  that  those  two  States  which  you  happen  to  take  by  way  of 
illustration,  are  two  of  the  States  in  which  the  theory  of  practical 
Federal  cooperation  has  been  recognized  by  the  State  commis- 
sions as  weu  as  the  Federal  Government.  The  State  of  Oregon 
has  had  no  difficulty  with  the  Federal  Government  in  getting  into 
effective  cooperation,  and  there  has  been  no  complaint  from  the  State 
<»f  Oregon  of  any  intrusion  upon  its  powers  on  the  part  of  the  Federal 
Government.  On  the  contrary,  the  activitv  of  the  Federal  Govern- 
ment  has  been  welcomed. 

1  happen  to  have  here  a  copy  of  the  report  of  Messrs.  Henshaw- 
I^wis  and  McCaustland  on  the  cooperation  of  the  Federal  Govern- 
ment with  the  State  government  oi  Oregon  in  the  development  of 
the  Deschutes  River,  and  I  note,  on  page  142  of  that  report,  this 
statement: 


appears  to  be  no  very  secure  foundation  for  the  theory  of  State  control  of 
on  the  public  domain.  Neither  the  act  of  1866  nor  the  desert  land  act  of  1877 
can  be  considered  as  an  irrevocable  grant  to  the  State.  The  first  act  merely  confirms 
riches  which  have  become  vested  bv  appropriation  and  use  under  the  local  laws  and 
cMOtcam,  and  the  act  of  1877  strengthens  this  view  of  the  former  act  and,  in  addition, 


oarto  that  all  surplus  water,  together  with  all  other  sources  of  water  sunply  upon  the 
public  lands  and  not  na\igaDle,  shall  be  held  free  for  appropriation  and  use  for  three 
purpOBOB  first,  irrigation;  second,  mining;  and  third,  manufacturing.  This  is  merely 
aa  offer  and  does  not  bind  the  United  States  until  the  offer  is  accepted  and  the  water 
diverted  and  used  for  one  of  these  purposes. 

Concerning  thi«  Question  of  State  control  of  waters  on  Federal  lands,  the  Supreme 
Ooart  of  the  Unitea  States  held  in  the  case  of  the  United  States  v.  Rio  Grande  Dam 
and  Iirigation  Co.  (174  U.  S.,  690,703)  that: 

**Altl^ugh  this  power  of  chaugins:  the  common  law  rules  as  to  streams  within  its 
dofoain  undoubtecfly  belongs  to  each  State,  yet  two  limitations  must  be  recognized: 
Fini,  that  in  the  absence  of  specific  authority  from  Congress  a  State  can  not  by  its 
l«indation  destroy  the  right  of  the  United  States,  as  the  owner  of  lands,  bordering  on 


400  WATEB-POWEB  BILL. 

a  stream,  to  the  continued  flow  or  its  water,  so  far  at  least  as  may  be  necenuy  for  thm 
beneficial  use  of  the  Government's  property;  second,  that  it  is  limited  by  the  superior 
power  of  the  general  government  to  secure  the  uninterrupted  na\dgabiUty  of  all 
navi^ble  streams  within  the  limits  of  the  United  States." 

Kinnev  comments  as  follows: 

."In  otner  words,  the  court  holds  that  the  jurisdiction  of  the  United  Stater  over  thm 
natural  water  course  (upon  the  public  domain)  is  superior  and  paramount  to  thm 
jurisdiction  of  any  State;  and  that  all  needed  measures  may  be  taken  by  the  Govern- 
ment to  preserve  the  water  courses  of  the  country  for  at  least  the  two  purpoiei  named 
above,  even  against  the  action  of  any  State  in  authorizing,  under  its  laws  appropria- 
tions to  be  nukde.  The  court,  especially  in  the  Kansas-Colorado  and  Rio  Graode 
cases,  clearly  intimates,  to  say  the  least,  that  the  Government  might  also  make  other 
claims  to  the  water  than  for  its  use  for  navigation  or  as  a  riparian  owner.  Whether 
it  will  do  so  time  alone  can  tell.** 

And  BO  on. 

Senator  Shoot.  Who  expressed  this  I 

Mr.  Fisher.  Kinney. 

Senator  Smoot.  Representing  whom  1 

Mr.  Fisher.  He  is  the  text  writer. 

Senator  Robinson.  He  represents  the  State  Utilities  Commiaaion 
of  Oregon,  does  he  not  ? 

Mr.  Fisher.  I  do  not  know  whether  he  does  or  not,  but  this  is  a 
quotation  from  this  report. 

Senator  Smoot.  I  wanted  to  know  in  what  case  Kinney  expresscil 
the  opinion  just  read  ? 

Senator  Thomas.  It  Ls  the  Rio  Grande  Dam  Case. 

Mr.  Fisher.  It  Ls  in  his  work  on  irrigation  and  water  rights,  second 
edition,  page  1096.     That  is  where  that  particular  quotation  is  from. 

Senator  Robinson.  And  it  is  quoted,  with  approval,  in  this  report 
which  vou  read  ? 

Mr.  Fisher.  Yes;  it  is  quoted  in  the  report  which  I  have  just  read. 

Senator  Robinson.  \Miat  report  is  that? 

Mr.  Fisher.  That  Ls  the  report  made  by  F.  F.  Ilenshaw,  John  H. 
Lewis,  and  E.  J.  McCaustland  to  the  Ignited  States  (ieoloeical  Survey 
and  prepared  in  cooperation  with  the  State  of  Oregon,  John  II.  Lewis 
being  the  State  engineer. 

Senator  Robinson.  He  is  the  State  engineer  of  Oregon  making  that 
statement  and  which  is  ouoted  by  Kinney  with  approval  and  which  is 
impliedly  approved  bv  all  three  of  that  commission  ? 

Mr.  Fisher.  Yes;  I  assume  so,  as  it  is  taken  from  a  report  made 
jointly  by  them. 

Mr.  Smith.  This  part,  however,  is  by  the  State  engineer. 

Mr.  Fisher.  Parts  of  this  report  seem  to  have  been  prepared  by  one 
man  and  parts  by  another,  and  this  part  was  prepared  oy  the  State 
engineer. 

Senator  Clark.  I  am  sorry  Senator  Chamberlain  is  not  here  this 
morning.  I  am  not  familiar  with  the  terms  of  the  organic  act  or  with 
the  terms  of  the  State  constitution  of  Oregon.  But  oo  ]^ou  think  that 
the  statement  which  you  have  just  quoted  would  apply  in  its  broadest 
sense  to  waters  in  those  States  where  both  by  the  organic  act  and  by 
the  constitution  ratified  and  accepted  by  the  Congress  of  the  United 
Statesi  the  ownership  of  the  water  passes  to  the  State  t 

Mr.  Fisher.  I  do  not  think  that  tne  water  passes  to  the  State  in  the 
sense  in  which  it  has  been  freauently  claimed. 

Senator  Clark.  I  wanted  to  get  your  view  on  it. 

Mr.  Fisher.  It  is  one  of  those  things  as  to  which  I  think  it 
impossible  for  any  lawyer  who  wishes  to  express  himself  guimledly 
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and  carefully  to  speak  with  entire  confidence.  All  that  can  be 
8ai<i  is  tiiiat  it  certainly  is  not  clear  that  the  Federal  Government  has 
lost  entile  interest  in  the  matter.  And  that,  I  think,  is  as  far  as  can 
be  gone  b^  a  lawyer  whose  word  may  be  of  any  consequence.  I  do 
not  conceive  there  is  anything,  however,  in  the  Ferris  bill  or  in  any 
properly  drafted  water-power  bill  passed  by  Congress  that  in  anj 
way  conflicts  with  anything  that  the  State  has  in  mind,  or  which  is 
not  with  a  view  to  promotmg  the  best  interests  of  its  own  citizens. 

Senator  Clabk.  The  only  difficulty  it  would  make  is  that  the  States 
generally  niight  diffei  as  to  the  proper  way  to  protect  the  interests 
of  the  State. 

Mr.  Fisher.  There  is,  in  my  opinion,  so  little  likelihood  of  that  in 
anv  instance  where  there  has  not  been,  palpablv,  an  attempt  to  use 
a  focal  situation  for  strictly  local  advantage,  tnat  I  think  it  would 
be  a  distinct  advantage  to  the  entire  community  if  the  Federal  Gov- 
ernment retained  its  power. 

Senator  Clark.  There  might  not  be  any  doubt  but  what  the  Fed- 
eral Government  might  do  a  great  deal  better  than  the  State  govern- 
ment and  still  the  State  government  inight  consider  it  had  rights  of 
which  it  was  sufficiently  jealous  that  it  wanted  to  exercise  them  in 
its  own  way  ? 

Mr.  Fisher.  Yes. 

Senator  Clark.  Now,  Senator  Works  could  undoubtedly  bring 
up  my  children  a  great  deal  better  than  I  could.     [Laughter.] 

Senator  Works.  Thank  you. 

Senator  Clark.  At  the  same  time  I  might  prefer  to  bring  up  my 
children  in  the  way  I  desired. 

Senator  Thobcas.  Perhaps  the  time  may  come  when  the  Federal 
Government  will  appoint  Senator  Works  in  jour  stead.     [Laughter.] 

Mr.  Fisher.  That  does  not  quite  fit  this  case,  though,  because 
you  could  part  with  your  power  to  control  your  children  and  turn 
lliem  over  to  Senator  Works,  but  in  this  case  if  the  Federal  Gov- 
ernment does  not  have  power  to  impinge  on  what  it  deems  to  be  the 
functions  of  the  State,  it  can  not  get  power  by  any  legislation  Con- 
gress could  enact. 

Senator  Clark.  The  popular  idea  at  present  is,  and  it  is  in  this 
bill,  that  if  the  State  Government  fails  to  exercise  the  right  itself, 
then  the  Federal  Government  could  step  in  and  operate  the  service. 

Mr.  FisHSR.  I  think  they  can  do  so  and  I  do  not  think  there  is 
anything  in  the  Constitution  that  will  prevent  that.  In  the  first 
place,  the  parent  will  have  no  complaint.  He  will  merely  use  Senator 
Works  to  raise  his  children  until  he  gets  rendy  to  exercise  that  function 
himself.  If  he  does  not  see  fit  to  educate  them  the  State  steps  in 
and  concludes  to  do  it.  The  State  can  continue  until  the  Federal 
Government  itself  acts.  And  under  this  act  the  Federal  Govem- 
ueiit  says 

.Senator  Clark.  Of  course,  that  is  a  matter  of  opinion. 

Mr.  Fisher.  No,  I  am  talking  about  the  bill. 

Seaator  C^rk.  I  kaow,  but  you  are  interpreting  the  bill. 

Mr.  Fisher.  Oh,  yes. 

Seaator  Clark.  I  could  interpret  it  that  if  the  State  did  not  want 
u>  act  to-day,  not  as  conceding  the  right  to  the  Government  to  act, 
^ut  that  it  has  come  to  the  conclusion  that  the  time  was  not  ripe  for 
the  State  to  act,  and  when  the  proper  time  came  it  would  act. 
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Senator  Nouris.  In  other  words,  the  theory  of  the  Senator  wouUl  Ik? 
he  did  not  want  his  children  raised  at  all.     [Laughter]. 

Mr.  Fisher.  Ho  might  prefer  to  let  them  run  vnld  and  not  haNc 
them  under  any  control  at  all. 

Senator  Clark.  The  State  might  think  I  ought  to  send  them  to 
school  when  they  were  one  year  of  age  and  I  might  not  want  to  sond 
them  to  school  until  they  were  eight  j-ears  old,  and  I  think  I  ought  t<» 
have  that  right. 

Mr.  Fisher.  I  think  in  the  present  state  of  civilization,  Senator, 
the  State  does  now  recognize  its  authority  over  and  its  interest  in  the 
education  of  children,  and  I  think  that  is  true  mth  regard  i4»  the 
development  of  water  powers  when  they  are  used  for  public  utilitit"**. 
or  when  thej'  are  used  by  a  private  grantee  for  private  profit. 

Senator  Clark.  Then  right  along  that  line  there  is  a  question  I 
would  like  also  to  hoar  you  discuss,  1  ask  for  my  own  information,  and 
not  in  the  way  of  argument  at  all,  Mr.  Socrotar>%  and  that  is  this:  The 
laws  in  our  various  States  that  have  legislated  on  the  sulyect  at  aQ  give 
preference  to  the  use  of  water;  for  instance,  a  nnuorrtHl  use  fur 
irrigation,  and  then  for  power,  and  then  for  sometning  else.  X<»w. 
this  bill  deals  only  with  j)()wer  rights. 

Mr.  Fisher.  Yes. 

Senator  Clark.  Now,  in  case  the  State  has  given  a  preference  right 
for  irrigation  purpose,  is  there  not  a  conllict  likelv  to  arise  and  rn*ate 
a  good  deal  oi  diiliculty  under  a  bill  of  this  sort  Y 

Mr.  Fisher.  I  do  not  think  so.  It  is  another  one  of  those  rafii*^ 
where  it  might  seem,  as  a  matter  of  pure  theory,  that  there  might  1h» 
diiTiculties  of  that  kind  arise.  As  a  matter  of  fact,  from  such  experi- 
ence and  observation  as  I  have  had,  the  only  cases  in  which  such  con- 
flicts have  arisen,  are  cases  in  which  any  disinterested  observer  wlio 
has  studied  the  situation,  will,  I  think,  reach  the  conclusion  that  the 
irrigation  use  that  was  proposed  was  purely  a  cover.  I  do  not  know 
of  any  instance  in  my  own  experience  as  an  official  or  in  examining 
the  records  of  previous  Secretaries,  where  the  uniform  practice  of  the 
department  has  not  been  to  recognize  irrigation  as  the  superior  u^4\ 
and  wherever  there  was  a  bona  fide  demand  for  any  substantial  ns<« 
of  water  for  irrigation,  it  has  been  given  that  preference.  Xor  ran  1 
see  any  possible  objection  to  ])utting  into  this  uill  a  properly  guanl«Ml 
declaration  of  such  a  preference,  provided  you  do  not  say  that  in 
every  instance^  where  water  is  to  be  used  for  irrigation  it  must  l>e  so 
used,  because  then  its  usc^  on  5  acres  of  land  for  irrigation  would  pn^ 
vent  the  development  of  ^,000  horsepower  or  50,000  horsepower  for 
power  purposes.  You  must  not  put  it  in  such  shape  that  tne  Sccn*- 
tary  of  the  Interior  could  not  exercise  any  discretion  in  the  matter, 
because  you  would  defeat  the  very  purpose  you  liave  in  mind,  which 
is,  as  I  understand  it,  to  protect  bona  line  irrigation,  but  not  colorable 
irrigation.  As  the  law  now  stands  it  gives  much  broader  rights  to  a 
grant  for  irrigation  purposes  than  it  does  for  one  for  water  power. 

I  had  a  number  oi  instances  of  gentlemen  making  a  grrat  show  of  a 
desire  to  use  certain  water  for  irrigation,  but  on  investigation,  aiu\ 
especially  the  investigation  of  the  experts  of  the  Geological  Sur\*ev,  it 
was  demonstrated  that  the  use  for  irrigation  was  a  mere  cover.  Th(*y 
simply  were  trj'ing  to  get  a  power  right  under  the  mon»  favorable  con- 
ditions of  the  irrigation  law.  You  do  not  want  to  create  that  situa- 
tion. 
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Senator  Clark.  Let  mo  ask  you  a  question  right  there,  and  I  am 
not  sneaking  from  any  knowledge  that  I  have,  or  from  any  illustra- 
tion, out  you  are  speaking  of  this  discretion.  Would  it  not  naturally 
1m*  that  where  an  application  is  made  for  a  permit  the  Geological 
Survey,  or  whatever  bureau  would  be  charged  with  the  examination, 
woulcf  naturally  determine,  in  the  first  place,  as  to  what  was  the  best 
use  of  that  power  ? 

^Ir.  Fisher.  Yes;  its  highest  use. 

Senator  Clark.  Its  highest  use,  yes.  And  would  they  not  then 
almost  naturally  recommend  that  it  be  devoted  to  that  purpose  and 
tint  to  any  subordinate  purpose? 

Mr.  Fisher.  Wliat  they  do  as  a  matter  of  practice,  in  my  experi- 
ence. Senator,  is  this:  They  are  quite  apt  to  report,  and  they  should 
report,  and  if  you  were  Secretary  of  the  Interior  you  would  want  them 
to  report,  what  the  highest  use  of  the  water  is.  But  they  do  not  stop 
tiiere.  I  think  the  Geological  Survey  is  just  as  keenly  alive  to,  and 
just  as  sensitive  to,  the  fundamental  reasons,  from  the  standpoint  of 
fMiblic  policy,  for  preferring  irrigation  to  power,  as  anybody  else,  as 
luembers  of  the  united  States  Senat-e,  or  a  Member  oi  the  Cabinet, 
artd  it  has  gone  on,  in  all  instances  of  which  I  have  knowledge,  to 
point  out  tliat  where  the  proposed  use  in  a  given  case  is  a  substantial 
irrigation  use,  and  that  while  it  will  not  bring  the  same  development 
that  might  be  produced  if  it  was  devoted  to  power  uses,  they  neverthe- 
less say  that  the  irrigation  use  is  substantial,  and  thev  recommend 
that  a*  permit  be  given  to  the  irrigation  applicant,  feut  there  are 
casftn  of  exactly  the  opposite  kind,  where  there  are  persistent  appU- 
r.HtioTis  for  irrigation,  and  where  I  am  sure  you  would  agree  at  once 
it  was  clearly  an  attempt  to  get  a  power  permit  under  the  irrigation 
hiw.  and  the  Survey  should  report  to  that  effect,  and  the  Secretary 
sliould  deny  the  appUcation. 

Senator  Works.  I  have  suggested  here  two  or  three  times  the  ques- 
tion of  the  advisability  of  granting  these  permits  or  leases  for  the 
exclusive  purpose  of  developing  power.  In  that  way,  of  course,  you 
necessarily  tate  away  from  the  otate  any  right  or  authority  to  com- 
pel the  water  to  be  used  for  both  power  and  irrigation. 

Xow,  do  vou  not  think  it  woula  be  wise  to  include  some  provision 
in  the  bill  tfiat  would  authorize  the  joint  use  of  the  water,  stored,  for 
example,  in  some  reservoir,  as  it  can  be,  and  frequently  is,  used  for 
two  puiposes  ? 

Mr.  Fisher.  If  a  provision  of  that  sort  could  be  carefully  drafted 
I  would  see  no  objection  to  it.  However,  as  the  law  now  stands 
preference  is  given  for  irrigation  purposes.  At  least  that  is  true  in 
my  experience,  lender  the  present  law  applying  to  irrigation  permits 
they  have  the  right  to  develop  incidental  power.  If  it  is  really  an 
irrigation  project  they  come  in  and  make  application  imder  the  irri- 
gation law.  if  incidental  power  is  developed,  that  does  not  defeat 
the  application  and  it  is  granted. 

Senator  Works.  No;  but  this  bill  only  authorizes  the  granting  of 
%  lease  for  a  specific  purpose. 

Mr,  Fisher.  Yes. 

j^enator  Works.  For  an  exclusive  purpose  ? 

Mr.  Fisher.  Yes. 
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Senator  Wobks.  Now,  I  do  not  know  of  anv  way  under  anj  of  the 
laws  of  that  kind  in  which  you  can  compel  tne  use  of  this  plant  or 
the  site  for  the  purpose  of  furnishing  water  for  irrigation. 

Mr.  Fisher.  1  can  see  no  objection  to  a  provision  in  this  bill  tiiat 
the  Secretary  could  grant  permits  under  this  act  for  a  combined  use 
for  irrigation  and  power  if,  in  his  judgment,  the  case  was  one  in  whirh 
it  was  proper  to  do  so.  I  do  not  see  any  objection  to  that.  I  think 
that  is  the  effect  of  having  the  two  statutes  on  the  two  subjecta  now. 
but  if  it  would  remove  any  doubt  I  can  see  no  objection  to  a  properiy 
worded  provision  in  this  bill  which  would  authorize  the  Secretary  U» 
grant  permits  for  joint  use. 

Senator  Works.  I  do  not  see  very  well  how  you  could  take  that 
position  where,  under  this  proposed  statute,  the  grant  would  be 
exclusive. 

Mr.  Fisher.  Well,  you  see  this  act  would  not  have  any  effect  at 
ad  upon  that  matter,  Senator,  except  where  this  permit  was  one  for  a 
storage  reservoir.  The  operators  under  the  permit  get  no  risht  to  us4« 
the  water  except  for  power,  under  thb  statute.  Now  the  water, 
after  it  has  passed  through  the  wheel,  is  available  to  anybody,  and 
it  can  be  used  for  irrigation. 

Senator  Works.  Oh,  yes;  the  water  would  be  turned  back  into 
the  stream  and  it  would  not  interfere  at  all  with  the  use  of  the  water 
for  irrigation  purposes  below,  but  I  am  talking  about  the  use  of  the 
site  itself,  which  may  include  the  resen^oir  site  used  for  the  storage 
of  water. 

Mr.  Fisher.  There  might  bo  a  case  where  a  reservoir  site  wouUi 
be  involved,  and  if  the  application  was  not  made  under  the  pn*84«nt 
law  appUcable  to  irrigation  permits  I  assume  there  could  be  some 
such  provision  as  you  speak  of. 

Senator  Works,  (ioiiig  back  to  Iho  law  of  California,  wo  ha\i» 
now  what  is  called  the  water  commission,  and  that  commission  hii> 
a  right  to  determine  the  uses  to  which  tlie  water  should  be  put,  and 
can  l)e  or  should  be  used  for  any  piven  j)uq)08e,  and  certainly  a  law 
of  this  kind  would  interfere  with  that  power  very  materially. 

Mr.  Fisher.  1  do  not  thuik  it  would  work  out  so,  but  if  you  have 
any  apprehension  about  it,  some  such  provision  as  you  suggest  couK! 
be  put  m  the  biU.  I  certainly  agree  with  you  in  the  policy.  I  think, 
in  tne  first  place,  irrigation  is  the  highest  use,  and,  in  the  second  place, 
if  you  can  use  the  same  water  for  nowor  ])ur{)ose8  it  should  be  so  us4h1. 

Senator  Robinson.  You  wouhi  have  great  difficulty  in  preparing: 
a  provision  of  that  kind  unless  you  leave  it  in  the  discretion  of  the 
Secretary. 

Senator  Works.  That  may  be,  but  it  certainly  seems  to  me  that 
something  ought  to  be  done  that  will  prevent  its  being  used  exclu- 
sively for  one  puqiose. 

Mr.  Fisher.  I  want  to  say  that  the  only  thing  wliich  tlie  men 
connected  with  water  power,  who  have  seemed  to  me  to  be  most  far- 
8ighte<l  about  this  thing — and  certainly  they  reprtMient  very  large 
interests — say  about  it  is  that  there  shoukl  be  flexibility  In  any 
statute  and  the  Secretary  should  have  wide  discretion;  that  is,  from 
their  point  of  view,  because  they  pomt  out  that  in  the  present  state 
of  the  art  and  with  the  widelv  varying  conditions  apphoable  to  the 
water-power  situation  over  the  country  that  a  general  rule  must 
work  hardship  one  way  or  the  other.    It  must  fail  to  protect  the 
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f>ublic  or  it  must  be  unduly  harsh  on 'the  power  interests.  They 
lare  always  insisted  that  the  one  thing  they  wanted,  on  the  whole, 
WHS  liberal  discretion  in  the  Secretary. 

Senator  Robinson.  Mr.  Secretary,  one  of  the  primary  objections 
to  the  bill  that  has  been  urged  in  this  hearing  is  that  it  vests  too 
much  discretion  in  the  Socretarj^  of  the  Interior,  that  the  bill  is  not 
>pecific  enough.  I  remember  distinctly  a  number  of  the  witnesses 
have  ui^ed  that  as  the  reason  why  they  w^ould  be  unable  to  finance 
operations  under  this  bUl,  that  it  invests  too  much  discretion  in  the 
>4»cretary.  I  am  not  expressing  my  own  individual  opinion,  you 
finderstand,  but  that  was  the  reason  I  asked  the  question,  because  a 
large  number  of  witnesses  who  have  appeared  during  this  hearing 
have  ui^ed  that  objection  and  have  urgecl  it  pei-sistently. 

Mr.  FisiTEB.  I  suppose  that  the  most  important  power  develop- 
ment for  which  provision  has  been  made  in  the  United  States  in  the 
l.i^t  few  years  is  the  project  for  the  electrification  of  400  miles  of  the 
<  *hicago,  Milwaukee  &  St.  Paul  Railway. 

The  permit  for  the  Milwaukee  development  was  issued  by  me.  It 
IS  one  of  those  electrifications  that  have  been  mentionecl  here.  I 
was  assured  at  the  time  that  they  could  not  turn  a  wheel  toward  its 
development  unless  I  did  give  them  a  permit;  that  they  wore  abso- 
lutely un\nilling  to  make  a  contract  between  the  power  company 
and  the  railroad  unless  I  gave  them  a  permit. 

The  president  of  that  company,  Mr.  Ryan,  who  is  connected  with 
the  Amalgamated  Power  Co.  and  certainly  in  a  position  to  protect 
himself,  stated,  not  only  privately  but  publicly,  that  nothing  had 
been  asked  of  nim  by  the  permit  issued  by  the  department  that  was 
Dot  right.  He  wrote  me  letters  and  he  came  to  see  me,  and  he  told 
me  that  he  thought  it  was  the  most  important  step  that  had  been 
takeii  toward  water-power  development  and  that  it  was  along  right 
lines^ 

Senator  Thomas.  I  think  it  is  now  contended,  Jr.  Secretary,  that 
this  bill  18  essential,  and  some  of  the  amen(]nionts  as  suggested  are 
edsential,  to  make  that  particular  project  a%ailable  and  sufficiently 
productive  to  interest  capital. 

Mr.  FiSHEB.  That  could  hardly  be.  We  made  it  a  condition  of 
ihe  grant  or  permit  that  the  contract  should  be  made  between  the 
nulroad  company  and  the  power  people,  and  it  is  made,  and  unless 
one  or  the  otner  is  going  to  gi^  e  up  some  advantage  \mder  it  I  do  not 
jxisi  exactlv  see  how  it  is  going  to  oe  modified. 

.--enator  I^homas.  I  do  not  mean  that  the  contention  hjis  been  inade 
before  this  committee,  but  1  ha>e  heard  the  statement  several  times 
in  connection  with  this  bill. 

Mr.  Fisher.  I  doubt  if  there  is  anything  in  it  at  all.  I  do  not 
know.     I  think  Mr.  Mitchell  has  some  connection  with  that  matter. 

Senator  Robinson.  The  statement  has  been  made  here  by  a  num- 
ber of  gentlemea  that  investors  would  insist  upon  specific  provisions 
of  law  and  not  regulations  fixed  at  the  discretion  of  the  Secretary 
of  the  Interior  concerning  those  matters;  and  that  if  that  were  not 
done  investments  would  not  be  made  in  these  operations,  and  there 
«ouId  be  no  development  of  them.  I  recall  that  statement;  I  re<*all 
the  names  of  a  number  of  witnesses  who  have  stated  that,  and 
sfAted  it  repeatedly  during  the  course  of  this  hearing.  But,  on  the 
other  hand,  it  was  disclosed  that  some  restrictions  were  placed  in 
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laws  made  by  neighboring  governments,  by  the  Canadian  Govern 
ment,  under  the  same  circumstances;  and  there  was  a  difference  of 
opinion  as  to  whether  development  had  proceeded  rapidly  under  it 
or  not;  but  some  say  it  has. 

Mr.  FiSHEB.  I  wish  you  would  get  the  facts.  You  have  had  Mr. 
Challies  here,  and  that  ought  to  have  been  gone  into.  He  certainly 
could  furnish  you  that  information. 

Senator  Robinson.  It  was  gone  into. 

Mr.  Fisher.  I  suppose  there  has  not  been  in  the  entire  world  an 
electric  development,  from  a  public  point  of  view,  that  is  comparable 
to  the  electric  development  in  the  Province  of  Ontario. 

Senator  Robinson.  I  do  not  mean  there  was  anv  doubt  in  Mr. 
Challies's  mind  that  there  had  been  development,  Because  he  said 
there  had  been  development  as  rapid  as  the  demand  would  warrant. 

Senator  Smoot  The  Province  ol  Ontario  has  nothing  in  common. 
as  to  its  laws  concerning  water  power,  with  us 

Mr  Fisher    I  think  it  has,  Senator 

Senator  Smoot.  The  Dominion  has  no  power  over  the  water  powers 
in  Ontario. 

Mr.  Fisher.  Certainly  not;  but  the  general  principles  that  wc  are 
talking  about  here  are  in  the  Canadian  and  the  provincial  laws  fin<i 
regulations. 

Senator  Works.  Ontario  has  developed  her  water  powers  and  her 
lands  just  as  California  would  develop  ners. 

Senator  Smoot.  Or  as  Ttah  wouUi  develop  hers. 

Senator  Works.  Without  any  supervision  by  the  general  Clovoni- 
ment. 

Mr.  Fisher.  But,  Senator,  ivith  the  solitary  exception  of  this  one 

auestion  as  to  the  supposed  different  interests  of  the  State  and  Feiierai 
lovomments,  all  those  principles  are  exactly  the  same.  A  wat4*r- 
power  permit  Ls  issue<i  there  bv  Ontario,  or  tlio  Dominion,  as  it  is  by 
the  State  of  California  or  the  f'oderal  (lovernment  in  tliis  country. 

Senator  Works.  Certainlv;  that  Is  true. 

Mr.  Fisher.  Those  are  the  principles  or  provisions  the«e  men  are 
pointing  out  as  retarding  development.  Their  complaint  is  of  tho^> 
things  tnat  they  say  ought  not  to  be  in  the  grant  or  permit,  and  ni»t 
that  it  comes  from  the  State  or  Federal  (lovemment. 

I  do  not  like  to  prophesy,  but  I  am  going  to  undertake  it  in  thi<4 
instance,  and  I  predict  that  in  the  liistory  of  this  development  vx>u 
will  have  exactly  the  same  experience  you  liave  ha<l  in  reganl  to 
railn)ads.  You  will  find,  as  vou  did  in  the  case  of  the  railn>ads,  that 
there  will  be  people  who  wilf  complain  that  tlie  Federal  (Jovernmeiit 
is  injuring  these  enterprises  by  interfering  with  the  Stat4«.  and  then 
it  will  only  be  a  little  while  until  you  will  find  these  same  gentlemen 
piling  into  this  chaml>er  here,  into  the  Capitol  at  Washington,  point- 
mg  out  that  the  onlv  way  they  can  be  save<l  is  for  the  FiMleral  (Jov- 
ernment  to  exercise  ^its  jurisdiction  to  the  fulh^t^t  possible  extent. 

I  served,  as  you  know,  as  one  of  the  Railway  Securities  (^immission, 
of  which  President  Iladley  was  chainnan,  and  we  consulted  many  of 
the  leading  railn)ad  men  and  principal  investors  in  thia  country,  and 
they  were  practically  unanimous  upon  the  proposition.  Thev  all 
felt  that  it  was  not  a  question  of  thtH>rv,  but  tliat  it  was  a  condition 
tliat  confront<Hl  us,  and  there  was  only  one  question,  namely,  How 
are  you  going  to  effectively  regulate  a  condition  of  that  kind,  iirst,  in 
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the  public  interest  and,  second,  in  the  private  interest,  which  is 
identical  with  the  public  interest  jn  the  long  run,  in  so  far  as  it  is  a 
le^timate  private  interest?  Thej'^  said,  "  You  can  not  get  two  States 
to  a^ee.  Theoretically  you  ought  to  be  able  to  get  two  States  to  sit 
down  together  and  agree  upon  a  common  policy,  but  practically  you 
can  not  do  it."  You  know  what  the  situation  is  in  Nebraska.  Take 
the  development  of  water  in  Nebraska  as  between  Nebraska  and 
Wyoming.  That  has  only  been  carried  along  because  of  the  fact  that 
Senator  Warren  has  been  reasonable  in  his  demands  on  the  one  side, 
and  the  Senators  from  Nebraska  have  been  reasonable  in  their  de- 
mands on  the  other  side,  that  they  have  been  able  to  work  out  an 
adjustment  of  their  water  difficufties.  There  is  a  case  where  the 
State  of  Wyoming,  if  it  controls  all  the  waters  \iathin  its  borders  and 
if  it  wanted  to  do  so,  could  take  the  waters  out  of  the  river  to  the 
abfK>lute  destruction  of  all  the  projects  lower  down  in  Nebraska. 

We  have  exactly  that  situation  in  Colorado,  where  the  Federal 
Government  itself,  in  an  adjustment  of  an  international  difficulty 
with  Mexico,  made  an  appropriation  of  a  million  dollars  to  carry  out 
a  protect  in  the  State  of  Texas,  where  there  were  no  pubhc  lands, 
and  the  State  of  Colorado,  looking  at  its  local  interests,  insisted  that 
it  can  not  be  deprived  of  the  water  necessary  for  that  project. 

Senator  Thomas.  We  have  been  deprived  of  it  just  the  same. 

Mr.  Fisher.  Certainly  you  have;  and  I  was  one  of  those  instru- 
mental in  depriving  you  oi  it,  Senator. 

Senator  Thomas.  There  is  no  doubt  of  it,  and  every  Secretary 
before  vou  has  contributed  to  it. 

Mr.  {''isher.  But,  Senator-; — 

Senator  Thomas  (interposing).  And  in  direct  violation  of  our 
rights  as  a  State  under  our  constitution. 

Mr.  Fisher.  The  onlj  decision  you  were  able  to  get  from  the  courts 
is  against  that  contention. 

Senator  Thomas.  On  the  contrary,  we  have  been  denied  an  appeal 
to  the  courts  of  appeals  by  your  predecessors. 

Mr.  Fisher.  On,  no. 

Senator  Thomas.  Yes.     I  know  what  I  am  talking  about  there. 

Mr.  Fisher.  The  State  would  like  to  have  the  Federal  Govern- 
ment go  into  court  in  a  way  that  would  put  the  Federal  Government 
at  a  disadvantage  in  the  litigation. 

Senator  Thomas.  We  have  asked  the  Federal  Government  to  fix 
its  own  terms. 

I  want  to  say  that  if  this  bill  passes  with  my'consent  it  will  contain 
9ome  provision  whereby  we  can  secure  at  least  the  right  to  take  our 
cLiims  in  that  particular  matter  into  court,  or  I  will  be  carried  out 
feet  foremost. 

Mr.  Fisher.  I  have  no  quarrel  with  the  State  of  Colorado.  This 
13  the  situation,  and  it  illustrates  what  will  happen,  and  it  bears 
directly  on  this  bill:  The  Rio  Grande  River  is  an  mterstate  stream. 
Xow.  the  Federal  Government,  in  adjusting  an  international  dispute 
with  Mexico,  did,  as  a  matter  of  fact 

Senator  Thomas  (interposing).  There  was  no  dispute.  The 
Attorney  General  of  the  t  nited  States  declared  in  his  opinion,  in 
presenting  it  to  the  Secretary  of  State,  that  there  was  no  dispute 
atisolutely,  and  that  opinion  has  been  ignored  by  the  Government 
of  the  United  States  from  the  very  hour  that  it  was  pronounced  up 
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to  this  day,  and  the  dispute  was  recognized  notwithstanding  that 
fact,  and  your  international  treaty  followed,  all  at  the  expense  of  the 
people  of  my  State. 

Mr.  Fisher.  Let  us  assume  that  was  all  true.  The  Attorney 
Cioneral  thought  there  was  not  a  dispute;  Confess  thought  tlicre 
Tvas,  and  ratified  an  international  agreement  with  the  Govenunent 
of  Mexico  and,  as  a  result  of  that,  it  provided  for  an  irrigation  project 
in  Texas,  and  since  that  irrigation  depends  on  getting  water  out  of 
the  Rio  Grande  River,  a  part  of  which  water  originates  in  the  State 
of  Colorado 

Senator  Thomas  (interposing).  Yes,  and  that  enterprise  is  now 
being  conducted  and  has  been  ever  since  its  inception  as  a  rcclama* 
tion  project,  and  the  reclamation  funds  of  the  Government  are  being 
used  for  the  purpose  of  reclaiming  13,000  and  some  odd  acrt^s  of  the 
'pubUc  land  and  something  like  170,000  acres  of  private  land,  all  nt 
the  expense  of  $10,000,000  of  the  reclamation  funds  for  the  ostensil>lo 
purpose  of  enabling  the  Government  to  cive  to  the  citizens  of  Mexico 
annually  60,000  acre-feet  of  water,  ana  by  which  we  are  deprived 
of  the  right  to  use  in  our  State  the  waters  of  the  Rio  Grande  River 
and  its  tributaries,  notwithstanding  the  grant  from  the  Government. 
That  is  the  situation. 

Mr.  Fisher.  I  do  not  intend  to  controvert  that  statement  in  any 
way,  but  that  was  not  involved. 

Senator  Thomas.  I  did  not  intend  to  mention  it  until  you  men- 
tioned it  yourself;  then  I  wanted  to  develop  it  a  little  further. 

Mr.  Fisher.  Assuming  that  is  true,  Congn»ss  has  acted,  and  a 
million  dollars  was  appropriated  out  of  the  national  funds  and  the 
project  started  before  my  time;  but  even  if  that  be  true,  the  fart 
remains  that  we  can  not  get  Texas  and  Colorado  together,  and  we  must 
settle  this  matter. 

Senator  Thomas.  I  have  been  trying  to  get  them  together  ever 
since  I  have  been  here.  I  am  the  only  one  who  has  manifested 
any  such  disposition,  however.     [Laughter.] 

Mr.  Fisher.  I  suggested  that  the  President  of  the  Tnited  States 
and  the  governors  of  Colorado  and  Texas  together  appoint  a  commis- 
sion to  find  out  whether  there  was  not  water  enough  for  all.  If 
there  was,  we  would  not  have  any  quarrel.  But  I  could  not  bring 
about  any  agreement. 

Senator  Tiiomas.  The  President  was  perfectly  wilHng  to  arbitrate 
it  nn)vided  he  couUl  ap])oint  the  arbitrators. 

Mr.  Fisher.  That  may  be  the  reason  no  nractical  method  has  In^en 
adopted  to  get  rid  of  that  matter  amicably.  The  States  have  not 
been  able  to  get  together;  the  State  renresented  by  Senator  Thomas 
has  not  l)een  able  to  get  together  witn  Texius  or  with  the  Federal 
Government  to  settle  their  (lillicultic^s,  and  I  only  cite  such  matters 
here  because  it  illustrates  the  fact  that  in  interstate  matters  we  can 
not  rely  upon  voluntary  adjtistment  of  those  matters  between  the 
States.  ^Vhen  you  haVe  in  fact  got  something  of  an  interstate 
charnctei,  no  matter  whether  it  is  the  transmission  of  hydro<»lc*ctrir 
energy  or  whatnot,  in  the  general  public  interest,  including  the 
int<»n»st  of  the  particular  States  concerned,  it  is  vital  that  the  Federal 
Government  shall  retain  all  of  the  control  it  has  and  leave  the  wis<h»m 
nnd  expediency  of  its  exercise  and  the  manner  in  which  it  shall  bo 

ereised  to  l)e  determined  in  the  particular  case.     That  is  one  of  the 
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reasons  why  I  think  it  would  be  a  great  mistake  to  abandon  in  any 
way  what  authority  the  Federal  Government  has. 

In  that  connection,  let  me  refer  just  a  moment  again  to  this  same 
rrport  of  the  State  engineer  of  Oregon,  from  which  I  was  reading  a 
little  while  ago.     I  read  from  page  156: 

It  is  believed  that  the  conatruction  of  both  iirigation  and  power  projects  on  a  laiige 
vmle  can  be  brought  about  more  quickly  through  such  a  plan  ot  cooperation  than  by 
each  State  acting  apart  from  the  JPederal  Government.  It  is  believed  that  by  this 
plan  of  cooperation  the  friction  which  now  exists  between  those  favoring  State  control 
and  those  favoring  national  control  will  soon  die  out. 

Now,  that  is  the  expression  of  opinion  of  a  man  who  is  actually 
engt^ed  in  the  business  of  handUng  this  particular  matter,  and  the 
particular  phase  of  it  which  relates  to  the  supposed  conflict  between 
State  and  r^ation. 

Now  I  want  to,  if  I  may,  refer  back  just  a  moment  to  what  I  said 
about  the  ability  to  get  the  private  and  pubhc  interests  together,  when 
T<»u  can  get  them  to  sit  down  and  consider  the  matter  dispassionately 
and  really  express  their  views.  And  I  want  to  call  your  attention,  in 
that  connection,  to  a  report  which  was  made  before  the  National  Con- 
^rvation  Congress  on  water  power,  if  I  can  put  my  hands  on  it. 

At  the  session  of  the  National  Conservation  Congress,  held  in  this 
city  on  November  IS,  19,  and  20,  1913,  the  water-power  Question 
was  ^ven  a  great  deal  of  attention,  as  some  of  you  know,  ana  a  very 
considerable  committee  was  appointed  on  that  subject,  which  devoted 
a  great  deal  of  time  prior  to  the  meeting  of  the  congress,  to  preparing  a 
rpport.  There  were  two  reports  prepared.  There  was  a  difference 
(»n  the  one  side  and  the  other  on  tlie  question  of  the  character  of  the 
report,  the  extreme  advocates  on  the  one  side  boin^  lined  up  on  the 
<«r>p  hand,  and  the  other  disagreeing.  But  the  comnuttoe  got  together 
and  agreed  upon  a  unanimous  report  upon  certain  things  as  to  which 
llit^y  were,  in  fact,  unanimous.  It  is  not  my  intention  at  all  to  enter 
into  the  controverted  phases  of  the  matter.  I  do  not  care  to  discuss 
t!ie  minority  report  nor  the  majority  report.  But  it  does  seem  to  me 
It  is  worth  while  to  call  your  attention  to  a  report  which  was  agreed 
ufHin  by  such  men  as  George  F.  Swain,  of  Boston,  who,  as  you  know, 
L-  a  man  of  high  standing  and  entirely  friendly  and  in  sympathy  with 
ii'ici  acquainted  with  the  point  of  view  of  the  large  developers  of 
[••*»w«r — Mr.  Gifford  Pinchot;  Hon.  Henry  L.  Stimson;  Louis  B.  Still- 
^t-lU  also  largely  interested  in  power  development;  Charles  R.  Van 
Hi'!^;  M.  O.  Loighton,  formerly  connected  with  the  Geological  Sur- 
vey, but  serving  now  as  consulting  engineer  in  these  matters;  Mr. 
E  S.  Webster,  and  Mr.  B.  M.  Hall.  Those  gentlemen  agreed  upon  a 
report,  in  which  they  said: 

We  recommend  that  the  following  principles  should  govern  the  granting  of  a  priv- 
L^rf-  to  oee  a  water  power: 

:  >  For  m  definite  period,  sufficient  to  be  financially  attractive  to  investOFs,  the 
;r;v  Hfge  abould  be  irrevocable  except  for  cause,  reviewable  by  the  courts. 

t  Thereafter  the  privilege  should  continue  subject  to  revocation  in  the  absolute 
4i^.Tetion  of  the  Government  exercised  through  its  administrative  board  or  officer 
If  •«  ci'vias  reasonable  notice  and  upon  payment  of  the  value  of  the  physical  property 
^d  improvements  of  the  grantee  as  below  provided  under  (h). 

•  ^ ,  Alter  the  expiration  of  the  period  provided  for  in  (o)  above,  at  recurring  interv  ala 
'4  Dot  more  than  10  years,  the  amount  of  compensation  to  be  paid  to  the  (iovem- 
arat  for  the  privilege  and  all  the  terms  and  conditions  of  the  grant  during  the  next 
*;crieedliig  period  of  not  more  than  10  years  shall  automatically  come  up  for  deter- 
by  the  granting  officer  of  the  Government. 
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(</)  The  privilege  shall  be  unAaaignable  except  with  the  appityv-sl  of  the  Govero* 
ment  in  onier  to  Bafeguard  the  interesta  of  the  Government  against  fpeculation  in 
water  powers  and  against  appropriation  without  prompt  development. 

(e)  The  privilege  shall  be  granted  only  on  condition  of  development  of  the  whole 
capacity  of  the  water  site  as  rapidly  as  the  granting  officer  may  from  time  to  time 
require,  giving  due  consideration  to  reasonable  market  demands  and  conditions  and 
also  on  condition  (A  continuous  operation,  subject  to  such  demands  and  conditions. 

(/)  The  right  to  receive  compensation  for  the  value  of  the  privil<ye  varying  a*Tiinl- 
ing  to  the  proper  conditions  of  each  case  shall  be  re8<»rved  to  th<»  Government.  Suie 
or  Federal,  from  whom  the  privilege  comes.  Wo  believe  that  tlie  n*servation  of  mi<'h 
a  right  to  compensation  is  a  vital  essential  toward  the  end  of  proper  regulation.  It  \m 
not  sufficient  to  tiust  that  the  public  will  always  receive  its  proper  snare  by  m«'&Ti^ 
of  reflation  of  rates  alone.  Local  authorities  may  neglect  or  may  be  unable,  under 
conflict  of  jurisdiction,  or  for  other  reasons,  to  exact  in  the  interest  of  the  public  ih*» 
full  value  of  the  public's  right.  The  value  of  a  water  power  may  in  the  course  of  tirm* 
increase  far  beyond  the  power  of  reflation  to  adequately  distribute  its  benefits 
At  the  same  time,  the  metnod  of  exacting  compensation  must  be  carefully  safcguanl<*<l 
so  that  in  case  full  compensation  by  rate  n^ilation  is  exacted  by  local  authoriti<«, 
an  additional  burden  shall  not  be  imposed.  We  believe  that  in  normal  casini  the 
best  method  is  for  the  Government  to  share  increasingly  in  the  net  profits  of  the  ent«T- 
prise,  provided,  those  profits  exceed  a  certain  reasonable  percentage,  the  right  of  tho 
Government  being  recognized  otherwise  merely  by  the  imposition  of  a  small  annual 
fee  or  its  equivalent. 

(g)  The  Government  shall  have  the  right  to  prescribe  uniform  methods  of  accounting* 
for  the  grantee  and  to  inspect  its  books  and  records. 

(h)  Upon  revocation  of  a  privilej^*  by  the  (lovemment  the  grantee  shall  be  pai<l  % 
compensation  equivalent  to  the  fan  valuation  of  its  property,  exclusive  of  fran<  liim* 
and  conse(]uental  damages;  this  compensation  shall  include  such  appurtenanc<»ii  jt^ 
are  necessary  for  the  operation  of  the  water  power  and  the  transmissi^  of  eh»ctririty 
therefrom  but  shall  not  include  such  properties  as  railroa<ls,  lighting  systems,  fac- 
tories, etc.,  which  are  of  themselves  separate  industries. 

In  such  trauHfer  all  contracts  for  thi*  sale  or  delivery  of  i>owcr  made  in  good  fiiit)i 
pn'vious  to  such  notice  of  tmnnfcr  Hhoiild  be  amumed  by  the  tranHfen»e  bo  that  the  «ipj 
granule  may  operate  and  maintain  the  power  h\inin«'w  during  hii*  occupancy  of  !!.♦• 

{)rop<'rty  under  such  stable  ^iarant4H>s  as  may  beget  confidence  therein  by  pn»^M^tivi» 
ong  term  contractors,  providtnl,  that  the  (iovernment  or  said  tran!«feree  ^hall  n<»t 
assume  any  contru^'tK  ma<le  at  a  price  or  under  conditions  which  shall  be  di>temiiiii'«l 
by  the  proper  adininiHtrative  otucer  of  the  (iovernment  to  be  unrea.HOuable  or  < on- 
flscatory. 

Xow,  that  is  a  declaration  of  principles  applicable  to  any  ^ant, 
signed  by  tlie  advocates  on  both  sides.  That  is  to  say,  it  was  signed 
by  men  like  Mr.  (lilFord  Pincliot,  we  wiU  say,  upon  tlie  one  hand,  who 
has  been  an  ardent  advocate  of  tlie  conservation  theories,  as  thev 
have  been  ciUled,  and  by  men  like  Mr.  Stillwell  and  others,  who  are 
directly  concerned  in  the  private  development  of  these  very  wati*r 
powers,  and  I  commend  it  to  your  consi(ieration  as  the  sort  of  thint: 
that  the  power  people  will  agree  to  as  a])propriate  when  you  can  gt»i 
them  to  consider  tlie  matter  in  a  dispassionate  manner,  where  they  are 
not  attempting  to  get  legislation,  an<l  that  legislation  as  favorable  to 
them  as  they  possibly  can  persuade  Congri^s'to  make  it.  Of  course^ 
they  have  a  perfect  riglit  to  urge  tlieir  aide  of  these  matU^rs  with  a 
view  of  having  them  just  as  favorable  as  they  can. 

Hut  tlie  thing  vou  want  to  know  is  what  thev  really  think  down 
in  their  hearts  are  the  propter  things  to  provide  in  the  public  inti^n^t 
and  in  their  own  interest,  and  you  learn  that  out  of  such  documents 
as  this  better  than  you  will  from  testimony  during  a  controversial 
consideration  of  tlie  matter. 

In  that  connection  I  commend  to  your  consideration  the  testimony 
of  Mr.  Neweomb  before  tlie  National  Water^i'ays  (kmimiasion,  and  tho 
testimony  of  Mr.  (\)o|K*r  l>efore  your  committee  hertv  Those  arp 
things  which  I  think  should  W  given  great  weight. 
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Now^  I  want  to  call  your  attention  to  one  other  matter  in  connec- 
tion with  this  exaction  of  compensation.  Of  course  it  is  perfectly 
dear  that  if  the  right  to  a  power  site  is  granted  to  a  grantee  who  uses 
that  power  for  his  own  manufacturing  purposes,  or  who  sells  it  solely 
to  some  subsidiary  company  or  companies^  public  regulation  does  not 
touch  it  at  all.  Regulation,  whether  it  is  State  or  Federal,  touches 
absolutely  nothing  that  is  not  in  the  nature  of  a  public  utility.  If  the 
grantee  himself  uses  the  power  leased  to  him  and  is  thereby  enabled  to 
manufacture  his  product,  whatever  it  may  be.  whether  nitrates,  to 
which  reference  has  been  made  before  you,  or  wnatever  it  may  be,  the 
price  that  he  puts  on  the  nitrates  or  other  product  will  be  controUed 
solely  by  his  own  enlightened  selfishness.  In  the  first  pla^e  his  effort 
will  be,  so  long  as  he  can  not  combine  with  other  people  to  control 

£  rices,  to  cut  under  his  competitor  just  enough  to  get  the  business, 
[e  may  go  further  than  that;  he  may  lower  his  price  in  order  to 
increase  his  sales  with  the  idea  in  mind  that  the  increased  sales  will 
more  than  make  up  for  the  diminution  in  price.  His  action,  however. 
will  have  nothing  to  do  with  the  question  of  compensation. .  It  will 
have  nothing  to  do  with  the  value  of  the  water  power,  to  him  or 
the  public.  He  will  use  it  to  his  own  profit.  The  price  of  his  com- 
modity will  be  regulated  and  controlled  solely  by  a  consideration  of 
the  money  he  can  make  out  of  it. 

Senator  Norris.  With  him  it  is  a  question  only  of  profit  to  himself  1 

Mr.  Fisher.  Of  course.     It  must  be  so. 

Senator   Norris.  Certainly. 

Mr.  Fisher.  That  is  what  will  control,  and  the  question  of  whether 
there  Is  Federal  regulation  or  State  regulation  will  have  no  applioa- 
lion  to  it  whatever. 

Senator  Thomas.  Will  it  not  have  some  npplication  in  the  event 
of  excessive  capitalization? 

Mr.  FisHKR.  ITnless  you  change  your  laws,  it  will  not.  We  have 
no  laws  now  which  adequately  cover  excessive  capitalization  of  manu* 
facturin^  companies.  There  may  be  a  development  in  the  future 
which  wiU  regulate  capitalization  of  all  companies,  whatever  their 
nature.  There  may  be,  of  course,  a  provision  that  they  shall  not 
capitalize  for  more  than  they  have  got.  But  there  is  nothing  in  the 
Iftw  which  will  prevent  that  capitalization  increasing.  You  grant  a 
power  site  to-day,  and  in  the  course  of  time  it  is  worth  double  what 
It  is  to-day. 

Senator  Thomas.  There  is  such  a  thing  as  capitalization  of  the 
future. 

Mr.  FisHEK.  They  will  either  have  an  appraisal  and  have  a  stock 
dividend,  or  they  will  sell  it  to  one  company  or  another,  and  that 
company  will  get  the  value  of  the  property  into  an  increased  capital- 
ixation:  and  under  our  present  laws,  in  many  instances  they  try  to 
ad.'i  something  they  should  not. 

Senator  Thomas.  That  condition  of  things,  I  think,  will  inevi- 
talily  be  r^ulated  so  as  not  in  the  least  degree  to  aflect  the  price  of 
ti.^  commodity. 

Mr.  Fisher.  Whenever  we  are  ready  to  go  into  regulation  by  the 
c    tvemment  of  all  commodities 

Senator  Thomas  (interposing).  Oh,  no,  I  do  not  mean  that  at  all 

Mr.  PisBER  (continuing).  I  do  not  think  it  would. 
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Senator  Thomas.  The  idea  I  wanted  to  convey  was  that  the  exces- 
sive capitalization  can  find  the  hope  of  reward  of  profit  only  in  doing 
a  business  sufficiently  large  or  by  the  imposition  of  prices  sufficiently 
large  to  produce  a.profit  &st  upon  the  actual  capital  and  second  upon 
the  water. 

Mr.  Fisher.  Oh,  yes. 

Senator  Thomas.  A  condition  which  is  being  followed  in  my  State, 
for  instance,  to-day  by  the  beet-sugar  companv. 

Mr.  Fisher.  Those  influences  are  at  work,  undoubtedly.  But 
they  would  not  apply  to  a  power  grant  in  any  effective  way  that  I  can 
see.  When  you  grant  a  power  site  to  a  private  grantee,  and  he  pays 
nothing,  and  it  is  worth  a  milUon  dollars,  let  us  say,  by  way  of  ulii^ 
tration — whatever  it  may  be  worth — that  will  not  reduce  nis  pric« 
beyond  the  point  that  it  is  to  his  own  selfish  interest  to  reduce  ihon 
for  other  considerations.  Your  State  pubUc  service  commissions  wil 
not  touch  it,  because  it  is  not  a  public  utiUty. 

Senator  Norris.  In  this  bill,  oi  course,  there  would  be  some  reguU 
tion  in  regard  to  the  charge. 

Mr.  Fisher.  Oh,  yes;  if  you  pass  this  bill. 

Senator  Norris.  The  Secretary  of  the  Interior  would  regulate  it  b 
the  price  he  would  fix. 

Mr.  Fisher.  True.    But  there  is  another  consideration  aside  fro 
the  regulation  by  the  Federal  Government.     It  is  a  fact  that  the 
are  very  few  potential  or  developed  water  powers  in  the  United  Stal 
to-day,  in  the  West,  at  least,  that  the  Federal  Government  is  n 
called  upon  to  make  very  substantial  expenditures  to  protect  a    ' 
develop;  and  it  ought  to  be  so  called  upon.    The  truth  of  the  mat 
is  that  more  and  more  all  of  the  States  are  looking  to  the  Federal  G<  -  \ 
emment  to  protect  and  develop  water,  both  for  power  and  all  oi*     j 
purposes.    The  provisions  of  tne  appropriation  biUs  show  it,  and 
matter  what  reforms  may  be  introduced  in  them,  the  probabili     ^ 
are  that  the  uses  of  water  for  all  purposes  will  be  one  of  those  thi  «:  \ 
for  which  the  Federal  Government  will  expend  Federal  moneys 
will  be  called  upon  increasingly  by  the  local  representatives  of  . 
States  to  do  so. 

Senator  Thomas.  I  think  that  is  true  as  to  over>'  depart  men 
life;  that  Stntos  are  more  and  more  dopondont  upon,  or  calling  i 
the  Federal  (Jovommont  for  it. 

Mr.  F18IIER.  It  is  particularly  true  of  water  power,  becaus 
many  of  those  water  powers  fit  into  thinp«  over  which  the  Fet 
Government  has  control.    Take  your  Appalachian  bill,  for  insti 
It  is  frequently  asked.  Why  shoulcl  not  tne  Western  States  be  in 
like  the  Eastern  States  T  The  Eiistem  States  did  not   have 
pubUc  land  at  all.     Take  the  Middle  States,  however,  like  my 
State  of  nhnoLs.     I  want  to  assure  you  that  my  State,  lUinc 
exceedingly  rop-ptful  that  this  sort  of  a  bill  was  not  passed  b 
We  are  ongapod  in  very  active  htigation  between  the  State  and 
gentlemen  who  have  acquired  most  valuable  power  propertia 
the  result  of  the  decisions  has  been  tliat  the  private  mterer 
gotten  in  an<l  gotten  in  in  such  a  shape  that  it  will  pmbably 
our  ability  to  finance  our  portion  of  tne  lakes  and  gulf  waten 
the  way  we  had  planned,  which  was  to  pay  for  it  out  of  the 
power.     I  might  say  that  in  the  course  01  a  few  years  we  woul 
gotten  back  the  initial  investment  and  have  had  a  great  revem 
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Senator  Smoot  jSItcr  reading  that  part,  I  would  like  to  have  the 
whole  decision  put  in^  because  1  believe  there  is  a  dispute  as  to  what 
that  decision  reaUy  is. 

Mr.  Fisher.  If  anybody  on  the  other  side  of  this  question  can  pet 
anv  comfort  out  of  tne  Ctiandler-Dunbar  case  he  is  welcome  to  it. 

^nator  Thomas.  You  mean  anybody  who  questions  the  extent  to 
which  it  goes  ? 

Senator  Smoot.  When  vou  say  ''the  other  side"  of  course  I  <lo 
not  know  what  vou  mean  W  that. 

Mr.  Fisher.  1  mean  the  side  that  insists  that  where  a  Drivat«* 
owner  has  acquired  land  on  the  edge  of  a  navigable  stream  he  tnerf»I>y 
acquires  a  vested  right  to  develop  a  water  power  of  which  the  pul>Iir 
can  not  deprive  him. 

Senator  Thomas.  1  think  the  case  goes  almc^st  as  far,  but  not  quite 
as  far  as  you  contend.  At  the  same  time,  I  regard  it  as  a  reversal  «>f 
the  hitherto  accepted  doctrine,  as  far  as  the  ownership  of  the  sover- 
eimty  in  water  is  concerned. 

Mr.  Fisher.  There  is  a  difference  of  opinion  in  that.  I  havr 
always  been  of  the  opposite  opinion. 

Senator  Thomas.  1  merely  state  my  conclusion  ui)on  previous 
decisions  of  the  Supreme  Court  of  the  Lnittni  States  ami  the  common 
law  which  we  inherited  from  Great  Britain. 

Mr.  Fisher.  I  do  not  believe  in  saying,  ''I  tohl  you  so,**  or  anythinj^ 
of  that  sort,  and  lawvers  of  eminence  disagreed  about  it. 

Senator  Thomas.  1  c<»nfess,  at  the  age  of  06,  I  am  rapidly  reachiiu: 
the  conclusion  that  all  of  my  previous  c^mceptions  of  the  law  have  be«'n 
overthrown,  not  only  as  to  this  qut^ticm.  but  as  to  a  great  many 
others.  I  have  recently  been  able  to  find  authorities  in  sup|Kirt  of 
both  si(h»s  and  every  side  of  every  conceivable  human  contn>ver^y 
that  has  come  within  mv  experience. 

Mr.  FiRHKR.  Senator  5>moot,  this  is  the  part  of  the  decision  to 
which  I  referred: 

The  technical  titio  of  the  (liandler-Dunbar  Co.,  therefore,  includes  the  bed  of  th« 
river  opponlte  it8  upland  on  the  bank  to  the  middle  thread  of  the  iitraam,  being  i).o 
boundaiy  line  a(  that  imint  betwc^Mt  the  United  States  and  the  Dominion  of  (.VtiaiU 
Over  this  bed  flown  about  t^^'o-thirdu  of  tlie  volume  of  water  conMitutins  the  filN 
and  rapids  of  the  St.  Marys  Uiver.  Hy  reason  of  that  iwi  and  the  ownenuiip  «!  th«< 
shore  tiie  company's  claim  is  that  it  is  the  owner  of  the  river  and  of  the  inher«"it 
power  in  the  falls  and  rapids,  subject  only  to  the  public  rif^ht  of  navigation.  WhiU* 
not  denying  that  this  right  of  navigation  is  the  dominating  right,  yet  the  claim  it  thit 
the  I'nited  States  in  th(«  exen'ise  of  the  powor  to  regulate  commerce  may  not  exclii<lo 
the  rightii  of  riparian  o^mers  toionstruct  in  the  river  and  upon  their  own  submeivisj 
lands  Huch  applian<'i«fi  as  an»  n(M«»>wttry  to  control  and  use  the  cumnil  for  commt^n-uU 
punxM^es.  provideil  only  that  surh  s(rurtur<*s  <lo  not  impede  or  hinder  navigation  a-  •! 
Uiat  the  now  of  the  str<»am  is  not  so  diminish(*d  as  to  leave  leas  than  every  posrahU* 
requirement  of  navigution,  pnw'nt  and  future. 

That  is  the  claim  of  the  private  owner 

This  claim  of  a  proprietary  riglit  in  the  be<I  of  the  stream  and  in  the  flow  of  (!.•* 
stream  over  that  bcnl  to  the  extent  that  surh  flow  is  in  exc(»ss  of  the  wants  of  navit:^- 
tion  constitut4*s  the  gnMitid  ufN>n  wliirh  the  roni|>atiy  a^«(*rts  that  a  necesaMy  ct*!*-  * 
of  the  act  of  March  3,  1909.  and  of  the  judgment  of  condemnation  in  the  court  lM*ln.> 
is  the  taking  from  it  of  a  pro)K*rty  right  or  ititen*f4t  of  great  value,  for  which.  uimIit 
tht*  lifth  amendment.  <*oni|N>nM&iion  nnint  he  nmd«' 

This  is  the  view  which  was  entertaitMHl  by  iirr^uit  Judfce  Dennison  In  the  rt>iirc 
below,  and  is  simported  hy  most  careful  findings  of  fact  and  law  and  an  elabccate  and 
able  opinion.  The  quwtiou  is,  tlierefore,  one  which  from  every  standpoint  desi^rw  « 
careful  consideration. 
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This  title  of  the  owner  of  fast  land  upon  the  shoro  of  a  navigable  river  to  the  bed 
of  the  river  is  at  beet  a  qualified  one.  It  is  a  title  which  inheres  in  the  ownership 
o(  the  shore  and,  unless  reserved  or  excluded  by  implication,  p&sses  with  it  as  a 
shadow  follows  a  substance,  although  capable  of  distinct  ownership.  It  is  subordi- 
nate to  the  public  rl^ht  of  navigation  and  however  helpful  in  protecting  the  owner 
a^-Ainst  the  acts  of  third  parties,  is  of  no  avail  against  the  exercise  of  the  great  and 
ai>«)Iute  power  of  Congress  over  the  improvement  of  navigable  rivers.  That  power  of 
U5»-  and  control  comes  from  the  power  to  regulate  commerce  between  the  States  and 
with  foreten  nations.  It  includes  navigation,  and  subjects  every  navigable  river  to 
tht'  contnM  of  Congress.  All  means  having  some  positive  relation  to  the  end  in  view 
vhich  arc  not  forbidden  by  some  other  provision  of  the  Constitution  are  admissible. 
If,  on  the  judgment  of  Congress,  the  use  of  the  bottom  of  the  river  is  proper  for  the 
purpose  of  placing  therein  structures  in  aid  of  navigation,  it  is  not  thereby  taking 
prixate  property  for  a  public  use,  for  the  owner's  title  was  in  its  very  nature  subject;, 
tn  that  use  in  the  interest  of  public  navigation.  If  its  judgment  be  that  structures 
pliK^ed  in  the  river  and  upon  such  submerged  land  are  an  obstruction  or  hindrance 
to  the  proper  use  of  the  river  for  purposes  ot  navigation,  it  may  require  their  removal 
and  foroia  the  use  of  the  bed  of  tne  river  by  the  owner  in  any  way  which  in  its  judg- 
m^-nt  is  injurious  to  the  dominant  right  of  navigation.  So,  also,  it  may  forbid  the  con- 
struction and  maintenance  of  tunnels,  etc. 

Now  I  will  omit  a  lot  of  the  decisions. 

Senator  Smoot.  It  seems  to  me,  from  what  you  have  read  so  far,, 
that  they  do  not  say  that  they  can  assert  any  right  that  is  not  granted 
to  the  Government  under  the  Constitution. 

Mr.  Fisher.  No ;  but  thoy  do  say  what  that  right  is. 

Senator  Smoot.  And  I  do  not  tmnk  there  is  any  Question  about 
that.  I  do  not  see  that  that  covers  the  question  you  nave  discussed 
}m  fore. 

\lr.  FisuER  (reading) : 

So  much  of  the  zone  covered  bv  this  declaration  as  consisted  of  fast  land  upon  the 
blanks  of  tlie  river,  or  in  islands  which  were  private  property,  is,  of  course,  to  be  paid 
f'lr  But  the  flow  of  the  stream  was  in  no  sense  private  property,  and  there  is  no  room 
(♦►r  A  judicial  review  of  the  judgment  of  Conp-ess  that  the  flow  of  the  river  is  not  in 
i^xc^'ss  of  any  possible  need  of  navigation,  or  for  a  determination  that  if  in  excess  the 
ni^arian  owners  had  any  private  property  right  in  such  excess  which  must  be  paid  for 
t(  they  have  been  excluded  from  the  use  of  the  stream. 

Senator  Thomas.  As  a  matter  of  fact,  imder  that  decision,  do  you 
nut  think  that  the  Government,  for  the  apparent  purpose  of  improv- 
tncy  navigation,  can  improve  the  current  of  the  stream  and  go  into 
the  business  of  manufacturing  and  selling  power? 

Mr.  Fisher.  It  is  expresslv  held  that  the  Government,  as  you  s»^ 
rould  go  into  the  business  of  manufacturing  power. 

Senator  Thomas.  Yes;  that  the  Govenunent,  assunaing  ostensibly 
t4>  improve  the  stream  for  the  purposes  of  navigation  can  really 
improve  it  for  the  purpose  of  hydroelectric  energy  and  go  into  the 
business  of  manufacturing  and  selling  power.  I  do  not  see  that  that 
is  not  only  a  logical  but  a  necessary  sequence  of  the  decision. 

Mr.  Fisher.  This  is  what  the  court  said  on  that  matter: 

It  is  said  that  the  twelfth  section  of  the  act  of  1909  authorizes  the  Secretary  of  War 
i'»  l««fle,  upon  terms  agreed  upon,  any  excess  of  water  power  which  results  from  the 
^t«i0Frvation  of  the  flow  of  the  river  and  the  works  which  the  Government  may  con- 
fCrurt.  This,  it  is  said,  is  a  taking  of  private  property  for  commercial  uses  and  not 
ijr  the  improvement  of  navigation.  But.  asicfe  from  the  exclusive  public  purpose 
dw-btfed  by  the  eleventh  section  of  the  act,  the  twelfth  section  declares  tnat  the 
cfnaenTition  of  the  flow  of  the  river  is  "primarily  for  the  benefit  of  navigation  and 
tDf-idefitally  for  the  purpose  of  having  tne  water  power  developed,  either  for  the 
direct  uae  of  the  United  States  or  by  lease    ♦    *    •    through  tlie  Secretary  of  War.*' 

H  the  primary  purpose  is  legitimate,  we  can  see  no  sound  objections  to  leasing  any 
*'Xt::em  of  power  over  the  needs  of  the  Government.  The  practice  is  not  unusual  in 
rr-«p«ct  to  mnular  public  works  constructed  by  the  State  governments. 
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Senator  THOMAd.  Precisely.  All  that  the  Government  has  to  do 
is  assert  its  primary  purpose  to  be  one  thing  when  it  is  in  fact  another, 
and  go  right  aheadf  with  the  business  of  manufacturing  power. 

Mr.  Fisher.  Certainly;  and  no  court  can  review  it;  and  it  is  not 
obnoxious  to  the  Constitution. 

Snenator  Thomas.  That  is  the  logical  deduction  I  make  from  that 
decision. 

Mr.  Fisher.  I  think  you  are  right,  and  I  do  not  think  it  would  be 
possible  to  have  it  any  more  clearly  enunciated  than  it  is. 

Senator  Thomas.  That  is  what  I  said,  that  the  Government  go  one 
step  further  than  that  position  and  imdor  the  pretext  of  improving;  a 
'river  for  the  purpose  of  navigation,  they  could  go  into  t^e  electric 
business. 

Mr.  Fisher.  That  is,  that  it  has  the  constitutional  right  to  do  »o. 

Senator  Thomas.  Yes. 

Mr.  Fisher.  So  I  conclude,  but  whether  it  shoidd  do  so  is  a  question 
to  be  determined  under  the  particular  facts  and  circumstances.  The 
Canadian  Government,  or  the  Ontario  Government,  as  you  know, 
regard  this  as  an  almost  incalculable  public  adeantage^  because  thoy 
generate  their  power  where  they  can,  and  they  buy  it  where  they 
can  not  generate  it.  I  think  thoy  buy  most  of  it.  Then  they  buil<l 
transmission  Bnes,  and  they  sell  that  power  to  municipalities  and 
private  consumers  in  the  municipalities  throughout  the  Dominion, 
with  the  result  of  reducing  the  cost  of  power,  and,  in  their  opinion, 
greatly  benefiting  the  public.  Now,  wo  have  got  to  choose.  There 
is  in  the  West  the  sentiment  that  some  of  these  things  interfere  with 
development.  And  sometimes  people  in  the  West,  I  think  with  the 
best  and  most  disinterested  intentions,  feel  that  because  you  are 
interfering  with  the  financial  profits  of  the  people  who  take  over  these 
power  projects,  that  that  is  nindering  development.  I  think  those 
people  fail  to  recognize  how  much  more  important  it  is  that  the 
people  of  those  States  should  get  cheap  power.  Nothing  can  have 
more  effect,  in  my  judgment^  upon  the  whole  industrial  and  sociolog- 
ical development  of  the  entire  country,  mcluding  the  people  of  the 
West,  than  to  be  able  to  deliver  to  the  individual  consumer  power  at 
the  lowest  possible  rate.  And  nothing  will  better  enable  the  smaller 
manufacturer  to  compete  with  the  larger  manufacturer.  By  coopera- 
tion in  the  purchase  of  materials  and  in  the  sale  of  the  manufactured 
products  there  are  many  lines  of  manufacture  that  could  be  carric^d 
on  in  an  exceedingly  profitable  way  by  a  very  small  manufacturer, 
pmvided  you  can  carry  the  power  necessary  to  operate  his  toob  or 
machine  right  into  his  house  or  little  shop.  And  I  think  that  will 
be  of  far  greater  advantage  to  the  communitii^  of  the  West  than  any 
possible  advantage  that  may  come  from  large  profits  that  will  ac(.*ruo 
to  a  very  few  people  by  the  establishing  of  a  great  enterprise. 

Senator  Norris.  Before  you  leave  tliis  subject,  I  would  like  to 
inquire  of  the  chairman  whether  the  whole  opmion  in  the  ('handler^ 
Dunbar  case  is  goin^  to  be  put  into  the  n^cord. 

The  Chairman.  \  es;  let  it  go  in. 
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(The  opinion  referred  to  is  as  follows:) 


SUPRBME  COURT  OF  THE  UNITED  STATES. 

No8.  783,  784,  785,  and  786.— October  term,  1912. 

r>3.  The  United  States,  plaintiff  in  error,  v.  The  Chandler-Dunbar  Water  Power 

Co.  et  al. 
7K4.  The  Chandler-Dunbar  Water  Power  Co.,  plaintiff  in  error,  i;.  The  United  States. 
7sS.  St.  ^larys  Power  Co.,  plaintiff  in  error,  v.  The  United  States. 
7 Mi.  Clarence  M.  Brown,  sole  receiver  of  the  Michigan  Lake  Superior  Power  Co., 

plaintiff  in  error,  v.  The  United  States. 

In  ecTor  to  the  District  Court  of  the  United  States  for  the  Western  District  of  Michigan. 

* 

[May  36, 1913.) 

These  writs  of  error  are  for  the  purpose  of  reviewing  a  judgment  in  a  condemnation 
prtx'eedine  instituted  by  the  Unitea  States  under  the  eleventh  section  of  an  act  of 
Congress  of  March  3,  1909,  being  chapter  2G4,  35  Statutes,  pages  815,  820.  The  section 
reffmd  to  is  set  out  in  the  margin.^ 

»  8bc.  U.  Th»t  tlu  owxwrship  In  fee  simple  ateolote  by  the  United  States  of  all  lands  and  property  of 
r»  m^  kind  and  dMcription  north  of  the  present  Saint  Marys  Falls  Ship  Canal  throughout  its  entire  lezigth 
%s'l  J  jtns  between  said  ship  canal  and  the  international  boundary  line  at  Sault  Sainte  Marie,  in  the  State 
•■'  V  M^ii^m  b  necessary  for  the  purposes  of  navigation  of  said  waters  and  the  waters  connected  therewith. 

Tae  Hecrecarv  of  War  is  hereby  directed  to  take  proceedini^  immediately  for  the  acquisition,  by  oon- 
d^smation  or  otnerwise,  of  all  of  said  lands  and  property  of  every  kind  and  description  in  fee  simple  abfo* 
br^  He  shall  proceed  in  such  taking  by  filing  in  the  office  of  the  register  of  deeds  of  Chippewa  County, 
ir.  Tb^  State  of  Michigan,  a  writing,  stathfig  the  ptirposes  for  which  the  same  is  taken  under  ue  provisions 
.'  ttis  section,  and  giving  a  full  description  of  all  the  lands  and  propertv  of  every  kind  and  aescrfptloa 
thi»  to  be  taken.  After  the  filing  of  said  writing,  and  ten  days  after  publication  thereof  in  one  or  mon 
i^-msprnpen  in  the  dty  of  Sault  Samte  Marie,  in  ihe  State  of  Michigan,  the  United  States  shall  be  entitled 
.  •  and  shall  take  immediate  possession  of  the  ptoperty  described,  and  may  at  once  proceed  with  sudl 
p. '  J  ic  works  thereon  as  have  been  authorised  by  Congress  for  the  uses  of  navigation. 

Tn*;  Cfrooit  Court  of  the  United  States  for  the  Western  District  of  Michigan  is  hereby  riven  exclusive 
.'"j'naHftioii  to  hear  condemnation  proceedings  and  to  determine  what  compensation  shall  oe  awajrded  for 
7'  {•Ttv  taien  under  authority  of  this  section.  After  the  taking  of  any  propertv  by  the  Government 
<  .L«  Ipited  States,  as  herein  provided  for,  the  United  States,  bv  Its  proper  omclals,  shall  begin  oondenK> 
ca  >-Q  prooeedingB  in  the  aforesaid  court,  and  the  practice  shall  be  in  accordance  with  the  practice  In  the 
«■•  znM  of  the  State  of  Michigan  for  the  condemnation  of  lands  by  the  State  so  far  as  the  same  mav  be  fol- 
,-m,-*i  Without  conflicting  with  the  provisions  hereof.  Possession  may  be  taken  by  the  United  States 
p<' ,  I*  to  a  determination  by  a  court  of  any  necessity  of  taking  and  prior  to  any  determination  of  the  amount 

-•  capeaMtian. 

Any  taaoey  payable  by  the  Government  under  the  provisions  of  thfe  section  shall  be  payable  out  of 
%r>\  nsane>  hii»retofare  authorized  or  appropriated  for  the  purpose  of  improving  Saint  Marys  River  at  the 
klU,  Michigan. 

All  that  part  of  "An  act  making  appropriations  for  the  construction,  repair,  and  preservation  of  certain 
P'iblic  worics  00  rivers  and  harbors,  and  for  other  purposes/'  approved  March  second,  nineteen  hundred 
%'  I  seven,  beginning  with  the  words  "and  all  lands  and  waters  north  of  the  present  Saint  Marys  Falls 
«  .;>  Canal  throughMit  its  length/'  ana  ending  with  the  words  "  to  comply  with  the  proviskms  of  the 
n«->T  Airi  harbor  act  of  nineteen  hundred  and  two,  but  such  lands,  if  so  acquired,  shall  be  obtained  with- 
9J1  #zpi«iae  to  the  United  States,"  is  hereby  repealed. 

r*  vrj  permit,  license,  or  authority  of  every  kind,  nature,  and  description  heretofore  issued  or  granted 
^T  The  t*nited  States,  or  any  official  thereof,  to  the  Chandler-Dunbar  Water  Power  Comnany,  the  Bdlson- 
."^^olt  Light  Mud  Power  Company^  the  Ediaon-Soult  Electric  Compan> ,  or  the  Saint  Marys  Power  Com* 
p.ai  V.  «bail  ctUBt  and  determme  and  become  null  and  void  on  January  first,  nineteen  hundred  and  eleven, 
hZB :  the  Secretary  of  War  is  hereby  authorized  and  instructed  to  revoke,  cancel,  and  annul  every  such  permit, 
^  "n^^,  or  authority,  to  take  efTect  on  Janu:\ry  first,  nineteen  hundnyi  and  eleven. 

Tlw  Secratary  <n  War  may,  in  his  discretion,  permit  the  Chandler-Dunbar  Water  Power  Company  and 
tt^  Edisoa-Sault  Electric  Company  to  maintain  their  present  works  and  utilize  the  water  power  In  said 
n»vT  t  said  rapids,  in  so  far  as  the  same  does  not  interfere  with  navi^atton  or  retard  the  construction  of 
•  o^fYiinient  worki  In  said  river,  under  such  rules  or  regulations  as  have  been  or  hereafter  shall  be  imposed 
•■  T  the  SeereCary  of  War,  until  the;  shall  be  paid  the  compensation  awarded  by  the  court  for  their  property 
-v'n  !««Bned  under  the  provisions  of  this  sectton;  but  said  permit  shall  not  extend  beyond  January  first, 
i^'  •««ii  hundred  and  eleven. 

T  •«  Presl'ient  of  the  United  States  Is  respectfully  reouested  to  open  negotiations  with  the  Government 
a'  'tfVMt  Britain  for  the  purpose  of  effectually  providing,  by  suitable  treaty  with  said  Ciovemment,  for 
-  :^.-Ttataliig  ample  water  levels  for  the  uses  of  navigatk)n  In  the  Greet  Lakes  ano  the  waters  connected 
ti^'^rwUh,  by  the  construction  of  such  controllini;  and  remedial  ^  orks  in  the  connecting  rivers  and  fth*«wif 
ti  •-I'-h  lakes  as  ma;  be  agreed  upon  bv  the  said  Governments  under  thejprovisk)ns  of  said  treaty. 

T  r  •  Secretary  of  War  Is  further  authorized  and  instructed  to  cause  to  be  made  a  preliminary  examlnatton 
myi  «urrey  to  ascertain  and  determine  a  proper  plan  and  the  probable  expense  for  constructing  In  the 
-V*  • :«  of  tne  Saint  Marys  River  a  filling  or  forebav,  from  which  the  ship  locks  shall  be  filled:  Provided,  That 
S--  ii  florrey  shall  in  no  way  dela;  or  interfere  with  the  plans  for  construction  already  under  way. 

The  notice  of  condemnation  required  bv  the  statute  was  duly  given  by  the  Secre- 
tary «cif  War.  and  this  proceeding  was  instituted  against  all  the  corporations  and  per- 
nnTif  supposed  to  have  any  interest  in  the  property  sought  to  be  condemned.  A  jury 
w.A«*  waived  and  the  evidence  submitted  to  the  court,  which,  at  the  request  of  all  the 
pATVies^  made  specific  findings  of  fact  and  law. 
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By  an  agroonient,  the  property  of  the  International  Bridge  Co.  require<J  by  tin* 
Oovemment  was  aequireil  by  deini,  and  later  in  the  progress  of  the  ca«e  th**  prop«Tt> 
of  the  Edieon-Sault  Elertric  Co.  iuvolvcni  in  the  proeeeiling  waa  arquin^l  by  ?ti|.i.. 
lation.  This  eliminates  from  the  cases  evrry  qiu-stion  except  thost*  tfiiiin};  in  n^i-^t  l 
of  tlie  compeneation  to  be  awjirded  to  the  Chandler- 1) unbar  Wal<»r  Power  Co  .  th«* 
8t.  Marys  Power  Co.,  and  Clarence  M.  Brown,  receiver  of  the  Michigan  lAke  S  i\t*  • 
rior  Power  Co.    The  final  judement  of  the  court  was: 

1.  That  the  ownership  in  fee  simple  absolute  by  the  United  States  of  all  lanis 
and  property  of  every  Kind  and  description  north  of  the  prosi*nt  St.  Marys  1  a!.^ 
Ship  Canal,  throughout  its  entire  lenfifth  and  lying  between  the  said  ship  canal  aixi 
the  international  lino  at  Sault  St.  Marie,  in  the  State  of  Michigan,  wa^  necM'.-*siry 
for  the  purposes  of  navigation  of  said  waters  and  the  waters  connected  therewith  &# 
declared  by  the  act  of  March  3,  1909. 

The  compensation  awarded  was  as  follows: 

(a)  To  the  Chandler-Dunbar  Co.,  $052,332.  Of  this  $550,000  was  the  estiiiiat^^i 
value  of  the  water  power. 

(b)  To  the  St.  Marj-s  Falls  Power  Co.,  $21,000. 

(e)  To  the  Edison-Sault  Electric  Co.,  $300,000,  which  has,  however,  been  cuttb^l 
by  stipulation. 

((/)  To  the  Michigan  Lake  Superior  Power  (.'o.,  nothing. 

From  these*  awanis  tlie  Government,  tho  Chandler-Dunbar  Co.,  the  St.  Marys  FalU 
Power  Co.,  and  tlie  Michigan  l4ike  Superior  Power  Co.  have  suchI  out  wn\M  of  €*n\ir. 

The  errors  assigned  by  the  United  States  challenge  tlie  allowance  of  any  roui- 
pensation  whatever  on  account  of  any  v%'ater-power  right  claimed  by  any  of  the  ou-im  rs 
of  the  condemned  upland,  and  also  the  princiules  adopted  by  the  district  court  f4.r 
the  valuation  of  the  upland  taken.  The  several  corporations  who  have  sue^i  out  wnu 
of  error  complain  of  the  inadequacy  of  the  award  on  account  of  water  power  claltn«nl 
to  have  been  taken,  and  also  the  of  valuation  placed  upon  the  8i*veral  parteU  «>( 
upland  condemned. 

The  em>rs  assigned  by  the  United  States  deny  that  any  water  pow«»r  in  which  thf 
defendants  below  had  any  private  pro(>orty  right  has  been  taken,  and  also  deny  th«* 
claim  that  riparian  owners  must  be  compensated  for  exclusion  from  tlie  uai»  of  tl.f 
water  power  inherent  in  the  falls  and  rapids  of  the  St.  Marys  River,  wheth<*r  Uio  fli>w 
of  tho  river  be  larger  than  the  needs  of  navigation  or  not.  The  award  of  $«k)0,OOU  on 
account  of  the  claim  of  the  Chandler-Dunbar  Co.  to  the  undeveIope<l  water  po«N-r  uf 
the  river  at  the  St.  Marys  Rapids  in  excess  of  the  8upp<>A(*d  nH)uirementfl  of  na\'ijcati«'n 
constitutes  the  prime  question  in  the  case,  and  its  importance  is  increased  byth** 
contention  of  that  company  that  the  aast^ssment  of  damages  on  tliat  account  is  gf««<ly 
inadeouate  and  should  have  biH>n  $3,450,000. 

Ea(*n  of  the  several  plaintiffs  in  error  also  challenge  the  awards  made  on  account  nf 
the  several  parcels  of  upland  taken-  -the  (loveniment  insisting  that  tlie  awards  art* 
exci'mive,  and  the  <rwners,  that  they  are  ina<lequate. 

(Mr.  Justice  Lurton,  after  making  the  foregoing  statement,  delivered  the  opinion  «•/ 
the  court:) 

From  the  foregoing  it  will  be  B<»en  that  the  contn^lling  question.^  are,  first,  whethor 
the  Chandler-Dunbar  (^o.  has  any  private*  projMTty  in  the  water-power  cafiacily  i»f  ih*» 
rapids  and  falls  of  the  St  Marys'River  which  has  b<M>n  "taken,  and  for  which  r<«rii. 
pensation  mtist  \h*  made  under  the  fifth  ameu'lmnnt  tt>  tho  (Vmstitution;  and,  MMdn.l. 
if  so,  what  is  the  exU'Ut  of  its  wat4T- power  rii^lit  and  how  sluill  the  compensation  !>•« 
measurtni? 

That  <*omp<*nsation  must  be  mado  for  tho  upland  taken  is  not  disputable.  Th<* 
mt^asure  of  c )m|M*nsation  may  in  a  dt'irrri'  turn  upon  the  relation  of  tnat  simmii^^  «>t 
property  to  the  alleged  watiT-powiT  rights  flaiiniMl  by  tlie  Chandler-Dunbar  Co.  W  t» 
thert*fon»  |«WB  for  the  picstMit  tho  em>rs  aMitit^niMl  whi«*h  ronrcni  the  awanis  matli*  f^T 
such  upland. 

11)0  technical  title  to  the  \uhU  tti  tho  navitniblo  rivem  of  tho  Unit4<d  States  is  «Mtht*r 
in  tho  Stati'H  in  whirh  tho  riviT-  uro  Hituato<l  or  in  th«'  own«»n«  of  tho  land  lMini«Titi»r 
U|K)n  siH'h  river*.  Whoth<*r  in  ono  or  tin*  oth»*r  i^  a  (iiH'-iinn  of  l«M*al  law.  iShi\»  Iv 
V,  Bowlbv.  152  r.  S  ,  1.  ;n;  Phihdolphu  ( <•.  !.  Stinm.ii.  223  U.  S.,  nr>,  624,  ♦-:. 
Scott  t'.  (.attie.  227  U.  S..  22*»  )  V\Mm  the  ndini»,<«ion  of  the  Siato  of  Michi)r«ut  int4» 
tht*  Uni«»n  the  ImhI  of  tho  St.  M.iryn  Uivi»r  pa-vw^i  \i,  iho  Stiito.  and  under  tho  l.t\»  •»  f 
that  State  tho  ronv«»vanc4*  of  a  tnu-t  of  land  ii|M»n  a  n.i\iu'il'le  river  carri****  ihi*  tiM«» 
to  the  middlo  tlinnid.  (Wrlibor  r.  Tho  Vvtv  .M.ir<|ui*tt»«,  vU\,  02  Mirh..  ♦i2<l,  S«  r.»n- 
ton  v.  WhoWrr,  17!»  V.  S..  Ml,  liI3;  Cnite*!  Stat.-n  i.  Chandlor-Dunlmr  Water  I'n^.'r 
C4)y  209  U.  S..  417.) 

The  ttt'hniiMl  tith'  of  tho  (*h'ndl«'r  !>'iril>{ir  Ci>  ,  th**r<*f'>n\  inrlnd*^  tho  bod  of  th»» 
river  opposite  its  upland  on  the  lunk  t4)  tho  middlo  thn%Ml  of  tlie  stream,  beint;  tho 
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b  imdarj-  line  at  thai  point  between  the  United  States  and  the  Dominion  of  Canada. 
4  »\  er  this  bed  flows  about  two-thirds  of  the  volume  of  water  constituting  the  falls  and 
pjpids  of  the  St.  Mar>'8  River.  By  reason  of  that  fact  and  the  ownership  of  the  shore 
the  compcmv'a  claim  is  that  it  is  the  owner  of  the  river  and  of  the  Inherent  power  in 
the  (ails  ana  rapids,  subject  only  to  the  public  right  of  navigation.  Wliile  not  deny- 
ing that  this  nght  of  navigation  is  the  dominating  right,  yet  the  claim  is  that  the 
roited  States,  in  the  exercise  of  the  power  to  regulate  commerce,  may  not  exclude 
th<'  rigfattf  of  riparian  owners  to  construct  in  the  river  and  upon  their  own  submerged 
Undtf  ftuch  appliances  as  are  necessary  to  control  and  use  the  current  for  commercial 
pfirposes,  provided  only  that  such  structures  do  not  impede  or  hinder  navigation, 
a'-mI  that  tne  flow  of  the  stream  is  not  so  diminished  as  to  leave  less  than  every  pos- 
aj^'le  requirement  of  na\igation,  present  and  future.  This  claim  of  a  proprietary 
n^'ht  in  the  bed  of  the  river  and  in  the  flow  of  the  stream  over  that  bed  to  the  extent 
thit  mirh  flow  is  in  excess  of  the  wants  of  navigation  constitutes  the  ground  upon 
vhirh  the  company  asserts  that  a  necessary  effect  of  the  act  of  March  3,  1909,  and  of 
Vi**  judgnient  of  condemnation  in  the  court  below,  is  a  taking  from  it  of  a  property 
'.jht  fjtr  interest  of  great  value,  for  which,  under  the  fifth  amendment,  compensation 
ntuA  he  made. 

This  is  the  view  which  was  entertained  by  Circuit  Judge  Dennison  in  the  court 
't»«'I»w  and  is  supported  by  most  careful  findings  of  fact  and  law  and  an  elaborate  and 
fel/l*^  opinion.  Tne  question  is,  therefore,  one  which  from  every  standpoint  deserves 
r.iiT».'ful  consideiation. 

This  title  of  the  owner  of  fast  land  upon  the  shore  of  a  navigable  river  to  the  bed  of 
th«  river  is  at  beet  a  qualified  one.  It  is  a  title  which  inheres  in  l^e  ownership  of  the 
fhan  and,  unless  reserved  or  excluded  hy  implication,  passed  with  it  as  a  shadow 
if.ilom  a  substance,  although  capable  of  distinct  ownersmp.  It  is  subordinate  to  the 
public  ri^ht  of  navigation,  and  nowever  helpful  in  protecting  the  owner  against  the 
uxtiol  third  parties,  is  of  no  avail  against  the  exercise  of  the  great  and  absolute  power  of 
Oyogfem  over  the  improvement  <n  navigable  rivers.  That  power  of  use  and  control 
cumes  from  the  power  to  regulate  commerce  between  the  States  and  with  foreign 
OAtiooa.  It  includes  navigation,  and  subjects  every  navigable  river  to  the  control 
fii  Conerees.  All  means  having  some  positive  relation  to  the  end  in  view  which  are 
Dot  fonbidden  by  some  other  provision  of  the  Constitution  are  admissible.  If,  on  ^e 
;Md^iient  of  Congress,  the  use  of  the  bottom  of  the  river  is  proper  for  the  purpose  of 
placing  therein  structures  in  aid  of  navigation^  it  is  not  thereby  taking  private  prop- 
erty for  a  public  use,  for  the  owner's  title  was  in  its  very  nature  subject  to  that  use  in 
:he  interest  of  public  navigation.  If  its  judgment  be  that  structures  placed  in  the 
river  and  upon  such  submerged  land  are  an  obstruction  or  hindrance  to  the  proper 
ii««»  of  the  river  for  purposes  of  navigation,  it  may  require  their  removal  and  forbid 
the  use  of  the  bed  of  the  river  by  the  owner  in  anv  way  which  in  its  judgment  is  in- 
;~urioas  to  the  dominant  right  of  navigation.  So,  also,  it  may  permit  the  construction 
and  maintenance  of  tunnels  under  or  bridges  over  the  river,  and  may  require  the  re- 
moval of  every  such  structure  placed  there  with  or  without  its  license,  the  element  of 
nxi tract  out  Of  the  way,  which  it  shall  require  to  be  removed  or  altered  as  an  obstruc- 
tiriu  to  navigation.     In  Gilman  v.  Philadelphia  (3  Wall.,  713,  724)  this  court  said: 

**  Commerce  includes  navigation.  The  power  to  regulate  commerce  comprehends 
the  control  for  that  purpose,  and  to  the  extent  necessary,  of  all  the  navigable  waters  of 
the  United  States  wnicn  are  accessible  from  a  State  other  than  those  in  which  they  lie. 
Fiir  this  purpose  they  are  the  public  property  of  the  Nation,  and  subject  to  all  the 
rex:! uasite  legislation  by  Congress.  This  necessarily  includes  the  power  to  keep  them 
^t\'4fii  and  free  from  any  obstructions  to  their  navigation,  interposed  by  the  States  or 
otbcnrtse;  to  remove  such  obstructions  when  they  exist,  ana  to  provide,  by  such 
&.*jrtions  as  they  may  deem  proper,  against  the  occurrence  of  the  evil  and  for  the 
jiuuidimeDt  of  offenders.  For  the^e  purposes  Congress  possesses  all  the  powers  which 
r^xi^ted  in  the  States  before  the  adoption  of  the  National  Constitution,  and  which  have 
Always  existed  in  the  Parliament  in  England. 

'It  is  for  Congress  to  determine  when  its  full  power  shall  be  brought  into  activity, 
tiid  as  to  the  regulations  and  sanctions  which  shall  be  provided.'' 

In  Gibeon  v.  United  States  (166  U.  S.,  269)  it  i«<  said: 

*•  All  navigable  waters  are  under  the  control  of  the  United  States  for  the  purpose  oi 
r^ulatin^  and  improving  navi^tion,  and  although  the  title  to  the  shore  and  sub- 
m«'r?ed  foil  is  in  tne  various  States  and  individual  owners  under  them,  it  is  always 
■  J  jecX  to  the  servitude  in  rw^rt  of  navigation  created  in  favor  of  the  Federal  Gov- 
•>fT.ment  by  the  Constitution.'^ 

Thus  in'Scranton  r.  ^Vheeler,  supra,  the  Government  constructed  a  long  dike  or 
r  "T  upon  such  submerged  lands  in  the  river  here  involved  for  the  purpose  of  aiding 
I*  naxigation.    This  cut  the  riparian  owner  off  from  direct  access  to  deep  water,  and 
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he  claimed  that  his  ri^ta  had  been  invaded  and  his  property  taken  without  conmn- 
sation.  This  court  held  that  the  Government  had  not  "taken"  any  propertv  wnich 
was  not  priouurily  subject  to  the  very  use  to  which  it  had  been  put,  and  tlierefors 
denied  his  claim.  Touching  the  nature  and  character  of  a  riparian  owner  in  the 
Bubmeraed  lands  in  front  of  his  upland  bounding  upon  a  public  navigable  river  such 
as  the  ot.  Marys,  this  court  said:  . 

'*The  primary  use  of  the  water  and  the  lands  under  them  is  for  the  purpose  ci 
navigation,  and  the  erection  of  piers  in  them  to  improve  navigation  for  the  public  is 
entirely  consistent  with  such  use  and  infrinses  no  nght  of  the  owner.  >\liatever  the 
nature  of  the  interest  of  a  riparian  owner  in  uie  submerged  lands  in  front  of  his  upland 
bounding  on  a  public  naviijable  river,  his  title  is  not  as  fuU  and  complete  as  his  title 
to  fast  land  which  has  no  direct  connection  with  the  navigation  of  such  waters.  It  is 
a  qualified  title,  a  bare  technical  title,  not  at  his  absolute  disposal,  as  is  his  upland, 
but  to  be  held  at  all  times  subordinate  to  such  use  of  the  submerged  lands  and  of  the 
water  flowing  over  them  as  may  be  consistent  with  or  demanded  by  the  public  right 
of  navigation." 

80  unfettered  is  this  control  of  Congress  over  the  navigable  streams  of  the  country 
that  its  judgment  as  to  whether  a  construction  in  or  over  such  a  river  is  or  is  not  an 
obstacle  ana  a  hindrance  to  navigation  is  conclusive.  8ucb  judgment  and  determina- 
tion is  the  exercise  of  legislative  power  in  respect  of  a  subject  wholly  within  ita 
control. 

In  Pennsylvania  v.  Wlieeling  Bridge  Co.  (18  How.,  421,  430)  this  court,  upon  the 
facts  in  evidenct*.  held  that  a  bridge  over  the  Ohio  River,  constructed  under  an  art 
of  the  State  of  Vii^pnia,  created  an  obstruction  to  navigation  and  was  a  nuiauirv 
which  should  be  removed.  Before  the  decree  was  executed  Congress  det^larMl  the 
bridge  a  lawful  structure  and  not  an  obstruction.  This  court  thereupon  refused  to 
issue  a  mandate  for  carrving  into  effect  itM  own  d octree,  saying: 

'*  Although  it  may  still  bo  an  obstruction  in  fact,  it  is  not  so  in  contemplation  of  Uw. 
We  have  ulrcadv  said,  and  tho  principle  is  undoubted,  that  the  art  of  tno  Legislature 
of  Virginia  conternxl  full  authority  to  erect  and  maintain  the  hridfce,  subjeft  to  tin* 
exercise  of  the  power  of  Congress  to  regulate  the  navigatitm  of  the  river.  That  Ixniy 
having  in  the  oxcrcim*  of  thit*  f)(»w(*r  n*pilut(Hl  th<*  nuvi^ntUnii  ci»iiiiiHtf*nt  with  itit 
prc!^*rvution  und  (ftntinuition.  tin*  aiitht  rity  tn  iiuiintniii  it  wnuld  mn'm  tt»  bi*  d^ni- 
pli'te.  That  anth()rity  rombinon  tht»  concunt'nt  jmhiit  i»f  Imth  i^»vcTnnM*n«'<.  Suir 
and  K<Hl<*ral.  which  if  not  suflifitMit.  ('(•rtninly  none  can  hv  fMimd  in  (»ur  nvnunn  i^f 
govcrnnu*nt.** 

In  PhiliuU'lphin  »•.  Stinim>n,  mipra.  ami  in  Cninn  Bri<l>;«*  (*•».  ••.  CiiiiiHl  Stute«<  {'JiH 
V .  S..  WW),  nuiuy  :•[  llir  casfs  an*  riird  uiul  rcMcwnl  uiul  wr  niM^d  add  nothing  nit*ri* 
to  ih<*  (Hj*<UM*<i(»n. 

Thf*  cniicliir'inn  to  )m*  dniwM  in.  thut  th<'  qufHtiMii  of  wlH>t)h>r  tht*  pnt)M»r  nn;uUtiiti 
of  imviL:'.itiHii  df  this  river  at  th('  phicc  in  (jucHtimi  riM|uircil  tliat  no  t'onHtrurtion  of  nn> 
kind  Hiioiild  hv  placed  (t  <'otitiini<'d  in  tin*  nvrr  t>y  ri|».iriuii  own<*rit.  and  «h«*ih(*f  th«* 
w!»oh»  flow  of  til*'  *<fn'ani  nhoiild  \>v  r«.n«««'r\«*d  f.  r  tho  iw  an^l  H;iii'tv  •  f  nftvicatioii  an* 
<|u<'Mti<  iiH  IruM'^lativi'  ii*  cliaractcr;  and  wlion  Conj;ni«.H  dft4TniiiH*tL  as  it  il'ui  by  tin* 
a<'t  of  M:irrh  .i.  11N)9.  tliat  the  whole  river  l)flw«*eii  the  Attu'riu;')  hank  aiiil  the  intir- 
national  line,  an  well  i\h  all  of  the  upland  iwirth  of  Xhv  preH<<nt  hhtp  eanul.  thmUirlM  iit 
it^  <*ntire  leuL'th.  wan  "iiereHN.irv  for  the  pnr|H  bi  h  ot  na\  i^alt«  n  of  Auid  waters  and  the 
wa  tern  eon  nee  ted  there>^ith."  tliat  deterniinati«<n  wan  e«»n(-|iit«.\e. 

Su  inurh  of  the  /one  rii\ere<l  Ity  thiH  deejaratii'ii  a-  <'onf«i}*tei|  of  fatit  land  uiM»n  the 
bankf*  of  (ht*  river,  or  in  i^larnN  whirh  were  pri\.ite  projM»riy.  in.  of  (^fur.-^t*.  to  im»  |Mid 
for.  Hut  the  flow  of  \\\v  ntreani  Ma«<  in  nu  ni-umo  |»ri\:it»«  prnpert)  .  aiul  there  m  no  r«  lu 
for  a  judieud  review  of  the  judi;nH'nt  of  iMiiirn'-**  thai  \hv  llow  of  (he  river  m  n«'t  m 
«*xeeK*  of  any  |M'<>Hilde  n<*ed  of  na\  luation.  i>r  for  a  determination  thut  tf  in  t*xc  *t^  the 
riparian  ownern  had  any  private  pro|H*r(y  riirlit  in  Hurh  exi-«':<'«  %^hirh  mtml  be  paid  lor 
if  th««y  have  been  exc'lnd«'<l  fri>in  the  ilm.>  «>f  the  H.ime. 

That  Cottgrom  did  not  act  arbitrarily  in  det<Tmining  that  "for  the  purposes  of  navi- 
gation of  said  wat4>rsand  th<*  wat4*n4  eotuusted  then*with,"  the  whole  flow  of  the  stream 
ihould  be  devoted  exclusively  to  that  end,  is  most  evident  when  we  consider  the 
character  of  tliis  stream  and  its  n>Utiofi  to  the  whole  pniblem  of  lake  navigation.  Tht* 
river  8t.  Marvs  is  the  onlv  out  lot  for  th«*  waters  of  I^iko  Superior.  The  stn^trh  of  wat«*r 
called  tho  falls  and  rapids  of  the  river  is  about  H.tMH)  fmH  long  and  from  bank  to  bank 
has  a  width  of  about  4,()00  ffM>t.  About  two-tliirds  of  the  volume  of  the  straam  flows 
over  the  submeipHl  lands  of  the  Chandler- l)uid)ar  Co.,  the  rest  over  like  lands  on  the 
Canadian  side  of  the  boundary.  The  fall  in  the  rapidn  in  about  18  f(M>t.  This  turbu- 
lent water,  substantiallv  unnavigable  without  the  artificial  aid  of  c^imls  around  the 
stream,  constitutes  botn  a  tremendous  oh«tacle  to  navigation  and  an  eoually  great 
•ourt^  of  water  power  if  devottni  to  cx^mmercial  puri>o(4e«.    That  the  winer  needs  iif 
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navigation  might  not  be  hindered  by  the  presence  in  the  river  of  the  couBtruction 
vorka  neceflsary  to  ufle  it  for  the  development  of  water  power  for  commercial  uses 
under  private  ownership  was  the  Judgment  and  determination  of  Congress.  There 
w%B  also  present  in  the  mind  of  Congress  the  necessity  of  controlling  the  overflow 
fn^m  Lake  Superior,  which  averages  some  64,000  cubic  feet  per  second.  That  outflow 
ha^  fn^eat  influence  both  upon  the  water  level  of  Lake  Superior  and  also  upon  the  level 
ot  the  great  system  of  lakes  below  which  receive  that  outflow.  A  difference  of  a 
foot  in  the  level  of  Like  Superior  may  influence  adversely  access  to  the  harbors  on 
that  lake.  The  same  fall  in  the  water  level  of  the  lower  Likes  will  perceptibly  affect 
aiM^j«  to  their  TK>rts.  This  was  a  matter  of  international  consideration,  for  Canada, 
-A»  well  as  the  United  States,  was  interested  in  the  control  and  regulation  of  the  lake 
w-iter  leveb.  And  so  we  find  in  the  act  of  1909  a  request  that  the  President  of  the 
l*nitj*d  Slotet*  will  open  ne^^otiations  with  the  Government  of  Great  Britain  **for  the 
>urpope  of  effectually  providing,  by  suitable  treaty,  for  maintaining  ample  water 
••\  els  for  the  uses  of  navigation  in  the  Great  Lakes  and  the  waters  connected  there- 
with, by  the  construction  of  such  controlling  and  remedial  works  in  the  connecting 
nverv  and  channels  of  such  lakes  as  may  be  agreed  upon  by  the  said  Government 
under  the  provision?  of  said  treaty." 

The  falls  and  rapids  are  at  the  exit  of  the  river  from  the  lake.  Millions  of  public 
mv'ney  have  alreaay  been  expended  in  the  construction  of  canals  and  locks,  by  this 
tro%*efnment  u|)on  the  American  side,  and  by  the  Canadian  Government  upon  its  own 
fide  of  the  rapids,  as  a  means  by  wnich  water  craft  may  pass  around  the  falls  and 
npids  in  the  river.  The  commerce  using  theise  facilities  has  increased  by  leaps  and 
bounds.  The  first  canal  had  hardly  been  finished  before  it  became  inadequate.  A 
•HcroDd  upon  the  American  side  was  constructed  parallel  with  the  first.  The  two 
tcg«ther  are  insufficient  though  the  canal  upon  tne  Canadian  side  accommodates 
BLiU'b  of  the  commerce.  The  main  purpose  of  the  act  of  1909  was  to  clear  the  way 
for  generally  widening  and  enlaiging  facilities  for  the  ever-growing  commerce  of  the 
Great  Lakes.  The  act,  therefore,  looks  to  the  construction  of  one  or  more  canals  and 
locks,  panlletling  those  in  use,  and  directs  a  sur\'ey  *'to  ascertain  and  determine  the 
proper  plan  ♦  ♦  ♦  for  constructing  in  the  rapids  *  *  *  a  filling  basin  or 
forroay  from  which  the  ship  locks  may  be  filled." 

The  upland  belonging  to  the  Chandler-Dunbar  Co.  consists  of  a  strip  of  land  some 
2«5O0  feet  long  and  from  50  to  150  feet  wide.  It  borders  upon  the  river  on  one  side, 
and  on  the  Government  canal  strip  on  the  other.  Under  permits  from  the  Secretary 
id  War,  revocable  at  will,  it  placea  in  the  rapids,  in  connection  with  its  upland  facili- 
tie«i,  the  necessary  dams,  dikes,  and  forebays  for  the  purpose  of  controlling  the  current 
and  ufling  its  power  for  commercial  purposes,  and  has  been  for  some  years  engaged 
in  using  and  selling  water  power,  tvliat  it  did  was  by  the  revocable  permission  of 
tli«  Secretary  of  War,  and  every  such  permit  or  license  was  revoked  by  the  act  of 
V^OB.  (See  act  of  Sept.  19,  1890,  26  Stat.,  pp.  426,  454,  forbidding  the  construction 
n(  any  dam,  pier,  or  breakwater  in  any  navigable  river  without  permission  of  the 
SecTetary  of  War,  or  the  creation  of  any  obstniction,  not  nflSrmatively  authorized  by 
law,  **to  the  navigable  capacity  of  such  rivers."  See  also  the  later  act  of  Mar.  3, 
!<•«,  30  Stat.,  pp.  1151,  1155.  and  United  States  v.  Rio  Grande  Irrigation  Co.,  174 
U.  S.  090,  construing  and  applying  the  act  of  1890.)  That  it  did  not  thereby  acquire 
any  rif^t  to  maintain  these  constructions  in  the  river  longer  than  the  Government 
ihoald  continue  the  license,  needs  no  argument.  They  were  placed  in  the  river  under 
a  permit  which  the  company  knew  was  likelv  to  be  revoken  at  any  time.  There  is 
Q'tthinfT  in  the  facts  whirh  savors  of  estoppel  in  law  or  equitv.  The  suggestion  by 
r»vun?el  that  the  act  of  1909  contemplates  tnat  the  owner  should  be  compensated  not 
aoJy  for  its  tangible  property,  movable  or  real,  but  for  its  loss  and  damage  by  the  dis- 
f ^ntinuance  of  the  company's  license  and  its  exclusion  from  the  right  to  u.«^  the  water 
«<wer  inherent  in  the  falls  and  rapids,  for  commercial  purposes,  is  without  merit. 


T.'ie  ppov-isions  of  the  act  in  respect  of  compensation  appfy  only  to  compensation  for 
•ij.  li  "property  desc^ribed"  as  shall  be  held  private  propertv  taken  for  public  usee. 
1'rtlev,  therefore,  the  water-power  rights  asserted  by  the  Cliandler-Dunbar  Co.  are 


diKermined  to  be  private  property  the  court  below  was  not  authorized  to  award  com- 
fitf-nsation  for  such  rights. 

It  is  a  little  difficult  to  understand  the  basis  for  the  claim  that  in  appropriating  the 
■-.pland  bordering  upon  this  stretch  of  water  the  Government  not  only  takes  the  land 
"t'Ut  ali»  the  great  water  power  which  potentially  exists  in  the  river.  The  broad  claim 
that  the  water  power  of  the  stream  is  appurtenant  to  the  bank  owned  by  it,  and  not 
dependent  upon  ownership  of  the  sjil  over  whirh  the  river  flows,  has  been  advanced. 
But  wfaether  this  private  right  to  the  use  of  the  flow  of  the  water  and  flow  of  the  stream 
Ip»  bduKd  upon  the  qualified  title  which  the  company  had  to  the  bed  of  the  river  over 
i^irii  it  flows  or  the  ownership  of  land  bordering  upon  the  river  is  of  no  prime  im- 
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portance.    In  neither  event  can  there  be  ^aid  to  arista  any  ownornhip  of  the  ri\>*r 
OwnerahiD  of  a  private  stream  wholly  upon  the  lands  of  an  individual  i»  roncwval)!- 
but  that  the  running  water  in  a  great  navigable  stream  is  capable  of  private  uwncr»iii«}* 
is  inconceivable. 

Whatever  substantial  private  property  rights  exist  in  the  flow  of  the  stream  mn^t 
come  from  some  right  which  that  company  nas  to  construct  and  maintain  Much  wnrk.^ 
in  the  river,  such  as  dams,  walls,  dikes,  etc.,  essential  to  the  utilisation  of  the  i)o«er  4.f 
the  stream  for  commercial  purposes.  We  may  put  out  of  view  altogether  the  vhm  of 
cases  which  deal  with  the  right  of  riparian  owners  upon  a  nonnavigable  stream  to  tlie 
use  and  enjoyment  of  the  stream  ana  its  waters.  The  use  of  the  fall  of  such  a  stream 
for  the  proauction  of  power  may  be  a  reasonable  use  consistent  with  the  rights  of  thi  i^ 
above  and  below.  The  necessary  dam  to  use  the  power  might  completely  obstnx  c 
the  stream,  but  if  the  effect  was  not  injurious  to  the  property  of  those  above  or  to  tin* 
equal  rights  of  those  below,  none  could  complain,  since  no  public  interest  would  br 
anectcd.  We  may  also  lay  out  of  consideration  tne  cases  cited  which  deal  with  the 
rights  of  riparian  owners  upon  navi^ble  or  nonnavigable  streams  as  between  €%u'h 
other.  Nor  need  we  consider  cases  cited  which  deal  with  the  rights  of  riparian  owrn^rn 
tmder  State  laws  and  private  or  public  charters  conferring  rights.  That  riparian  on-n^'n* 
upon  public  navigable  rivers  nave  in  addition  to  the  rights  common  to  the  pub  1  it- 
certain  rights  to  me  use  and  enjoyment  of  the  stream,  which  are  incident  to  su^h 
ownership  of  the  bank,  must  be  conceded.    These  additional  rigats  an*  not  dependt'iit 

rn  title  to  the  soil  over  which  the  river  flows,  but  are  incident  to  ownenvhip  ut)(»n 
bank.  Among  those  rigats  of  use  and  enjoyment  is  the  right,  as  against  othor 
riparian  owners,  to  have  the  stream  come  to  tnem  substantially  in  its  natunl  stat**, 
both  in  quantity  and  quality.  They  have  also  the  right  of  access  to  deep  water,  atid 
when  not  forbidden  by  public  law  may  constnict  for  this  purpose  wharves,  dorkn, 
and  piers  in  the  shallow  water  of  the  shore.  But  every  such  structure  in  the  w»tt>r 
of  a  navigable  river  is  subordinate  to  the  right  of  navigation,  and  subject  to  the  oblt^ni- 
tion  to  suffer  the  consequences  of  the  improvement  of  navigation,  and  must  be  remo\  i^l 
if  Congress,  in  the  assertion  of  its  power  over  navigation,  shall  determine  that  ihvir 
continuance  is  detrimental  to  the  public  interest  in  tae  navigation  of  the  river.  (GiIh 
son  V.  United  States,  166  U.  S.,  269;  Transportation  (  o.  v.  Cnicago,  99  U.  8.,  GX>.  It 
is  for  Congress  to  decide  what  is  and  what  is  not  an  obstruction  to  navigation;  Pejin«>  I- 
vania  v.  Wlieeling  Bridge  Co.,  18  How.,  421;  Union  Bridge  Co.  v.  United  Sutes,  JiM 
U.  S.,  364;  Philadelphia  Co.  v.  Stimson,  223  U.  S..  6<)r».) 

To  utilize  the  rapids  and  fall  of  the  river  whirh  flow**  by  the  upland  of  the  Chamlhr- 
Dunbar  Co.,  it  hmn  been  and  will  be  noroHnarv  to  coiLstriK  t  and  nmintutn  in  tht*  n\  'T 
the  HtnKtureH  ne<•(•K^ary  to  control  and  dirrrt  the  lU>w  mi  that  it  may  be  umnI  ft»r  <•<»•■  • 
nuTcial  purpoM'H.     The  thirty-fourth  lindin^'  of  fmt  iw  Imlrw  thi.**- 

"For  about  '2{)  yean*  the  Cliuiuller-Punbur  Co.,  or  il4»  pre«i<»<e*'on»  or  fHitne  onocUri.. 
ing  uncler  it,  hiu*  been  develoninu'  |)ower  at  thin  imrt  of  the  nipidt*.  Thi^  wai*  afei»it  . 
pli^hetl  by  a  nhort  truUMverne  iluin  mntr  the  h)^\er  noiiniiary  of  itx  liiud  extendini;  otit  <i 
short  diHtaut  4*  into  the  t^treuiii  and  then  exten<lini:  up  uton':  tlu*  b<*d  of  the  Mream  imhI*- 
stantially )  parallel  to  the  bank  ui)  to  the  head  of  the  rapid'-.  Thin  dam  or  wall  towani 
its  u^»per  eml  di\ervred  out  into  tne  Mreani  the  better  to  «Ii\ert  water  into  the  headni'  »» 
and  into  the  fore  l>ay  fornie<!  by  itt*  lower  jmrt.  Karlier  Htrneiure.M  of  thii«  ehanii  t«*r 
were  replannl  about  \\H)\  bv  thow  n-ore  exlen.Mve  onen  whic  h  exi.^nsl  when  thi««t  on- 
denination  wa.H  n»a<le.  \\  hile  t onHnierable  in  extent  and  « <i!»t.  lhe\  are  iut  <»nsn!eral»le 
aK  eoin))are<|  with  the  Mru  ture»»  now  pruj  n^^'ij  to  utili/e  the  wl»o]e  p<»\vrr,  and  ll.«\ 
were.  eotn))arati\el\  »«peakinv'.  ah»ni.'  tlie  I'.ink  ra'ljiT  than  a<  ri»-.»*  ih**  ?*treani." 

The  He\ent\  hr.-^t  tindiuL'  ol  iu<  t  wa.-  in  iIm"*««  worll^* 

"AH  tliedexelopinrnt  workr«e\er(  4>n'<fru'  teil  upon  iheChainihr  lMinb.irf«ubTnerL>'<i 
laiicln  l»y  anxttne  na\<'  br««n  ion.Hlru«  tiij  after  obiaininw'  Iroin  th»*  Se<Ti»tur\  of  W  ur  a 
permit  thetetor.  ami  e:i«  h  "Uj  h  pen»  it  ha-  btM'U  ••xpri-^-lv  ri'\«M  able  l»\  rik'ht  of  re\o 
<*ation  re.-MTxtil  on  it^  i,u  v,  t«i  be  rxen  in*!  with  Of  wiihoui  I  au*'.     Kat  h  !*u«  h  pern  it 
*ai«  re\t>k«'<|  before  tin'  ro"inM«nri'fi  i-nt  oi  tlsH  pro*  e«s|jh"." 

rpon  what  print  iplc «  an  it  Im*  wu  1  that  in  r<M)iiinii/  tlie  ri'tnoxul  of  thi*  de\  elopiueitt 
Work«  whi<  h  w  ere  in  the  n\  t-r  upon  «<ui!i>r.«ii<  «•  <  or,  t***^  \\,it*  tuk«Mi  pn\  ate  prt»p«*rt\  tor 
pllblu*  UW  without  (  oiiipvti-.illon'  In  «le«  i«Jin/  (I  .it  a  lie<r«*vit\  rxixtf'l  for  absolute 
control  tif  the  r\\  *'T  at  tin*  r.^pl•I^.  Con-  r«>^  ha.-  of  •  'nirM'  f\»  ]i,«i«  -1  uuiil  it  •  han  *•-  Oi** 
law.  ever\  aw*  h  •  on.-irii(  lion  a«  a  I'liiilr.iii'  e  to  it-  pt.in-  and  put)H>>«'M  inr  the  better- 
mem  of  na\n;atioii  The  ipiaiihed  title  to  tin*  Im^^I  of  th*>  n\  er  uti«irdH  tm  ^ntuiid  tor 
any  <  laiin  of  a  ru'ht  t4i  <  ou>«titi<  t  mid  m.iint.iin  th«  rem  ati\  ••t'-ui  (ur>>  whi«  h  Coucrt  hm 
hai*  by  the  aet  of  \*HVJ  dei  id«*i{  in  flfiM  t  to  be  an  oli«tru<  lion  to  Uiiv  iMtion  mid  a  hiii* 
dratiee  io  it.^  plau>  for  impro\  rtiti<nt.  'Dtat  titl«<  h  ab-ol  itid\  ;*uboMliii.kte  if>  (!u*  ri/'l 
of  nas  ication,  ami  no  rudit  of  fr.  .»ti»  proprr»\  wouM  h.i\elif»n  iin  aded  if  hu*  h  ««tib> 
menr^Mi  laiidrf  wi'n»  tu  ruphnl  bv  itnu  tur«»»»  in  aei  ot  navigation  or  k«'pt  ir«»e  fr<»?n  *iii  S 
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'.K-tnirtioiifl  in  the  interest  of  navijration.  (S^ranton  r.  Wheeler,  svpra:  Hawkins 
\.i^  ht  House  Cases,  39  Fed.,  83.)  We  need  not  consider  whether  the  entire  flow  of  the 
n  -.  »'r  is  nei-esearv  for  the  purposes  of  navigation,  or  whether  there  is  a  surplus  which  is 
ti/  be  paid  for,  if  the  Chandler-Dun  bar  Co.  is  to  be  excluded  from  the  commercial  uea 
• '.  'hill  surplus.  The  answer  is  found  in  the  fat  t  tliat  ContTess  has  determined  that  the 
-  ■»-ani  from  the  upland  taken  to  the  international  boundary'  is  necessary  for  the  pur- 
T-.-*^  of  navigation.  That  determination  operates  to  exclude  from  the  river  forever 
tl  ♦'  'tnictures  nece88ar\'  for  the  commercial  use  of  the  water  power.  That  it  does  not 
■  !• »  ri\e  if^e  Chandler-l>unbar  Co.  of  private  property  rights  follows  from  the  con- 
«*  i  »s--' tions  before  stated . 

It  i^  said  that  the  twelfth  section  of  the  act  of  1909  authorizes  the  Secretary  of 
War  to  lease,  upon  terms  agreed  upon,  any  excess  of  water  power  which  results  from 
tn»^  conservation  of  the  flow  of  the  river,  and  the  works  which  the  Government  may 
r. instruct.  This,  it  is  said,  is  a  taking  of  private  property  for  conimercial  uses  and  not 
i'»r  tlie  impro\'ement  of  navi^tion.  But,  aside  from  the  exclusive  public  purpose  de- 
I  liiTixi  by  the  eleventh  secti(m  of  the  act,  the  twelfth  section  declares  that  the  con- 
^Tx-ation  of  the  flow  of  the  river  is  "primarily  for  the  benefit  of  navigation  and  in- 
ridentally  for  the  purpose  of  having  the  water  power  developed,  either  for  the  direct 
«!.'<»  of  the  l-nited  States  or  by  lease    *    *    *    through  the  Secretary  of  War." 

If  the  primary  purpose  is  legitimate,  we  can  see  no  sound  objection  to  leasing  any 
*^X'^^88  of  power  over  the  needs  of  the  Government.  The  practice  is  not  unusual  in 
r»-9p#»rt  to  similar  public  works  constructed  by  State  governments.  In  Kaukauna 
<  <•.  r.  Green  Bay,  etc.,  Canal  (142  U.  S.,  254,  273),  respecting  a  Wisconsin  act  tt> 
wfr-ifh  this  objection  was  made,  the  court  said: 

•  •  But  if.  in  the  erection  of  a  public  dam  for  a  recognized  public  purpose,  there  is 
I » ♦c'ssarily  produced  a  surplus  of  water  which  may  properly  be  used  for  manufacturing 
l»'irpf«efl.  there  is  no  sound  reason  why  the  State  may  not  retain  to  itself  the  power  of 
*■•  ntn>Uing  or  disposing  of  such  water  as  an  incident  of  its  right  to  make  such  improve- 
m«»nt.  Indeed,  it  might  become  verjr  necesaary  to  retain  the  disposition  of  it  in  its 
tt^u  hands  in  order  tx)  preserve  at  all  times  a  sufficient  supply  for  the  purpose  of  navi- 
s?ati:m.  If  the  riparian  owners  were  allewed  to  tap  the  pond  at  different  places  and 
draw  off  the  water  for  their  own  use,  serious  consequences  might  arise  not  only  in 
<.««nnection  with  the  public  demand  for  the  piu-poses  of  navigation  but  between  the 
ri (Nirian  owners  themselves  as  to  the  proper  proportion  each  was  entitled  to  draw — 
t  nntr^vcreies  which  could  only  be  avoided  by  the  State  reserving  to  itself  the  imme- 
diate superv'ision  of  the  entire  supply.  As  there  is  no  need  of  the  surplus  running  to 
w«.«t**.  tnere  was  nothing  objectionable  in  permitting  the  State  to  let  out  the  use  of  it 
'•'  private  parties  and  thus  reimburse  itself  for  the  expenses  of  the  improvement.** 

11  is.  at  nest,  not  clear  how  the  Chandler- Dunbar  ( o.  can  be  heard  to  object  to 
ihf»  selling  of  any  excess  of  water  power  which  may  result  from  the  construction  of 
-'  '-h  controlling  or  remedial  works  as  shall  be  found  advisable  for  the  improvement 
.f  navigation,  inasmuch  as  it  had  no  property  riqjht  in  the  river  which  had  been 
'  'iken.^'  It  has,  therefore,  no  interest  whether  the  Government  permit  the  excess 
•  *t  jii>wer  tf*  go  to  waste  or  make  it  the  means  of  pnwiucing  some  return  upon  the  great 
«-Tr.«'nditure. 

The  conclusion,  therefore,  is  that  the  court  below  erred  in  awarding  $550,000,  or  any 
otjier  snm.  for  the  value  of  what  is  called  **raw  water,"  that  is  the  present  money 
Tal'ie  of  the  rapids  and  falls  to  the  Chandler-Dimbar  Co.  asj  riparian  owners  of  the 
•Kf«re  and  appurtenant  submerged  land. 

i'*>ming  now  to  the  award  for  the  upland  taken: 

The  court  below  awardefl  to  the  Chandler- Dun  bar  Co.  on  this  account — 

a  Far  the  narrow  strip  of  upland  bordering  on  the  river,  having  an  area  of 
^methin^  more  tnan  8  acres,  excludir  g  the  small  parrels  described  in 
the  pleaihngs  and  judgment  as  claims  95  and  96,  $65,000.  less  7  per  cent 
of  that  sum  on  account  of  Portage  Street,  which  the  court  later  found 

belonged  to  the  United  States  and  not  to  that  company $60, 450 

^  •  For  the  sxnall  parcels  covered  by  claims  95  and  96 *. 25, 000 

r    Fctf'  a  half  interest  in  lot  on  bridge  property 33S 

These  awards  include  certain  sums  for  special  values.  The  value  of  the  upland 
•tnp.  hxe^  at  $60,450.  was  arrived  at  in  this  manner: 

\a}  For  its  value,  including  railroad  sidetracks,  buildings,  and  cable  terminal, 
UM*iuding  also  its  use  *' wholly  disconnected  with  power  development  or  public 
ir.iproreiDeDt — that  is  to  say,  for  all  general  purposes,  like  residences  or  hotels,  factory 
iit«.  disconnected  with  water  power,  etc.,  $20,000." 

•  *>  •  For  Tise  as  factory  site  *  *  in  connection  with  the  development  of  6,500  horsepower, 
«"  th^  as  a  single  site  or  for  several  factories  to  use  the  surplus  of  6,500  horsepower 
v>t  Doir  used  in  the  city,  an  additional  value  of  $20,000." 
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(c)  For  use  for  canal  and  lock  purposesi  an  additional  value  of  $25,000. 

Tne  small  parcels  constituting  claims  95  and  96  were 'valued  at  $25,000. 

These  two  parcels  seem  to  have  been  connected  bv  a  costly  fill.  They  fn>nted  u|x»n 
deep  water  aoove  the  head  of  the  rapids.  Th^  had  therefure  a  spe<ial  value  f  *r 
wharves,  docks,  etc.,  and  had  l)een  so  used.  The  gross  sum  awarded  included  Uh» 
following  elementB: 

(a)  For  general  wharfage,  dock,  and  warehouse  purposes,  dis(*onnccted  with  devel 
opment  of  power  in  the  rapids,  $10,000. 

(6)  For  its  special  value  for  canal  and  lock  purposes,  an  addiUonal  smn  of  $10.(Nii) 

(c)  In  cctnnection  with  the  canal  along  the  rapids,  if  UHed  as  a  part  of  the  devol<  >{>- 
ment  of  4,500  (6,^00)  horsepower,  an  additional  value  of  $5,000. 

The  United  States  excepted  to  the  additional  value  allowed  in  consequence  <»f  the 
availability  of  these  parcels  in  connection  with  the  water  power  supposed  to  U»  xho 
property  of  the  Chandler-Dunbar  G>.,  and  supposed  Ut  have  l>ecn  laKeu  by  the  <rv- 
emment  in  this  case.  It  also  excepted  to  so  much  of  the  awardn  as  nin^citutod  ^ri 
additional  value  by  rea<«>n  of  availabilitv  for  lock  and  canal  purtK».H\«. 

These  exceptions,  so  far  as  they  (Munplain  of  the  a<lditional  value  to  )x>  attAcho«l  to 
these  parcels  lor  U8e  as  factory  sites  in  connection  with  the  development  of  hor9e|>«»w(«r 
by  the  Chandler-Dun l)ar  Co.,  must  l>e  sustained.  These  "additional"  values  w«>n» 
based  upon  the  erroneous  hypothesis  that  that  <*onipany  ha<l  a  private  pn>f>erty  intcrv^^^t 
in  the  water  power  of  the  river,  not  po«?ihlv  needed  now  or  in  the  future  for  purpo«»rti 
of  navigation,  and  that  that  excess  or  surplus  water  was  capable,  by  siaiie  extcm»ii>ii 
of  their  works  already  in  the  river,  of  producing  6,500  honie|K)wer. 

Having  decide<i  that  the  Chaii(ller-I)unbar(?o.  as  riparian  owners  hadnosuch  V(*}4t4*d 
prroperty  right  in  the  water  power  inherent  in  the  falls  and  rapids  of  the  river,  and  no 
right  to  place  in  the  river  tne  works  essential  to  any  practical  use  of  the  flow  «>f  the 
river,  the  Government  can  not  be  justly  required  to  |>ay  for  an  element  of  %aluA 
which  did  not  inhere  in  these  parcels  as  upland.  The  Government  had  donuruon 
over  the  water  power  of  the  rapias  and  falls  and  can  not  l>e  required  to  pay  an^'  hv}w»- 
thetical  additional  value  to  a  riparian  owner  who  had  no  right  Ut  appmpnaie  the 
current  to  his  own  commercial  use.  These  ^additional  valiu^  represent,  therefMn*. 
DO  actual  loss  and  there  would  l)e  no  justice  in  paying  for  a  lom  sufTered  by  nn  <>iio 
in  fact. 

**The  requirement  of  the  fiftli  amendment  is  satisfied  when  the  owner  is  paid  for 
wliat  is  taken  from  him.  The  question  is  wlmt  has  tlie  owner  h»st,  and  not  what  hoii 
the  taker  gained."     Hloston  Chamber  of  Com m<Tco  v.  HonUm.  217  l'.  S.,  IMI.  194,  1!»:.  . 

Neitlior  can  consiueretion  be  iriven  to  probablt'  advancement  in  the  value  of  siuti 
riparian  property  by  reason  of  tlie  works  to  be  conntructeti  in  the  river  by  the  tio%t»rn- 
ment,  or  ttio  use  to  wliich  tlie  flow  of  the  Htream  mii;}it  bt*  dinn'ted  by  the  (iovt-ninifnt 
The  value  .iliould  be  (ixe<l  as  of  the  date  of  the  j)ro<'ee<lin^  and  witii  rcfcn*uce  to  tlio 
loss  the  o>%n(*r  HiiMtaiuH,  conHidorini:  t)te  property  in  it.n  ronditic»n  ami  Mtuati<>n  at 
the  tiino  it  in  taken  and  not  at*  (^nhatwcMl  by  tin*  pnrpoM*  for  wliich  it  uan  taken.  i  Kerr 
V.  Park  <'ommiKHi(mer8.  117  I*.  S.,  M\),  :j!s7;  SluH'maker  r.  I  nitini  Stat***,  U7  W  S., 

282.:<(M,;;n;>.) 

'Hie  excci>tion  taken  to  \]w  inj'hi.Hon  a.M  an  olfment  of  value  nf  the  avai1abilit\  (4 
Uxvm*  purcclH  of  land  for  lock  and  canal  purpoH«'H  mii^t  be  overnilcd.  That  thir  Utn«l 
had  a  pn».Mj>cctive  value  for  the  pur|)oHe  of  c<»n.**tructimf  a  canal  anil  hnk  {mraHel  with 
th<»H4»  in  uw  hud  puhhimI  be\oii(l  the  rei;ion  of  tlie  purely  conj<M'tural  or  j*iH*<'ulatj\e. 
That  one  or  more  additiniml  parallel  ranal.M  and  liM'ks  \\ould  be  needed  to  met* t  the 
incrt^aMMi;  deioaiuN  ot  lake  traliic  \^ua  uu  iiiiineiliale  probability.  Thii*  land  v(a.*»  t]i»* 
onl\  land  a\ailable  for  the  pur|H>"c.  It  included  all  the  luntl  between  the  canuN  in 
use  and  tlie  bank  of  the  umt.  Althoii<'h  it  i.^  not  proper  to  eHimiat**  land  cnndeiniit  d 
for  ptd)lic  pnrjMHe.H  b\  the  pMblif  ne<ts^iti»*M  or  it**  \sortli  \o  the  p  iblic  for  such  pnr- 
jv»»H».  it  i>*  ]in  |MT  to  ron-idt-r  the  laci  tliat  the  pnjMTlv  i.-  ^>  Mii.ctt*-*!  that  it  will  prb- 
ably  be  d<?«ir«Ml  and  a\adaMe  lor  mu<  h  u  pnrpM-««.  ^f.^xsi^^  on  Knuncnt  Ponmiii.  m  c. 
7t)7*;  Tatter^-.n  i.  \Uhmu  Co  .  «>h  V  S  .  ;oi.  lo>.  Slioeniak«r  i.  I'niteii  Stati'f*.  147  1*  S  , 
2m':  YouriL'  r  llnrn?«on.  17  tin  .  :tt»:  Allo\\a\  v  N\ixlnille.  SS  Tenn  .  .MO.  Snrvent  i 
Wt»rrima<*.  ItMJ  Ma«»f«  .  171  )  Tatt*  r-^^n  t  M»M.n«  Co.  \*a-  thin*  A  bonni  compan>  iwni'V.t 
to  <'ondenui  thret*  •^inall  i^iandn  in  tin*  MinHi-.^ippi  Uner  *t(t  Mtiiuti'tl  with  referen<  e 
to  each  olli«*r  and  thf  ri\er  bank  an  to  be  prrtdiarK  adaptf-<l  to  furm  a  Ixiom  a  note 
in  leiiL'th.  The  (|ueHtion  m  the  ca?M*  uiu*  wh«*lh«T  iheir  ndaptnbilii\  lor  that  pnrjMH^* 
gave  the  proportv  a  "jMsial  valtie  wliieh  nu/lit  be  I'on^idered.  Thin  court  held  that 
the  adaptabilitv  of  th«*  land  for  the  p\ir|M)H«<.N  nf  a  bonni  wai*  an  eletiieiit  whu'h  shot. Id 
he  con*<id«*reil  in  e*«iiniaiine  the  \alue  of  the  landf*  t^ondeniiitnt.  I'he  court  mid, 
touchliiL'  the  rule  f«ir  e'«tiin  itint'  tlanuii'e*  ai  mich  ram'n 

**So  many  and  varied  are  th«'  <>irrumMan<«»M  tit  bo  taken  into  ar^*f)iint  in  determining 
the  value  of  proiM*rty  comlemniHl  for  public  pun)ON«Mi  that  it  is  {XThaps  impossible  Co 
formulate  a  nile  to  ^'overn  itit  apprai'«4«ment  in  all  ca^^s.     Kxceptiomu  ctrvumstani  oa 
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viU  modify  the  most  carefully  guarded  rule,  but  as  a  eeneral  thing  we  should  say 
that  the  compensation  to  the  owner  is  to  be  estimated  oy  reference  to  the  uses  for 
which  the  property  is  suitable,  having  regard  to  the  existiiijg  business  or  wanra  of  the 
cummunity  or  such  as  may  be  reasonably  expected  in  the  immediate  future." 

In  Sho^iaker  v.  United  States,  supra,  lands  were  condemned  for  park  purposes. 
In  the  court  below  the  commisBioners  were  instructed  to  estimate  each  piece  of  land 
&t  its  market  value  and  that — 

*'  The  market  value  of  the  land  includes  its  value  for  any  use  to  which  it  may  be  put 
ax>J  all  the  uses  to  which  it  is  adapted,  and  not  merely  the  condition  in  which  it  is  at 
the  present  time  and  the  use  to  which  it  is  now  applied  by  the  owner;  *  *  *  that 
ii,  by  reason  of  its  location,  its  surroundings,  its  natural  advantages,  its  artificial 
approvement,  or  its  intrinsic  character,  it  is  peculiarly  adapted  to  some  particular 
u** — e.  ^.,  to  the  use  of  a  public  park — all  the  circumstances  which  make  up  this 
fcl&ptability  may  be  shown,  and  the  fact  of  such  adaptation  may  be  taken  into  con- 
ci deration  in  estunating  the  compensation." 

The  court  approved  this  instruction. 

The  Chandler-Dunbar  Co.  has  also  assigned  as  error  the  denial  of  any  award  on 
Aitxtunt  of  a  portion  of  Portage  Street  to  which  it  claimed  title.  The  title  to  that 
piiTv^l  has  never  passed  out  of  the  United  States.  It  was  part  of  a  street  laid  off  by 
A  i^rv'ey  made  of  the  village  of  Sault  Ste.  Marie,  a  town  which  had  grown  up  on  public 
Uz#^j  of  the  United  States.  But  that  survey  was  never  carried  into  a  patent,  and  the 
%nllji^  never  accepted  this  part  of  the  street.  Thus  abandoned,  it  was  occupied  for 
1  time  by  the  Chandler-Dunoar  Co.,  but  not  long  enough  to  acquire  title.  The  court 
oirj  not  eiT  in  holding  that  the  company  had  acquired  no  title  and  that  title  was 
already  in  the  United  States. 

The  award  to  the  St.  Marys  Power  Co.  as  owner  of  island  No.  6  is  excepted  to.  The 
>  \2ue  of  that  island  was  fixed  at  $21,000.  That  amount  was  reached,  as  shown  by  the 
«t*\  entieth  finding  of  fact,  in  this  manner: 

L    As  a  base  value,  for  general  purposes,  as  for  a  cottage  or  fishing  station $1, 000 

: .  As  a  strategic  value,  ^wing  out  of  the  extent  to  which  it  may  control  or 

block  the  most  available  development  by  upstream  owners 15, 000 

*'"    Aa  an  additional  \'alue,  by  reason  of  its  special  suitability  for  lock  or 

canal  purposes 5, 000 

This  island  No.  5,  otherwise  known  as  Oshawano  Island,  is  on  the  American  edge 
of  the  rapids  and  below  the  Chandler-Dunbar  property  and  opposite  that  part  of  the 
tii\*e  belonging  to  the  United  States.  It  has  an  area  of  about  one-third  of  an  acre. 
Tb<»  court  found  that  it  had  no  appreciable  water  power  which  was  in  any  sense  aj>pur- 
t'^nant.  and  so  no  allowance  was  made  on  that  account.  Because  none  was  made  Uie 
8'  MaryB  Power  Co.  sued  out  a  writ  of  error.  The  reasons  which  have  induced  uAo 
d^av  such  an  allowance  in  respect  of  upland  upon  the  bank  of  the  river  require  the 
L'^^nment  referred  to  to  be  held  bad.  The  court  below  held,  however,  that  the 
i-.i.-id  had  value  in  other  ways,  being  those  mentioned  above.  In  respect  to  the 
>  •  wanre  of  115,000  as  its  "strategic  value  "  the  court  below  in  its  opinion  said: 

*'«  >wing  to  its  location  this  property  had,  and  always  has  had,  a  strategic  value  with 
r^iVrcnce  to  any  general  scheme  of  water  development  in  the  river  and  because  it 
ari^t  be  included  as  a  tailrace  site,  if  not  otherwise,  in  any  completely  efficient  plant 

•  ♦l*»velopment  by  any  owner,  private  or  public.  This  value  is  denied  because  it  is, 
w  <»f»veniment  counsel  say,  of  the  'hold  up*  character.  It  should  not  be  |)ermitted 
'i   kjmume  the  latter  character,  nor  should  the  fair  strategic  value  be  denied  because 

*  Te  might  be  an  attempt  at  exaggeration  or  abuse.     I  fix  this  so-called  strategic 
?i  u«  at  910,000  (afterwards  raised  to  $15,000),  and  it  should  be  awarded  under  the 

•  ••  -fmstance.^  of  this  case  to  whomsoever  the  owner  may  be. " 

'I  hifl  allowance  has  no  solid  basis  up*)n  which  it  may  stand.  That  the  property  may 
h . .  •»  tn  the  public  a  erreater  value  than  its  fair  market  value  affords  no  iust  criterion 

*  r  *^9timating  what  the  owner  should  receive.  It  is  not  proper  to  attribute  to  it  any 
:'«n  of  the  value  which  mitrht  result  from  a  consideration  of  its  value  as  a  necessary 
:  ''t  f*1  a  roroprehensivp  syst4»m  of  river  improvement  which  should  include  the  river 
•-.1  The  upland  up<m  the  shore  adjacent.  The  ownership  is  not  the  same.  The 
•r   '-iple  applied  in  Boston  Chamber  of  Commerce  r.  Boston  (217  U.  S.,  189)  is  ap- 

*  i'"".*bi*».  In  that  case  it  appeared  that  one  persr>ii  owned  the  land  condemned  subject 
'.  -»-rvitudes  to  others.  It  was  sought  to  have  damaj^es  asse.ss<»d  upon  a  bill  in  which 
-  'if  the  inter€«»ts  joined  for  the  purpose  of  having  a  lump  sum  awarded,  to  be  divided 
a-  »he  parties  might  or  had  agreed.     If  this  could  be  done,  it  ^-as  agreed  that  the  estate, 

■.^idered  as  the  sole  unencumbered  estate  of  a  single  person,  was  worth  many  times 
f*'  than  if  the  damage  should  be  assessed  according  to  the  condition  of  the  title  at  the 
This  court  held  that  the  requirement  of  compensation  when  land  is  taken  foi 
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a  public  purpose  *'doe8  not  require  a  dwregard  of  the  mode  of  owTierahip.     It  doo-  r.  ♦. 
require  a  parcel  of  land  to  be  valued  as  an  unenicumbered  whole." 

The  "strategic  value"  for  which  $15,000  has  been  allowed  is  altogether  ppec^uIaM-.  •• 
It  is  based  not  upon  the  actual  market  value  for  all  reasonable  uses  and  demand:*  ti-^t 
the  possible  wortn  of  the  property  to  the  Government. 

A  ''strategic  value"  might  be  realized  by  a  price  fixed  by  the  necessities  of  ••ne 

Serson  buying  fxom  another,  free  to  sell,  or  refuse,  as  the  price  suited.  But  in  a  '^  n* 
emnation  proceeding  the  value  of  the  property  to  the  Government  for  its  pftrti«'ulAr 
use  is  not  a  criterion.  The  owner  must  be  compensated  for  what  is  taken  /n>m  hini. 
but  that  is  done  when  he  is  paid  its  fair  market  value  for  all  available  use«  and  pur- 
poses. (Lewis,  Eminent  Domain,  3d  ed.,  sec.  706;  Moulton  v.  Newbury  Water  r..., 
137  Mass.,  163,  167;  United  States  v.  Seufert  Bros.  Co.,  78  Fed.,  520;  Alloway  r.  Na!<h- 
ville,  88  Tenn.,  510,  514;  United  States  v.  Ilonolulu  Co.,  122  Fed.,  581.) 

The  exception  must  l>e  sustained. 

One  other  assignment  by  the  St.  Marys  Power  Co  needs  to  be  specially  n<»ti<v4l 
The  title  to  Oshawano  Island  is  in  litigation  l>etween  the  United  States  and  the  m 
Marvs  Power  Co.    For  this  reason  the  award  U)  that  company  was  ordered  to  remain 
in  the  registry  of  the  court  until  that  litigation  was  ended.    The  St.  Marys  Pi[>wer  ( <  • 
contends  that  when  the  United  States  soii^ht  the  condemnation  of  the  pmpertv  in 
this  proceeding  it  thereby  conceded  the  title  Uj  l)e  in  it.     But  the  pleadings  -V-w 
that  no  such  concessicm  was  made.    The  state  of  the  title  and  of  the  pending  litigatt":^. 
was  set  up  and  we  think  all  rights  were  thereby  reserved. 

The  assignmenta  of  ern)r  bv  the  Michigan  I^ke  Superior  Power  Co.  must  \>o  over- 
ruled.    No  property,  real  or  hypothetical,  has  Iwen  taken  fn)in  it.^ 

Other  assignments  of  error  )>>'  one  or  another  of  the  several  plaintiffs  in  em>r  np«vl 
not  l)e  specifically  noticed.  They  are  all  ovemiled  as  either  covered  by  the  vi<»w4 
we  have  expressed  or  as  havinii:  no  merit. 

The  judgment  of  the  court  below  must  be  reversed  and  the  cases  remanded  wifh 
direction  to  enter  a  judgment  in  accordance  with  this  opinion. 

True  copy. 

Test: 


CUrkSuprant  Court  United  States. 

Senatx)r  Thomas.  I  would  like  to  ask,  before  we  adjourn,  whether 
it  would  not  bo  more  likely  to  bo  ofToctivo  that  is,  cheap  power  and 
cheap  H^ht  by  the  (lovorninont's  following  up  the  nature  of  the 
deductions  fn)in  that  decision,  instead  of  leashic;  or  other^^iso  dis- 
p^inj?  of  these  power  sites,  imnn)ve  them  under  Uie  assumption  that 
it  is  impn)vin<r  navigation,  and  manufacture  this  electric  energy  and 
let  the  iHM>ple  have  it  at  cost. 

.Nfr.  FisHKK.  Senator  Thomas,  that  is  a  pnUty  far  step. 

Senator  Thomas.  If  it  be  true  and  I  quite  agree  with  you-  that 
cheap  electricity,  cheap  power,  and  cheap  lijrht,  etc.,  is  the  nu^st 
desirable  advantage  that  can  be  sccunnl  fn)m  the  development  of 
th(«e  now  latent  i)owers,  I  think  it  is  oiUy  logical  to  assinne  that  t}ii« 
(lovernment  would  be  able  to  furnish  it  far  more  cheaplv  than  an\  • 
bo<ly  else;  therefore,  it  shotdd,  up<ui  the  assmnption  th*it  It  is  impn»v- 
ing  navigation,  go  into  the  business  of  <levolopmg  (»nerg>'.  ami  let  the 
people  have  it  at  otKst. 

Mr.  FisHKu.  You  woidd  not  get  into  anv  quam^l  with  me  over  that . 

My  idea  about  a  matter  of  that  sort  is  this,  that  the  wis<»st  devel<n>- 
ment  in  things  of  that  kind  is  evolutionary  devolopment,  nnM^ewlinL' 
progn*ssively,  and  ver>'  can»fidlv,  pnu'cedintr  first  with  tno8e  stejs 
most  clear  and  nu^st  justiiied.  1  think  this  bill  is  <lrawn  along  thiit 
line.     You  notice  it  htis  no  charge  at  all  to  a  municipality. 

Senator  TiioM.\s.  I  will  not  cjuarn^l  eittier  if  you  will  sulistituto 
the  State  for  the  Unit4Ml  Stat<>s  as  the  authority  to  manufacture  and 
to  distribute  the  power. 

Mr.  FisHKU.  Well,  I  stated  in  mv  annual  report,  I  think,  the  \vLsi 
year  I  was  Secretary,  that  in  my  judgment  that  was  probably  the  way 
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;:  ought  to  be  done,  but  we  cross  no  bridges  in  that  regard  in  this 
:*.rt.  We  have  not  conunitted  the  Federal  Government  to  anything. 
We  have  merely  reserved  something  as  to  what  the  Federal  Cxovern- 
:..^nt  shall  do  in  taking  over  these  properties  at  the  end  of  any  leases 
t'  at  may  be  granted  now.  Nothing  will  be  done  without  an  act  of 
<.*oagress.  You  merely  have  reserved  an  option;  you  have  kept  the 
«i«Mir  open  in  that  regard. 

You  may  then  decide  that  instead  of  the  Federal  Government 
•i'>ing  it  it  will  turn  over  all  the  powers  to  any  State  which  is  readj  to 
t.*ke  them  over  and  develop  them  itself.  That  may  be  the  wisest 
<:orMon.  But  if  you  wait  now  to  take  up  with  your  colleagues  in  the 
'^•'nate  and  the  House  the  question  of  whether  they  are  prepared  to  go 
-o  far  as  to  turn  these  powers  over  to  the  States  for  development,  and 
whether  the  States  are  now  prepared  to  do  that,  you  \re  gomg  to  leave 
r>«>wer  development  in  the  luuortunate  condition  it  has  been  in  for 
many  years.  One  thing  you  must  get  rid  of  is  this  revocable  permit. 
It  i>  wrong  in  every  way;  it  is  wrong  in  principle  and  in  practice. 

S**nator  Thomas.  There  is  no  quarrel  between  us  on  that  either. 

ilr.  Fisher.  But  I  believe  you  want  to  go  just  as  far  as  you  can  in 
j^'iting  things  in  your  permit  to  protect  the  public  interests.  Then 
Alien  you  come  to  fixing  compensation,  I  think  that  the  benefit 
•f  the  (loubt  should  be  jgiven  to  the  private  interests.  I  think  you 
-  fuld  make  it  to  theu:  interest  to  develop.  I  think  this  enter- 
:rk>e  should  be  held  up  as  attractive  to  the  developer  and  investor, 

jt  we  ought  not  to  lose  sight  of  the  restrictions  and  limitations  that 
-*  'tuld  be  put  upon  them  for  the  benefit  of  the  public.  The  wiser 
L.bnufacturers  and  power  developers  are  perfectly  willing  that  you 
>;A>uld  do  it,  and  they  will  have  no  difficulty  in  financing  their  enter- 
pri>es  with  those  things  in  the  permit.  But  if  you  give  them  away 
».f.r<»  then  the  die  is  c  ist;  it  is  too  late  then;  you  can  not  call  them 
»>ju-k. 

Senator  Norris.  If  you  are  through  with  that  particular  point, 
I  wanted  to  get  your  judgment  on  another  feature  of  the  bill. 

rnder  the  bill  all  hvdroelectric  energy  that  goes  into  interstate  use 

rill  be  under  control  both  as  to  service  and  as  to  charges  of  the 

^«'cr€»tary  of  the  Interior.     Now,  would  the  bill  be  improved  if  that 

Tj  port  ant  function,  which  I  think  you  will  concede  is  a  very  impor- 

xut  one,  were  left  to  some  board  either  in  existence  or  some  body 

•'  ttt  may  be  provided  by  this  bill  similar,  for  instance,  to  the  Inter- 

^'Aio  Commerce  Commission? 

Mr.  Fisher.  Senator  Norris,  I  believe  that  you  will  have  an  ad- 
li  inLstrative  conmiission.  It  may  be  that  this  trades  commission 
^  •  irh  has  been  created  will  be  used  as  the  agenc}-,  and  I  personally 
'••  ht've  that  a  commission  of  that  kind,  high  grade,  paid  an  adequate 
-iliirT  and  given  adeouate  dignity  and  responsibility,  is  a  better 
i:  ncy  than  any  single  individual  with  the  administrative  duties 

..:  necessarily  fall  upon  a  member  of  the  Cabinet.     But  I  think  it 

•  "ild  be  a  great  mistake  to  delay  the  passage  of  this  bill  for  the 

•  rking  out  of  any  such  method  of  control.  This  bill  sajns  you  may 
:  •  that.     It  says  the  power  to  regulate  shall  be  in  the  Secretary  of 

f  Interior  or  any  board  or  conumssion  that  may  be  appointed. 
'Senator  Norris.  My  question   was  as   to  whether  it  would  be 
.':\lsable  to  provide  for  that  in  this  bill. 
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Mr.  FifiHEB.  I  think  it  will  be  a  mistake.  I  think  you  will  pet 
into  a  discussion,  and  a  lot  of  questions  will  be  raised  which  will 
delay  this  bill.  The  bill  does  not  Question  the  ri^ht  of  the  Stat«  to 
control  where  there  is  already  a  State  commission.  Tlie  Federal 
Government  and  the  Secretary  of  the  Interior  shall  not  have  to 
bother  with  that.  He  will  be  only  too  glad  to  serve  only  as  an 
additional  apency,  upon  whom  the  people  can  call. 

Senatob  SfoBBis.  There  are  several  reasons  why,  the  Secretary  of 
the  Interior  being  a  member  of  the  Cabinet,  and  an  appointee/  and, 
as  past  experience  has  shown,  they  change  very  often  as  administra- 
tions change,  and  even  in  an  administration  Cabinet  officers  cban<^% 
but  if  you  assume  that  we  will  always  have  good  Secretaries  of  tin* 
Interior,  like  we  have  now,  for  instance,  a  man  in  whom  I  think  w««  all 
have  confidence,  at  the  same  time  he  necessarily  can  not  become  *-o 
well  posted  and  can  not  become  an  expert  in  the  business  like  in* 
woula  if  he  were  appointed  for  a  long  term,  like  the  Interstate  Com- 
merce Commission,  until  he  understood  all  of  the  details,  and  CfMihi 
not  be  deceived  like  he  could  under  conditions  where  he  is  liable  to  U» 
changed.  Even  though  we  will  assume  he  wants  to  do  the  U^^t 
thine  possible,  lots  of  times  he  would  find  it  difficult  to  do  it.  Ho 
would  not  know  what  to  do.  He  would  have  to  depend  upon  the 
advice  of  his  subordinates. 

Mr.  Fisheb.  I  agree  with  you  that  it  would  be  much  better  to  ha%*o 
a  commission  roguTatc  such  things  as  this  instead  of  leaving  it  to  the 
Secretary  of  the  Interior.  But  I  am  also  very  decidecuy  of  tin* 
opinion  that  if  you  should  take  this  bill,  which  has  already  passed  the 
House,  in  which  I  myself  would  surest  some  changes,  if  it  were  a 
matter  of  first  impression,  I  think  it  would  be  a  big  mistake,  in  n^ 
important  a  subject  as  this,  when  vou  have  a  bill  of  this  kind,  to  mak** 
any  important  changes  of  that  land,  attempting  to  create  a  corn- 
mission  for  that  purpose,  thereby  perhaps  defeating  the  passage  of 
legislation  which  i  think  is  great5^  needed. 

Senator  Nobbis.  There  is  no  doubt  but  what  it  is  needed.  At  lea-^t 
I  think  it  is.  But  it  seems  to  me  it  is  quite  important  in  the  U*^n- 
ning  of  new  legislation  like  this  that  we  do  not  make  a  mis-step  tho 
first  one  we  take.  I  think  it  is  conceded  in  all  these  commission*-. 
State  commissions  and  Fe(h»ral  commissions  that  regulate  rates  and 
that  have  power  to  regulate  service,  that  a  long  U»nure  of  olfico  ks 
almost  necessary  to  make  it  successful.  It  ought  to  Ih»  relieved  frntn 
politics;  and  the  S4»cretary  of  the  Interior  is  an  appointee,  and  the 
appointment  is  made  often  from  poHtical  or  partisan  consideratit»n*<. 

Mr.  FisiiKK.  I  (h>  not  know  that  I  enn  udd  anything  to  what  I  hnw 
said.  I  tliink  it  is  Jesirnhle  to  have  it  under  the  control  of  a  coinnu^- 
sion  rather  tlian  under  the  control  of  an  individtial.  especially  win  re 
tlie  individual  has  a  larjrc  amount  of  work,  and  important  work,  ^\uh 
us  a  menil)er  of  the  Cahin«»t  has.  Hut  at  the  same  tmie  I  would  n'^^anl 
it  as  a  mistake  to  retard  the  paswige  of  tliis  l>ill  for  the  pur|>ose  of 
working  out  provisions  \\ith  repinl  to  such  a  conunlsHion. 

The  Chaiuman.  Mr.  Kisher,  what  wouhl  you  think  of  an  amend- 
ment to  the  h'll  to  provitle  that  where  h^s'than  5  iier  cent  of  th«« 
land  occupied  by  a  power  plant  was  (Jovenunent  laiul.  the  provision-- 
of  this  bill  shall  not  apply  to  it  except  tliat  the  corporation  shall  pav 
a  reasonable  rental  for  the  small  (|Uantity  of  land  for  50  years  or  ^ue 
length  of  time  as  the  lease  runs  i 
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Mr.  Fisher.  I  think,  Senator,  tJiat  that  would  bo  a  very  grave  mis- 
take, if  not  a  fatal  error.  The  whole  purpose  of  these  provisions 
tii:*l  are  inserted  in  tliis  bill  in  the  public  interest  in  no  way  depends 
uj^m  the  (juantity  of  interest  which  the  Government  owns,  except 
:-  n  technical  basis  for  the  exercise  of  the  authority.  But,  irrespec- 
'iv»  of  the  quantity  of  land  which  the  Federal  Government  had,  I 
'^  ink  that  anv  fractional  interest,  I  do  not  care  how  small,  which  the 
<T  »vemment  has,  which  would  give  the  United  States  authority  to 
make  provisions  which  are  clearly  in  the  public  interest,  should  be 
♦.ik««n  advantage  of.     I  think  vou  will  fina  in  manj*  cases,  and  cer- 

rtinly  you  will  find  in  the  \f on  tana  power  case,  the  interest  was 
i'»Mnparatively  small  as  compared  with  the  groat  development  of 
skater  at  Great  Falls,  and  the  value  of  the  transmission  line,  in  fact 
♦•\refdingly  small,  relatively,  nevertheless  we  put  all  those  provisions 
Ml  the  permit.  We  put  the  vory  things  we  are  talking  aoout  here 
M  thai  permit,  and  the  grantee  accepted  it  and  stated  publicly  that 
!i»»  thought  they  wore  wise  provisions  in  the  public  intero-^t. 

The  president  of  the  railroad  publicly  stated  that  he  was  greatly 
'jTatified  with  the  permit,  and  no  complaint  was  made.  ^  1  think  that 
i>  true  everywhere.  Of  course  the  private  owner  or  private  grantee 
H<iuld  like  to  make  just  as  much  as  he  can  out  of  it.     lie  does  not 

.k<»  to  give  up  anything,  although  it  is  in  the  public  interest.  If  he 
'r.inks  he  has  95  per  cent  of  what  he  needs,  yet  has  to  come  here  and 
.•>k  for  another  5  per  cent  that,  to  him,  is  clearly  a  case  which  he 
-»-jur<is  as  a  misfortnue.  If  he  were  asking  for  100  per  cent  he  would 
»  «*'de  to  these  things  without  question.  The  charge,  however, 
w.iirht  not  be  any  greater  in  one  case  than  in  the  other.  I  assume, 
J  »*  a  matter  of  fact,  that  the  function  of  this  compensation  which  the 
ifovemnient  is  going  to  exact  is  such  that  it  would  not  depend  at  all 

n  the  matter  of  the  Government  land  being  5  per  cent  or  100  per 
^riit.     I  can  conceive  of  permits  which  would  be  granted  where  the 

•  nipensation  for  100  per  cent,  if  it  were  on  public  lands,  would  not 
>•  any  more  than  if  it  was  6  per  cent,  because  the  purpose  of  the  com- 
'«-r  nation  is  chiefly  as  a  basis  for  regulation. 
The  Chairman.  Even  in  an  extreme  case  where  only  1  per  cent 

f  the  land  is  Government  land,  do  you  think,  that  land  bomg  used 
•  r  f»verflow  purposes,  for  example,  that  ought  to  come  under  this 

Mr  Fisher.  Yes,  sir;  I  think  so. 

The  Chairman.  You  would  not  make  any  distinction  there  ? 

Mr.  Fisher.  Xo.  I  think  the  only  thing  to  determine  is  whether 
**.♦•  (lovemment  has  a  legal  right  to  exact  these  things  which  it  is 
r  ^'Iv  in  the  public  interest  to  exact. 

Tfie  Chairman.  Mr.  Fisher,  we  thank  you. 

Mr.  Fmheb.  Mr.  Chairman,  referring  to  the  (juestion  about  the 
'-  T'er  cent,  I  assume  that  you  mean  5  per  cent  in  value  and  not  in 

The  Chairman.  In  area. 

Mr.  FwHEB.  The  area  of  course  would  not  have  any  bearing  on 
if ,  because  it  might  be  the  dam  site.    I  can  conceive  of  a  fraction  of 
T  er  cent  being  lareely  the  essence  of  the  whole  thing. 
The  Chairman.  It  might  be  simply  a  use  of  the  public  land  for 
T^rflow  purposes  or  for  right  of  way. 
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Mr.  FiSHEB.  You  can  see,  of  course,  that  superficial  area  uuuM 
not  be  a  proper  test  anywav,  because  it  might  be  worth  99  per  rt^ui 
of  the  whole  thing,  althougn  it  is  only  5  per  cent  of  the  area. 

The  Chairman.  It  has  nardlj  seemed  to  me  where  a  very  Mnall 
percentage  of  the  area  used  belongs  to  the  United  States  ftovoni- 
ment,  and  this  was  some  incidenttu  use  that  the  party  making  t )  t' 
application  ought  to  be  subjected  to  a  great  many  rules  and  re^ruU- 
tions  to  which  a  party  acquiring  land  by  a  private  grant  would  n*»t 
be  subjected,  where  it  is  aU  privately  acquired. 

Mr.  Fisher.  Can  that  possibly  be  the  proper  point  of  view  of  a 
representative  of  the  Government?  Is  not  the  point  of  view  oi  u 
representative  of  the  Government  properly  first  what  ought  to  In* 
done  in  the  public  interest  if  you  have  the  power;  second,  have  yo-j 
the  power?  If  you  decide  first  that  certain  thin^  are  in  the  pu1»h<' 
interest  and  ought  to  be  done  and  you  find  you  nave  no  power  you 
can  only  regret  it;  but  if  you  find  you  have  the  power,  ought  yoti 
not  to  exercise  it  in  the  public  interest?  Can  you  possibly  justify 
not  exercising  the  power  by  saying,  ^^  While  it  is  true  we  nave  tin' 
power,  yet  the  land  from  whicn  we  derive  our  power  is  simply  a 
small  part  of  the  larger  thing?" 

Tlie  Chairman.  There  are  many  casc«  whore  the  Government  lui- 
no  power. 

Mr.  Fisher.  Then  it  can  not  act.     It  can  only  regret. 

Tlie  Chairman.  Then  it  can  not  act. 

Mr.  Fisher.  1  am  ussuiuing  that  it  is  1  nor  cent,  as  you  say;  l»  J 
that  1  per  cent  is  essontial,  and  it  Ls  perfectly  proper  for  the  (i<>v«»n. 
ment  to  sa}'^,  "If  vou  can  get  along  ^^nthoutlt,  then  pot  alon£r,  hut  i.' 
you  come  to  us  asking  for  it  we  wiiliiisort  all  those  things  in  the  pniM 
whicii  arc  for  the  public  interest.*' 

The  Chairman.  Well,  it  would  oT\Iy  be  applicable  as  far  as  finaitr 
ing  the  enterprise  is  concerned — whether  or  not  itwould  prevent  tv.  \ 
obstacle  to  financing  it.  That  is. one  of  the  groat  nucvstions  tii.*; 
have  been  introduced  here  by  everybody,  namely,  wliether  or  ni»t 
the  regulations  or  law  enacted  would  prevent  the  financing  of  th«*-. 
enU^rprist^s. 

Mr.  FisiiER.  Senator,  in  my  judgment,  this  law,  if  enacted   a!:-: 
accepted  by  the  power  people,  os  it  will  be,  in  good  faith  and  admit 
istered,  as  it  will  be,  in  good  faith,  will  be  of  incalculable  finanrml 
f»dyantage  to  them,  and  will  permit  development  and  invest nu't.t 
You  may  depend  upon  it  if  th(>se  things  are  reallv  in  the  public  iiit«'r 
est  and  are  fiot  inserted  in  the  law  there  Ls  '^ofnij  io  be  public  ^li-* 
satisfaction  and  unn^^t  until  they  are  nut  in.     If  you  pa-is  a  lu\\ 
timt  d(>(>s  not  ade(}uately  protect  the  nunlic  inlen\st  you  can  denoiul 
upon  it  that  every  means  will  be  useu  by  the  n^presontativiw  i>i  il 
pubic  in  one  way  or  another  to  repair  that  mistake. 

The  assurance  of  stability  in  these  enterprises,  on  a  fair  basis,  is  ./ 
far  more  imi>ortance  to  the  invi'stor  than  any  of  these  reservations  i». 
this  bill.  I  nave  had  pow(*r  pcMiple  tell  me  that  tii^ain  and  a^ain.  The  s 
say  that  is  the  one  thing  they  want.  If  they  will  turn  their  atteiiiit  i 
to  such  things,  if  they  will  cease  to  c»ppo^e  those  things  which  are  im 
tho  public  interest,  and  ilirert  the  attention  of  the  public  to  snrh 
things  as  the  importance  of  obsoh»s<*ciicc,  how  tluse  investments  ai.- 
nHjuircd  to  be  replaced,  and  the  uncertainty  uf  the  market,  a'..-. 
matters  of  that  kintl,  all  of  which  affect  the  ({ue^tiim  of  compensatii  n 
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t'  be  exactetl,  all  of  which  affect  the  Question  of  how  far  the  rates 
-»".oiiltl  be  lowercil  by  regulation,  I  think  they  will  protect  their  own 
iiiN^rests  far  better  tlian  they  will  bv  raising  questions  about  matters 
w  Inch,  on  correct  theory,  ought  to  De  in  the  grant. 

To-day  tho  public  is  thinkmg  about  whether  there  is  a  power  trust, 
v.lii^ther  we  are  in  danger  of  having  these  great  natural  resources 
^b-N  »rbed  by  a  few  people  for  their  own  benefit ;  whether  they  arc  going 
!••  wake  up  30  or  40  or  50  yeara  from  now  and  find  that  a  great 
mistake  has  been  made  by  your  failure  to  reserve  some  of  these  thinj^s. 

As  stjon  as  these  things  are  settled  and  settled  right,  and  the  power 
r»*-..file  begin  to  talk  about  how  much  return  they  ought  to  be 
alL«wetl  to  make,  how  much  they  should  be  allowed  to  set  aside  for 
■l»'preciation,  including  obsolescence,  and  what  is  necessary  in  the 
wttv  of  a  return  on  their  property,  I  think  that  you  will  find  their 
ival  interest  will  be  promoted. 

It  is  in  this  case  just  like  it  was  in  the  case  of  the  railroad  com- 
mbvsion  a  few  years  ago.  Who  would  have  thought  that  the  Inter- 
5t:ite  Commerce  Commission  could  be  induced  to  acquiesce  in  a  hori- 
zontal increase  asked  not^b^r  on&  railroad  but  by  all  railroads,  practi- 
cally, aU  coming  in  and  saying,  ''We  want  a  horizontal  increase  of  5 
l>er  cent  in  our  rates?''  Yet  when  we,  get  through  some  of  these 
tilings  about  which  the  railroads  quarreled,  the  same  sort  of  things 
Tiu  have  here,  in  the  beginning  of  the  Interstate  Commerce  Com- 
L^ission — ^you  have  just  the  same  things  here  that  they  had  to  con- 
V  nd  with — ^but  after  you  get  through  with  all  of  it  and  the  jurisdio- 
%•  n  and  policy  of  the  Interstate  Commerce  Commission  was  estab- 
li'^oed,  you  began  to  see  the  railroad  men  rising  and  saying,  ''On  the 
^'■-ole  we  think  we  are  better  off  under  this  Interstate  Commerce 
Commission  than  otherwise." 

The  Chairman.  We  will  have  to  close.     We  thank  you,  Mr.  Fisher. 

Mr.  Mitchell.  I  think  Mr.  Fisher  has  touched  upon  one  of  the 
mon  important  things  in  this  whole  discussion,  and  tnat  is  if  we  can 
not  get  the  money  all  of  the  things  we  are  talking  about  are  of  no 
avaiL  The  most  maportant  thing  is  to  get  the  money;  the  next  is 
that  it  shall  be  cheap  and  available  when  wanted.  It  is  my  busi- 
n<*3s  to  get  money  for  people  to  develop  power,  not  only  new  ones 
bat  to  get  money  to  provide  for  the  growth  of  the  old  ones.  And  to 
c*t  money,  I  say  to  you,  I  have  foima  very  many  times  that  stability 

>  of  very  much  more  importance  than  the  yield.  It  seems  to  me 
ilr.  Fisher  has  touched  the  vital  spot  when  he  suggests  that  we  write 
stability  into  the  law,  when  it  is  passed,  in  terms  under  which  the 
'^♦'ople  will  feel  that  the  Government  has  some  solicitude  not  as  to  how 
.Much  you  will  ^et  on  the  par  value  of  the  securities,  but  on  the  cash 

>  :.*t  goes  into  uie  property.  With  this  cloak  of  governmental  solici- 
'-de  thrown  around  it  you  will  give  the  people  confidence* in  it,  and 

n  Tou  can  get  the  money  easier  and  at  a  much  lower  rate. 


*•..• 


I  was  going  to  ask  Secretary  Fisher  if  that  had  not  been  his  observa- 
*:  1  in  CSiicago,  where  the  city  in  effect  put  the  cloak  of  governmental 
•Lidtade  and  protection  around  the  cash  invested  in  consolidating 
i*d  modernizing  the  street  railway  system?  Has  it  not  given  con- 
..  i^-ncc  in  the  securities,  and  has  it  not  been  effective  ? 

Mr.  Fisher.  It  imdoubtedly  has,  Mr.  Mitchell.  The  law  under 
v::ch  we  acted  in  Illinois  is,  of  course,  if  anything,  much  more 

r:.-tic  than  this  law;  and  the  statute,  when  it  is  passed,  must,  to 
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anjbody  who  is  sitting  down  looking  with  apprehension,  have  in  it 
things  which  will  seem  to  the  investor  (questionable,  because  every 
time  jrou  reserve  the  right  to  do  somethmg  in  the  way  of  restraint 
on  private  freedom  of  action  it  is  a  restraint,  but  the  important  thinp 
is  how  the  act  is  administered.  Our  Illinois  statute  is  oroad  enough 
and  has  enough  bristles  sticking  out  to  apparently  frighten  the  in- 
vestor, but  when  the  statute  was  administered  we  put  into  our  street 
railway  ordinances  I  think  all  of  the  provisions  you  have  here.  Cer- 
tainly the  compensation  was  sufficient  to  pav  the  city  of  Chicajro 
somethmg  in  excess  of  S2,000,000  a  year,  ana  there  are  all  sorts  of 
regulations,  but  the  securities  of  those  companies  hare  been  stable 
as  they  never  were  stable  before  in  their  entire  history,  and  their 
dividends  arc,  I  think,  about  9  or  10  per  cent. 

Mr.  Mitchell.  In  Chicago  you  started  out  by  making  an  ap- 
praisal, and  then  you  started  off  with  that  as  a  basis  plus  the  book 
record  on  new  money  ? 

Mr.  Fisher.  Yes,  sir. 

Mr.  MrrcHELL.  Consequently  you  made  a  new  start  ? 

Mr.  FivSHER.  Yes. 

Mr.  Mitchell.  The  law  ought  to  be  so  designed,  in  the  first  place, 
that  the  investor  would  be  perfectly  safe  in  knowing  that  nobody  is 
going  to  confiscate  the  investment  at  the  time  of  taking  it  over. 

Mr.  Fisher.  Is  not  that  taken  care  of  in  this  statute? 

Mr.  Mitchell.  I  do  not  know  that  it  is.  The  point  I  want  to  hrin^ 
out  is  that  you  ought  to  have  it  so  clear  that  there  can  lie  no  queation 
about  it.  Vou  ought  to  throw  every  possible  siifeguarti  around  it, 
so  that  the  investor  will  be  certain  to  got  back  his  principal  unimpaired 
by  obsolescence  and  other  charges  against  the  property  which  can 
not  within  the  time  be  amortized. 

Mr.  ^'IsnER.  I  thmk  so. 

Mr.  ^tITCHELL.  Because  in  this  ])ill  you  saj*  you  will  take  it  over 
at  a  fair  value,  as  to  one  part,  and  the  other  at  its  actual  cost.  There 
is  a  good  deal  of  question  as  to  whether,  if  he  were  not  aide  to  amortize 
the  investment  and  ol  solescence  the  last  four  or  five  years  he  miglit 
not  get  his  money  back. 

Mr.  FisiiKU.  It  seems  to  me  that  is  possible. 

Mr.  MiTCHKLi..  I  wanted  to  know  what  vou  did  in  (*hieagf>,  to 
know  what  tho  fact  was.  I  wanted  to  check  my  views  about  it  by 
getting  your  views  as  to  how  important  it  is  to  investors  to  know 
that  they  will  get  their  principal  back  at  the  end  of  the  term. 

Mr.  FisHEii.  I  think  that  is  of  first  importance.  In  Chicag«>  wo 
have  it  al  snhitelv  stipulated  that  the  city  of  (^hicago.  at  the  end  of 
six  months,  should  have  the  right  to  take  over  the  pmperty.  Wlien 
that  was  first  8U{rg<^ted  the  street  railway  men  threw  up  their  hanfi«« 
and  said  it  was  nnpf>*i-*ible  to  do  anythiilp;  but  m  the  end  they  hail 
no  <lil!iculty  in  raising  somewhere  between  |50,(K>0,000  ancl 
$70, ()()(),()()().  and  the  company  pal's  5  per  cent  interest  on  its  bonds. 
an<l  they  have  been  usuallv  a  little  al  ove  par,  and  the  stocks  havo 
paid  good  dividends  bawMi  upon  any  proper  thetiry  of  investment. 

Senator  NoKitis.  ()n  the  qm»st ion  directed  to  you* by  Mr.  Mitchell, 
and  your  answer  to  him  as  to  the  practice  in  the*^  citv  of  Chicago,  di«l 
it'develop  that  when  the  street  car  companies  paiif  the  city  of  Chi- 
cago $2,()(H),()00  that  they  increaiw»d  their  fares  and  the  charges  to 
the  consumer  f 
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ifr.  Fisher.  They  certainly  did  not.  On  the  contrary  they  have 
extended  the  zone  in  which  uiey  give  universal  transfers. 

Senator  Norbis.  So  as  a  matter  of  fact  the  hcense  fee  they  paid 
made  no  difference  to  the  consumer  ? 

&Ir.  Fisher.  No  ;  it  did  not.  But  it  is  fair  to  say  that  these  ordi- 
nances were  based  upon  a  fixed  5-cent  fare. 

Senator  Norbis.  They  charged  a  5-cent  fare  before  you  had  the 
ordinance  ? 

Mr.  Fisher.  We  felt  that  the  5-cent  fare  was  the  better  plan^  but 
we  did  extend  the  application  of  the  universal  transfer. 

Mr.  Mitchell.  In  case  they  take  it  over  at  any  time  the  purchaser 
should  assume  the  outstanding  bonds  t 

Mr.  Fisher.  Yes ;  and  so  it  ought  to  be  here. 

Mr.  Mitchell.  There  is  nothing  of  that  sort  in  this  bill. 

Mr.  Fisher.  If  the  issuance  of  the  securities  is  made  subject  to  the 
approval  of  the  Secretary  or  subject  to  this  board,  if  one  is  created, 
01  course  they  would  have  to  be  taken  over  subject  to  the  bonds. 

Mr.  Mitchell.  Of  course  the  clearer  the  security  of  the  invest- 
ment is  made  the  cheaper  you  can  get  your  money. 

(At  12.30  o'clock  p.  m.  the  committee  took  a  recess  to  2  o'clock 
p.  m.) 

after  recess. 

The  committee  reconvened  pursuant  to  the  taking  of  recess.' 
The  Chairman.  All  right,  Mr.  Wells;  we  will  hear  you  now. 
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Mr.  Wells.  Mr.  Chairman,  I  may  properlv  begin  with  a  brief 
statement  of  my  experience  and  viewpoint.  I  have  been  exceedingly 
m  teres  ted  in  this  question  for  the  past  eight  years,  and  have  given 
a  very  large  parjt  oi  my  time  to  it.  Most  of  that  time  has  been  given 
as  an  administrative  officer  in  the  Government  service,  both  in  the 
Forest  Service  and  in  the  office  of  the  Secretary  of  the  Interior,  and 
I  am  theiefore  one  of  those  minor  officials,  or  I  was  during  that  time, 
against  whom  criticism  has  perhaps  been  hinted  at  in  this  committee. 

I  am  very  anxious  that  the  long  period  of  doubt  about  water-power 
•z^velopment  should  be  ended  and  that  this  bill  should  pass.  I  am 
now  engaged  in  the  practice  of  law  in  the  city  here,  giving  special 
Skttention  to  irrigation  and  water-power  matters. 

The  essential  principle  that  undeiUes  this  bill  is  one  that  I  have 
been  contending  for,  to  the  extent  of  my  abiUty,  for  all  these  years, 
and  that  is  that  this  should  be  a  matter  of  bargain  between  private 
Lnt4»re8ts  and  the  pubhc,  and  not  a  gratuity  from  the  pubUc  to  private 
siitereats.  That  was  expressed  in  a  certain  outline  of  water-power 
>thcj  which  I  prepared,  as  counsel  for  the  National  Conservation 
.Association,  in  tne  interval  between  my  two  pubhc  employments  that 
I  have  mentioned  and  which  you  will  find  in  the  record  of  the  House 
aeaiiiiCT  as  Exhibit  K  at  page  629. 

]  only  refer  to  it  hero  as  showing  the  things  we  were  then  contending 
f  »r,  which,  in  our  judgment,  this  biU  now  embodies,  to  wit,  the  prin- 
ciple of  a  bargain  between  private  interests  and  the  pubUc.  The 
nri vale  interests  can  not,  for  one  reason  or  another,  develop  and  carry 
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on  the  busijicss  without  going  to  tho  public  an<l  asking  help.  an<l  iit) 
matter  wliich  public  it  goes  to,  whether  tho  Federal  (lovrrnment  or 
State,  and  no  matter  what  kind  of  help  it  is  asking,  if  public  help  In 
necessary  that  is  thv^  time  for  the  public  to  make  tLe  bargain. 

Secondly,  I  want  to  say  a  worci  al>out  the  relation  of  this  bill  to 
irrigation.  I  notice,  Senator  Works,  that  you  have  asked  about  that 
relation  of  other  witnesses,  and  inquired  whether  there  was  anything 
in  this  biU  that  tended  to  aid  irrigation. 

Senator  Works.  Yes;  I  would  bo  very  glail  to  have  your  views  oi\ 
the  subject. 

Mr.  \VELi-s.  I  think  there  are  several  things  that  do  tend  to  bent»flt 
irrigation,  and  the  first  one  of  them  is  the  repeal  of  other  acts  under 
which  power  privileges  can  be  acquired. 

One  of  those  oth*T  acU  is  the  act  of  1S9S.  which  provides  that 
where  an  irrigation  easement  has  been  acquired  it  may  also  bo  u>ed 
for  the  development  of  power  as  subsidiary  to  the  irrigation.  And 
there  has  been  a  great  controversy  as  to  what  **  subsidiar>' *'  meant, 
and  the  public  oflicer  having  the  a^lministration  of  the  irrigation  at^t 
is  suspicious  of  the  man  who  conies  along  and  asks  for  an  irrigation 
easement,  because  of  that  act  of  1S98.  If  that  act  of  189S  wen'  wA 
on  the  books  he  would  not  worry,  and  an  obstacle  against  the  grant  in*; 
of  an  irrigation  easement  would  thereby  be  removed. 

Now,  this  bill*  in  section  15,  repeals  all  acts  providing  for  the  usi* 
of  lands  of  the  United  States  for  any  of  the  purposes  to  which  this 
act  is  applicable,  ami  I  think  that  wifl.  as  a  matter  of  administration, 
be  a  verj'  great  aid  to  irrigation  development. 

Moreover,  this  bill  gives  discretion  to  the  Secretary  of  the  Interior 
to  grant  or  withhold  a  lease  when  a  power  company  comes  and  asks 
for  one.  If  that  were  mandatory,  the  Secretary  would  have  U* 
grant  that  lease,  no  matter  whether  he  thought  the  site  ought  to  be 
Kept  for  irrigation  use  or  not,  and  therefore  I  think  that  discretionar>' 
power  in  the  Secretarv  is  advantageous  to  the  irrigation  interests. 

Senator  Works.  I  nave  no  doubt  that  under  the  bill  the  Secretary- 
of  the  Interior  would  have  the  right  to  refuse  the  lease  to  any<»nr 
for  power  purposes  if  he  concluded  it  would  be  more  valuable  and 
more  serviceable  to  the  public  as  a  site  for  irrigation  purposes;  but 
that,  I  think,  is  as  far  as  he  can  go.  There  couul  be  no  combinatiiin 
of  i>oth  p)wer  and  irrigation  which,  I  think,  in  some  ways  should 
be  provided  for;  that  is  to  say,  the  S(*cretary  of  the  Interior  shouUI 
have  some  discretion  in  making  it  obligatory  upon  the  corporation 
to  which  the  grant  is  made  to  supply  water  for  irrigation  as  wtdl 
as  for  power  purpo.ses. 

Senator  Robinson.  May  I  interrupt  you  there  just  a  moment? 

Scmator  Works.  Yes. 

Senator  Robinson.  Did  you  siH»  the  amendment  which  was  on  the 
table  this  morning,  and  which  I  think  was  prepared  by  Mr.  Finney, 
touching  that  feature  of  the  caset 

S4^nator  Works.  No;  I  did  not. 

Senator  Robinson.  Have  you  scH^n  it,  Mr.  Wells  1 

Mr.  Wells.  I  have  not  se?n  it. 

Senator  Nonius.  Has  it  been  printed? 

Senator  Robinson.  No;  it  has  not.  I  think  it  was  just  handinl  !<» 
the  chairman  for  the  puq)08e  of  our  considering  it. 

Senator  Norris.  I  would  like  to  have  it  put  in  the  record. 
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Senator  Robinson.  I  suppose  the  chairman  will  do  so,  if  he  thinks 
it  should  be  done. 

Senator  Works.  I  think  that  is  rather  important,  and  that  is  the 
reason  I  have  been  urging  it. 

Senator  Robinson.  Is  there  any  obstacle,  in  the  public  interest,  to 
obtain  the  use  of  those  sites  for  irrigation  and  power  purposes  where 
•hey  can  apparently  be  combined  1 

Jlr.  Wells.  None  whatever. 

Senator  Robinson.  If  the  Secretary  is  only  authorized  to  grant 
permits  for  power  purposes,  that  woula  not  imply  the  right  to  grant 
permits  for  irrigation  purposes,  would  itf  Antd  the  point  that 
>enator  Works  makes  is  that- unless  the  act  specifically  provides  that 
he  shall  have  discretion,  in  such  a  case  as  he  thinks  the  public  interests 
rfquire,  to  authorize  the  use  of  waters  for  all  of  those  sites  for  the 
combined  purposes,  he  can  not  have  that  power  even  though  he 
might  think  that  was  very  advantageous  to  tne  public. 

Mr.  Wells.  I  agree  heartily  with  the  suggestion  you  make,  sir,  and 
that  Senator  Works  has  made,  that  those  two  things  should  be  com- 
bined and  there  should  be  authority  to  combine  them. 

I  am  inclined  to  think  that  can  be  done  under  this  act,  but  if  any 
specific  words  will  put  it  beyond  doubt,  I  think  it  will  be  a  good  thinjg 
to  write  them  in.  The  law  now  ^ves  a  permanent  easement  for  irri- 
gation, and  this  bill  will  give  a  lease  for  power.  I  do  not  think  it 
would  be  beyond  the  power  of  the  Secretary  to  combine  the  two  on 
the  same  reservoir  site,  but  to  put  that  beyond  any  doubt  I  think  it 
would  be  well  to  have  adequate  provision  m  the  bill. 

Senator  Robinson.  You  think  he  could  act  under  both  the  laws  at 
once  I 

Mr.  Welt^.  I  do. 

Senator  Robinson.  And  apply  them  both  in  one  case  t 

Mr.  Wells.  This  morning  wnen  that  matter  was  imder  discussion  I 
sought  an  opportunity,  which  did  not  occur,  to  interrupt  and  call  to 
Secretary  Fisner's  attention  an  existing  case  in  which  that  very  thing 
had  been  done  out  in  Senator  Works's  country.  It  was  the  case  of  the 
Volcan  Land  &  Water  Co.,  where  an  irrigation  permit  was  issued 
involving  a  drop  of  some  1,500  feet  in  the  water  conduit,  which  made 
power  development  possible.  A  power  permit  was  issued  for  the 
same  conduit  for  which  an  irrigation  easement  was  issued.  Some 
critics  said  that  was  going  too  far,  further  than  the  law  authorized, 
but  I  do  not  think  so.     If  tins  bill  does  not  authorize  that  it  ought  to. 

Senator  Robinson.  Manifestly,  if  an  administrative  officer  is  to 
exercise  a  discretion,  the  law  ought  to  vest  that  discretion  in  him. 

Mr.  Wells.  There  is  no  question  about  that. 

Senator  Nobris.  In  the  case  you  put,  were  the  people  who  wanted 
the  water  for  irrigation  the  same  identical  people  who  wanted  it  for 
power  purposes  ? 

Mr.  Wells.  Yes,  Senator.  The  situation  was  this:  There  was  a 
tH»na  fide  irrigation  project  which  took  the  water  from  high  in  the 
mountains  and  was  going  to  spread  it  over  some  lands  suitable  for 
citrus  fruits  in  soutnem  Calilomia.  They  took  the  water  by  a 
Mjnnel  tlirough  the  mountain,  and  when  it  came  out  on  the  other 
^'ide  of  the  mountain  there  was  an  opportunity  as  that  water  flowed 
down  toward  the  irrigable  lands  to  drop  it  1 ,500  feet.  Consequently 
you  had  a  situation  where  there  ought  to  be  power  developed  and 
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there  ought  to  be  irrigation  developed  at  the  same  time  by  the  same 
people. 

Senator  Norris.  One  of  the  difficulties  in  drafting  an  amendment 
of  that  kind  would  be  the  question,  I  would  think,  that  it  is  verj 
desirable,  at  least^  if  not  imperatively  necessary,  in  an  irrigation 
project,  that  the  rights  should  be  perpetual. 

Mr.  Wells.  Yes. 

Senator  Norris.  And  that  is  not  desirable,  or  at  least  that  is  nut 
the  theory  of  this  bill,  in  which  I  concur,  to  eive  a  perpetual  right  as 
far  as  the  power  is  concerned.  How  would  you  suggest  that  we 
could  overcome  that  diiixulty  in  drafting  such  an  amendment  t 

Mr.  Wells.  I  have  never  considered  the  wording  of  such  an 
amendment,  Senator,  before  this  morning,  when  the  matter  was 
discussed. 

Senator  Works.  It  mav  be  that  if  the  matter  is  left  entirely  free, 
the  regulating  power  oi  the  State  mi^ht  control  the  use  and 
application  oi  the  water.  But  the  difficulty  that  I  see  in  the  way 
01  that  is  the  fact  that  this  site  is  to  be  leased  for  a  specific  and 
exclusive  purpose  that  would  take  away  the  right  from  the  regu- 
latorjr  power  of  the  State.  That  is  what  I  am  Srnid  of.  If  a  cor- 
poration in  Califomia  has  developed  the  water,  by  storage  or  other- 
wise, the  authorities  of  the  State  could  compel  its  application  to 
beneficial  uses;  but  you  could  not  do  that,  as  far  as  the  site  is 
concerned,  where  it  is  granted  for  a  specific  purpose  by  the  Govern- 
ment. 

Senator  Norris.  For  a  limited  term,  particularly? 

Senator  Works.  Yes;  that  is  the  trouble  I  see  about  it. 

Mr.  Wells.  It  would  seem  to  me  that  when  the  term  expired, 
Senator  Norris,  the  Grovemment  would  be  as  free  to  renew  the 
permit  as  it  would  be  if  that  water  did  not  happen  to  be  used  for 
irrigation. 

Senator  Norris.  I  agree  with  that,  but  the  difficulty,  as  I  see  it, 
from  a  practical  standpoint,  would  be  that  the  man  could  own, 
for  iastance,  the  land  that  was  irrigated.  In  all  irrigation  laws  the 
ri^ht  goes  with  the  land.  Now,  if  that  right  depended  on  the  m«r- 
mit  of  the  power  company,  there  might  be — I  do  not  know  that  tnore 
would,  but  this  has  just  occurred  to  mo — difficulties  there  that  the 
irrigationist  would  have  to  meet. 

Mr.  Wells.  I  would  not  think  tliom  at  all  insunnountable.  The 
irrigationist  should  be  subject  to  the  power  man's  having  the  right 
to  use  his  water  as  it  flowed  bv. 

Senator  Nokkis.  I  agree  witli  you  fully  in  that. 

Mr.  Weixs.  But  I  think  it  is  entirely  possible  to  accomplish  th(»8e 
two  things. 

I  understand,  also,  that  the  quantitive  restriction  on  sales  not 
more  than  '>()  per  rent  to  one  purchaser  was  put  in  tliis  bill  at  the 
instance  of  persons  intoro^ted  in  irrigation;  but  I  am  not  iuUy  in- 
formed about  that.  I  think  if  that  restriction  Is  to  stay  in  the  bill,  it 
should  be  pemiLssible  for  the  Secretary  to  enlarge  the  maximum. 

Then  there  is  a  section  of  this  bill 

Senator  Nouuis.  Hefon^  you  leave  that,  while  you  are  right  on  tluit 
subject,  I  think  there  are  some  evils  that  that  particular  provision 
was  intended  to  meet.  At  tlie  same  time  I  can  see  how  it  would  lead 
us  into  other  evils  and  diificultios.    >Miy  could  it  not  be  solvtHl 
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entirely  by  leaving  that  provision  in  the  bill  and  adding  to  it  a  pro- 
viso that  the  Secretary,  in  his  discretion,  should  modify  it  and  permit 
the  sale  of  a  larger  amount  than  one-half  of  his  power  to  any  one 
consumer  t 

]klr.  Wells.  I  think  that  would  be  a  much  better  way  to  handle 
it. 

Senator  Robinson.  That  was  your  suggestion? 

>Cr.  Wells.  I  am  afraid  of  that  rigid  restriction.  I  am  afraid  it 
will  be  found  to  be  a  bad  thing  when  we  have  to  work  under  it. 

Senator  Woeks.  It  would,  undoubtedly,  in  certain  cases. 

Mr.  Weli-s.  Then  the  provision  in  this  bill  which  allows  the  entry 
of  lands  withdrawn  for  water  power,  subject  to  the  right  of  tl^e  Gov- 
ernment or  its  proper  lessees  to  use  them  for  power  purposes,  seems 
to  me  to  be  a  great  benefit  to  irrif^ation. 

I  am  not  personally  familiar  with  the  Green  River  case  that  was 
iiscussed  here,  but  from  what  was  said  about  it  by  Senator  Smoot 
and  others  I  take  it  that  irritable  lands  along  that  river  were  with- 
drawn as  a  power  reserve  ana,  being  withdrawn  as  a  power  reserve, 
they  could  not  be  entered  under  the  homestead  law  or  desert-land 
actto  be  irrigated.  It  mav  very  well  be  that  within  that  withdrawal, 
which  may  stretch  alon^  for  6  or  7  miles  on  either  side  of  the  river, 
that  a  power  house,  which  will  be  used  for  power  development,  will 
nltimatelv  be  placed  at  only  one  point,  which  point  is  not  yet  known. 
Xow,  if  this  bill  passes  with  that  provision  in  it  it  will  throw  open  all 
•  •f  that  land  for  irrigation  without  sacrificing  pubUc  control  of  the 
ultimate  power  devek)pment,  and  it  seems  to  me  that  is  desirable. 

Senator  Works.  Yes.  I  understand  there  is  a  long  stretch  of  land 
ninnii^through  that  site  that  has  been  withdrawn  from  entry. 

Mr.  WELLS.  I  am  not  familiar  with  the  particular  circumstances, 
but  there  undoubtedly  are  such  cases. 

So  much  for  what  the  bill  does  for  irrigation.  Wliether  it  should 
not  do  something  more,  in  addition  to  what  has  nlready  been  discussed, 
Ls  another  question.  My  opinion  has  alwa}^  been  that  the  irrigation 
U:>e  shoidd  be  preferred  to  the  power  use.  That  is  the  general  law 
of  the  Western  States,  and  it  seems  to  me  to  be  sound  public  policy. 
I  think  either  that  should  be  done  by  express  words  in  this  bill  or  the 
State  preference  law  shotild  be  followea.  In  saying  that,  however, 
I  want  to  add  that  I  have  a  case  now  before  the  department  in  which 
tVe  appUcation  of  that  doctrine  would,  I  think,  benefit  my  client, 
ATid,  to  that  extent,  I  am  an  interested  party.     [Laughter.] 

S*»nator  Robinson.  You  may  be  biased. 

Mr.  Weli^.  Yes.  I  also  think  that  there  should  be  some  less 
harsh  remedy  than  forfeiture  to  which  the  Secretary  of  the  Interior 
might  resort'if  he  thought  it  would  fully  protect  the  public.  I  have 
in  mind  court  proceedings  in  the  way  of  a  mandatory  injunction,  or 
^omething  of  tnat  sort,  so  that  the  power  lessee  would  not  have  to 
*^!*4K)se,  before  he  tried  out  his  right,  something  he  really  thought  was 
'.>  right,  whether  ho  would  stake  everything  he  had  on  it  or  not. 
I  tiiink  he  ought  to  have  a  fair  chance  to  try  out  his  right  without 
rk»>tting  his  whole  lease  on  it. 

Senator  Works.  Does  not  thi;t  right  exist  now,  Mr.  Wells  ?  I  sup- 
po^e  an  interested  party,  a  i*.onsumer,  for  example,  could  apply  to  a 
-ourt  to  compel  a  public  utility  corporation  to  perform  its  duty  and 
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supply  the  water,  or  the  power,  whatever  it  might  be,  without  any 
provision  for  it  in  this  bill. 

Senator  Robinson.  But  this  bill  works  a  forfeiture  upon  a  breach 
of  the  condition. 

Senator  Works.  Without  the  action  of  the  Secretary  of  the 
Interior? 

Senator  Robinson.  No,  it  requires  him  to  proceed  in  the  courti^  to 
have  the  forfeiture  declared. 

Mr.  Wells.  That  is  all  he  can  ask  the  courts  to  do. 

Senator  W^orks.  I  think  that  ought  not  to  be  forced.  I  agnM* 
with  you  on  that. 

Senator  Robinson.  The  point  is  he  ought  to  have  a  less  vigorous 
remedy  than  that,  because  there  might  arise  cases  in  which  he  wanted  to 
determine  whether  the  lessee  was  complying  with  or  violating  his  rights 
under  the  lease,  untried  questions,  unsettled  questions  such  as  ariM* 
under  all  contracts.  And  1  see  a  great  deal  of  force  m  your  suggestion, 
because  I  know  this,  that  no  contract  involving  manv  details  was  eviT 
written  which  was  not  Uable  to  a  double  construction  in  some  of  its 
features. 

Mr.  Wells.  And  the  pubUc  officer,  I  do  not  care  how  conscientious 
he  is,  may  be  mistaken  about  what  he  thinks  as  to  the  way  it  ought 
to  be. 

Senator  Robinson.  And,  in  addition  to  that,  there  might  Im^  in- 
stances where  the  public  would  suffer  by  his  exercising  the  right  of 
forfeiture  or  applymg  to  the  courts  for  a  forfeiture,  and  whore  it 
might  work  a  detriment  to  the  pubtic  in  some  instances  that  I  can 
conceive  of.  In  other  words,  there  might  be  found  cases  where,  in 
the  pubUc  interests,  he  would  like  to  taKe  a  different  course  and  you 
think  he  ought  to  have  the  right  to  do  it,  and  that  he  ou^ht  to  have 
the  right  to  tost,  by  some  appropriate  proceeding,  the  nght  of  th(' 
party  under  his  lease  ? 

Mr.  Wells.  That  is  my  opinion,  S<»nator.  Tliat  question  has 
arisen  in  connection  with  the  Alaska  coal-leasing  bill,  and  when  1 
was  with  Mr.  Fisher  in  the  interior  Department!  worked  over  thr 
idea;  I  think  it  was  with -reference  to  the  bill  introduced  by  Senator 
Smoot  on  that  subject.  We  put  in  scmie  phraseology'  the  exact 
language  of  whicli  1  nave  forgotten  as  to  allowing  the  St»cretAry  t4> 
resort  to  other  appropriate  remedies.  Something  of  that  sort,  it 
seems  to  uu\  would  ne  advantageous  lu»re,  because  as  you  say, 
S<*nator,  the  Secretary  of  the  Interior  might  be  confronted  with  a 
proposition  as  to  wliether  lie  should  absolutely  forfeit  the  lea<^  or  do 
notning,  and  he  might  hv  almost  forced  t4»  wuik  at  violations  whicli 
would  not  morally  justify  a  forfeiture. 

Senator  Kouinson.  From  the  fear  of  bringing  down  u(M>n  hi?«  head 
the  wrath  of  the  pi*ople  if  the  violation  did  not  justify  a  forfeiture. 

Mr.  Wells.  Exactly. 

Senator  Robinson.  Would  you,  if  you  feel  enough  interi^st  in  it, 
suggest  the  form  of  an  atnendnient  for  tlie  consideration  of  the  eoni- 
mitt<'e,  at  vour  c^uncnirner  i 

Mr.  Wells.  1  will  be  glad  to  do  so. 

1  want  to  say  a  word  about  the  jurisdirtion  of  the  several  depart- 
ments. 1  am  ver>'  emphatically  of  the  opinion  that  the  Fort»st  Service 
jurisdiction,  that  is  the  juriMlietion  of  the  Secretar}*  of  Agricultun», 
should  be  pr<»herved  with  respect  to  the  national  for<»sts.     This  whoU* 
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movement  be^an  in  the  Forest  Service.  I  may  say  that  the  details 
i»f  it  were  earned  on  in  my  office  there  from  March,  1907,  until  I  left 
ihf*  service,  and  it  is  still  carried  on  there  in  Mr.  Merrill's  office.  No 
r»ther  body  of  public  officials  has  had  so  long  an  experience  with  this 
thing  and  knows  so  much  about  it  by  the  teaching  of  the  best  school-, 
master,  experience.  Moreover,  the  nature  of  the  administration  of 
th<*  national  forests  is  such  that  if  you  turn  this  over  to  the  Interior 
Department  vou  are  going  to  increase  the  expense  of  administration, 
In^cause  the  t'orest  Service  must  have  men  on  the  ground,  whether 
Xhty  exercise  this  authority  or  not,  and  if  they  exercise  this  authority 
they  can  do  it  at  less  expense  than  new  men  sent  on  the  same  ground 
to  work  alongside  of  them,  under  the  Interior  Department. 

Then  I  want  to  caU  attention  of  the  conmiittee  to  the  attempted 
delimitation  of  the  jurisdiction  of  the  Interior  Department  on  the 
one  hand  and  the  War  Department  on  the  otiier  in  section  16.  It 
is  there  provided  that  wherever  lands  have  been  purchased  or  ac- 
quired for  the  sole  piirpose  of  promoting  navigation,  the  adminis- 
tration of  water-power  matters  with  respect  to  those  lands  shall  be 
in  the  hands  of  the  War  Department,  and  shall  not  be  in  the  hands  of 
the  Interior  Department. 

I  think  Mr.  Finney  called  attention  to  a  case  that  arose  on  the 
Black  Warrior  River,  and  out  of  that  case  has  grown  this  attempted 
definition  of  jurisdiction.  I  was  the  attorney  for  the  company  in 
that  case.  It  was  in  Alabama.  It  involved  the  use  of  the  waters 
of  the  Black  Warrior  River  at  certain  dam  sites,  where  the  Govern- 
ment was  buildingdams  to  improve  irrigation  on  the  slack-water 
principle,  and  the  War  Department  ruled  Uiat  they  had  no  authority 
to  give  a  power  permit  or  lease  as  to  those  dams;  and  thereupon  the 
company  had  recourse  to  the  Secretary  of  the  Interior,  and  the 
question  arose  whether  he,  under  the  act  of  1901,  as  it  now  reads — 
Tou  will  remember  it  embraces  all  kinds  of  reservations — had  au- 
thoritv  to  issue  a  permit  over  such  lands.  The  ruling  was  that  he 
had  that  authority;  but  on  the  dissent  of  the  War  Department 
nothing  was  done,  and  this  section  of  the  bill  is  the  result  of  that 
case. 

Senator  Wobks.  One  of  the  troubles  about  that,  Mr.  Wells,  is 
there  are  a  great  many  of  the  streams  in  this  coimtry  that  are  made 
navigable  by  law  that  would  not  float  a  skiff. 

Mr.  Wells.  Yes. 

Senator  Wobks.  Where  really  the  War  Department  had  no  juris- 
diction at  all,  and  yet  there  are  navigable  streams,  made  so  by  acta 
of  CoE^ess  or  the  act  of  the  State.  So  you  make  your  division 
rather  broad  there,  it  seems  to  me. 

Mr.  Wells.  I  a^ee  with  you,  Senator,  that  those  cases  should  not 
come  under  the  War  Department  jurisdiction.  Now  I  think  that 
this  lan^age  here  is  going  to  put  a  lot  of  such  cases  under  that 
jurisdiction. 

Senator  Wobks.  I  think  that  will  be  a  mistake. 

Mr.  Wells.  To  give  you  the  instance  that  is  in  my  mind:  The 
Appalachian  and  White  Mountain  National  Forests,  those  purchased 
anaer  the  Weeks  law,  are  all  created  for  the  sole  purpose  of  promoting 
navigation  and  they  are  clearly  within  the  War  Department  jurisdic- 
tion under  this  bill.  But  I  do  not  think  that  ought  to  he  so,  as 
Somator  Works  says. 
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^nator  Robinson.  Do  yrou  think  it  is  necessary  to  put  in  the  bill 
any  definition  of  jurisdiction  between  the  two  departments,  or  to 
Iteve  that  as  it  is  now,  to  be  worked  out  as  best  it  can? 

Mr.  Wells.  I  think,  for  the  reasonsSenatorWorls  has  stated,  that 
when  the  general  dams  bill  comes  to  be  passed  more  care  should  be 
taken  that  it  does  not  then  do  what  Senator  Works  has  said  ou^t  not 
to  be  done;  that  is,  there  ought  not  to  be  transferred  in  that  legislatioQ 
to  the  War  Department  jurisdiction  over  the  whole  Mississpipi  River 
to  its  source  in  the  Rocky  Mountains. 

Senator  Robinson.  But  the  case  we  are  trying  now  is  this  bill, 
and  there  is  a  provision  in  here  which  you  have  impliedly  criticised 
and  your  criticism  has  force.  Now  what  I  want  to  know  is  do  you 
think  there  ought  to  lie  some  provision  in  here  or  should  this  provision 
be  taken  out  entirely? 

Mr.  Wells.  I  would  be  perfectly  satisfied  if  the  provision  went  out 
entirely. 

Senator  Robinson.  What  is  the  language  you  suggest  ought  to  go 
in,  so  that  we  may  have  it  in  the  record  ? 

Mr.  Wells.  I  think  the  whole  of  section  16  might  be  stricken 
out,  Senator;  but  I  think  if  that  is  attempted  to  be  done  there  will  be 
trouble  and  there  will  be  difficulty  in  getting  thi6  bill  through  without 
having  something  of  that  sort  in. 

Senator'WoRKS.  We  will  have  trouble  enough  over  thb  bill  anyhow 
without  makingany  more  than  is  necessary. 

Mr.  Wells.  To  avoid  trouble  I  would  like  to  modify  section  16 
rather  than  strike  it  out. 

Senator  Robinson.  All  right;  how  will  you  modify  it? 

Mr.  Wells.  May  I  again  ask  for  time  to  submit  something  on  that  t 

The  Chairman.  Yes. 

Senator  Robinson.  Your  suggestion  is  valuable  to  me,  and  that 
is  the  reason  I  asked  the  question  whether  you  would  strike  it  out 
entirely  or  modify  it? 

Mr.  WELL8.  I  would  be  glad  to  submit  something  in  that  oonnoc- 
tion. 

SiMuit(»r  RoniNsoN'.  The  difBtuilty  about  that  is  that  Con^i^ns  ih 
<5onstiintly  intikiii^  streams  iiavififablc  that  are  not  navigable  in  fart. 
Aiul  the  whole  proo^^s  of  tho  river  ntid  harbor  legislation  m  to  make 
noiuuivi^ahh' strcuiiH  artunlly  nnvi^ahlo. 

ScMiator  Works.  WLoro  t.h«»v  roallv  do  that,  whore  thov  are  actnallv 
iiavi^ahh*.  at  loa^^t  by  hont^,  cominorriaMv,  thoy  ought  to  be  undor 
tho  jiiri^dij  tioM  of  tho  War  Dopartinoiit. 

SiMiator  KniUNsoN.  XtHM^-isarily. 

Mr.  Wklls.  Wliat  I  shull  trv  to  do  in  draftiiiir  j^urh  a  measurf^  in  in 
«p(M'ify  tl  0  hr.il  upon  whirh  this  bill  opi'rat^v*.  S(M*tioii  10  U  corrwt 
in  tryii  jr  U*  doliiM»  (!io  jnri»^dirti«)n  in  tornn  of  land  rather  than  of 
naviirahility.  but  1  iinvo  in  niiud  sonio  hurh  languasre  a^  *'lands  pur 
i'hasiMl  or  a(*(|uir(Mi  for  tho  roii^trurtioti  of  naviiration  works"  or  **for 
tho  cotistnirtion  of  <hanrH»l  in»provoni<M\t  work**/'  or  sniiinthing  tif 
that  ^ort.     HowovtT.  I  wtMihl  liko  to  cnnsi<lor  it  n  littlo  further. 

Now,  1  havo  anoihrr  rritii*i»4ni  of  s«>r(i<»n  16.  which  is  not  pefhape^ 
of  vorv  frn»at  iniportaTiro,  hut  1  will  nnMition  it.     It  Is  implied  in 
Hoction   \^\  that   atiy  withdrawal  of  public  lands  along  a  navigable 
riv4»r,  .'^urh  as  ocrurrod  on  tho  IMark  Warrior  Uivor  in  order  to  pn* 
UH*i  a  hito  whoro  tho  (lovornniont  U  to  build  a  dam,  munt  be  under 
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the  withdrawal  act  of  1910.  The  trouble  with  the  withdrawal  act  of 
1910  16  that  anything  withdrawn  under  that  act  ia  subject  to  mineral 
location,  and  I  therefore  would  not  admit  in  this  act  the  implications 
that  come  from  that.  I  would  say  '*  withdrawn,"  but  not  say  *  *  under 
the  act  of  June  25,  1910.*'     I  would  strike  that  out  of  the  bill. 

Senator  Robinson.  Have  you  any  other  criticisms  of  the  bill  ?  I 
want  to  ask  you  one  or  two  questions  if  you  have  finished. 

Mr.  Weli>«.  I  was  only  going  to  say,  right  along  the  lino  I  have 
b*»en  discussing  and  in  view  of  what  was  said  this  morning — I  think 
in  reply  to  your  ciuestion,  Senator  Norris — that  the  whole  matter  of 
departmental  jurisdiction,  if  we  are  to  pass  separate  bills,  one  for  the 
War  Department  and  one  for  the  Interior  Department,  and  so  on, 
could  be  harmonized  by  a  quasi-official  commission  appointed  from 
the  several  departments,  to  harmonize  the  policy. 

S<»nator  Robinson.  It  would  require  no  legislation  for  that  ? 

Mr.  Wells.  I  think  that  could  be  done  until  such  time  as  Congress 
i«?  ffady  to  pass  a  bill  creating  a  water-power  commission  that  would 
take  over  tne  whole  thing,  national  forests.  Government  reservations, 
navigable  rivers,  and  all  the  rest  of  it. 

Senator  Robinson.  What  would  you  say  as  to  the  provision  for- 
bidding the  sale,  except  on  certain  conditions,  to  distributing  com- 
panies of  power  that  is  developed  ?  It  has  been  claimed  by  parties 
at  this  hearing  that  such  provision  would  make  the  bill  unworlvable; 
that  in  many  of  the  developments  possible  under  the  bill  it  will  be 
nt«^ssary  and  the  most  economic  way  of  using  the  power,  to  dispose 
n{  it  to  distributinff  conjpanies? 

Senator  Works.  Mr.  WeUs  discussed  that,  I  think,  Senator,  before 
yon  came  in. 

Senator  Robinson.  Oh,  no,  he  had  not  discussed  that  at  a^l.  You 
have  not  discussed  that,  have  you,  ^h.  Wells? 

Mr.  Wbi.L8.  Only  the  50  per  cent  limitation.  I  think  that  is  the 
only  thing. 

Senator  Robinson.  Yes;  but  that  is  an  entirely  different  propo- 
siti<m. 

Senator  Works.  Then  I  am  mistaken  about  that. 

Senator  Robinson.  I  agree  with  you  so  far  as  the  50  per  cent 
propoaition  is  concerned. 

Mr.  Wells.  I  think  it  is  true  that  the  business  of  distributing  as 
separated  from  the  business  of  producing  is  growing.  I  think  the 
census  reports  on  this  subject  show  that,  and  I  think  you  must  keep 
in  mind  that  it  will  grow  further. 

However,  there  are  difficulties  in  not  giving  any  authority  over 
such  contracts.  The  first  difHculty  is  the  one  of  collusive  contracts 
and  collusive  sales.  A  collusive  sale  might  work  harm  in. one  of  two 
wavB  if  the  persons  who  ultimately  get  hold  of  such  a  grant  were 
evilly  disposed.  It  might  work  by  putting  up  the  price  or  putting 
down  the  price,  and  the  public  mignt  be  beaten  in  one  way  or  the 
other.  And  although  I  am  not  b]r  anv  means  as  positive  about  it 
as  I  am  about  some  other  thin^  in  tne  bill,  yet  I  am  inclined  to 
^^eliere  that  some  such  restriction  as  is  now  expressed  in  the  bill 
siiould  be  retcdned. 

Something  has  been  said  here  about  the  revocations  that  were  made 
Mareh  2,  1909,  and  their  effect  on  the  whole  situation  and  on  the 
power  companies.    I  am  fully  cognizant  of  that  situation,  and  I 
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would  like  to  say  a  word  or  two  about  it.  The  revocation  orders 
were  drafted  in  my  office.  The  form  of  order  was  the  same  in  all 
cases  and  will  be  found  as  Exhibit  Q  in  the  House  hearing,  at  page 
717,  and  a  list  of  the  cases  to  which  that  form  was  apphed  will  be 
found  in  Exhibit  C,  on  page  505. 

Now,  I  want  to  say  that  that  was  not  the  origin  of  the  dissatisfac- 
tion that  the  power  companies  had  with  the  revocable  permit.  The 
dissatisfaction  was  two  years  old,  or  more,  when  that  thing  was  done. 
It  beean  with  the  first  attempt  to  exact  anything  in  the  nature  of  a 
rental  charge,  and  the  controversy  about  rental  charge  began  in  l^Oii 
and  continued  until  the  opinion  of  the  Attorney  General  advising  the 
Secretary  of 'Agriculture  that  he  had  authority  to  impose  such  a 
charge  was  rendered  in  the  fall  of  1 907.  That  was  followed  by  a  bitter 
controversy  over  legislation  here  in  Congress,  which  lasted  from  11>()7 
to  1908,  and  all  of  those  things  happened  before  those  revocations. 
So,  I  say,  the  revocations  was  not  tno  cause  of  the  dissatisfaction. 
Secondly,  those  revocations  were  followed  by  Secretary  Ballin^er  s 
revocation  of  the  Hetch-Hetchy  permit  to  the  city  of  San  Francisco, 
and  I  am  informed  and  am  of  the  opinion  that  that  was  a  great  deal 
more  disturbing  to  vested  interests  than  anytliing  we  did. 

Now,  it  has  ^o  been  intimated  here  that  the  Interior  Department 
had  held  that  the  revocable  water-power  permit  gave  permanent 
rights. 

Senator  Robinson.  And  that  that  was  the  understanding  when  the 
bill  was  passed? 

Mr.  Wells.  Yes;  that  that  was  the  understanding  when  the  bill  was 
passed. 

Senator  Robinson.  That  when  the  construction  had  proceeded  to 
completion  that  thereafter  rights  were  vested  and  the  permit  became 
irrevocable  ? 

Mr.  ^^'ELLS.  Yes,  that  has  been  intimated  hero;  if  I  recall. 

Senator  Robinson.  And  the  statement  was  made  by  one  witness 
at  least. 

Mr.  Wells.  So  far  from  tliat  being  the  case,  the  Interior  Depart- 
ment had  hohl,  or,  rather,  in  its  regulations  it  had  provided  that  such 
a  permit  was  subject  to  he  defeated  by  any  entry  of  the  land,  and  if 
such  a  permit  were  granted  and  a  homesteader  or  mineral  claimant 
or  anybody  else  came  in  and  put  a  claim  upon  tho  land,  upon  the 
patenting  of  that  claim  the  permit  ipso  facto  lapsed. 

Senator  Works.  That  it  aniountea  to  an  ouster? 

Mr.  Wells.  Yes.  amount4Hl  to  an  ouster.  That  was  their  regu- 
lation. Now  the  Forest  Service  contested  that  rcpilation  and  sai<l 
inasmuch  ns  it  was  <loing  the  regulating  in  the  f<)rests,  that  such 
was  not  to  be  the  rule  tht^re.  Anal  remeinlxT  advising  the  attorney 
of  the  Southern  Ciilifomia  Kdison  ("o.  that  that  wouhl  InMuir  holding, 
and  that  was  our  holding.  1  advis<'d  him  to  rt^sist  attemptc^d  black- 
mail bv  pn^tended  mineral  claimants  along  his  line  of  conduit,  an<l 
assured  him  that  he  would  have  the  full  backing  of  the  Agricultural 
Department  in  so  doing.  And  I  will  further  say  that  when  I  was  in 
Secretary  Fisher's  office  I  drafted  a  change  of  the  regidation  and  that 
the  rules  and  regulations  of  the  Interior  Department  as  they  €»xist 
now  give  the  power  permittee  a  rigiit  good  against  everybocly  but 
the  I  nited  States.  I  do  not  think  there  can  be  any  question  what- 
ever about  the  facts  I  am  telling  you. 
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Now  I  want  to  say,  further,  it  is  intimated  that  we  did  something 
without  a  hearing.  I  want  to  refer  to  that  order,  and  it  was  drafted 
with  care.  It  recites  the  facts,  recites  that  the  existing  permits  issued 
by  the  Secretary  of  the  Interior  before  the  land  was  mcluded  in  the 
forosts  did  not  require  the  permittee  to  make  any  payments  to  the 
United  States  in  consideration  for  the  use  of  the  right  of  way,  and 
then  it  goes  on  to  say  it  is  the  policy  and  uniform  practice  of  the  De- 
partment of  Agrictilture,  in  issuing  permits  for  the  use  of  the  national 
forest  lands  for  storing,  conducting,  and  using  water  for  generation 
of  electric  energy  for  sale,  to  require  the  permittees  to  paj  to  the 
United  States  a  reasonable  sum  as  operation  charges  in  consideration 
for  such  use,  and  that  it  is  the  policy  and  practice  of  the  Department 
of  Agriculture  also  to  place  all  like  users  of  the  national  forest  lands 
on  a  uniform  basis  in  respect  to  the  conditions  and  requirements 
under  which  they  enjoy  sucn  lease. 

Therefore,  what  was  done  was  to  place  all  permittees  on  a  uniform 
basis  and  that  basis  had  been  worked  out  in  specific  cases  to  the  satis- 
faction of  the  parties  involved  in  that  case  and  on  a  basis  that  was 
bolieved  to  be,  and  I  think  you  gentlemen  will  agree  to  be,  just.  I 
therefore  think  there  is  nothing  in  the  charge  that  wo  deprived  any- 
body of  any  rights  without  a  hearing.  Moreover,  this  did  not  injure 
any  vested  rignts  or  appreciably  aflFect  the  value  of  any  investments 
theretofore  made.  Wnat  that  order  did  was  to  require  persons  who 
had  suc^  permits  and  had  made  developments  to  come  in  and  take  a 
permit  in  the  then  existing  form,  and  the  burden  that  was  imposed 
upon  them  is  found,  not  in  the  present  form  of  permit,  but  in  the 
permits  under  the  then  existing  form,  of  which  I  have  a  copy  here 
that  I  would  like  to  put  in  the  record. 

rXITEI)   STATES   DEPARTMENT  OF   ACJRIcn/n'RE. 

FOREST  SERVICE. 

Us'or'. 

}*ower. 


(Naineof  fjrest.) 

(Name  of  applicant.) 

»  » 

((•M  appltod  hr.)  v^^^ic  of  application.) 

Power  agreement. 

Clause  1.  The  

iornpauy,  hereinafter  called  the  permittee,  a  corporation  oi^janized  and  existing 

u&d<*k'  tne  law8  of  the  State,  or  Territory,  of ,  and  having  its 

uffi<  e  and  principal  plac  e  of  business  at in  said  State,  or  Ter- 
ritory', hereby  applies  for  perniiseion  to  occupy  and  use  certain  lands  of  the  United 

hUlei  and  rights  of  way  reserved  by  the  Unitwi  States  within  the 

National  Forest,  by  conatnic  ting,  maintaining,  and  operating  thereon, 

frjr  the  purpose  in  tliin  clause  below  net  forth,  the  following  works: 

'<'ancel  such  of  the  three  following  items  (a),  ih),  (r)  sls  may  not  be  applicable.) 

tM dam-  approximately  feet  in  height,  resper  tively;  and 

reservoir-  to  flood  approximately ac  res,  whereof  approximately 

acres  are  National  Forest  land ;  *  . 

'6) conduit. .   approximately  J 

luiles  in  length,  whereof  approximately  milee  will  lie  upon  ■ 

National  Forest  land  or  land  within  National  Forests  over  which  a  ri^ht  of  way  for 
ditches  or  canals,  constructed  by  the  authority  of  the  United  States  is  reserved  by 
Uie  act  of  August  30,  1890  (26  Stat.,  391). 

ic) power  house.,   and  appurtenant  structures  to  occupy  appioxi- 

maiely acres,  whereof  approximately acres  are  National  Forest 


444  WATEB-POWEB  BILL. 

land;  all  approximately  as  shown  on certain  tracing. .,  executed  by 


on 

19. . ,  respectively,  filed  in 

on 

I  19- -I  respectively,  and  marked  by  Uie  deaignatioo 

hereto  prefixed,  which  tracing hereby  made  a  part  of  this  insrtument. 

The  works  for  which  a  nennit  is  hereby  applied  for  are  to  be  constructed,  main- 
tained, and  operated  for  tne  purpose  of  storing,  conducting,  and/or  using  water  for 
the  generation  of  electric  energy. 

The  permittee  does  hereby,  in  consideration  for  the  pennit  hereby  applfed  for, 
promise  and  agree  for  itself  and  its  successors  to  compfv  with  all  regulations  and 
instructions  of  the  Department  of  Agriculture  governing  National  Forests,  and  espe* 
cially  with  the  following  conditions: 

Clause  2.  The  permittee  shall  pay  to  the National  Bank  of 

(United  States  depositary),  or  such  other  Government  deposi- 
tary or  officer  as  shall  hereafter  be  duly  aesignated  by  the  United  States,  to  be  pla«>ed 

to  the  credit  of  the  United  States,  a  construction  charge  of 

dollars  (I ),  annually  in  advance  from until  the  beginninfc 

of  the  use,  for  the  purpose  aforesaid,  of  the  work  or  works  for  which  permit  is  nereby 
applied  for,  being  at  the  approximate  rate  of  one  dollar  per  acre  and  five  dollan  per 
mile  for  the  land  occupied  by  said  works,  at  which  time  the  permittee  shall  be  entitled 
to  a  credit  toward  the  operation  charge  hereinafter  provided  for;  of  part  of  such 
annual  construction  charge,  so  last  paid,  proportionate  to  the  remaining  part  of  the 
year  for  which  such  last  payment  was  maao;  and  annually  thereafter  a  net  operatii»n 
charge  fixed  by  the  forester  and  calculated  as  follows:  The  gnias  operation  charie  f«»r 
any  year  shall  be  calcukktod  by  the  forester  upon  the  basis  of  the  quantitv  of  elivtnc 
energy  generated  in  such  year  at  a  maximum  rate  which  shall  not  exceed  the  foUtiwing 

amounts  per  thousand  kimwatt  hours  (KWH): 

C«ila* 

For  the  1st  year 2 

For  the  second  year 4 

For  the  third  year 6 

For  the  fourth  year H 

For  the  fifth  year 10 

For  the  sixth  to  10th  years,  inclusive V2^ 

For  the  11th  to  15th  years,  inclusive 1ft 

For  the  16th  to  20th  years,  inclusive 17| 

For  the  2lBt  to  25th  years,  inclusive 2<> 

For  the  2Gth  to  30th  year?,  inclusive 224 

For  the  3l8t  to  35th  years,  inclusive 2r» 

For  the  3r)th  to  40th  years,  inclusive 27  J 

For  the  4 Ist  to  45th  years,  inclusive 30 

For  the  40th  to  60th  years,  inclusive 32^ 

Claitse  3.  From  the  gross  operation  charge  for  any  year,  calculated  as  aforesaid, 
deductions  shall  be  made  as  follows: 

(a)  A  sum  bimring  approximately  the  same  ratio  to  one-half  such  gross  operation 
charge  as  the  area  of  unreserved  lands  and  patented  lands  on  the  waterahed  furnish- 
ing Uie  water  storiKl,  comlucUHi,  ami/or  used  in  Uie  works  for  which  permit  is  hereby 
applied  for  bean  to  the  total  area  of  tlie  wateni)ie<i,  as  of  Uie  beginnmg  of  each  yvmt; 

(b)  A  sum  bearing  approximat4*ly  the  same  ratio  to  one-half  such  gross  operation 
charge  as  tl)e  lengtli  of  Uie  conduit,  for  which  permit  is  hereby  applied  for.  upon 
unreserved  lands  and  u]>on  patentini  lands,  over  a'hirh  a  right  of  way  for  ditches 
and  canals  is  not  rtyH*rvtHl  by  Uie  a<*t  of  Augiist  30.  t8!K)  (2U  Stot.,  391),  bean  to  the 
total  length  of  such  conduit,  as  of  the  beginning  of  each  ytvir; 

(r)  A  sum  bearing  appruximat^'ly  the  same  mtio  to  Uie  balan<*o  remaining  after 
said  de<lur'tions  **a'  and  "6"  a»  Uie  quantitv  of  obMtric  energy  generated  from  water 
stored  artifiriallv  by  Uie  pemiittiHv  over  ami  above  what  is  generated  by  Uie  natural 
fiow,  bears  to  all  oU\  trie  enenry  gimeraUsl. 

Th<*  mini  rcniuiiiiiit:  ui(«*r  all  (ht*  a(on>suid  (bsluctionii  havt'  l)tH*n  made  shall  be  thf 
net  operation  rlmrjC'  f«»r  t*nc\i  vi-ar. 

Pnnidrd:  Thai  thi»  trrin  "unr<"^Tv<Hl  huulf*."  a^  a))OVi'  u««f<l  in  this  dausi*.  sliall 
be  d<N«in(Hl  and  Uk<*n  to  ni«tu)  laiHls  (»f  tho  riiiltHi  St4iTt>M  not  ri*«4'rvcd  as  a  part  uf 
any  National  Ftm^Ht.  and  that  thin  permit  nhall  n<it  uri«^-t  mirh  lands  or  n'Mrirt  in 
any  manner  the  right  and  duty  of  tiu*  Tnitinl  Station  to  control  Uie  occupancy  and 
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UM«  thereof  through  the  department  or  officer  lawfully  charged  witli  their  cu9tody 
or  control. 

ProiitUd  further:  That  the  term  ''patented  lands/'  as  above  used  in  this  clause, 
sKaU  include  all  lands  to  which  title  has  been  perfected  in  persons,  corporations, 
St*t4'8,  and  Territories;  also  all  lands  outside  the  United  States. 

Frovided  further:  That  the  word  "conduit/'  as  used  in  this  and  other  clauses  of 
tbiA  permit,  shall  include  ditches,  canals,  pipe  lines,  and  all  other  means  for  the 
conveyance  of  a  flow  of  water. 

("lwsb  4.  The  decision  of  the  Forester  shall  be  final  as  to  all  matters  of  fact  upon 
«Mch  the  ffTDSB  operation  charge  for  any  vear,  the  deductions  for  such  year,  and  the 
net  operation  ohaif^  for  such  vear  depend. 

Cladsb  5.  The  pennittee  shall  install  and  maintain  in  good  operating  condition, 
free  ci  anv  expense  to  the  United  States,  acciuate  meters  and  other  instruments 
appfxrved  By  the  Forester,  adequate  for  the  measurement  of  the  electric  energy  on 
which  eaid  groes  operation  charge  is  to  be  calculated,  and  accurate  measuring  weirs  and 
other  devices  approved  by  the  Forester,  adequate  for  the  determination  of  the  quan- 
tity of  water  usea  in  the  generation  of  electric  energy  from  the  natural  stream  flow  and, 
Mfpttiately,  the  Quantity  of  water  stored  by  the  permittee  so  used  over  and  above  the 
natural  stream  flow;  and  the  pennittee  shall  keep  accurate  and  sufficient  records. to 
the  9atifl£u?tion  of  the  Forester  and  free  of  any  expense  to  the  United  States,  showing 
the  quantity  of  electric  energy  generated  in  each  year,  the  Quantity  of  water  used  in 
such  ^neration  of  electric  energy  from  the  natural  stream  now  and,  s  -parately,  the 
auaiAity  of  water  stored  by  the  permittee  so  i  sed  over  and  above  the  natural  stream 
flow;  and  the  authorised  a^nts  of  the  Forest  Service  shall  at  all  times  have  free  access 
to  the  aforesaid  meters.  weuB,  instruments,  devices,  and  records  of  the  ])ermittee.  In 
caae  the  permittee  feiils  for  any  vear  to  so  install  and  maintain  such  metera,  weirv, 
instruments,  and  devices  and  to  keep  such  records,  the  Forester  shall  fix  bv  estimate 
the  amount  of  the  gross  charge  and  of  the  deductions  for  such  year,  using  sucn  informa- 
tion as  he  can  readily  obtain. 

Clausk  6.  If  the  United  States  shall  hereafter,  for  permits  of  thia  nature  in  national 
fireats,  reduce  the  general  scale  of  maximum  rates  below  those  above  pro\dded  for  in 
cUuse  2  hereof,  or  shall  wholly  abolish  charges  for  permits  of  this  nature^  then  and 
thef«up<Hi  the  charges  to  be  calculated  and  fixed  hereunder,  as  proWded  m  clause  2 
herf>iof,  shall  be  reduced  or  abolished  in  like  degree. 

Clause  7.  The  pennittee  shall  pav  to  the  United  States  depositary  or  officer,  as 
ai/oa-e  set  forth  in  clause  2  hereof,  tne  full  value  of  all  merchantable  live  or  dead 
timl>er  cut,  injured,  or  destroyed  in  the  construction  of  the  said  works,  title  to  which, 
at  the  time  of  such  cutting,  injury,  or  destruction,  is  in  the  United  States,  according 
to  the  scale,  coiunt,  or  estimate  of  the  forest  officer  in  charge  or  other  duly  authorized 
ofbcer  or  agent  of  the  United  States,  such  full  value  of  timber  cut,  injured,  or  destroyed 
in  the  constniction  of  said  works  shall  be  deemed  and  taken  to  be,  and  payment 
therefor  shall  be  made  in  advance  as  required  by  such  forest  officer  or  other  duly 
authorised  officer  or  agent  of  the  United  States. 

OuirsB  8.  The  ]>ermittee  shall  dispose  of  all  brush  and  other  refuse  resulting  from 
Vie  oeceasaiy  clearing  of  or  cutting  of  timber  on  the  lands  occupied  under  the  permit 
bereby  appbed  for  as  may  be  required  by  the  forest  officer  in  charge. 

Clatsb  U.  The  permittee,  its  t^mployoea,  contractors,  and  employ(M««  of  contiuctors, 
•hit I  do  all  in  their  power,  both  indep<»ndently  and  upon  the  request  of  tlie  forest 
o^y.-en,  to  prevent  and  suppress  forest  fires. 

(  LA  USE  10.  The  permittee  shall,  on  (U>mand  of  the  District  Forester,  or  other  duly 
i-.thorixeil  officer  or  a^ent  of  the  United  States,  pay  to  tlie  United  States  depositary 
tir  officer,  as  above  set  forth  in  clau'io  2  hereof,  full  value  as  fixed  by  such  District  P'or- 

•  ^t.-r.  or  other  duly  authoriz<*d  officer,  for  all  damage  to  the  National  Forest*  resulting 
tf'iin  the  breaking  of  or  the  overflowing,  leaking,  or  seepajje  of  wat(T  from  the  works 

•  '•nnmcted.  maintained,  and/or  operate<l  under  the  permit  hereby  applitnl  for,  and 
for  all  damage  to  tlie  National  Forests  caus(Hi  by  the  neglect  of  the  pennittee,  its 
*<njployee«,  contractors,  or  employiH's  of  contractors. 

i  LA  USB  11.  The  permittee  shall  build  new  roads  and  trails  as  re<}uired  by  the 
i  ^-.-M.  officer,  or  other  duly  authorized  officer  or  agent  of  the  United  States  to  replace 
jinv  roads  or  trails  destroyed  bv  the  construction  work  or  flooding  under  the  permit 

•  rt*by  applied  for,  and  to  build  and  maintain  suitable  crossings  as  required  oy  the 
t  r*Ht  officer,  or  other  duly  authorized  officer  or  agent  of  the  United  btates,  for  all 
r  .^1)  Aod  trails  which  intersect  the  conduit,  if  any,  constructed,  operated,  and/or 
L^intained  under  the  permit  hereby  applied  for. 

<  LAUSB  12.  The  permittee  shall  within months  from  the  date  of  approval 

b«»reol,  begin  bona  fide  construction  of  the  works  for  which  permit  is  hereby  applied 
(ar«  aod  a£dl,  within years  from  the  date  of  said  approval,  complete  such 
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construction  and  bo*^in  to  operate  said  works  for  tlio  purpohe  In  rlau84'  1  lu'reoi'  i*»t  i  r\ 
unlofls  the  time  is  extr'nde<l  by  written  ronsent  of  the  forester;  it  beini?  «n<ler-'»»'-t 
that  such  consent  will  usually  be  pjiven  only  becausr*  of  physical  obstacles  to  conitn.i- 
tion,  such  as  flowls  or  enj^ineerin^  diflicultie^  which  coulcf  not  r«  asonably  havf  b-  »mi 
auticipateil. 

Clause  13.  In  constructing  any  dam  or  resc^rvoir  under  the  permit  hereby  aT;>b<Ml 
for  die  permittoo  shall  follow  the  usual  ])recaution8  in  the  ordinary  methtK^s  •.(  dam 
Construction.  This  oblijption,  however,  shall  not  be  construed  bo  aa  t<i  relieve  the 
permittee  from  any  reciuirement  of  State  law  regarding  the  construction  of  danis  and 
storage  of  water. 

Clause  14.  The  permittee  shall  sell  electric  energy  to  the  United  8tat^  when 
requested  at  an  low  a  rate  as  is  given  to  any  other  purchaser  for  a  like  use  at  the  aamn 
time:  Provided,  That  the  Dermittee  can  furnish  the  same  to  the  United  States  with>>ut 
diminLshing  the  moasurea  quantity  of  energy  sold  before  such  reriuest  to  any  t»ther 
tonsumer  by  a  binding  contract  of  sale:  Provided /urther,  That  nothing  in  this  rlau-* 
shall  be  construed  to  recjjuire  the  permittee  to  increase  its  permanent  works  or  to 
install  additional  generating  machinery. 

Clause  15.  The  permit  hereby  applied  for  shall  be  nontransferable  (U.  8.  Rev. 
Stats.,  sec.  3737)  and  shall  be  subject  to  all  prior  valid  claims  which  are  not  by  Uw 
subject  thereto. 

Clause  16.  No  Member  of  or  Delegate  to  Congress  shall  be  admitted  to  any  sharo 
or  part  of  this  agreement  or  to  any  benefit  to  arise  thereupon.  (V.  8.  Rev.  Stats., 
sees.  3739  to  3742,  inclusive.) 

Clause  17.  No  person  undergoing  a  sentence  of  imprisonment  at  hard  labor  iiAp(»9«Hl 
by  any  court  of  the  several  States,  Territories,  or  municipalities  having  criminal  jurt^ 
diction  shall  be  employed  in  the  performance  of  this  contract.  (Executive  Order. 
May  18,  1906.) 

Clause  18.  The  permittee  shall,  except  when  prevente<l  by  the  act  ot  ttod  or  th«» 
public  enemy  or  by  uiui voidable  accidents  or  contingencies,  continuously  o[>erat«»  fi.r 
the  generation  of  electric  energy  the  works  to  1h»  co!istracte<l  umler  the  permit  hen«^v 
appued  for,  in  swch  manner  as  to  generate  after  such  generation  begins,  not  less  i1k»i> 
the  following  ])ercent4iges  of  the  full  hydraulic*  ca)>aciiy  of  the  said  works  measiinMl  in 

kilowatt-hours:  In  the  first  year per  cent :  in  the  second  year per  rfiit 

in  the  third  year per  cent :  in  tne  fourth  year per  cent;  in  the  tiiiii 

year jht  cent;  and  in  every  year  thereafter ])er  cent. 

Clause  19.  If  any  of  the  works  for  which  permit  is  hereby  applie<l  for  sliall  be  owtK^ti . 
leascHl,  trusteed.  po83t»sHed,  or  coiitroUetl  ny  any  devifVperroaneiiily,  tempoimni) 
directly,  indirectly,  tacitly,  or  in  any  manner  whatsiiever  so  that  they  form  part  n\ 
or  in  any  way  effe<*t ,  any  combinat  ion  or  are  in  anywise  cont  rolletl  by  any  combina^  i«Mi . 
in  the  form  of  an  unlawf\il  tnist,  or  form  the  subject  of  any  contract  or  conspiracy  t«i 
limit  the  out])ut  of  (•hntric  eneri^y  or  in  restraint  of  tra<le  with  fon*igii  nations  or  U*. 
tween  two  or  more  Stales  or  Territories  or  within  any  one  State  or  Territory,  in  *\  •• 
generation,  sale,  or  distribution  of  electric  energy,  tlie  p«>rmit  hereby  applied  for  «?•.«! I 
W  forfeite<l  to  the  l*nite<l  States  by  jmx^eedings  uuitituted  by  the  Attorney  (teueml «»! 
the  Tnited  Slates  in  the  rourls  for  that  puri><>s«v 

Clause  20.  The  permit  hereby  appliea  for  shall  cc^aso  and  be  void  upon  the  expim- 
tion  of  fifty  years  from  the  date  o(^a])proval  hereof,  but  it  may  then  be  renewml  ut 
the  discretion  of  the  duly  authorized  officer  or  agent  of  the  United  States  and  upon 
such  conditions  as  he  may  in  his  discretion  fix:  Provided,  That  such  officer  or  ag«<iit 
in  fixing  such  conditions  shall  consider  the  actual  value  at  that  time  for  power  uihI 
all  other  pun)oses  of  the  lands  and  rights  of  way  within  national  forests  orcupUMl 
and  used  unaer  the  permit  hereby  applied  for,  and  the  actual  value  at  that  time  of 
all  improvements  lawfully  made  oy  the  |)ermittee  within  national  forests  under  the 
permit  hereby  applied  for,  but  neither  the  property  of  the  f>ermittee,  if  any,  ouUuN* 
of  national  forests  nor  the  permit,  franchises,  bonds,  capital  st4)ck.  or  other  s»curiti«*<i 
of  the  ))ennitUte  shall  be  considered  in  fixing  such  conditions. 

Clause  21.  Nothing  herein  containe<l  shall  be  construed  to  prevent  the  F^ro^t 
Service  from  having  the  same  jurisdiction  over  the  lands  above  s|>ecifi(Kl,  includinc 
the  issuance  of  further  i>ormits.  as  over  other  National  Forest  lands  not  inconsi^'Mtt 
with  the  occupation  and  use  hereby  applied  for. 

In  witiK'KM  whi'n-of  th<>  pfrmittiN*  lias  ex<*<'uUNl  this  application  in  duplicate  at 
on  this tlay  of Ill . , . 


(  heal.  )  Hv 

i^rrtideht 

Atti»st: 

Secretary, 
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ACKKO  WLEDOH  ENT. 

State  or 

Coxinty  of, ss: 

<  >n  ihia day  of ,  19 . . ,  before  me,  a  notary  public  in  and  for  said 

county,  duly  commissioned  and  sworn,  my  commission  expiring ,  19.  - , 

p«»r*mally  came to  me  personally  known,  who,  being  by  me 

duly  sworn,  did  depose  and  say  that  he  resides  in ;  that  he  is  the 

of  the   company;    that  said 

c<inipany  is  the  corporation  which  is  described  in  and  ;which  executed  the  foregoing 
instrument;  that  he  knows  the  seal  of  said  corporation;  that  the  seal  affixed  to  such 
in.xtrument  is  such  corporate  seal ;  that  it  was  so  fixed  by  order  of  the  board  of  directors 
of  .s;ud  corporation,  and  that  he  signed  his  name  thereto  by  like  order;   and  the  said 

acknowledged  said  instniment  to  be  the  free  act  and  deed  of 

<aid  corporation. 

WitnesB  my  hand  and  official  seal  the  day  and  year  first  above  written. 

{  VOTARIAL   SEAL.)  , 

Notary  Public  in  and  for County. 

Approved   ,  19..,  and  permission  granted  subject  to  the  conditions 

^t  forth. 


Forester. 

Moreover,  they  were  not  put  under  the  conditions  of  this  permit 
with  respect  to  rental  chaises,  but  were  given  vastly  more  favorable 
terms.  Those  terms  were  that  for  a  period  of  25  years  they  were  to 
pay  a  purely  nominal  charge  of  2  cents  per  thousand  kilowatt  hours, 
and  after  the  25  years  they  were  to  be  put  on  the  same  charge  basis 
as  others. 

I  want  to  say  further  that  the  order  specifically  legalized  and  con- 
tinued their  occupation  until  this  transaction  could  all  be  closed  up, 
so  that  they  could  not  be  disturbed. 

The  average  price  in  the  year  of  1907  received  by  all  commercial 
electric  stations  in  the  United  States,  per  kilowatt  hour,  as  shown  by 
the  United  States  census  was  2.8  cents,  or  $28  per  thousand  kilowatt 
hours,  out  of  which  we  exacted  a  rental  of  less  than  2  cents,  because 
they  had  certain  deductions  expressed  in  the  permit  and  those  deduc- 
tions in  most  cases  would  amount  to  50  per  cent  or  more.  So  that, 
out  of  every  $2S  this  was  going  to  take  1  cent  -  out  of  $28  gross  re- 
ceipts it  was  going  to  take  1  cent. 

Now,  if  that  wrecked  the  Central  Colorado  Power  Co.,  it  must  have 
been  in  a  verv  shaky  condition  before  it  got  that  terrible  shock.  I 
think,  since  tnat  matter  has  been  referred  to,  although  it  is  not  very 
important  in  itself,  the  committee  ought  to  be  informed  about  what 
vas  actually  done. 

I  would  say,  further,  that  I  have  been  making  some  study  of  the 
statistics  upon  the  subject  of  the  growth  and  present  condition  of 
this  business — such  items  as  the  proposed  cost  of  development,  the 
amount  of  capitalization,  the  income  they  get,  the  profits,  etc.  But 
I  will  not  indict  them  on  the  committee  at  this  time,  as  they  are 
derived  from  the  census  reports. 

Senator  Robinson.  If  you  have  the  tables  there,  I  would  like  to 
have  you  insert  them  in  the  record. 

Senator  Works.  Yes,  if  you  have  them  in  tabulated  form. 

Mi.  Wells.  I  will  submit  figures  derived  frofn  the  census  reports — 
what  they  appear  to  show  in  regard  to  the  conditions  throughout  the 
country,  ana  m  one  or  two  typical  States  on  those  points,  ii  the  com- 
mittee aesires. 
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Senator  Norris.  I  would  like  to  have  it,  Mr.  Chairman. 

The  Chairman.  All  right;  you  may  do  that  as  speedily  as  poe- 
sible^  Mr.  Wells,  and  give  it  to  the  stenographer  to  be  inserted  in  the 
heanngs  before  these  proceedings  are  closed. 

Mr.  Wells.  I  ma;^  say  that  for  the  United  States  at  large,  for  all 
central  electric  stations  doing  a  conmiercial  business,  it  snows  a 
capitalization  of  S430  per  kilowatt.  Mr.  Lincoln  testified  that  any- 
thmg  over  $200  would  be  a  prohibitive  cost.    I  think  the  inference 

Senator  Norris.  That  means  all  are  capitalized  for  twice  his 
figure  ? 

Mr.  Wells.  They  are  capitalized  for  twice  that  amount  on  the 
average,  if  the  census  figures  are  correct.  And  I  think  myself  that 
the  knowing  water-power  men  are  not  very  keen  about  sites  where  the 
cost  is  going  to  be  as  high  as  $200. 

Senator  Norris.  It  is  very  possible  that  in  this  capitalization  yciu 
speak  of  there  is  a  good  deal  of  ^* water''  and  that  the  capitalization 
d!oes  not  represent  the  real  cost. 

Mr.  Wells.  I  take  it  that  that  is  the  conclusion  to  be  drawn  fn>in 
the  figures. 

Senator  Norris.  I  suppose  in  dealing  with  a  water  proposition, 
like  we  are,  where  the  water  is  so  plentiful  on  tho.4o  power  sitos  that 
the  temptation  to  put  wat^or  in  the  capital  stock  would  be  very  groat. 

Mr.  Wells.  Senator,  the  business  has  developed  ver>''  rapidly. 
Roughly  speaking,  it  may  be  said  it  has  doubled  every  nve  years, 
althougn  tne  pace  has  been  slower  of  late.  The  average  return  on 
capitalization,  so  far  as  I  have  been  able  to  figure  it  out,  and  I  offer 
it  with  some  modt^ty,  because  such  a  thing  is  bound  to  have  some 
errors  in  it,  is  3.62  per  cent. 

Senator  Norris.  Per  cent  of  what? 

Mr.  Wells.  On  the  capitalization.  The  average  return  on  capital, 
dividends,  interest,  bonded  debt,  and  charges  to  sinking  fund. 

Senator  Norris.  That  is.  on  this  capitalization  which  you  said  was 
something  over  $400  per  kilowatt-hour? 

Mr.  Wells.  Yes,  Senator.  Now,  if  we  would  assume  that  they 
had  gotten  H  per  cent,  then  I  figure  their  profits  to  be  f  15./iS  por 
kilowatt,  whicn  is  S  por  cent  on  $194.75  per  kilowatt  of  instaUation. 
I  am  aware  that  figures  drawn  from  a  general  mass  of  statistics  like 
that  are  to  be  accepted  with  reserve.  But,  nevertheless,  I  think 
they  mav  have  some  weight. 

I  think  that  is  all  I  have  to  say. 

The  Chairman.  Are  there  any  other  questions? 

Senator  Kobinson.  Your  statement  has  been  very  interesting  to 
me. 

Senator  Works.  Yes. 

Senator  Norris.  Can  you  not  get  that  table  in  so  that  it  will  l>e 
placed  in  the  tf^stiinony ) 

Mr.  Weli-8.  I  will  get  it  in  a  form  to  be  nlaced  in  the  record. 

(The  statistical  statement  requested  by  tne  committee  is  as  follows :) 

Tabular  •tati^ment  of  growth,  book  cost,  capitalization,  c«mia^,  expennQt,  and 

grofiti  of  central  electric  Htatiunn,  deducM  fn)m  the  otticial  publicationa  of  the  UnitiHi 
tatpfl  conmiii,  vis:  Special  re|M>rt,  1902,  nn  central  electric  li^ht  and  power  stationn. 
•pi^cial  report,  1907,  ntme  subject;  Bulletin  124,  1912.  same  subject. 

Note.— The  statistlca  here  usimI  onilt  <*entra]  stations  fpcvated  in  any  oae  of  saiti 
years  by  electric  railways  except  in  ca«*8  where  "it  wa.i  praoticiible  to  secure  a  se}>- 
arale  report  for  the  central-station  work.*'    (HuUetin  124,  p.  9.)   The  figures  here  umMi 
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sUaj  omit  flUtions  operated  by  hotels,  maoulacturing  and  mining  ooiporations,  and 
others  which  consume  their  own  current;  also  central  stations  operated  oy  the  Federal 
Ckivemment,  notwithstanding  the  commercial  character  of  some  of  uem,  as,  for 
example,  those  operated  by  tne  Reclamation  Service.  The  results  in  the  following 
tables  are  approximate,  and  are  therefore  given  in  round  numbers. 

Tablb  1. — Peretniagt  ofgmwUi:  AU  oomrnerdal  and  munkxpoL  central  electric  etoHone. 


I'tilt^  SUtM;  kilowatt  eapacity  of  dynamos 

M.;^iiie;  kilowatt  canaclty  of  dynamos 

Sew  \  ork;  kilowatt  capacity  of  dynamos 

(  j1  >r»do;  kilowatt  capacity  of  dvoamos 

(^lOmia;  kilowatt  capacity  of  dynamos. . . . 

' '  ni;^  8tat«5;  output  in  kilowatt  hours 

Mfldn**  output  in  kilowatt  hours 

New  York;  output  in  kilowatt  hours 

1 4*lorBdo;  output  In  kilowatt  hours 

i  ;»liluRiia;  output  In  kilowatt  hours , 


190^1907 


Percent. 
122 
157 
156 
144 
185 
114 
210 
107 
105 
333 


1907-1012 


Percent. 
90 
49 
(SO 
35 

146 
97 
77 
49 
34 

164 


I 


1908-1913 


Pereeni. 
323 
284 
312 
228 
610 
360 
435 
210 
170 
1,040 


Tablx  2. — Primary  power — Ratio  of  water  povoer  to  Heam. 


'  Qittd  8tal«s;  conunerclal  and  municipal  stations 

'  BUtf^l  Slates;  commercial  stations 

UtLint^  commercial  stations 

New  '^'ork;  oonrnMirial  stations 

<  «itorado;  oommarrial  stations 

*  alifomia;  commercial  stations 


1902 

1907 

100:318 

100:199 

100:286 

100:286 

100:87 

100:41 

100:144 

100:65 

100:106 

100:124 

100:67 

100:45 

1912 


100:200 

100:230 

100:27 

100:123 

100:72 

100:04 


Tabls  3. — Capitalizatian  ouUtanding  of  commercial  stoHone  per  kilowaU  of  dynamo 

capacity. 


oltad  states  (a  fie  ^  tUtions  not  reporting  1907  and  1913),  total 

Qi  tad  States,  funded  debt 

oited  States,  eapilal  slock 

nitad  Slates,  common  slock 

nned  States,  praitried  stock 


1903 

1907 

SS68 

1687 

230 

340 

338 

307 

816 

366 

83 

31 

1913 


$480 
188 
342 
306 

87 


Tamlm  4. — Alleged  **eo9t'*  of  construction  and  equipment  per  kihwaU  of  dynamo  eapacity. 


.  aftad  Slates,  oommercial  stations,  water  power  only 

.  sted  States,  commercial  stations,  water  and  steam  power 

'.  liod  States,  commercial  stati  ^ns,  steam  power  only 

'  .tad  States,  commercial  stati  )ns,  all  prime  movers 

'..ted  States,  munici^  al  stati  ins,  water  power  only 

riied  Statee,  municipal  stati  >ns,  water  and  steam  power 

o jtMl  States,  municipal  stati  ins,  steam  power  only 

^iud  Statas,  municipal  stati  >ns,  all  prime  m  >vers 

.ttAd  States,  all  hydr  jelectric  stattons  (28  per  cent  steam  power). 
v-'w  York,  commerrial  stati  >ns 

>iirffnla,eommercial  stations 

^  «iuaxt>n,  commercial  stations 

N»«  Vork,  mnniripal  stati  ns 

ftUf  jmla,  monldi  al  stati  >ns 

▼  sBtaington ,  munidpa]  stati  jns 


1902        1907    I    1913 


1300 

540 
435 
440 
213 
307 
194 
195 


8422 


8440 


305 


478 
457 
fiOO 
680 
200 
393 
187 


7W17— 15- 
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Table  b.~^rou  receipU/rom  $aU  ofcurrenl  per  kihwaU  o/dipwmo  mpoeUg, 


United  States,  oommcrckl  stations 

Maine,  oomaiercial  stations 

New  Yort:,  oomiaercial  stations 

Colorado,  oommercial  stations 

CalUornla,  oommercial  stations 

United  States,  hydroelectric  stations  . . . 

Maine,  hydroelectric  stations 

New  York,  hydroelectric  station  s 

Colorado,  nydroelectrlo  stations 

California,  hydroelectric  stations 

United  States,  water  power  exclusively. 

Maine,  water  power  exclusively 

New  York,  water  power  exclusively 

Caliromia,  water  power  exclusively 


wa 


t*o.oo 

43.fiO 
90.00 
74.fiO 

U.80 


1907         INS 


•82.  BO 
32. » 
71.80 
63.» 
58.00 


>1 


|ftS.50 
30. » 
00.00 
OS  00 

44.50 

37.  ao 

25.00 
X\.tC 
30.20 

a.  00 


31.00 
36.  M 
89.00 
28.30 


Table  6.---GroM  receipUfrom  $aU  of  current  per  hilowaUrhour  ofofuip/ut. 


United  Htates,  commercial  stations 

Maine,  commercial  statliin.^ 

New  York,  commercial  stations 

Colorado,  commercial  stations 

ralifomia.  commercial  iitations 

('nite>1  "^latc^.  hydroelectric  .-ilation^ . . . 

Maine,  h vdr  )electric  .citations 

New  York,  hydroelectric  stations 

C^olonvlo,  hyaroelectric  Htatiotui 

i^allfornia,  hydroelectric  stations 

t'nlteU  State^i,  water  |N>wer  exdiuively . 

Maine,  water  |Miwer  exclusively 

New  York,  water  power  exclusively  — 
Califomb,  water  power  exchwlvely 


1902 


0135 
.03 

.0-230 

.027 

.0322 


.O'JW 

onoo 

.0152 


1907 


10.028 
.0191 

.0234 
0»7 
.0» 


1012 


oro 

.•'j:a 
.••in 

«l.»4 
(Mil 

0J<1 
Ul»4 


Table  7.— Pro/Uf,  t.  o. ,  dividende^  intereet  on/undeddebt  (eitimaUd)^  and  charge*  to  einking 
fund,  ver  titouxUt  of  dynamo  capacity  ana  per  cent  of  outstanaing  eecuntieefor  ram- 
ynercial  itationSt  191t. 


United  RUtea: 

Dividends  (a  few  stations  not  reportinf ) 

Common  stock  (a  few  stations  not  reporting) . 

Pnl^rred  stock  (a  few  stations  not  reportlnc). 

Bond  interrai  (estimated) 

Charses  to  sinking  funds 

Total  divided  proAU 


rwkao> 

wmit. 

rtf  oenl. 

87.25 

6l00 

1.25 

HO? 

.35 

15.58 

XfO 
193 
3.  SO 
4  S 

au 

7  OKLAHOMA 

8TATEMEVT  OF  MB.  DEHVIS  T.  FLTHV, 

CITT,  OKLA« 

Mr.  Flynn.  Mr.  Chairman,  and  eentlenien  of  the  commitu^, 
I  thank  you  for  your  kindness,  and,  naving  been  a  Member  of  the 
other  branch  for  a  number  of  years,  I  want  to  compliment  you  upon 
what  I  think  has  been  the  attention  and  patience  you  have  given  the 
hearings  so  far  in  this  matter. 

I  desire  to  approach  this  subject,  not  from  the  standpoint  of  a  man 
who  professes  to  know  all  about  water  power  or  how  to  make  k«  w's 
out  of  these  waters  and  lands,  but  from  the  standpoint  of  one  who 
has  been  interested  in  electrical  properties  and  who  has  purchased 
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for  his  own  use  and  benefit  electrical  securities;  who  is  not  a  dealer 
nora  broker,  but  one  who  has  tried  to  follow  up  this  question  and  who 
believes  that  an  exception  should  be  made  in  nis  case  whenever  these 
philanthropic  gentlemen,  who  say  they  represent  90,000,000  people, 
come  before  committees  of  Congress.  I  disagree  in  the  main  with 
their  views.  I  reserve  the  right  to  alwaj^s  represent  myself  and 
not  be  included  by  these  so-called  pubUc-spirited  eentleiiien  who 
are  undertaking  to  teU,  on  my  behalf,  and  the  behalf  of  others, 
what  ought  to  be  done  to  regidate  somebody  else's  business. 

I  will  say  to  the  chairman  and  the  committee  that  whether  this 
bill  was  up  or  not,  this  winter  I  expected  to  put  in  the  winter  in 
Washington. 

I  have  retired  from  active  business.  I  have  tried  to  be  practical, 
but  I  am  not  in  sympathy  with  views  of  gentlemen  who  are  telling 
you  about  what  restrictions  you  should  make  which  will  place  beyond 
the  reach  of  the  American  boy  who  is  not  governed  by  an  8-hour  law 
but  who  works  23  hours  out  of  the  24,  that  if  he  accomplishes  some- 
thing, it  is  his,  and  that  he  is  not  a  malefactor  or  grafter  of  great 
wealth.  I  went  west  30  years  ago  with  another  boy  with  a  yoke  of 
cattle  and  covered  wagon  and  without  a  friend  west  of  New  York. 
I  have  hved  in  that  country  ever  since,  and  I  think  the  only  hard 
thing^it  ever  did  to  me  was  to  send  me  to  Congress  for  eight  years. 
But  1  am  reUeved  from  that  difficulty  now,  because  when  statehood 
was  granted  the  view  was  taken  that  anybody  that  held  the  political 
views  I  did  should  be  left  in  Oklahoma. 

Xow,  Mr.  Chairman,  with  that  preface,  permit  me  to  begMi  by 
saying  that  I  am  not  in  sympathy  with  the  criticism  that  has  been 
made  nere,  that  because  men  know  something  about  this  subject  from 
n  practical  standpoint  they  are  to  be  classed  in  the  Water  Power 
Trust.  I  want  to  say  to  this  conamittee  that  the  most  gratifying 
thing  to  me,  from  a  fundamental  standpoint  and  as  a  citizen  has  been 
demonstrated  here  the  first  time  in  years.  Men  have  come  volun- 
tarily before  this  conuuitteo  who  ju-e  representing  ten,  twenty,  fifty, 
and  one  hundred  miUions  of  dollars,  showing  that  they  have  faith  m 
the  committee  and  in  the  country,  and  that  they  beheve  the  day  of 
the  muckraker  has  ^one  by,  and  that  men  who  represent  great 
capital  can  be  heard  m  these  halls  of  legislation  of  their  country.  I 
do  not  belong  to  the  class  that  runs  up  m  the  milUons.  It  has  been 
charged  that  I  have  been  fortunate.  Yes,  I  have.  But,  as  I  say,  I 
h^ve  been  fortunate  simply  becaase,  by  industry  and  attention,  I  have 
tried  to  accumulate  a  Uttle  money. 

I  own  now  some  securities  that  will  he  alTedted  by  this  bill.  I 
want  to  know  whoa  I  lock  them  up  that  thev  are  mine  and  that  I 
am  m)ing  to  fcet  the  principal  bark.  ThereTore.  when  the  state- 
ni«*nt  is  ma<le  here  :)f  men  who  come  and  entertain  «liverj;ent  views 
from  other  gentlemen  that  they  represent  the  Water  Power  Trust, 
I  say  it  is  unfair.  The  eonmuttee  and  m»»n  who  are  interested  in 
I  his  subject  have  a  rijrht  to  be  heard.  If  you  want  a  law,  are  you 
;;oinK  to  a  doctor <  No;  you  are  <roinjj  to  a  lawyer,  be<ause  he 
xnows  sometliinj;  about  it.  Antl  if  you  want  to  buy  groceries. 
Xitu  are  going  to  a  gn>rer,  and  if  you  want  U)  (U^velop  water  powers 
knd  to  get  the  facts,  you  are  not  jroinjj  to  a  blacksmith;  you  are 
<9iing  to  the  man  who  ki\ows  sonicthinir  about  water-p<iwer  profK>- 
«itions. 
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The  Secretary  of  the  Interior  in  his  last  report  made  the  statr- 
ment  that  there  was  a  feolins:  in  the  West  of  clread  that  thoiti  m  a 
bureaucracy  growing  up  in  Washington  and  that  the  people  of*ihi* 
West  are  dreading  it,  and  that  it  is  his  desire  to  dispel  that  delusion. 
In  my  judgment  if  this  bill  as  it  passed  the  House  should  go  <in 
the  statute  books  it  means  an  increase  of  bureaucracy,  more  clerks 
in  Washington,  the  expenditure  of  more  hanl-eamed  dollars  of  the 
man  who  undertakes  to  make  development  bv  compelling  many  a 
lonely  pilgrimage  to  the  shrine  of  the  interior  I)epartment.  Do  not 
think  mr  one  moment,  Senators,  please,  that  I  nave  any  criticism 
of  any  man  who  is  in  any  of  those  offices  as  far  as  the  policy  of  th» 
Interior  Department  is  concerned.  It  has  changed  so  very  little 
during  the  time  I  have  been  fami'iur  with  it  that  if  I  were  to  state 
who  were  the  most  liberal  men  for  the  West  I  would  name  an  Eastern 
and  a  Western  Secretary  of  the  Interior — Senator  Teller  of  Colorado 
and  Cornelius  N.  Bliss,  of  New  York.  Ever  sinct*  that  time  there  hns 
been,  in  my  iudgment,  very  little  variance  in  the  view  of  the  various 
Secretaries  of  the  Interior  as  far  as  the  western  coimtry  b  concenn^d. 

The  first  thing  I  would  like  to  ask  is  this:  Why  do  you  want  to  put 
more  of  a  hardship  on  the  man  who  developes  water  power  on  Gov- 
ernment land  than  you  do  on  the  man  who  has  title  to  all  of  his 
property  and  is  developing  it  in  competition f  The  men  who  have 
water  powers  on  private  lands  are  regulated  by  the  States.  Yob. 
But  a  man  under  this  bill,  who  forsooth,  may  want  a  right  of  way 
over  20  acres  for  a  project  involving  10,  15,  or  20  milhon  dollars, 
first  must  be  taxed  bv  the  Secretary  of  the  Interior  and  then  be 
subject  to  all  the  conditions  contained  in  this  bill,  which  I  will  enu- 
merate as  I  take  it  up. 

With  reference  to  the  suggestion  made — I  think  it  was  by  Senator 
Norris  and,  if  you  will  pardon  me,  I  think  probably  he  got  the  thought 
from  the  hearings  before  the  House  committee — the  statement  wan 
made,  if  I  remember  correctly,  that  if  you  had  a  steam  property 
generating  in  one  place  and  the  water-power  man  comes  in  and  they 
both  desire  to  supply  the  same  community,  that  the  State  com* 
mission  in  fixing  ttie  rate,  even  though  the  water  power,  we  will  say, 
costs  60  per  cent  less  than  the  coal,  will  probably  nx  the  water-power 
rate  high  enough  ho  that  the  coal  men  could  operate  at  a  profit  and  ^ 
at  the  same  time,  therefore,  the  water  men  would  receive  a  great  deal 
more  profit. 

The  Chairman.  Mr.  FhTin.  I  do  not  know  that  this  is  particularly 
an  opportune  time,  but  Tmight  a*?  well  now  as  at  anv  other  time,  i 
want  to  a^k  you  to  express  your  view  about  one  thing  in  parit^rular 
that  has  bet^ii  in  my  mind  a  great  deal,  and  that  I  would  Uke  to  have 
you  clearly  explain  to  ine,  if  you  will,  and  I  am  sure  you  can,  and  that 
Ls  this:  It  appears  that  the*  people  who  make  water-power  invest- 
ments do  not  like  the  present  law  and  the  present  arrangement 
because  they  say  that  the  Secretarv  of  the  Int4>rior  can  give  onlv  a 
n* vocable  permit  and  they  an»  at  his  inen'y,  Tliev  have  not  like<l 
the  present  law  for  years.  I  have  heard  a*  great  deal  of  complaint 
about  the  present  law,  that  it  was  lmsati'^factory  and  unstable  and 
put  the  whole  power  in  the  St^cretary  of  the  Interior,  and  that  it  was 
uncertain  and  thev  couUI  not  get  people  to  invest  their  money  in  it. 

Now,  on  th<»  other  hand,  there  seenm  to  be  a  considerable  feeling 
that  the  water-power  men  do  not  like  the  present  bill  because  there 
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is  lAo  much  regulation  in  it  and  too  many  requirements  and  regula- 
tions. 

What  occurred  to  me  and  what  I  would  like  you  to  tell  about  is  this: 
If  those  who  make  water-power  inve^itments  do  not  like  the  present 
law,  and  if  they  do  not  like  this  proposed  law,  what  Is  it  tney  do 
want  i     What  woidd  thev  have  ? 

Mr,  Flynn.  Senator,  if  I  had  my  way,  all  I  would  do  would  be 
to  ^ant  the  same  right  over  the  public  lands  that  the  Staters  grant 
over  State  lands     the  right  of  condemnation. 

The  Chairman.  Without  any  regulation  ? 

Mr.  Flynn.  No,  sir.  I  am  one  of  the  strongest  advocates  of 
n^irulation  there  is  in  this  country.  But  I  say  to  you  in  the  begin- 
in  ng  that  you  should  not  pass  this  bill  applj^ing  to  interstate  corpo- 
rations that  deal  ohly  with  (Government  property  and  leave  the 
corporation  that  is  doin|:  an  interstate  electric  business  on  private 
property  go  free,  withhold  congressional  regulations. 

l^et  me  go  back,  Senator,  to  the  first  act  you  mentioned,  that  is 
the  revocable  permit.  Secretary  Fisher  and  I  both  went  before  the 
House  committee  and  agreed  on  some  things.  He  said  the  great 
trouble  the  department  had  with  reference  to  carrying  out  rules  and 
regulations  under  that  act  was  the  fact  they  had  to  draft  general 
rules  and  regulations.  Now  this  act  carries  the  same  proposition, 
tiiat  the  Secretary  is  empowered,  b}'  general  rules  and  regulations, 
If  Mr.  Fisher's  objection  to  the  general  regulations  in  the  revocable 
permit  were  valid,  they  ought  to  be  in  this.  And  that  will  lead  me 
now  to  a  question  Senator  Robinson  asked  of  a  witness,  if  he  will 
pardon  me  for  quoting  him.  He  said,  as  I  understood,  to  a  witness 
**  Don't  you  know  about  the  Spokane  lease,''  discussing  the  50  per 
cent  provision,  "That  the  50  per  cent  restriction  was  in  that  lease 
and  ttie  man  took  it?''  I  do  not  want  to  misquote  you,  Senator,  but 
I  believe  that  is  correct.  And  that  man  has  not  been  able  to  raise 
30  cents,  and  I  beUeve  if  the  permit  were  not  revocable  and  that  the 
same  provisions  in  this  bill  were  in  that  lease,  that  then  he  could  not 
raise  30  cents. 

,     Do  you  know  how  those  things  are  financed  ?    Then,  if  not,  let  me 
in  a  homely  way  say  something  about  how  these  things  are  eared  for. 

Senator  Robinson.  I  would  be  very  glad  to  have  your  explana- 
tion about  it. 

Mr.  Flynn.  I  am  interested,  Senator,  and  have  been  down  in  your 
State.  The  average  man  thinks  that  these  public  service  corpora- 
tions (I  won't  say  that  is  the  Senator^s  view)  are  to  issueing  a  lot 
of  bonds  and  stocks  and  that  the  fellows  go  out  and  float  them,  and 
that  they  issue  so  much  that  thereafter  trie  rates  must  be  raised  in 
order  to  return  an  income  on  whatever  is  issued,  '^'ou  start  a  prop- 
erty and  suppose,  as  in  my  State,  your  commission  has  no  authority 
to  regulate  your  stock  and  bonds.  You  buy  a  piece  of  property,  or 
you  ^o  in  and  build  a  property  and  issue  bonds.  I  do  not  care  whether 
Tou  have  a  commission  that  regulates  the  price  at  which  you  should 
sell  your  bonds  or  not.  *  The  market  takes  care  of  that.  In  my  ex- 
perience, down  in  Oklahoma,  we  have  never  been  able  to  sell  our  bonds 
m  Oklahoma.  We  be^an  in  the  early  days  by  selling  public  service 
bonds  at  75.  We  comd  not  sell  a  solitary  one  of  them  in  the  com- 
munity in  which  we  lived,  because  they  only  bore  5  j)er  cent  and  the 
fellow  6gared  on  8  or  10  per  cent  at  home,  or  going  and  buying 


454  WATER'POWEB  BILL. 

a  town  lot  that  probably  would  increase  100  per  cent  in  8  or  10  months. 
Now,  I  have  seen  gentlemen  before  this  committee  none  whom  had 
I  ever  seen  before,  except  Mr.  Pierce.  Xow,  you  go  trotting  around  to 
try  to  get  a  market  for  your  securities,  l  come  to  you  and  I  say, 
"  Senator,  here  is  a  bond  (of  a  water,  gas,  or  electric  property)  that 
I  think  is  absolutely  all  right."  "  What  do  you  ask  for  it  f "  "  $75." 
''  Well,  I  do  not  know;  something  might  happen.  I  can  go  over  here 
and  buy  Pennsylvania  stocks  (or  something  else),  and  know  that  all 
I  have  to  do  is  to  lock  them  up  and  cut  my  coupons."  Xow,  what 
have  I  got  to  do  ?  I  say  to  him, ''  Xow,  if  you  will  take  a  bond  I  will 
give  you  25  per  cent  in  stock."  Maybe  you  can  get  him  to  take  it 
at  that.  But  when  you  come  to  pay  taxes,  do  you  laiow  what  they  do 
with  corporations  m  some  States?  The  corporation  commission 
permits  jon  to  earn  on  the  physical  value  of  tne  property,  but  the 
equalization  board  finds  how  many  bonds  you  have  out,  how  much 
stock  you  have  out,  and  they  proceed  to  tax  you  on  that  valuation, 
insteaa  of  the  one  you  have  your  earning  capacity  on. 

Well,  wo  \vi\l  say  I  ha\o  a  property  ttn<i  I  have  sold  onoujjjh  of  tht»^'» 
bonds  to  try  aiul  <;ot  in  out  of  thf»  \v<  t.  I  ijo  ahoud  wnth  it  and  thi» 
town  hojijins  to  Incroase.  Supp()s(»  I  buy  a  ])roportv.  an*!  I  havr  an 
issue  of  $300,000  worth  of  bonds  out  aiiil  th(*  jrrowtli  of  the  town  is 
such  that  on  mv  gross  refeii)ts,  without  paying  anvthing.  they  an» 
not  suffleient  to  keep  uj)  with  tlie  regulations  of  tin*  ei\v  <  ouneil,  Wr 
have  a  commission  form  of  srovernment  now.  With  us  tlie  rity  rouii- 
cil  eontrolled  the  franehise.  Xow  y(»u  go  on,  and  ynu  ran  not  gi»t 
money,  and  your  bond  issue  is  elos(M|.  Say  you  have  issued  $.500. (HH» 
of  bonds.  Vou  can  not  s<dl  your  note's,  and  what  have  you  got  t«»  do  f 
You  have  got  to  buy  in  those*  boncls.  TIutc  is  usually  a  nrovi-^'on 
in  the  lionds  that  at  a  certain  time*  you  run  huy  them  bark,  ^^ay  a! 
$105  or  $102  or  something  of  that  I<ind  In  <»ther  wtirls.  ihe  man 
has  a  bond,  even  the  ftdlow  who  paid  yoti  $7r).  and  yiui  have  U*  \s^\9- 
him  bark  so  much  bonus  In  order  t(»  get  thf  l>orul  iii.  Htit  you  run 
not  get  them  all  in,  Xow  you  proposi*  to  wsin»  a  million  lic^llnr^  i»f 
bonds.  I  have  had  this  very  exptTlcne**  wh'Te  then»  was  $:<(M).(M)f) 
underlying  first-mortgagi*  hoinls  that  we  eould  n<»t  buy  in.  So  we  • 
reorganized  and  arranp'd  to  i^>u<»  a  million,  with  $:UM),0(K)  of  th<  <i» 
bontls  cujtstan<hnp.  Xow,  if  you  wen*  to  reai)  a  mihlished  stat<'m»nt 
of  the  bonds  out  vou  woidd  he  of  tli«»  opinion  there  were  a  nitllon 
and  thre«»  hunilred  thousand  of  h<mds  out.  when,  in  ri»ality.  tluT**  wrn» 
only  a  million  out,  Imm  ause  y<Mi  d<»  not  dan-  **'dl  the  million.  Y(»n  ran 
only  sell  $700,000  of  thtin.  You  fudge  along  the  lM»st  way  yoM  r.m. 
vou  get  mon«*v,  and  every  time  i\\r  e.ty  eiume  1  m^ets  thry  say.  '*  X«»w, 
liill  Smith  up  here  and  Tom  Jones  out  then*  hi*  says  In*  wants  a 
light  out  then*  tui  his  rorner.  and  th«Te  outrht  to  Ih»  oleetrie  1  vh»s 
put  out  th'Te."  Well,  (1)0  |k>si  thing  you  run  »|o.  if  you  are  ]>ra''!i«  al. 
IS  to  di»  what  eith'T  tin*  city  <*om»eil  <»r  the  rorjuiration  e(»nunis»«  nn 
t^dls  you  Ut  dt».  If  you  tjo  not.  it  will  \u*  **o  unpl«'asnnt  for  you  thut 
y(»u  would  W'sh  y«Mi  w<t«'  out  of  th"  husuifss. 

We  went  on,  our  town  kt»j»t  ♦/rowin",  i  nd  it  w:«s  n<»t  verv  lon-r 
(this  wjis  nn  eNefptiomd  ejisi»,()kh  Ihmum  City),  and  at  the  end  oj  thn^o 
ycirs  we  htid  invested  all  of  our  $700,000  and  we  were  at  the  limit 
and  the  town  kept  i:n)wintr.  When  we  went  in  it  wns  n  town  of 
10,000.  1  WJIS  there,  of  eourse,  when  it  wns  nothin*^  but  a  ])rMirie 
and  It  did  not  have  10  j)eoj)lt..     We  reoriTii nixed  when  it  was  IS, (MM). 
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Well,  the  town  jumped  to  70,000  and,  instead  of  having  «n  aiuthor- 
ized  bond  issue  of  a  million,  we  had  to  get  permission  to  increase  it 
to  five  million.  We  had  been  burnt  so  often  in  this  reorganization 
that  we  had  to  provide  for  a  sufficient  issue,  but  which  we  could  not 
handle  ourselves.  Why  ?  When  you  issue  these  bonds,  you  do  not 
hii  ve  them.  They  are  deposited  in  a  trust  company,  with  a  trust  offi- 
cer^ and  not  a  solitary  one  of  those  bonds  can  be  taken  out  from 
under  his  control  without  showing  the  amount  of  money  that  you 
have  expended.  And  if  you  expend  a  dollar  they  won't  give  you 
down  a  aoUar  bond;  they  will  give  you  down  about  80  cents  in  bonds. 
So  that  you  have  to  be  putting  in,  of  your  own  money,  or  earnings 
on  the  property  20  cents  more.  So  tHat  the  bonds,  as  a  matter  of 
fact,  represent  more  in  reality  than  the  face  of  them. 

Now,  then,  when 'you  go  along  that  way,  at  this  date,  thejr  iire 
putting  another  restriction  in.  They  put  a  restriction  in  prohibiting 
yi>u  from  taking  bonds  even  at  80,  unless  you  can  show  that  the  net 
earnings  for  the  extensions  you  are  making  will  be  equal  to  at  least 
twice  the  interest  on  the  amoimt  of  the  bonds  issued.  Well,  a  banker 
getd  the  bonds.  He  does  not  stop  there.  Xo.  He  sells  them  to 
me  and  he  sells  them  to  you  and  to  the  other  fellow.  Well,  the  publie 
belief  is  that  when  he  unloads  those  bonds  he  is  through;  that  he  is 
ready  for  another  crop  of  suckers.  But  that  is  not  the  way  it  works. 
That  bond  house  that  sells  you  that  bond  gets  monthly  reports  from 
the  operation  of  the  company.  They  get  affidavits  verified  about  all 
the  earnings  and  everything  of  that  kind.  And  they  do  not  stop 
there.  About  twice  a  year  they  send  their  o\\ti  experts  down  there 
to  ffu  over  all  of  your  books  and  watch  your  property.  Whyt 
Simply  because  if  the  bond  he  sold  you  ever  turns  out  bad  you  would 
not  do  anything  but  roast  him  for  the  balance  of  your  natural  life^ 
and  he  never  could  sell  you  or  your  friends  anj'  more. 

I>*t  me  give  you  an  illustration  of  an  experience  I  had.  Talking 
alKMit  this  $5,000,000  of  bonds  we  had  to  authorize  on  account  of  the 
gr<»wth  of  the  to^Ti,  we  have  a  law  in  Oklahoma  which  provides  (that^ 
At  least,  was  our  construction  of  it)  that  we  could  secure  a  franchise 
for  25  years.  Our  law  has  taken  the  power  away  from  the  city 
i^oiinril  to  grant  franchises  under  the  commission  formofgovi  rnment 
which  we  now  have.  All  wo  can  do  is  ti>  call  an  election  and  submit 
tho  franchise  to  the  people,  and  if  the  peoph*  vot.e  tho  fran^-hisf.  well 
and  good;  if  they  (lo  not.  why  that  is  the  end  of  it.  Th'^  i>'»ople 
voted  a  new  franchise,  l>ecause  the  old  one  would  expire  in  5  or 
6  3'«*ars  and  we  coulil  not  finance  a  prnny  on  a  5,  6,  or  10  year 
franchise.  We  issued  our  bonds  for  25  years,  in  comolianc<*  with  the 
••I'-ction  called  and  vote  of  the  peonle.  A  bon<l  houst»  had  airriUMl  to 
tak«»  $2,000,000  of  those  bonds.  VMif^n  we  went  to  drliviT  tlv*  bonds 
they  referred  all  the  papers  to  their  attorneys,  and  their  attornoys 
KnjtI.  *•  Xo:  nothing  doing.  You  only  have  a  rigbt  to  grant  a  franchise' 
f«»r  21  vears.'^ 

We  l>rought  a  friendly  suit  in  our  supn^mo  court,  and  the  StaU* 
•  oiirt  sustained  our  contcMition  that  it  was  25  years.  I  hurried  East 
?n  the  happiest  frame  of  mind  to  tell  them  to  complinK^nt  us. 

Senator  (\jvrk.  Was  that  because  of  some  prohibition  in  your  State 
t-onstitution,  or  upon  what  was  that  based  \ 

Mr  Flynx.  Oh.  no;  it  was  the  law.  It  was  a  ditbTcnt  construc- 
tion, as  to  whether  or  not  it  was  25  years  or  21  vears. 
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I  went  down  there  with  the  bonds,  von  know»  tickkMl  to  deiith. 
Their  hi>*Ters  said,  ''Nothing  doing."  \  said,  *'IIere  is  the  ilerree." 
They  saiil.  ''That  is  aU  right:  hut  you  clon't  get  our  money  cm  anv- 
thing  liut  a  21-year  franchise."  Now,  what  d»d  we  have  t(Mlt)  i  We 
had  to  go  right  back  and  get  the  city  council  together  ^ain.  give 
30  days'  notice,  call  another  election,  and  then  vote  for  a  21-3'ear 
francliise  Iw^fore  we  could  raise  a  dollar.  Therefon*  I  say,  whf»n 
people  t<>ll  you  under  this  bill  you  can  get  the  money,  the  stat  ra«»nt 
IS  made  invariably  by  men  who  never  were  intc lested  in  the  pra^tu-al 
side  of  it,  who  never  either  invested  a  dollar  themselvi  s  or  had  U\ 
raise  a  dollar  to  develop  a  power. 

Now,  we  are  just  about  in  the  same  fix  under  this  bill  that  the 
Secretary  of  Interior  is.  As  I  view  this  bill,  the  present  bill,  we 
are  confronted  with  about  the  same  proposition  that  I  was  when  I 
went  to  those  bankers.  You  can  take  it  or  leave  it.  Do  you  know 
that  of  all  the  investors  in  the  United  States  onlv  about  5  per  cent 
<^an  be  tempted  to  touch  electric  securities  at  all  I  And  natural  givs 
securities,  of  which  we  have  some  down  in  your  State,  you  can  not 
sell  natural  gas  bonds,  as  a  rule,  any  place  in  the  United  States  except 
Pitt^sbur^h,  oecause  they  are  acquainted  with  them  there. 

Take  it  down  in  your  State  of  Arkansas.  The  impression  is  at- 
tempted to  be  conveyed,  not  by  anybody  before  this  committee,  but 
in  the  country  generallv,  that  a  corporation  which  is  operating  one  of 
these  public-service  utilities  is  a  grafter;  that  there  is  millions  in  it ; 
that  they  have  no  sympathv  whatever  with  the  coasumer.  I  want  to 
deny  that  most  emphatically,  and  I  want  to  cite  a  case  right  down 
in  your  State,.  Senator  Robinson.  We  bought  the  gas,  electric, 
anci  street  railroad  properties  and  made  a  contract  for  the  dlstri 
bution  of  natural  gas  through  mains  to  the  consumer  at  50  centa  a 
thousand.  We  had  been  charging,  I  think,  $1.25  for  artificial  gas. 
What  was  the  consequence  ?  We  advertised  and  plumed  for  natural 
gas  the  best  we  knew  how.  We  sold  a  small  quantity,  but  our  re- 
ceipts were  a  great  deal  less,  and  our  profit.s  were  nil.  A  company 
was  organized  on  the  side  to  go  out  and  see  if  it  wtis  not  possible 
we  trie<i  to  get  the  person  who  furnished  us  natural  gas  to  reduce  the 
price  of  his  gtus,  so  that  we  could  distribute  it  at  25  cent6.  We  could 
not  do  it.  lie  said  he  had  all  the  natural  gas  in  that  section  that 
could  be  used.  He  had  all  the  anticlines,  he  said.  This  new  company 
went  out  and  sunk  about  $.S(),0()()  and  discovered  another  natural 
gius-field,  and  made  a  contract  with  our  company  to  distribute  it  to 
the  consumers  at  25  cents  a  thousand. 

I  speak  of  that  simply  to  show  that  the  corporation  itself  is  inter- 
ested in  getting  along  with  the  public  and  lowering  rates. 

Take  it  in  my  home  town,  in  Oklahoma  City,  I  know  when  natural 

fas  was  struck  in  the  TuLsa  field.  I  was  pn^sident  of  the  Oklahoma 
las  &  Electric  Co.  at  that  time,  and,  with  my  partner,  owned  it.  We 
were  selling  artificial  gas,  and  when  natural  ga.s  was  struck  a  hundred 
miles  from  us  it  was  onlv  a  question  of  time  when  it  would  come  in 
there,  and  if  we  did  not  distribute  it,  whoever  did  would  put  us  out  of 
l)usin«»ss,  because  we  ct)!dd  not  compete  at  the  pri(*e.  The  city  coun- 
cil had  granted  various  franchises  to  sell  natural  gm<  at  35  cents  a 
thousand.  We  linailv  applied  for  a  francihse  and  it  was  given  us. 
AU  the  others  hud  failed.     They  had  granted  H  or  10  franchisi»s.     We 
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orgAnized  a  company  and  piped  with  a  12-inch  pipe  line  natural  gas 
from  112  miles  east  and  sold  it;  even  though  the  franchise  authorized 
us  to  charge  35  cents  a  thousand,  we  sold  it  at  25  cents  to  house  users 
and  at  10  cents  to  manufacturers. 

What  was  the  consequence  ?  We  saved  ourselves  in  fuel  the  iirst 
year  $18,000,  because  we  put  it  under  our  own  boilers. 

If  any  one  of  you  had  a  tear  for  a  moment  that  the  Question  of  water 
competition  ana  steam  competition  is  a  matter  in  wnich  the  Federal 
Government  has  ^t  to  step  in  it  may  be  ]ia,vd  to  say  so,  but  this  is 
a  world  where  it  is  the  survival  of  the  fittest;  and  if  a  man  with  all  of 
his  money  in,  and  I  had  all  of  mine  in,  can  not  keep  up  with  the  regula- 
tions and  the  competition,  why,  it  is  his  hard  luck;  that  is  all  there 
is  to  it. 

I  think  I  mentioned  to  you  the  fact  that  less  than  5  per  cent  of  the 
investors  in  securities  invested  in  gas  and  electric  li^nt.  Mr.  Van- 
derlip,  president  of  the  National  City  Bank  of  New  York,  in  an  address 
whicn  I  read  a  short  time  ago,  made  the  statement  that  electricity  was 
taking  $8,000,000  a  week,  over  a  milUon  dollars  a  day,  to  keep  up  with 
at  the  present,  and  that  it  would  take,  to  keep  up  at  the  pace  they  are 
going  to-day,  not  considering  new  enterprises,  but  for  those  already 
established,  S400,000,000  a  year  for  at  least  5  years. 

N.ow,  then,  if  you  do  not  mind,  I  would  Uke  to  take  up  the  bill  a 
little. 

Of  course,  I  want  to  say  in  the  beginuine  that  Mr.  Fisher  this  morn- 
ing was  not  as  radical  as  he  was  before  tne  House  committee.  His 
statement  as  I  remember  in  the  House  committee  was  that  if  he 
believed  that  it  was  possible  to  get  a  toe  hold  or  a  pe^  in  anywhere 
oo  Any  of  these  properties  the  Government  ought  to  nold  it,  ought 
to  regulate  it,  ancl  so  on. 

I  am  inherently  against  the  expression  '^authorized  and  empow- 
ered^'  in  the  bill,  and  I  will  tell  you  why :  Wliile  I  was  a  Member  of  the 
House  I  was  very  mucli  interested  in  opening  an  Indian  reservation 
in  Oklahoma.  The  House  ratified  a  treaty  with  the  Indians  and 
inoluded  an  appropriation  for  the  allotment  of  the  lands.  I  went  to 
the  Secretarv  oi  the  Interior  to  ^et  him  to  allot  the  lands,  and  he  said 
to  me:  ''I  think  that  is  a  bad  piece  of  legislation,  and  I  do  not  SL^ee 
with  it/'  and  he  absolutely  deelined  to  allot  the  lands.  I  waited 
three  years,  and  finally  had  to  pass  an  act  through  Congress  directing 
the  Secretary  of  the  Interior  to  appoint  allotting  agents  to  allot  those 
lands  and  open  them  up  to  homestead  settlement. 

That  is  wh}r  I  am  against  that.  That  is  just  one  illustration, 
SenaUHV,  showing  that  if  you  pass  this  bill  with  such  a  provision  in  it 
there  is  no  more  assurance  that  a  lease  will  be  made  under  it  than  there 
■I  at  present,  or  that  we  will  be  any  better  oiT  than  we  are  at  present, 
because  the  Secretary  mav  use  his  sweet  will  as  to  granting  them.  I 
meafn  no  disrespect  to  t\\e  Secretary  of  the  Interior  porsonaUy;  I 
have  met  and  luce  him  very  much. 

Senator  Robinson.  Let  us  look  into  that  proposition  for  just  a 
moment.  This  bill,  or  some  similar  measure,  is  known  to  have  been 
largely  prepared  in  the  Interior  Deparment,  or  at  the  instance  of  the 
Secretary,  after  consultation,  as  it  is  alleged,  with  various  poi-sons 
fupposed  to  be  informed  on  the  subject,  both  practically  and  theo- 
retically. The  department,  I  imagine,  would  not  want  to  favor 
and  urse  the  passage  of  legislation  tnat  was  known  to  be  unworkable. 
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In  othor  words,  the  iSecretar>'  of  the  Interior  would  feel  an  interaBt 
in  proving  the  practicability  of  the  proposition  which  he  hail  urircnl 
ana  fostered,  and  instead  of  trying  to  prevent,  delay,  or  hinder  the 
working  of  the  legislation  which  ho  himself  was  in  a  sense  the  father 
of,  it  seems  to  me  that  he  would  naturally  be  interested  in  demon- 
strating  in  every  legitimate  way  its  workability.  I  can  not  under- 
stand now  any  oll^cer  or  any  pnvate  citizen  would  do  otherwise. 

Mr.  Flynn.  You  do  not  catch  my  point,  Senator  Kobinson;  I 
agree  with  you  fully  that  it  is  the  expectation  in  favoring  the  legis- 
lation that  it  will  be  workable:  otherwise  there  would  be  no  use 
passing  it.  But  I  still  say  that  unU>ss  the  Secretary  thought  it 
desirable  you  could  not  get  anything.  A  fight  was  made  tor  an 
amendment  when  Congress  passed  the  revocable  permit  bill;  but 
they  said  ^' There  is  no  danger  of  the  Secretary  of  the  Interior  re- 
voking those  permits**;  and  yet,  two  days  before  ex-Secretary 
Garfield  went  out  of  office  he  revoked  25  of  those  permits,  and  left 
many  men  flat  broke. 

S4*nator  Sterung.  That  was  under  the  terms  of  a  law  which 
permitted  them  to  be  revoked. 

Mr.  Fltnn.  Certainly. 

Senator  Robinson.  I  do  not  think  anybody  can  assume  that 
legislation  passed  by  Congress  was  not  to  be  invoked  in  any  case; 
nor  are  you  warranted  in  assiuning  that  the  Secretary  will  not  fairly 
apply  tliis  law  unless  it  is  repealed. 

Mr.  Flynn.  You  do  not  catch  ray  point,  Senator- 


The  Chairman  (interposing).  This  law  would   prevent  an 
trary  revocation  of  a  permit,  would  it  not  ? 

Senator  Robinson.  The  Secretary  has  no  power  under  this  bill  to 
revoke  it  at  all.' 

Mr.  Flynn.  I  do  not  think  you  catch  my  point.  My  contenlioD 
is  that  he  is  '' authorized  and  empowered''  to  issue  leases;  I  contend 
that  Congress  should  ''direct"  him  what  to  do.  ()f  course,  I  may 
disagree  with  the  committee  on  that. 

Senator  Robinson.  You  refer  to  the  fact  that  he  is  merely  author- 
ized  to  grant  permits,  do  vou  ? 

Mr.  Flynn.  Yes;   that  the  bill  does  not  make  it  mandatonr. 

Senator  Robinson.  And  your  suggestion  is  that  you  do  not 
know  that  he  will  ever  grant  one  lease  under  this  provision  t 

Mr.  Flynn.  Yes,  he  may  not;  it  is  optional  witn  him. 

Senator  Clark.  Right  on  that  question  of  •  revocability  of  the 
permit,  I  was  not  pri»sent  when  ex-Secretary  Fisher  spoke  upon  that 
question ;  and  I  do  not  know  whether  he  made  the  same  statement 
here  that  he  made  before  the  House  Committee. 

My  understanding  was  that  manv  of  those  revocable  permita  had 
been  revoked  without  cause  assigned  by  the  Secretary  of  the  Interior. 
Now,  Secretary  Fisher  sai<l  bc^fore  the  House  committee  that,  so  far 
as  he  knew,  no  n»vocations  were  ever  made. 

Senator  Kobinson.  Mr.  Flynn  has  just  stated  that  ex-S<vn»tary 
Uarfiold,  two  days  before  he  went  out  at  otiiee,  i*evoked  25  of  those 
permits. 

S«»nator('LAUK.  Yes;  I  know  that. 

Mr.  Flynn.  They  are  shown  in  the  n^'iu^l  of  the  House  eummittiyi 
hearings. 

.S<»nator  (*L^nK.  And  v»*t  Mr.  Fishi»r 
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Mr.  Flynn  (intci-posing).  There  is  Dr.  Smith,  who  can  answer  thai 
question. 

Mr.  Smith.  Those  revocations  are  listed  in  the  healings. 

Mr.  Flynn.  Yes.  The  point  I  was  making,  Senator,  was  that 
nobody  believed  that  the  Secretary  of  the  Intenor  would  ever  revoke 
any  permits,  even  if  he  had  the  power  to  do  so — ^but  he  did  revoke 
them. 

Senator  Robinson.  I  think,  in  all  fairness,  that  we  can  not  as- 
sume  

Mr.  Flynn  (interposing).  There  is  no  reflection  intended  on  the 
S€»cretary  of  the  Interior;  that  is  not  the  point  I  desire  to  make.  I 
am  trying  to  get  positive  legislation.  That  is  the  thought  I  have 
in  mind. 

And  now  there  is  a  great  deal  said  here  about  the  provision,  '^For 
a  period  not  longer  than  50  years,"  and  the  department  officials  aU 
talk  a  great  deal  about  a  50-year  lease.  1  think  tne  people  who  expect 
lo  go  on  and  develope  these  properties  and  operate  tnem  wouln  be 
better  satisfied  if  50  years  were  specified  in  the  bill,  instead  of  **not 
longer  than  50  years  — or  for  a  less  period,  if  a  man  did  not  want 
a  50*year  lease.     But  I  think  it  should  be  at  least  50  years. 

Senator  Stebling.  Would  you  be  satisfied  if  the  bill  should  pro- 
vide for  a  lease  for  50  years;  that  is,  for  that  definite  term,  with  a 
provision  that  a  lesser  term  could  be  granted  at  the  option  of  the 
lessee? 

Mr.  Flynn.  Most  assuredly. 

I  will  now  continue  to  go  through  the  bill. 

With  reference  to  the  provisions  regarding  the  use  of  power  for 
municipal  purposes,  and  the  minimum  period  for  which  the  Secretary 
can  issue  prospecting  permits  for  the  man  who  wants  to  go  out  and 
proBpect,  I  have  notning  to  say. 

I  think  in  section  2  oi  the  bill  you  might  make  the  provision  more 
stringent.  I  believe  there  are  people  who  are  interested  in  the  busi- 
nees  who  are  just  as  anxious  as  the  department  is  to  have  reasonable 
restrictions;  I  believe  those  companies  should  be  made  to  toe  the 
mark,  and  I  think  in  section  2  you  would  have  been  justified  in  pro- 
viding certain  restrictions  as  to  the  amount  of  work  that  is  to  be  clone 
and  when  it  is  to  be  done. 

And  then  we  come  to  the  provision  as  to  50  per  cent  of  the  output. 
As  to  that,  I  think  that,  even  if  you  passed  a  law  directing  the  Secre- 
tary to  make  leases,  but  leaving  that  50  per  cent  provision  in  there. 
you  would  not  get  any  development. 

Now,  let  me  say  that  we  are  in  rather  a  peculiar  situation:  Secre- 
taries of  the  Interior  come  and  go,  but  water  flows  aU  the  time,  just 
as  the  Indian  used  to  sa}"  that  his  treaties  ran  as  long  as  ^ass  grew 
and  water  ran.  Now,  Mr.  Pinchot  says  that  he  does  not  think  that  a 
50  per  cent  provision  is  material — and  if  there  is-  anybody  in  this 
country  that  has  led  the  public  to  bcUeve  that  he  understood  the 
water-power  proposition  I  think  it  has  been  Mr.  Pinchot — if  he  says 
that  he  believes  no  harm  could  be  done  by  striking  out  that  50  per 
cent  provision,  I  say,  by  all  means,  strike  it  out.  I  do  not  think 
Mr.  Fisher  wa<*  very  insistent  upon  that,  but  this  biD  insists  upon 
it 

The  Chairman  (interposing).  Let  me  say  at  this  point  that  I  do 
not  think  that  Secretarv  liane  Ls  insistent  on  that.     I  understand 
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that  he  has  oxpresseil  himself  to  the  effect  that  it  would  l>e  quite 
agreeable  to  him  to  have  the  bill  ameiiiled  so  as  to  make  the  term 
50  years,  or  a  less  term,  if  the  applicant  desires  a  less  term. 

Mr.  Flynn.  That  is  all  right  as  far  as  it  goes. 

The  Chairman.  If  we  amend  the  bill  and  make  it  read  that  way 
and  then  vest  the  discretion  in  the  Secretary,  as  the  first  section  pr<>> 
vides,  whether  he  will  issue  a  permit  at  all  or  not,  of  course  if  he  refusea 
a  permit  there  is  no  money  invested,  and  consequently  there  is  no 
money  lost;  but  if  there  is^  a  permit  once  granted  by  the  Secretary 
of  the  Interior  and  it  can  not  be  revoked,  except  at  the  end  of  5b 
years  unless  the  grantee  fails  to  compl}"*  with  the  proscribed  condi- 
tions, when  it  could  bo  done  only  by  a  court  of  competent  jurisdic- 
tion.   That  would  fit  the  case,  would  it  not? 

Mr.  Flynn.  Yes;  but  as  I  understand  the  attitude  of  the  Senators, 
the  principal  object  of  this  bill  is  the  protection  of  the  consumer. 
Now,  my  contention  is  that  by  proper  regulation  you  are  always 
bound  to  protect  the  consumer,  but  I  do  not  believe  the  (lovenimenl 
should  ever  take  over  these  properties  unless  in  cases  of  public 
necessity. 

Senator  Robinson.  Before  you  discuss  that  subjt^ct,  let  me  ask 
you  this  question  about  the  50-year  provision:  What  would  you  ilo 
m  cases  where  the  State  water  franchises  are  granted  for  only  40 
years?  I  am  informed  tlmt  the  State  of  Oregon  grants  water  rtgltUi 
tor  only  40  yoara.  Would  you  say,  in  a  case  of  that  kind,  that  the 
vSecretarv-  of  the  Interior  must  issue  a  permit  to  use  these  power  sitos 
for  50  years,  notuithstanding  the  fact  that  the  company  applyin;^ 
for  the  use  of  the  site  had  a  franchise  of  oidv  40  vears  under  the  laws  t 

Mr.  Flynn.  Is  it  inti^rstate  ? 

Senator  Robinson.  It  does  not  make  any  difference  whether  it  is 
interstate  or  not.  It  occurs  to  me  that  one  reason  for  vesting  a  di»» 
cretion  in  the  Secret^iry  as  to  the  period  of  the  lease  would  bo  the 
fact  that  in  some  of  the  States  the  franchises  of  the  companies  an* 
limited  by  law  of  the  State  in  which  Uiey  are  created  to  40  years. 

Mr.  Flynn.  This  is  not  a  franchise. 

Senator  Robinson.  I  understand  tliat. 

The  Chairman.  That  could  be  remedied  by  the  applicant  accept- 
ing the  lease  for  only  40  years,  agreeing  to  take  it  for  only  40  years. 

Senator  Robinson.  But  suppose  the  applicant  had  a  permit  for 
50  years  from  the  Government:  when  he  only  wanted  it  for  40  years; 
should  the  Secretary  of  the  Interior  l>e  compelled  to  make  him  take 
a  lease  for  50  years  f 

Mr.  Flynn.'  Well,  I  think  this  would  be  the  effect:  You  n>gulat4^ 
him  in  this  matter;  in  his  dealings  with  the  Stat4s  let  him  take  care 
of  himself.  That  is  why  I  say  that  it  is  immaterial  what  the  new 
inventions  are;  the  man  who  has  his  money  in  a  plant  and  is  o|>erating 
the  plant  has  to  keep  up  with  the  times,  or  he  is  thrown  in  the  junk 
pile;  the  Government  can  not  keep  him  out.  Personally  I  do  not 
think  the  (iovernment  ought  to  go  in  tlie  business,  bec^iuse  the  only 
reason  advanced  for  governmental  ownership  is  to  prot4H*t  the 
public 

5>enator  Robinson  (interposing).  I  am  not  talking  now  about  the 
Government  taking  over  the  pwperty  or  anything  of  that  sort. 

Mr.  Flynn.  I  understand. 
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Senator  Robinson.  I  am  talking  about  whether  the  period  of  the 
lease  should  be  fixed  for  50  years,  no  more  and  no  less;  and  it  has 
occurred  to  me  that  as  some  of  the  States  where  these  operations  are 
to  be  developed  and  carried  on  have  laws  limiting  a  franchise  to  40 
jeaiBy  nerhaps  it  would  be  wise  to  leave  some  discretion  in  the  Secre- 
tary oi  the  Interior  as  to  that  point;  otherwise  the  bill  might  create 
a  complication  by  conipellinp  the  Secretary  to  grant  a  lease  for  a 
loneer  period  than  the  ^tate  mmchise. 

The  Chaibman.  If  the  appUcant  could  only  get  a  State  franchise 
for  40  years,  why  should  he  apply  to  the  Secretary  for  a  lease  of  more 
than  40  years  ?  He  would*  not  want  to  assume  something  that  he 
could  not  carry  out. 

Senator  Robinson.  He  might  have  to.  And  that  is  the  reason  I 
say  the  Secretay  should  not  be  compelled  to  issue  a  lease  for  50  years 
that  would  be  unworkable  for  that  time. 

Senator  Steblino.  But  if  an  applicant  for  a  SO-^^ear  lease  under 
snch  circumstances  was  willing  to  take  his  chances  in  r^ard  to  the 
renewal  of  his  franchise,  which  originally  was  40  years  on^,  would  it 
not  be  proper  for  the  Secretary  to  s^ant  him  a  lease  for  50  years  ? 

Senator  Robinson.  Well,  he  mignt  take  the  chances  with  a  50-year 
lease;  but  it  would  not  be  of  great  value  to  him  to  have  a  lease  on  the 
sites  for  a  longer  period  than  his  franchise  to  use  the  water;  that  is 
what  I  mean. 

Mr.  Fltnn.  I  do  not  think  I  make  a  mistake  when  I  say  that  any 
m^n  buiidins:  these  properties  would  be  willing:  to  pay  in  cases  26 
r.er  cent  more  for  his  property  if  he  was  not  compelled  to  come  here  to 
\\i  shington  to  obttun  any  permit  or  any  authorization — and  that 
does  not  apply  merely  to  this  administration  at  all. 

Senator  i  obinson.  Well,  it  is  j^robably  true  that  he  would  be 
m-iUing  to  pay  25  per  cent  more  for  immumty  from  going  to  the  State 
n^ratal  abo. 

Mr.  Flynn.  He  has  to  go  there. 

Senator  I  obinson.  Yes;  and  he  may  have  to  come  to  Washington. 

Mr.  Flynn.  He  surely  will  if  this  bill  passes  as  it  is. 

Senator  1  obinson.  U  looks  that  way  to  me. 

Mr.  Flynn.  Now,  if  you  will  take  up  section  3  of  the  bill  I  would 
like  to  discuss  that.  It  says,  ''That  in  case  of  the  development, 
r^eneration,  transmission,  and  use  of  power  or  energy  under  such  a 
Ic.se  in  a  Territory,  or  in.  two  or  more  States,  the  regulation  and 
'tiDtrol  of  service  and  of  charges  for  service  to  consumers  and  of  the 
isearnce  of  stock  and  bonds  by  the  lessee  is  hereby  conferred  upon 
the  Se<retary  of  the  Interior  or  committed  to  such  body  as  may  be 
provided  bv  Federal  statute." 

So  that  I  take  it  that,  in  all  interstate  business,  that  settles  the 
proposition;  that  section  3,  however,  miist  be  trken  in  connection 
with  section  9,  to  find  out  where  we  are.  The  Secretary  of  the 
Interior,  in  his  statement  before  the  House  committee,  I  think,  has  a 
different  view  of  what  that  section  means  from  the  view  I  take. 

Senator     obinson.  That  is  of  section  3? 

Mr.  Fltnn.  Yes,  section  3.  On  pa^e  291  of  the  House  com- 
mittee hearina:s,  the  Secretary,  in  discussing  the  feeling  in  the  West^ 
and  so  on,  says: 

Saw,  vou  think  over  in  your  mind  the  objections  that  have  been  raised  to  fheee 
bills,    tlney  Bay  that  ''the Tederal  Government  wants  to  erect  itaeil  into  a  bureau- 
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ctmcy  and  control  the  West;  you  want  to  make  the  rate;  you  want  to  have  all  the 
industries  of  the  West  coming  here  to  Washington  and  asking  some  pettv  clerk  what 
may  be  charged  for  power.''  We  have  obviated  that,  have  we  not?  That  ia  met  '%n 
the  bill  by  turning  that  matter  over  to  the  State  that  can  take  care  of  it. 

I  do  not  understand  that  language  and  Secretary  Lane's  statemnit 
as  meaning  the  same.  I  am  here  merely  to  call  the  attention  of  the 
committee  to  some  things;  and  that  is  all  I  have  to  say  about  that. 

Now,  the  proviso  of  that  section  3,  beginning  on  line  19,  says: 

Provided,  That  the  physical  combination  of  planum  or  lines  for  the  ^roneratton.  «itf» 
tribution,  and  ubp  of  power  or  energ>'  under  this  act  or  under  h»ai»e«  given  hereunil«-r 
may  be  permitted,  in  the  di8er«'tion  of  the  Secretary  of  the  Interior,  but  combinatioa<i. 
agreements,  arrangements,  or  understandings,  express  or  implii*<l.  to  limit  the  outptil 
of  electrical  energy,  to  restrain  trade  witli  foreign  nations  or  between  two  or  niorr 
8tat(^H  or  within  any  one  States,  or  to  fix,  maintain,  or  incrca.<w'  prices  for  vlectn^al 
enenjy  or  service,  are  hereby  forbidden. 

Suppose  the  State  prohibited  a  phvsical  combination,  or  havi* 
authorized  one,  which  they  are  doing;  tney  are  not  prohibiting  them 
as  much  as  they  are  authorizing  them;  and  suppose  the  ScTri'tary  of 
the  Interior  did  not  authorize  it  (      , 

Senator  Robinson.  That  provision  docs  not  add  anything  to  exist- 
ing law;  that  is  a  recital  of  the  part  of  the  Sherman  A<'t. 

Mr.  Flynn.  I  think  they  have  added  a  little  to  that  act. 

S(mator  Robinson.  You  do  f 

Mr.  Flynn.  Yes,  sir;  they  have  added  the  words.  **  within  any  one 
State.'*  They  figured  it,  I  take  it,  that  they  would  give  them  plenty 
of  n^strietions. 

Senator  Sterling.  Well,  beyond  that,  is  that  provision  objection- 
able, do  you  think — that  restraint  of  these  eombinationsY 

Mr.  Flynn.  Lot  me  sav  this  to  vou:  I  do  not  know  what  the  viewH 
of  this  committee  are.  I  was  before  the  House  committee  in  their 
hearings  for  several  weeks,  and  when  tlioy  asked  mo  some  questions 
with  reference  to  that  I  said,  '*(ientlemen,  I  have  mv  views;  I  have 
always  believed  in  speUing  'Nation'  with  a  capital  ^;  I  judge  that 
this  committee  are  in  favor  of  spelling  it  with  bo.\-car  letters." 
[Laughter.]  '^I  have  no  desire  to  aiscuss  State  and  Federal  mattoro 
here  with  this  committee;  in  other  words,  I  think  I  know  when  I 
have  got  enough.*' 

Now,  we  c<)me  to  section  4  of  the  bill 

Senator  Sterling  (interposing).  Excuse  me,  Mr.  Flynn,  but  do 
vou  mean  that  you  have  had  enough  of  dinoussion,  or  enough  of 
federal  regulation  under  that  clause  f    [Laughter.] 

Mr.  Flyns.  Senator  Sterling,  I  have  been  a  Federalist;  I  vote  that 
wav,  but  I  do  not  care  to  discuss  that  with  gentlemen  who  believo 
in  it  apparently  a  thousand  times  more  than  I  do.  I  relegate  that 
to  the  gentlemen  who  have  ordinarily  taken  care  of  the  States  righu. 

In  other  words,  the  Secretary  of  the  Interior  is  given  the  control 
of  physical  combination  of  properties,  either  between  different  Static 
or  within  one  State.  That  would  give  him — let  mo  diverge  here  for 
a  moment — I  believe  that  the  effect  of  this  kind  of  legislation  will 
lead  to  more  trouble  than  benefit;  they  can  tell  you  all  they  liko 
about  getting  along  with  State  commissions;  that  is  just  like  the 
charges  made  here  to-day  and  during  these  hearings,  that  the  water- 

{>ower  people  wanted  so  much  and  that  they  would  not  give  in«     In 
act,  it  is  a  case  where,  whatever  the  defects  of  this  legislation  mav 
be,  the  proponents  of  it  want  legislation;  they  want  harmony  if 
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they  have  to  fight  for  harmoiiy,  and  they  say  that  if  you  do  not  a^ee 
with  their  yiews  you  are  helpmg  the  water-power  trust,  or  something 
else  of  the  kind. 

The  bureaus  try  to  carry  out  honestly  what  they  beUeve  should 
be  done  in  the  pubUc  interest.  I  think  tnere  is  a  tendency  all  along 
the  line  of  centraUzation  in  this  Government;  not  only  in  this  Gov- 
ernment, but  in  cities  and  counties  and  States,  and  everything  of 
that  kind.  And  here  is  where  it  all  leads  to,  in  the  States,  cities, 
townships,  and  counties — to  unhmited  bond  issues:  and  the  con- 
sumer is  the  man  who  is  paying  the  interest  on  the  bonds.  Now, 
with  reference  to  the  written  consent  of  the  Secretary  of  the  In- 
terior, section  4  provides  that  except  with  such  consent  ''no  sale  or 
deUvery  of  power  shaU  be  made  to  a  distributing  company"— 

It  was  suggested  here  that  it  would  be  better  to  compel  the  de- 
veloping company  to  distribute  power,  so  that  there  would  not  be  a 
middle  man.     I  take  it  that  that  was  the  reason  for  that. 

Well,  in  most  of  the  States,  or  a  good  many  of  the  States,  before 
you  can  operate  or  distribute  electricity  in  a  city,  you  have  to  have 
a  franchise;  you  have  to  have  a  franchise  in  my  State  from  the  voters 
of  the  city.  And  this  is  what  occurs:  this  is  the  practical  side  of  it: 
Before  they  vote  on  a  franchise  they  provide  certain  restrictions  in  the 
franchise. 

For  instance,  vou  may  have  to  light  the  city  hall;  or  you  may  have 
to  light  the  fire  ilepartment;  or  you  may  have  to  furnisli  the  city  with 
certain  street  lights;  or  have  to  fut'nish  other  free  service  of  that 
kind.    Those  provisions  are  in  the  local  franchise. 

Now  suppose  the  Government  takes  it  over;  suppose  it  is  inter- 
state and  it  is  followed  by  the  distribution  of  power,  is  the  Govern- 
ment going  to  give  me  franchise  in  my  town  ii  I  have  an  interstate 
pole  line?  If  not,  then  the  only  marlcet  for  me  is  for  mo  to  sell  my 
power  to  the  man  who  is  distributing  under  a  local  franchise:  and  the 
sale  to  him  is  prohibited,  except  with  the  consent  of  the  Secretary 
of  the  Interior. 

Tlie  effect  of  that  would  be  that,  if  a  pole  line  two  or  three  hundred 
long  was  blown  down  by  the.  elements  and  it  took  60  days  to 
repair  it,  there  is  nobody  on  earth  who  could  furnish  that  comjpany 
with  power,  except  with  the  consent  of  the  Secretary  of  the  Interior, 
because  it  would  be  required  for  over  30  days. 

Xow,  we  come  to  the  question  of  the  United  States  taking  over 
the  property.  I  merely  want  to  call  your  attention  to  the  fact  that, 
in  his  testimony  before  the  House  committee,  ex-Secretary  Fisher 
said  that  he  believed  that  these  properties  should  be  taken  over  at  a 
fair  value.  That  is  the  view  of  the  former  Secretary  of  the  Interior; 
the  present  Secretary  of  the  Interior  says,  ''No;  certain  parts  must 
be  taken  over  at  cost.'' 

I  do  not  know  what  the  method  of  getting  legislation  through 
Congress  is  now,  but  in  my  day  this  is  what  thev  did:  When  you 
passed  a  bill  and  it  went  through  both  Houses  of  Congress,  and  it 
went  to  the  President,  the  Presiaent  referred  it  back  to  the  Cabinet 
officer  whose  department  was  affected  by  it;  and  my  sad  experience 
has  been  that  I  have  had  several  of  those  bills  returned,  and  the 
bead  of  the  department  would  advise  the  President  that  he  did  not 
think  the  bill  snould  be  approved;  I  never  was  able  to  get  the  Presi- 
dent to  sign  them  unless  I  got  the  Cabinet  officer  who  nad  jurisdic- 
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tion  of  the  subject  matter  to  U(\l  the  President  that  it  met  with  hia 
approval;  if  he  said  that  it  did  not  meet  with  bis  approval,  the 
rresident  vetoed  the  biU. 

Now,  what  fix  are  we  in  here  4  Secretary  Lane,  in  his  testimony 
before  the  House  committee,  said  this  about  'Hhe  actual''  and  the 
'^fair  value;''  this  is  on  page  301,  about  the  middle  of  the  page: 

Secretary  Lane.  And  I  think  I  have  expUined  myself  (tilly  ta  to  why  I  thiok  thmt 
the  words  "actual  coet"  are  vital.  I  would  not  give  my  approval  to  a  measure  which 
•truck  out  the  words  "actual  coil"  and  mibstituted  the  words  "iair  ealue"  in  that 
connection. 

So  that,  I  take  it,  is  a  notification  in  advance  that  if  ConmsB 
passes  a  bill  providing  for  ^^fair  value"  and  not  ''actual  cost,"'  as 
referred  to  by  the  Secretary,  the  bill  will  be  vetoed. 

Now,  what  does  he  refer  to  as  ^'actual  cost"?  In  his  testimony, 
on  page  292,  toward  the  end  of  tiie  page.  Secretary  Lane  says: 

Secretary  Lane.  Of  course,  they  pay  nothing  for  the  Government  Und,  so  that  w* 
would  get  back  as  part  of  our  own,  and  the  private  land  we  want  to  pay  them  just 
what  they  paid  for  it. 

In  other  words,  this  paraeraph  strikes  luc  like  that  old  proposi- 
tion, *' Heads,  I  win,  and  tails,  you  lose."  The  only  property  tlmt 
can  increase  in  value  at  nil  is  the  land  that  you  bu^.  I  agree  with 
you  that  no  valuation  and  no  price  shouUf  le  paid  for  anvthin^ 
that  the  (loveniment  gives.  But  suppose  the  (lovenmient  only  has 
20  acres  and  I  have  10,000  other  acres;  at  the  end  of  50  years*  that 
10,000  acres  13  worth  jjresuma^  ly,  a  great  many  times  mon»  than 
what  I  paid  for  it.  Wnv  should  not  1  receive  tKe  fair  value  for  it  ♦ 
What  do  I  lose  on  it?  'This  \  ill  provides  tlmt  for  the  physical  value 
I  shall  receive  **fair  value.**  In  other  wonls,  let  us  take  it  nt»w 
from  the  financial  standpoint:  Suppose  you  issue  under  this  lease 
$100,000  of  bonds;  I  buy  one  of  them;  the  iMmds  run  50  year*; 
it  looks  good  to  me;  you  assure  me  that  I  will  pet  the  interi*st  and 
everythin^j;  of  that  kind.  A  man  who  I  u>*8  the  r<»nd  is  not  satisfied 
with  the  interest;  he  wants  to  know  that  lie  is  going  to  get  his  prin- 
cipal hack;  and,  in  my  judgment  with  the  provision  that  you  nave 
in  this  lill.  taking  over  the  only  property  that  will  enhance  in  value 
at  cost,  and  the  only  property  that  can  depreciate  in  value  at  a 
**fair  value'*  at  the  time,  triat  would  result  in  leaving  the  man  whf> 
owns  the  $1,000  I  ond  with  pn>btt^  ly  only  $000  worth  of  property  U* 
fall  hack  on. 

I  think  that  is  worth  your  deep  consideration.  The  man  who 
buys  a  I  ond  is  not  figuring  only  on  the  interest;  he  wants  all  the 
interc»st  he  can  jret,  of  course;  \  ut  over  and  al  ove  that  he  want^  t#» 
know  that  he  will  get  lack  his  principal. 

The  Chairman.  I  do  not  know  tnat  I  understand  that;   if  the 

Eropertv  is  taken  over,  and  the  property  is  paid  for,  does  not  the 
ondholder  get  the  full  amount  of  liis  bond  ? 

Mr.  Flynn.  Suppose  you  pay  $500,000  to-day  for  real  estate 
which  you  use.  1  ou  use  it  for  50  years,  at  the  end  of  50  years  the 
(lovemment  will  give  you  $500,000  for  it,  because  that  is  what  you 
paid  for  it. 

Now,  then,  you  have  got  $5,000,000  invested  in  physical  properties 
of  one  kind  or  another  on  that  land,  which  physical  depnciate  in 
value.     Now,  will  you  get  cost  for  all  of  that?    No;  if  it  all  pro- 
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vided  for  cost,  the  man  would  be  whole;  but  you  provide  that 
that  shall  be  appraised,  and  you  would  get  the  fair  value  of  it  only; 
and  the  physical  property  might  be  a  junK  pile  at  that  time.  Do  you 
catch  my  point  f 

Senator  Stfrlino.  Po  you  understand  that  *'fair  value"  is  the 
term  used  in  the  bill,  or  *' reasonable  value  V 

Mr.  Flynk.  Senator  Sterling,  that  does  not  make  any  difference. 

Senator  Sterlino.  Well,  granting  that  it  does  not  make  iny  differ- 
ence; your  interpretation  w^ould  mean  this,  would  it  not;  taking  the 
buildings,  for  illustration — that  if  a  building  had  cost,  say,  $10^000. 
and  had  stood  there  20  or  25  years,  or  50  years,  and  had  aepreciatea 
in  value,  so  that  the  building,  as  such,  standing  alone,  would  not  be 
worth  half  its  original  cost,  do  you  understand  that  you  can  not  take 
into  consideration  now,  in  fixing  the  reasonable  value,  the  situation 
of  that  building,  where  it  is  located,  and  the  uses  to  which  it  will  be 
put  in  the  future  in  carrying  on  that  work;  would  not  ''reasonable 
value"  include  that  element? 

Mr.  Flynn.  Yes;  but,  Senator,  I  am  rather  disposed  to  think  that 
it  would  be  held  that  it  was  part  of  the  real  estate. 

Senator  Robinson.  Well,  with  regard  to  the  depreciation  of  those 
properties  that  vou  refer  to,  that  is  always  taken  care  of  in  the  earn* 
mgs;  that  is  always  considered  by  every  commission  that  I  am 
acquainted  with;  the  company  gets  an  income  or  other  return  based 
partly  upon  that. 

Mr.  Flynn.  Yes;  but  they  take  the  phj^ical  property;  the  earn- 
ing go  into  that  if  you  try  to  keep  up  your  property  as  you  run  along; 
but  suppose  it  gets  along  toward  the  end  of  the  time  oi  the  lease  and 
vou  do  not  know  whether  you  are  going  to  get  your  lease  renewed  or 
not — I  am  going  to  take  up  that  proposition  in  the  next  paragraph. 
You  will  get  the  ''fair  value"  of  that  property.  I  called  the  attention 
of  the  House  committee  to  that;  I  did  not  think  that  was  the  intention, 
l)ut  as  it  passed  the  House  in  that  way,  and  in  view  of  what  I  have 
heard  in  tnis  committee,  I  think  that  was  "with  malice  aforethought." 
If  a  man  must  lose  the  depreciation  on  an  estimate  of  the  "fair  viuue," 
he  ought  to  get  the  increase  on  all  the  property  that  he  bought  and 
that  he  owns— not  the  Government's  property;  I  say,  do  not  pay 
him  a  cent  for  that.  Take  out  what  you  gave  nim;  tJiat  is  all  right. 
But  what  right  have  you  to  get  his  other  property  without  paying 
him  for  it  wnat  it  is  worth  t 

MiMition  was  made  here  the  otlier  day  about  a  man  who  had 
5t.V),(K)0,000  or  $60,000,000  invested  iti  plants,  and  all  the  Govern- 
r'lt'Mtland  that  he  had  was  28  acres;  and  because  of  that  28  acres 
Ke  must  agree,  urder  this  provision,  that  all  the  balance  of  his  prop- 
«»rty  tMumerated  here  in  the  bill  should  be  taken  over  at  cost,  and  the 
l',;fance  of  it  at  fair  valuation. 

The  Ciiaikman.  A  ca.-^o  of  that  kind  Ls  what  I  had  in  mind  when  I 
-kod  some  of  the  wi^resst^  what  they  thought  about  inserting  the 
'  !4iU'^<»  about  **not  less  tlinn  5  per  cent  of  (jovernmcnt  lands." 

Mr.  Flynx.  Yes,  Mr.  Chairman,  I  am  with  vou  on  that  as  far  as  I 
am  concerned. 

You  have  heard  all  the  argument  made  here  as  to  the  intan^ble 
»•'.  in©nt  of  value:  that  thev  should  rot  be  paid  for  any  intang^ible 
.•i.M:ii*!»t  of  value.     The  rritics-not  all  of  whom  are  in  office  bv  anv 

to  ft 
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means— -of  the  wuter-powor  legislation  suggested  by  practical  iikmi 
who  axe  operating  water  power  plants,  are  living  uoon  intangtl»U' 
values  that  they  inherited;  they  are  not  like  those  of  us  who  work 
on  these  projects.  Of  course,  1  hope  that  some  day  or  other  my  boyn 
will  ffct  some  beneiit  from  iiitangible  valutas  that  i  have  btMMi  able  t«» 
build  up  for  them;  but  1  take  it  that  it  would  come  with  very  p<H»r 
grace  from  me  to  say,  who  never  had  liad  a  chance,  that  I  started  on 
notliing  and  worked  on  grubstake,  and  say  to  those  piM>ple,  **  You  ar#» 
not  entitled  to  any  increase  on  your  property,  because  your  falluT 
died  and  left  you  a  million  dollars  or  two   

Senator  Sterling  (interposing).  Just  one  word,  there,  if  you  will 
excuse  me.  It  seems  to  me  that  you  made  a  somewhat  exagg^eratiMl 
comparison  or  illustration  awhile  ago  when  you  spoke  of  the  Govern 
ment  land  for  which  the  permit  will  be  granted  being  about  5  acn»^, 
and  there  being  10,000  or  more  acrc^  of  privately  owned  lands  which 
the  lessee  would  have  to  purchase. 

Now,  could  you  imagine  any  instance  wherein  the  lessee  would  have 
to  purchase  tnat  mucn  land  ?  Would  it  not  be  in  only  a  very  few 
cases  in  any  event,  if  there  was  a  Government  site  there,  where  the 
man  would  have  to  purchase  so  much  private  land  ? 

Mr.  Flynn.  You  make  this  mistake :  There  are  many  water-power 
developments  where  the  dam  site,  for  instance,  is  on  Government 
land;  out  there  are  hundreds  where  it  is  not.  I  know  of  one  case;  I 
do  not  care  to  mention  it;  but  I  will  tell  you  that  I  would  have  dono 
just  what  Mr.  Ryan  did  with  Mr.  Fisher,  if  he  was  Secretary  of 
the  Interior.  If  1  had  another  lease  pending  and  had  to  have  action 
on  it  and  I  got  one,  I  would  swear  that  it  was  the  best  thing  on  earth, 
at  least  until  I  got  it  financed  and  got  ''out  from  under.''  You  must 
understand  this,  also,  if  you  will  pardon  me,  Senator,  for  sajring  it, 
that  men  come  before  this  committee  who  have  matters  pending  ancl 
they  do  not  want  to  disturb  the  equilibrium  that  is  going  on  in 
bureaus. 

Section  6  begins  as  follows : 

That  in  the  oveut  the  UDitod  States  dooH  not  (*xc*enj(»  iu  ri^UU  (o  take  oviy.  man., 
tain,  and  operato  tlio  properti^'S  aa  pn>vid<Hl  in  MH-tiun  i\\e  liivt«if.  or  dmw  not  n>i.«*w 
the  leaMo. 

I  think  you  should  provide  there  that,  in  the  event  the  United 
States  does  not  take  it  over,  the  preference  right  shall  be  given  to  the 
lessee,  if  the  Government  does  not  exercise  the  right,  of  course. 

I  can  not  g[et  away  from  this  proposition,  that  the  Government \s 
idea  in  reserving  the  right  to  purchase  is  for  the  public  ^ood ;  that  is 
the  only  reason  there  could  oe  for  that  provision.  Now,  with  all 
the  regulation  that  you  haye,  the  (lovemment  should  not  eyer  con- 
sider taking  it  over  except  for  public  necessity.  That  is  my  yiew  of 
that. 

The  Chairiian.  I  agree  with  you;  if  the  Government  does  not 
take  it  over,  the  original  leasee  ought  to  haye  the  preference  in  the 
renewal  of  tne  lease.  ^ 

Senator  Uobinson.  I  agree  with  that. 

Mr.  Flynn.  That  is  the  only  reason  I  can  see.  I  thought  that 
was  the  unanimous  view  in  the  House  committee,  but  I  find  it  wan 
Dot. 
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Section  8  provides  for  the  Government  tax.  This  says:  '^That  for 
the  occupancy  and  use  of  lands  and  other  property  of  the  United 
States, "  and  so  on. 

What  other  property  has  the  United  States,  I  would  like  to  know 
in  this  connection  1  If  that  is  a  ''joker/'  let  us  know  what  it  is; 
what  other  property  1  The  whole  argument  on  the  part  of  the  Gov- 
ernment, and  the  power  men  here,  has  been  that  it  was  land  which 
was  valuable  because  of  possible  availability  for  water-power  purposes. 

Now,  what  other  property  has  the  United  States  beside  the  land  t 
That  is  merely  suggested  for  the  consideration  of  the  committee,  as 
to  whether  the  TJmted  States  has  other  propertv;  if  they  have  I 
would  like  to  know  it.  But  I  would  like  to  make  one  su^estion, 
and  that  is  on  the  question  of  charge.  I  do  not  think  the  govern- 
ment should  charge  anything. 

The  Chairh AN.  You  do  not  think  the  Government  should  charge 
anvthing  for  its  lands  ? 

ilr.  Flyxx.  Why,  if  it  would  s-^U  its  lands  that  would  be  different. 
If  it  is  a  ricjht  of  \vay  across  it  for  any  purpose,  all  right.  But  the 
Statt*  taxes  it;  they  may  not  tax  so  mucli  a  horsepower  as  some 
Stutee  do  now,  but  there  is  the  ad  valorem  tax;  thev  are  stuck  for 
t  iX€s.  no  matter  what  they  are. 

X«>w.  what  does  the  GovernuKMit  ;j:ive  in  return  ?     On  an  investment 

•  •f  S.V),00O,O(K)  suppose  th;^  l(sst»es  hrfve,  say,  40  acres  of  Govern- 
tnrfit  land.  How  mueh  is  their  tax?  IIow  much  does  the  Govern- 
iiu  nt  receive?  The  object  of  the  Government  is  said  to  prot'^ct  the 
•••»n>Mmer  and  to  retain  control.  You  have  the  control,  and  you 
t»rt»t*Mt  the  consum»T;  if  you  are  cooing  to  have  a  tax — -that  is  what  I 
•.vunt  to  xnge — if  you  are  goinij  to  have  a  tax  or  charge,  gentlemen, 
l.»iv<»  It  (h'tinite.  Let  Congr<»ss  fix  a  maximum  charge,  and  then  let 
t:if^  man  who  makes  the  propertv  he  just  lik'^  th*^  min^T  who  goes  out 
i« '  tlie  hilLs  with  his  burro,  who  kui»ws  that  if  he  finds  pay  dirt  what  he 

iM  *lo;  let  the  water-power  m^n  have  the  same  thing;  fix  your 
tax  if  you  mustt  and  tnc»n  let  the  men  tell  you,  if  you  fix  a  posi- 
t  w  lax,  whether  they  can  stand  that.  Leave  it  optional  with  the 
^'  naary,  an<l  do  not  fix  a  minimum:  and  if  he  does  not  think  this 
»r  ►jHTty  can  stand  the  tax,  <lo  not  put  it  on  him;  the  men  who  are 
ririaiicing  the  scheme  would  like  to  know  how  much  it  is  in  advance. 
I  know  a  man  who  was  befor.^  this  committee  who  has  SoOO.OOO  in 
j.ri-sjK^cts  that  he  is  goii\g  to  invest  in;  he  has  an  int'.Tt  st  in  130,000 
\  r^s  of  land — and  I  am  int(»rest'Ml  with  him --provided  h^^  can  get 
4c\ri?ilation. 

Xow,  these  things  are  not  financed  in  24  hours.  The  Secretary 
f'f  the  Interior  is  going  to  have  control  of  the  bonds;  and  do  you 
know  that  is  goin^  to  cause  trouble  ?    The  banker  is  the  meanest  man 

•  ^n  earth  to  deal  with  at  times.  The  Secretary  will  undoubtedly  devise 
ih**  form,  and  the  banker  may  object  to  the  form  which  the  Secretary 
recommends,  and  then  the  banker  will  prescribe  a  form,  and  the 
Svcretary  will  not  take  it-  and  all  the  fat  will  be  in  the  fire.  I  am 
talking  about  things  that  I  have  been  up  against.  I  have  been  in 
the  financial  districts  of  big  cities  almost  begging  for  money  because 
I  was  "all  in"  and  I  had  to  **make  a  raise"  orl  would  go  broke. 

Now^  I  would  like  to  call  your  attention,  on  page  7,  to  the  proviso 
l»eginmng  on  Une  13,  reading  as  follows: 

Prxnnded^  That  lewes  for  the  development  of  power  by  municipal  corpontionfl  tolsly 
far  municipal  um  shall  be  issued  without  rental  charge. 
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I  take  it  that  that  on  its  face  would  strike  the  average  man  as 
meaning  if  the  city  wanted  to  develop  water  power  for  city  lighting 
or  pumping  that  the  power  should  be  free.  But  I  think  that  lan^age 
should  be  more  specific,  defining  what  is  meant  by  '^mumcipal 
purposes." 

I  nave  a  case  in  point.  I  am  interested  in  a  company  that  is  fur- 
nishing electricity  oy  steam.  The  opinion  prevailed  among  a  great 
many  people,  without  any  dissatisfaction  against  our  company,  that 
municipal  ownership  was  the  thing  to  have.  They  proceedeu  and  built 
a  dam  and  a  little  power  plant.  They  not  only  furnished  the  city,  but 
they  took  in  the  cream  of  the  business  district. 

And  what  is  the  consequence  ?  We  lost.  $30,000  in  operating  our 
plant,  and  the  city  lost  in  operating  theirs;  but  unfortunately  they  do 
not  keep  their  books  as  we  do ;  whenever  they  have  not  money  enough . 
why  it  IS  put  in  the  general  tax,  so  that  when  the  city  lost  S50,(>(K) 
the  books  would  not  show  anything.  The  money  that  they  reoeivo 
is  thrown  into  the  treasury  and  all  the  money  they  need  to  operate 
is  raised  by  way  of  taxation. 

I  do  not  think  that  cities  ought  to  be  encouraged  to  vote  bonds, 
unless  it  is  for  municipal  public  use;  I  do  not  beheve  that  Congrc^> 
ought  to  authorize  a  city  to  take  these  rights  free  as  against  an 
individual,  and,  by  public  taxation,  make  up  a  deficit,  because  they 
desire  to  go  into  a  general  ligliting  and  power  business. 

In  section  11  the  secretary  of  tne  Interior  is  authorized  to  examine 
the  books  and  overlook  the  accounts  and  everything  of  that  kind. 
I  think  you  should  provide  that  in  States  where  there  is  a  public- 
service  commission — and  there  certainly  art^  enough  of  them — and 
reports  are  made  to  that  commission*  the  forms  as  used  by  the  Stat«« 
commission  and  the  reports  made  nnder  oath  to  the  State  commissi4>n 
should  be  accepted  by  the  Secretary  of  the  Interior.  The  State 
commission  estaolishes  special  agents  who  go  around  and  investigate^ 
these  businesses;  that  is  enough.  No  man  sliould  be  delegated  from 
Washington  to  go  out  there  and  perhaps  instruct  you  or  me  to  op«*n 
an  entirely  difu»rent  set  of  books  for  the  Government's  businovs 
from  those  necessary  in  the  State's  business;  a  man  should  not  have 
to  make  an  entirely  different  set  of  reports  to  the  Government  fn>in 
those  he  makes  to  the  State  on  the  operation  of  the  same  property. 

So  that  I  think  if  you  leave  that  in  you  should  provide  there  thnt 
where  the  State  commissions  require  Ihose  reports  the  same  fonn 
should  be  used  by  the  Secretary  of  the  Interior.  If  you  do  not, 
then  some  of  the  people  who  claim  they  are  interested  for  the  sake 
of  the  consumer  are  not  carrying  out  in  good  faith  their  views,  becaust* 
a  great  deal  of  the  expense)  of  public-s(»rvice  corporations  is  cau84*<l 
by  clerical  details  that  are  imposed  upon  them  bv  commissions  of 
one  kind  or  another;  and  one  commission  ought  to  be  enough. 

Si^ction  13,  in  my  judpnient,  should  take  the  place  of  any  other  sec- 
tion with  reference  to  the  bureau's  authority. 

8<'nator  Stkrmno.  Just  what  do  you  mean  by  that  t  I  do  not 
understand. 

Mr.  Fly.vn  (reading): 

That  the  S<MTi>tArv  of  the  Inti>rior  ia  hereby  auihori/tni  to  jH*r(urm  any  and  aJI  a<  tn 
and  to  make  mirh  ml  en  and  rtxMilatinnff  an  may  be  nr<  t*>^in*  and  proper  for  the  puq^ 
of  carrying  tlie  proviniunii  of  tliiit  a<'t  into  full  fon-u  nnd  «*ffiM't 
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I  think  that  is  all  the  authority  he  ought  to  have;  I  think  that  is 
ample. 

Whether  we  like  it  or  not,  men  disagree ;  the  bureaus  disagree  among 
themselves.  You  heard  Mr.  Pinchot  yesterday;  he  thinks  this  bifl 
is  faulty  if  you  do  not  turn  it  over  to  the  Forestry  Bureau.  And 
to-day  we  heard  ex-Secretary  Fisher,  who  said  that  he  thought 
the  bill  ought  to  provide  for  taking  over  at  '^fair  value/'  and  you 
heard  Secretary  Lane,  who  says  it  should  be  '*  at  cost."  Now,  if  those 
people  can  not  agree  among  themselves,  do  you  wonder  that  the 
people  who  are  interested  in  either  development  or  financing  are  a 
little  bit  shy  about  coming  here  to  Washington  f 

Now,  Mr.  Chairman,  tmless  some  of  the  members  of  the  committee 
have  questions  to  ask,  I  want  to  thank  you  for  listening  to  me.  I 
will  say,  in  conclusion,  that  I  hope  this  bdl  will  pass  in  some  kind  of 
workaole  shape. 

The  Chairman.  I  hope  it  will  pass  in  some  kind  of  shape;  and  I 
thank  you  for  your  remarks. 

(Thereupon,  at  4  o'clock  p.  m.,  the  committee  adjourned  until 
Monday,  December  21,  1914,  at  10  o'clock  a.  m.). 
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KOKBAT,  DBCEMBBB  81,   1014. 

United  States  Senate, 

CoMHnTEB  ON  TXSBUC  LaNM, 

Washington,  D.  C. 
The  committee  met  at  10  o^clock  a.  m. 

Present:  Senators  Myers  (chairman),  Robinson,  Ransdell^ 
Hughes,  Smoot,  Clark,  Works,  Norris,  and  Sterlinff. 

"Die  Chairman.  Well,  gentlemen,  I  believe  we  might  as  well  be|piL 

Yon  wish  to  begin  this  morning.  Judge  Short! 

Mr.  SnotcT.  Yes. 

The  Chairman.  All  right;  you  may  proceed. 

STATEMEHT  OF  MB.  FBANK  H.  8H0BT,  OF  FRESNO,  OAL 

Mr.  Short.  Mr.  Chairman,  my  name  is  Frank  H.  Short;  I  reside 
at  Fresno,  Cal.  I  am  appearing  for  the  San  Joaquin  Light  A  Power 
Corporation,  and  of  counsel  for  the  Pacific  (xas  &  Electric  Co. ;  also 
of  cooDJsel  for  the  Pacific  Light  &  Power  Corporation;  and  I  have 
represented  the  interests  of  companies  that  have  desired  to  develop 
the  hydroelectric  and  water  resources  on  the  public  lands  for 
about  10  years,  or  ever  since  the  controversy  concerning  the  Govern- 
ment rights  of  way  began. 

In  approaching  the  discussion  of  this  subject 

Senator  Works  (interposing).  Before  you  leave  that,  Judge  Short, 
do  you  not  also  represent  some  irrigation  companies?  I  know  you 
used  to. 

Mr.  Short.  Yes.  The  fact  is  I  do  not  know  that  they  are  very  ex- 
tensively interested.  I  think  they  have  a  reservoir  site  of  great  im- 
portance, partially  on  the  public  land.  I  represent  in  fact  either 
directly  or  of  counsel  most  of  the  irrigation  companies  in  the  central 
portion  of  California,  and  have  been  the  chief  counsel  for  the  Fresno 
Canal  &  Irrigation  Co.,  also  the  Consolidated  Co.,  the  San  Joaquin 
A  Kings  River  Irrigation  Co.,  as  counsel,  and  have  for  a  great  many 
years.  And  I  have  frequently  had  occasion  to  come  in  and  advise  in 
the  organization  of  irrigation  companies  in  the  acquisition  of  their 
water  rights  and  in  organization  matters.  And  I  desire  to  say  at  the 
outset  that,  having  given  this  subject  so  long  and  extended  study,  I 
feel  perhaps  that  in  presenting  the  matter  I  will  present  certain  lines 
tSat  will  not  be  as  thoroughly  touched  on  by  others;  and  especially  in 
those  connections  I  will  appreciate  very  much  the  very  careful  con- 
fideration  of  the  committee. 

The  reason  for  that  is  this,  that  it  is  desirable  for  the  interests  that 
I  represent,  and  desirable  for  the  West  and  desirable  to  the  whole 
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country,  that  this  matter  shall  be  settled  ri^ht,  because  it  is  that  sort 
of  a  question  that  never  is  ^oing  to  be  settled  until  it  is  settled  riirhL 

The  underlying  fundamental  difference  between  us  is  governmen- 
tal and  not  corporate  or  financial,  and  in  my  humble  opinion  we 
must  get  the  governmental  agencies  of  control  and  development 
along  right  lines;  otherwise,  no  matter  how  fair  and  favorable  this 
legislation  might  appear  to  be  upon  its  face  to  those  who  desire  to 
develop  on  the  public  lands,  it  never  will  be  permanent  or  satisfac- 
tory. Nothing  that  is  fundamentally  incorrect  and  that  is  therefore 
shifting  and  variable  is  every  satisfactory  either  to  the  citizens  or  to 
the  industries  or  the  corporations  or  investors  who  are  developini^ 
these  industries. 

Mr.  Fisher  remarked  day  before  yesterday  that  if  this  matter  was 
not  settled  along  lines  that  he  very  earnestly' believes  in.  the  agitation 
will  continue.  It  is  just  as  well  to  undei*stand  that  if  it  is  not  set- 
tled along  lines  where  it  belongs,  where  it  rightfully  rests,  and  where 
it  will  be  properly  handled,  the  agitation  will,  as  he  says,  continue. 
It  does  not  require  anybody  to  keep  up  an  agitation  of  a  matter  that 
is  not  being  conducted  with  due  regard  to  the  orderly  process  of 
government,  and  therefore  with  due  regard  to  the  interests  of  the 
people. 

I  am  a  strict  believer  in  the  idea  that  permanently  and  substan- 
tially the  interests  of  the  people  are  never  well  served  except  they 
are  served  by  those  who  have  been  chosen  and  delegated  and  em- 
powered unaer  the  Constitution  and  the  law  to  direct  and  control 
their  affairs.  Any  other  arrangement  is  transient;  it  is  a  usurpa- 
tion, and,  in  time,  it  is  bound  to  develop  a  conflict.  There  is  no 
escape  from  that  sort  of  thing.  We  can  have,  in  the  beginning,  tiiis 
^  after  vou  my  dear  Gaston  ^'  business  between  State  oflicers  and  the 
Federal  officers  and  the  power  companies,  and  all  that  sort  of  thing; 
but  you  will  discover  in  the  end  that  human  nature  is  human  nature, 
and  that  the  person  authorized  to  exercise  all  the  power  will  ulti- 
mately exercise  that  power. 

It  is  suggested  that  the  industry  represented  at  this  hearing  ouglit 
to  be  satisfied  with  certain  sorts  of  aoministration.  Some  have  said 
they  ought  to  be  satisfied  with  State  regulation  and  some  have  said 
they  ought  to  be  satisfied  with  Federal  regulation,  and  some  have 
said  Uiey  ought  to  be  satisfied  with  Federal  regulation  of  interstate 
oommeroe* 

Let  me  lay  down  a  rule  that  nobody  can  get  away  from,  and  that 
is  that  we  all  ought  to  be  satisfied  and  must  be  satisfied  if  we  mtv 
regulated  and  controlled  and  directed  by  those  who  are  empowered 
under  the  law  and  by  the  will  of  the  people  to  impose  that  regulation 
npon  us;  but  nobody  is  going  to  be  satisfied,  nobody  is  going  to  rest, 
no  industry  is  going  to  prosper  when  that  power  or  that  control  is 
exercised  by  some  one  not  empowered  under  the  law  to  do  so.  It 
does  not  make  any  difference  whether  we  like  State  regulation  or 
not,  the  question  is  whether  that  authority  which  does  regulate  has 
power  under  the  Constitution  to  so  regiilate.  It  does  not  matt# 
whether  we  like  interstate  regulation  or  not;  the  qiiestion  is  whether 
that  is  the  authority  empowered  to  regulate.  It  does  not  make  any 
difference  whether  we  want  the  State  to  do  it  all  or  most  of  it  or 
whether  we  want  the  Federal  (lovemment  to  do  it  all  or  most 
of  it     One  of  the  witnesses  said  that  it  would  be  agreeable  to 


WATER-POWBB  BILL.  473 

the  corporations  developing  these  power  sites  to  have  the  business 
reflated  by  an  interstate  commission  as  interstate  commerce. 

Now,  I  submit  to  you,  gentlemen,  the  question  as  to  what  difference 
it  makes  whether  we  want  to  be  regulated  by  one  or  another.  It  is  a 
question  that  is  absolutely  final  which  authority  is  authorized  and 
empowered  to  regulate,  and  when  that  is  settled  the  regulation  will 
come  in  that  way.  Ii  8  or  10  years  ago  we  had  gotten  down  to 
bedrock  and  had  determined  in  a  fair  and  intelligent  way  where 
these  powers  do  rest,  who  under  the  Constitution  and  laws  of  the 
Unitea  States  ousht  to  exercise  them,  we  would  now  have  been,  I 
believe,  in  a  satisfactory  situation.  I  believe  if  that  had  been  done 
llic  corporations  would  now  be  properly  regulated  and  development 
would  now  be  going  on  and  I  Imow  that  the  interests  of  the  people 
in  the  development  of  their  resources  and  the  control  of  their  rights. 
would  have  been  infinitely  further  advanced  than  it  is  to-day  in  the 
face  of  this  conflict. 

We  hear  a  good  deal  about  the  twilight  zone.  That  is  a  very  happy 
phrase.    I  happened  to  be  present  and  heard  it  the  first  time  that 

Shrase  was  ever  spoken.  However,  I  made  up  my  mind,  after  a  good 
eftl  of  study  of  the  matter,  that  there  is  no  necessity  of  a  twilight 
xooe  at  all — ^none  at  all.  The  twilight  zone  rests  in  interest  or  desire 
or  stubbornness  or  ignorance— one  or  the  other,  and  sometimes  all 
of  them.  The  zone  of  the  powers  of  the  Nation  and  of  thb  several 
States  is  perfectly  easy  of  ascertainment  if  capable,  unbiased  men 
will  st  down  with  honest  and  open  minds  to  determine  where  it 
begins  and  where  it  ends.  I  think  that  the  recent  decision  of  the 
Sopreme  Court  of  the  United  States  ijn  the  Miimesota  Kate  case  and 
in  some  other  connected  cases  has  gone  a  long  way  to  clear  the  atmos- 
phere and  make  plain  what  always  was  or  ought  to  have  been  plain ; 
that  is  to  say,  that  in  the  matter  of  the  powers  of  the  Federal  Gov- 
ernment, where  they  are  derived  under  the  Constitution,  the  States 
may  regulate  their  internal  resources  in  any  way  they  please  until 
that  regulation  comes  in  conflict  with  the  necessary  powers  of  the 
Goremment  of  the  United  States  representing  and  acting  for  all  of 
the  States  in  interstate  matters.  But  whenever  that  conflict  comes 
in,  to  the  extent  of  adjusting  that  conflict  and  regulating  the  matter 
aeoardingly  the  powers  of  the  United  States  are  supreme  and  un- 
qiiC8dond)iy  ougnt  to  be.  Those  things  usually  settle  themselves  if 
we  do  not  want  the  thing  one  way  or  the  other  and  different  from 
what  it  is  or  ought  to  be. 

Upon  this  hearing  there  is  one  thing  at  least  that  has  been  fairly 
arreed  upon ;  that  is  to  say,  not  only  ought  the  hydroelectric  powers 
ox  the  country  to  be  developed,  but  there  is  a  fundamental  reason 
why  they  should  be  developed  as  a  preferential  development.  That 
is  to  say,  that  whether  we  have  coal  enough  to  last,  as  Mr.  Pinchot 
thought  a  few  years  ago,  for  75  or  80  years,  or  for  three  or  four 
thonsand  years,  as  some  other  people  think,  there  is  no  necessity  for 
bamjng  the  coal  or  oil  if  you  have  available  an  eauivalent  source  of 
energy  for  the  carrying  on  of  industry  and  supplying  the  needs  of 
the  people  that,  when  it  is  used,  is  not  consumed  and  nothing  is  lost, 
nothing  is  taken  away.  Therexore  it  is  fundamentally  true,  and  all 
may  agree  to  that,  that  wherever  it  can  be  done  these  extraordinary 
hyoroeiectric  powers  should  be  developed,  and  those  resources  shoulcl 
be  applied  in  carrying  on  the  industnes  of  the  people  to  the  end  that 
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nothing  shall  be  unnecessarily  consumed  or  destroyed.  It  would 
seem  to  be  equally  clear  that  if  these  industries  are  to  be  developed, 
if  hydroelectric  power  is  to  take  the  place  of  coal  and  oil  and  other 
sources  of  enerrjr,  these  hydroelectric  powers  must  be  put  upon  • 
basis  for  their  aevelopment  which  is  as  good  as  or  better  than  any 
other,  which  means  that  all  such  industries  must  be  subject  to  the 
same  control,  no  neater  and  no  less  dian  all  other  industries  en- 
cabled  in  the  same  line  of  business  in  this  country.  We  could  not,  I 
tnink,  except  them  if  we  would,  and  we  ought  not  if  we  could* 

I  submit  that,  however  eleemosynary  the  purposes  of  officials  may 
be,  if  an  industry  is  regulated  by  two  sets  of  officers,  each  claiming 
all  of  the  authority,  or  most  of  it,  and  if  it  is  taxed  from  two  dii- 
ferent  directions,  and  if  the  Question  as  to  whether  it  can  go  in  one 
direction  or  nnother,  or  whetner  it  can  do  one  thin^  or  another,  is 
assumed  to  be  determined  by  two  authorities,  that  industry  b  not 
upon  an  equality  with  an  industry  that  may  go  to  one  authority 
and  may  have  all  those  nuestions  determined;  may  pav  its  taxefi« 
may  pay  its  charges  equally  with  all  industries  similarly  engaged. 
It  does  not  make  any  difference  whether  it  is  a  Federal  charge  or 
a  Federal  tax,  or  a  State  charge  or  a  State  tax«  or  whether  it  is 
both,  so  long  as  both  are  lawful,  so  long  as  all  of  the  other  industries 
engaged  in  the  same  line  of  development  are  subjected  to  the  same 
control,  the  same  reguhition,  and  the  same  charges  from  the  same 
sources.  But  whenever  you  single  out  one  set  of  those  industries  and* 
by  reason  of  any  peculiarity  of  the  situation,  you  endeavor  to  impose 
upon  them  a  regulation  that  you  do  not  impose  and  can  not  impo>e 
upon  another  industry,  and  whenever  you  undertake  to  impose  a 
charge  upon  the  products  of  that  industry  that  you  do  not  imp4ie«e 
upon  the  products  of  another  industry — that  you  can  not  impose 
upon  the  products  of  another  industry — that  industry  is  not  aided, 
that  industry  is  not  l>uilt  up,  that  industry  is  not  going  to  be  devel- 
oped,  but  it  is  going  to  l)e  retarded  and  held  back,  and  there  19 
only  one  answer  to  any  such  problem.  Therefore  it  is  mv  pur|K);fle 
in  this  hearing  to  try  to  point  out  that  hydroelectric  development — 
the  development  and  use  or  the  development  and  distribution  and 
sale  of  generated  hydroelectric  power — should  be  controlled  by  the 
same  laws  in  every  respect,  whetner  they  are  laws  cimtroUing  munici> 
pally  or  otherwise.  They  should  be  subjected  to  the  same  cluirgt's 
andtaxes  as  all  other  industries  similarly  engaged,  whether  within 
the  State  or  within  the  Nation,  but  to  no  other. 

I  am  now  inclined,  in  the  preliminary  suggestion  that  I  make,  to 
challenire  the  gentlemen  on  the  other  side,  ^hose  ability  and  sin- 
cerity I  greatly  ivspect.  to  point  out  any  reason  why  it  is  that  the 
laws  of  the  Tnited  States  and  of  the  si^veral  States  that  operate 
e«|ually  upon  all  of  the  industries  engaged  in  identically  the  same 
business  with  the  hy<lrcM»lertric  powers  u|K>n  the  public  lan<ls  should 
not  Ih»  controlled  by  the  same  laws.  suWjoct  to  the  same  cluirgts  and 
regulations  and  taxes,  hecause  we  know  that,  except  for  their  inci- 
dental location  upon  the  public  lands,  they  are  i4lentically  situattMl. 

But  that  is  a  M'paratc  subject,  and  I  will  approach  it  separately. 

Now,  irentleinen.  I  wish  to  divide  what  I  have  to  say  under  two 
aulniivisions.  The  first  one  will  l»e  a  consideration  of  the  bill  asi  to 
its  \\orktt))ility  and  in  a  degree  as  to  its  legality,  ami  some  suggestion 
as  to  what    I   think  nuirht  to  underlie  and  direct  and  control  the 
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situation,  and  separately  a  consideration  and  presentation  of  the 
proposition  as  to  the  right  of  the  Federal  Government  to  make  any 
exceptional  laws,  as  to  the  right  of  the  Government  to  make  any 
exceptional  charges  upon  industry  or  to  make  any  exceptional  regu- 
lation of  industry,  because  incidentallv  these  industries  happen  to  be 
situated  upon  land  that  incidentally  happens  to  belong  to  the  Gov- 
ernment of  the  United  States. 

Of  course  in  the  presentation  of  the  bill  I  shall  have  to  tread  a 
little  on  the  latter  subject,  but  I  will  do  so  no  more  than  is  necessary 
to  explain  my  views.  I  also  desire  to  say  that  in  i>resenting  my 
views  of  this  bill  and  my  views  of  the  law  and  my  views  as  to  the 
position  of  certain  persons  prominent  in  this  country  I  do  so  with 
absolute  personal  respect.  However  strong — and  they  are  pretty 
strong,  I  am  frank  to  admit — ^my  views  mav  be  in  antagonism  to 
Che  views  held  by  those  gentlemen  who  I  feel  are  invading  matters 
over  which  they  have  no  right  or  authority,  nevertheless  I  concede 
that,  although  deluded  from  my  point  of  view,  they  desire  to  do 
right — ^tliey  desire  to  help  the  people.  But  my  idea  is  that  the 
American  people  choose  tor  that  purpose  those  people  that  are  to 
help  them,  and  the  people  do  not  in  this  country  choose  themselves 
ana  elect  themselves  to  help  the  people,  and  when  they  imdertake 
to  do  it  it  is  my  humble  judgment  that  they  hurt  the  people  and 
hnrt  themselves,  and  however  enlightened  uiey  may  be  I  do  not 
think  they  get  anywhere,  and  they  have  been  doing  it  now  for  10 
years  and  have  not  gotten  anywhere  vet,  not  because  they  are  not 
able — ^not  because  many  of  the  things  that  they  wish  to  do  ought  not 
to  be  done,  but  for  the  very  simple  reason  that  this  Government 
comes  from  the  people,  and  anybody  who  seeks  to  act  upon  an  au- 
thority that  is  not  derived  directly  from  them  through  the  Con- 
stitution of  either  the  Federal  Government  or  the  States,  which 
alone  is  the  expression  of  the  will  of  the  people,  acts  without  au- 
thority, ineffectively,  improperly,  and  hurtfuUy. 

Now,  I  shall  undertake,  if  I  can,  to  demonstrate  those  things  be- 
fore I  conclude. 

I  shall  first  consider  section  1  of  this  bill.  There  has  been  a  good 
deal  of  conflict  and  discussion  here  as  to  whether  this  bill  should  be 
made  rigid  or  elastic.  By  that  it  is  meant  whether  in  the  expression 
of  tiie  will  of  Congress  there  shall  be  a  definite  setting  out  of  the 
things  that  are  to  be  done,  of  the  rights  which  shall  follow,  or  of  the 
duration,  for  instance,  of  the  tenure,  the  amount  of  the  tax,  and,  in 
other  words,  if  we  are  going  to  frame  a  bill  here  of  such  a  nature 
that  the  department  having  jurisdiction  must  carry  that  into  effect 
by  its  rules  and  regulations  or  whether  this  shall  amount  to  a  dele- 
gation of  authority  to  the  department  to  permit  or  not,  to  lease  or  not, 
to  allow  these  things  to  be  done  or  not  to  be  done  upon  such  terms 
and  such  conditions  as  the  department  may  appoint. 

This  is  the  most  perfect  delegation  of  power  that  I  have  ever  seen. 
In  that  respect  it  is  absolute.  It  is  not  only  absolute  direct  I  v  but 
incidentally  and  in  many  other  respects  where  the  power  is  left  in 
the  Secretary  to  suspend  the  law.  We  hear  a  good  deal  of  talk  on 
the  subject  of  whether  the  Executive  authority  of  the  Government 
can  suspend  the  laws  of  Congress  or  not.  But  it  follows  if  Congress 
suspenos  its  own  law  and  turns  it  over  to  the  Executive  the  ouestion 
ooiud  never  arise,  and  it  would  never  arise  under  this  bill,  oe^^iiaa 
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nothing  is  done  by  this  bill  except  to  authorize  the  Executive  to 
carrj  out  or  not  to  carr^  out  its  purpose,  according  to  his  own  dis- 
cretion. That  is  undeniably  true  in  a  half  dozen  respects,  or  at 
least  four  or  five.  The  provision  here  is  that  the  Secretary*  may  lease 
for  a  term  of  not  exceeding  60  years.  Well,  you  will  obsen'e  at 
once  that  in  the  first  place  he  is  not  required  or  directed  to  lease  at 
all,  and  while  we  might  assume  that  he  would  construe  the  word 
"^may"  as  meaning  that  he  should,  but  not  that  he  must,  there  is 
no  provision  upon  the  part  of  Congress — and  I  want  to  emphasize 
this  point — conferring  any  right  upon  any  State  or  any  munici- 
pality of  any  State,  or  of  any  citizen  of  any  State,  or  of  an^  author- 
ized corporation  of  any  State,  to  make  any  use  or  appropriation  of 
waters  or  distribution  of  power  upon  the  public  lands  at  all. 

It  can  not  be  found  in  the  bill  anywhere  that  any  one  except  one 
.man  in  the  United  States  is  authorized  to  permit  or  to  refuse.  That 
is  all  there  is  about  it.  If  that  could  be  disputed,  and  if  a  technical 
argument  could  be  indulged  in  as  to  whether  *'  may  "  means  ''  must " 
or  not,  when  we  got  through  with  that  argument  it  would  not  make 
any  difference,  because  in  the  next  sentence  it  is  stated  that  the 
Secretary  may  make  these  leases  for  not  more  than  50  years,  which 
would  include  15  minutes.  Consequently,  as  to  the  whole  body  of 
the  States  in  the  public-land  States,  and  as  to  all  of  their  authorized 
agencies,  any  Secretary  of  the  Interior  not  in  sympathy  with  this 
act  could  refuse  absolutely  to  make  any  leases  that  could  be  de- 
veloped  or  operated  at  all. 

The  Chaikman.  Judge  Short,  permit  me  at  this  juncture  to  say 
that  I  understand  that  Secretary  Lane  and,  I  believe,  mobt  of  the 
members  of  the  committee  I  have  heard  speak  of  it,  are  in  hearty 
accord  with  Senator  Works's  suggestion,  that  some  provision  be  in- 
serted in  this  bill  that  the  lease  bhall  be  for  50  years  or  less,  if  the 
applicant  desires,  so  that  if  the  applicant  does  not  desire  a  lease  for 
less  than  50  years  it  must  be  for  50  years  if  at  all.  I  think  that 
amendment  meets  with  the  approval  of  the  majority  of  the  com- 
mittee. 

Mr.  Short.  So  far  as  I  have  heard  anv  expression  of  opinion  upon 
the  part  of  members  of  the  committee,  I  recognize  that  such  a  pro- 
vision does  meet  with  the  approval  of  the  committee,  but  I  feel  the 
necessity  of  dwelling,  as  briefly  as  I  may,  upon  the  points  that  seem 
to  be  conceded  so  far. 

Senator  Robinson.  May  I  ask  you  one  question  in  that  connection, 
Judge  Short! 

^Ir.  Short.  Certainly. 

Senator  Robinson.  I  had  not  intended  to  interrupt  you,  but  it 
seems  to  me  exneilient  to  ask  this  question  now. 

Mr.  Siioirr.  Yes,  sir. 

Senator  Robinson.  Would  it  make  anv  difference,  in  your  opinion, 
as  to  what  the  len|3:th  of  the  lease  should  be  as  affecting  the  public 
interest  if  the  period  of  the  franchise*  varietl  and  was  less  than  50 

fears  i  In  other  wonts,  would  it  enable  a  person  who  had  this  lease 
rom  the  Federal  (lovernment  of  the  dam  site  to  compel  the  States 
to  renew  his  franchise  upon  favorable  terms  if  his  franchise  expired, 
aay,  at  the  end  v^  '''  years,  considering  the  fact  that  no  one  else 
could  get  it? 

Mr.  Short.  I  was  going  to  come  to  that  sugge>ti(m  shortly. 
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Senator  Robinson.  All  right;  then  I  will  not  interrupt  you. 

Mr.  Short.  I  will  just  say  here,  before  I  pass  it,  that  in  my  opinion, 
and  I  have  so  advised  my  power-developmg  friends,  they  can  not 
afford  to  ask  for  anything  that  they  ought  not  to  have.  And  the 
power  that  has  a  right  to  determine  how  long  this  thing  shall  con- 
tinue and  whether  it  shall  be  transferred  to  somebody  else  is  un- 
doubtedly in  the  State.  I  do  not  think  anybody  will  question  that 
And  it^  would  be  a  mistake  for  the  Federal  Grovemment  to  grant 
these  rights  at  all  except  coordinately  with  the  right  and  duty  to 
use  the  water  under  the  State  law.  What  sense  is  there — ^what  right 
has  a  corporation  holding  a  Tease  of  a  right  of  way  in  one  hand  and 
II  water  right  in  another  to  say  to  the  people,  "  Now,  you  catch  which 
ever  one  you  can  "  ? 

Senator  Robinson.  That  is  the  way  it  occurred  to  me. 

Mr.  Short.  I  undertake  to  say  that  by  invading  the  functions  of 
municipal  government  the  Federal  Government  will  do  infinitely 
more  harm  than  it  will  do  good. 

I  will  just  proceed  with  the  suggestion  so  that  you  will  under- 
stand my  ideas,  that  these  rights  of  way  ought  to  be  granted  co- 
crdinately  with  the  right  and  duty — and  it  is  a  duty,  you  understand^ 
that  may  be  compelled  by  mandamus — ^to  provide  and  carry  on 
these  water  developments  and  the  service  thereunder  for  the  public 
use  under  the  laws  of  the  State,  and  I  think  any  other  provision  or 
arrangement  is  a  mistake. 

Senator  Works.  Suppose  this  grant  was  made  to  the  corporation 
during  the  continuance  of  its  franchise,  so  that  the  two  would  be 
harmonious  at  least  in  that  respect? 

Mr.  Short.  I  think  that  is  the  idea,  except  that  I  would  express  v 
it  that  it  should  not  only  be  granted  to  but  should  continue  with 
whoever  was  charged  with  the  right  and  duty  to  appropriate  and 
distribute  the  water  and  electric  power  under  the  State  law. 

Senator  Works.  Well,  either  the  franchise  or  its  extension  by  the 
State? 

Mr.  Short.  Yes;  that  is  the  idea  exactly. 

And  I  do  not  think  a  power  company  or  an  irrigation  company 
would  have  anything  very  valuable,  out  they  would  nave  something 
very  hurtful  in  having  a  lease  that  ran  longer  than  their  right  to 
the  water  under  the  State  law.  I  will  not  go  on  to  that  subject  now, 
but 

Senator  Works  (interposing).  In  that  connection,  Jud^  Short, 
the  corporation  would  have  no  reasonable  ground  for  insisting  upon 
the  holding  of  this  lease  beyond  the  time  when  it  is  able  under  its 
franchise  to  put  the  power  or  water  to  a  beneficial  use,  at  all  events, 
voald  it? 

Mr.  Short.  No. 

Senator  Robinson.  Why  should  the  Secretary  of  the  Interior 
then  be  compelled  to  bind  the  Government  under  conditions  of  that 
kind?  That  is  the  very  point  I  make.  Wliy  should  the  Secretary 
of  the  Interior,  representing  the  Government,  be  compelled  to  do  a 
thin^  that  is  useless  and  foolish  and  unreasonable? 

Senator  Works.  I  do  not  think  he  should  be. 

Senator  Robinson.  That  is  the  reason  for  vesting  discretion  in 
the  Secretary  of  the  Interior,  in  my  judgment. 
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Mr.  Short.  The  idea  I  have  is  that  this  law  should  not  undertake, 
either  in  itself  or  through  the  Secretary,  to  define  the  length  of  the 
term  during  which  the  incidental  thing,  the  right  of  way,  shall  be 
used,  excepting  to  define  and  provide  that  it  should  go  to,  run  with, 
and  adhere  in  whoever  had  the  right  to  use  the  water,  which  is  a  ri^t 
that  comes  from  the  State ;  and  what  is  the  use  of  saying  anything 
elset  It  comes  under  State  control  and  must  stay  there.  It  ought 
not  to  be  granted  for  a  shorter  or  longer  term,  and  ought  not  to  be 
panted  for  an^  term  at  all  except  the  term  that  it  runs  witli  and 
IS  coordinate  with  the  right  to  use  the  water,  because,  as  I  stated, 
you  understand  these  rights  of  way  will  be  situated  on  the  lands  of 
many  other  persons.  The  United  States  is  sometimes  the  biggest 
landowner,  but  sometimes  it  is  the  littlest  one,  so  far  as  that  is  con- 
cerned, where  these  rights  of  way  are  required. 

Now,  just  imagine,  if  ^you  can,  some  citizen  of  some  State  or  any 
corporation  of  a  State  dictating  to  a  public-service  corporation  that 
it  could  have  a  lease  of  a  piece  of  land  for  a  right  ox  way  for  an 
essential  and  continuous  service,  under  a  certain  State  law,  for 
a  short  term  of  years  or  for  a  brief  length  of  time.  Where  would 
that  person  or  that  institution  land  that  tried  to  dictate  to  the  public 
and  to  the  State  how  hmg  an  absolutely  indi^pensible  service  should 
continue? 

Now,  recurring  to  the  sul)ject  that  I  had  under  discussion.  Tlie 
law  in  its  present  form — and  I  am  assuming  now  that  it  will  !« 
amended  ultimately — what  would  it  signify  if  it  did  provide  that  he 
should  lease  it  for  50  years  if  vou  left  with  the  Secretary  the  power 
to  determine  the  rent  in  the  lease.  Now,  this  matter  has  l)een  up 
before.  I  was  present  some  six  years  aco,  I  guess  it  was — live  or 
six — at  a  meeting  in  Secretary  (Jarfield  s  office  when  Mr.  Pinchot 
and  others  were  present.  Mr.  Pinchot  was  then  the  forester  anil 
Mr.  Garfield  was  Secretary  of  the  Interior.  We  progressed  in  an 
endeavor  to  prepare  sonin  workable  legislation  to  submit  to  Con- 
gress, to  the  point  as  to  whether  or  not  the  Congress  should  s?ay 
what  the  charire  for  the  use  of  these  lands  should  lie,  and. Mr.  (lar- 
field  and  Mr.  Pinchot  adhered  to  the  idea  that  the  )>ower  should  be 
in  the  Secretary  to  fix  the  charpfe.  There  were  two  or  three  Sena- 
tors present,  but  the  only  ones  I  can  remember  just  now  are  Senat*>r 
Flint,  of  California,  and  Senator  Nixon,  of  Nevada.  There  were 
!$ome  others  called  in,  however,  and  it  was  pointed  out  there  that  this 
charge  was  not  upon  the  lands  of  the  Uniteil  State:  that  it  had  no 
relation  to  the  value  of  the  lands  and  no  connection  with  the  right 
of  way.  » 

You  noticed  Mr.  Fisher  on  Saturday,  when  the  Chairman  snic 
gested  that  when  nerhaps  not  r>  per  cent  of  a  company's  property 
was  on  the  public  land  it  ought  not  to  l)e  brought  under  the  drastic 
operations  of  this  law  at  all,  said,  *'  No:  it  is  a  (juestion  of  control.** 
Well,  if  it  is  a  question  of  r<mtrol,  and  the  exactum  of  the  charge  is, 
as  he  said,  a  technical  basis  for  control,  the  question  is,  is  the  Congress 
of  the  I'nited  States  going  to  continue  to  be  the  taxing  power  in  this 
country,  or  is  it  going  to  delegate  it  to  S4)niel>Oily  else< 

At  that  meeting  we  got  to  the  point  of  considerinc^  whether  this 
charge  upon  an  industry,  an  excise  tax  upcm  the  development  of 
electric  power,  wherever  the  development  toiichetl  the  public  lands. 
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should  be  fixed  by  the  Congress  or  by  an  executive  officer,  and  the 
Senators  came  back  over  and  conferred  with  a  good  many  Sena- 
tors at  that  time,  and  came  back  with  the  statement  that  they  found 
nobody  that  said  that  the  Congress  of  the  United  States  would  dele- 
^te  to  an  executive  officer  the  right  to  fix  an  excise  tax  upon  an 
mdustry,  and  to  fix  it  just  as  he  pleased,  without  any  regard  to 
uniformity. 

You  unclerstand  that  it  does  not  make  any  diiference  to  an  industry 
whether  vou  charge  a  fee  upon  the  kilowatts  generated  or  upon  the 
returns  from  the  kilowatts  sold,  it  is  identically  the  same  thin^; 
it  is  measured  by  the  thing  that  measures  the  return.  So  that  this 
is  identical  with  the  corporation  income  tax,  and  we  are  in  fact  now 
confronted  with  the  proposition  that  the  Congress  of  the  United 
States,  under  the  Constitution,  is  compelled  to  make  excise  taxes 
uniform  throughout  the  United  States.  But  it  is  now  proposed  that 
it  shall  not  only  not  do  so,  but  it  shall  delegate  to  one  of  the  depart- 
ments of  this  Government  the  right  to  make  that  excise  tax  just  as 
high  or  just  as  low  as  he  pleases.  Whether  we  agree  or  disagree 
with  that  theory,  that  is  what  this  bill  proposes  to  do,  nobody  can 
question  that. 

Therefore  every  hydroelectric  industry  in  the  United  States,  if 
this  bill  is  enacted  in  the  form  it  is  now,  when  it  goes  to  the  depart- 
ment to  get  a  lease,  is  then  informed  not  that  we  have  a  right  of  way 
that  is  worth  so  much  a  year  or  so  much  in  its  entirety,  but  is  informed 
that "  If  you  develop  over  40  acres  of  Government  land  100,000  kilo- 
watts of  electricity  you  must  pay  an  excise  tax  of  so  much  on  tliat 
electricity,"  and  if  it  amounts  to  anything  at  all  it  would  amount 
to  one  hundred  times  a  year  what  the  40  acres  was  worth  to  anybody 
under  the  heavens. 

Now,  that  is  a  very  grave  question,  a  very  grave  question  of  consti- 
tutional law,  allow  me  to  remark  in  passing,  as  to  whether  the  Con- 
gress itself  could  do  that  or  not.  But  it  is  not  a  very  grave  Question 
of  constitutional  law  as  to  whether  the  Congress  of  the  United  States 
could  delegate  the  power  to  an  executive  officer  to  say  that  ''  if  you 
run  a  mill  and  that  mill  grinds  out  electricity  that  runs  a  thousand 
milla.  that  pumps  an  indefinite  quantity  of  water,  that  lights  and 
bents  cities  and  runs  trains,  that  he  can  stand  at  the  mill  and  levy 
whatever  toll  he  wants  to  levy."    That  is  what  this  bill  says. 

I  have  no  doubt  that  the  Congress  of  the  United  States  could  not 
say  that  any  one  industry  in  the  United  States  must  pay  an  excise 
tax  upon  its  production  unless  it  should  make  it  apply  to  every 
similarly  situated  industry  in  the  United  States.  If  1  had  anj 
doubt  about  that,  I  could  have  no  doubt  about  the  proposition  that  it 
could  not  delegate  to  an  executive  officer  of  this  Government  the 
power  to  go  to  every  different  power  house  upon  the  public  lands 
of  the  United  States  and  say,  "  Y  ou  shall  pay  so  much  excise  tax  on 
the  electricity  you  turn  out;  you  shall  pay  so  much  more;  you  shall 
pay  so  much  less;  you  shall  pay  nothing  at  all."  It  is  incompetent 
and  impossible. 

Furtner  than  this,  instead  of  leaving  it  to  the  States  that  under 
the  law  have  the  right  to  say  whether  an  industry  shall  be  developed 
or  not,  to  say  whether  it  shall  go  on  or  not,  or  how  much  it  shall  do, 
or  how  little,  the  Secretary  has  lodged  in  him  by  this  bill  the  power 
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to  say  whether  in  his  opinion  the  develoDment  will  produce  the 
greatest  quantity  of  electric  power  and  with  the  greatest  l>enefit  to 
the  public. 

Now,  you  understand  that  this  is  an  absolute  discretion.  That  is 
not  founded  upon  any  fact,  but  upon  judgment.  And  there,  again, 
the  Secretary  of  the  Interior  would  have  the  undenied  right  to  say, 
"This  plan  that  you  apply  for,  in  my  judgment,  would  not  produce 
the  greatest  benefits,  or  tnis  hydroelectric  power  would  not  benefit 
the  people  as  much  as  some  other  power  project  or  use  of  the  water.** 
We  are  not  talking;  about  what  necessarily  would  happen,  but  what 
might  happen.  Tne  man  would  say,  "  But  I  have  already  acquired 
a  water  right  under  the  laws  of  the  State,  and  it  is  my  duty  to  de- 
velop it.''  He  might  say  further,  in  some  of  the  States,  "  I  have  had 
this  passed  on  by  the  State,  and  it  has  approved  it/'  But  the  Secre- 
tary, if  he  were  an  honest  man,  would  say,  "But  the  laws  of  the 
United  States  put  in  my  mind  and  put  up  to  me  the  duty  of  deter- 
mining the  question  of  whether  it  is  or  not.  and  I  do  not  think  so, 
and  therefore  I  can  not  grant  it."  That,  oi  course,  can  be  manipu- 
lated,  and  that  can  be  worked  out,  and  in  most  eases  it  prolfably 
would  be  worked  out,  and  in  some  cases  it  probably  would  not;  but 
it  is  a  power  that  should  not  be  conferred.  Of  course,  it  is  not  so 
bad  as  the  unrestrained  power  to  give  or  refuse,  or  to  tax  or  not  to. 
tax.  Nevertheless  it  is  a  power  that  belongs  to  the  State  and  should 
remain  in  the  State. 

Therefore,  in  concluding  upon  section  1,  allow  me  to  suggest  that 
I  do  not  criticize  in  one  (lirection  the  very  learned  and  able  gentle- 
men  who  have  worked  so  diligently  in  the  preparation  of  a  munici|>al 
law  that  will  apply  to  the  people  of  11  Western  States.  I  do  not 
criticize  them.  The  Lord  knows  that  I  have  studied  this  subject 
as  thoroughly  as  I  could.  They  are  much  abler  gentlemen  than  I 
am,  without  any  doubt.  But  i  would  not  undertake,  if  I  were 
vested  with  all  the  power  there  is  in  the  world,  to  prepare  municipal 
laws  that  would  fit  11  different  States  and  an  innumerable  number  of 
cities  and  institutions  and  industries  diversely  and  differently  situ- 
ated. And  there  is  the  whole  vice  of  this  entire  legislation.  It 
undertakes  to  do  what  the  Cnngre.sa  does  not  pretend  to  do  for  any 
other  State.  It  undertakes  to  do  what  it  coula  not  do  for  any  other 
State.  It  undertakes  to  do  what  it  does  not  pretend  to  do  and  could 
not  do  for  any  other  industry. 

Thnt  is  to  say,  to  legislate  municipally  and  to  pass  upon  local 
questions  of  policy  that  have  been  forever  committed  to  the  several 
States  by  the  Constitution  of  the  United  States.  And  liefore  I  get 
tlirouffh  I  will  argue  with  you  a  little  that  if  you  had  the  power  to 
amend  the  Constitution  and  to  do  this  thing,  w'hen  it  was  put  sauare 
up  to  you  in  th(»  plain  Kn^lihh  whether  you  would  think  of  itoinfc 
it  or  not,  I  do  not  think  yon  wonhl.  But  I  am  talking  iibout  the 
situation  tluit  is  now  pivscntiM],  that  this  is  an  effort,  mind  you,  to 
say  what  powor  shall  he  (leveIo|KMl,  what  water  shall  1h»  apMiopriateil, 
to  what  us(\s  they  shall  he  put,  what  ooniu'ctions  shall  Ih>  matie,  whiit 
distributing  company  shall  nuoivi*  p<)\\c»r,  what  rates  in  certain 
instances  shall  be  chargtMl,  and  as  to  whether  physical  c<innection 
shall  he  nuide  or  not.  It  is  an  elTort  to  sav  all  anu  everv  one  of  tho^* 
thin^rs:  fitrth(*r  than  that,  it  is  an  atteiu))t  to  put  into  operation    i 
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luw  that  50  years  from  now  will  control  the  processes  of  eminent 
•  lomain  of  11  States  of  this  Union. 

Finally,  when  we  get  down  to  this  thing  we  find  in  an  examina- 
tion of  this  law  that  it  would  not  get  anywhere,  that  it  would  not 
accomplish  anything;  it  is  no  criticism  upon  these  gentlemen  who 
have  undertaken  a  physically  and  mentally  impossible  task  of  the 
United  States  going  into  the  business  of  framing  municipal  legisla* 
tion  for  all  of  these  States  and  all  of  these  communities.  Mind  you, 
mo6t  of  the  States  delegate  such  authority  quite  generally  them- 
selves. They  provide  as  to  what  cities  and  districts  and  other  sub- 
divisions may  do,  because  the  State  even  can  not  adequately  legislate 
for  all  these  different  localities  and  conditions.  Therefore  the  State 
turns  it  over  to  the  cities  or  districts,  such  as  irrigation  and  recla- 
mation districts.  But  this  is  an  act  of  the  Confess  of  the  United 
States  purporting  to  regulate  the  conduct  or  to  give  to  the  Secretary 
of  the  Interior  the  power  of  regulation  of  the  conduct  of  every  one 
of  these  States,  cities,  municipalities,  and  connected  public  service. 

What  I  want  to  call  your  attention  to  is  that  it  is  the  first  time 
the  Congress  of  the  United  States  has  ever  even  been  requested  to 
legislate  in  such  a  way.  If  there  is  any  other  time  or  any  other 
similar  legislation  in  the  whole  history  of  this  country,  which  I 
assert  there  is  not,  it  is  up  to  the  gentlemen  to  bring  it  forward  and 
show  it  to  this  committee  if  there  ever  was  such  legislation,  because 
I  assert  that  there  never  was.  Mind  vou,  that  brings  me,  in  the  con- 
sideration of  this  first  section,  to  another  matter  that  I  will  point  out. 

Senator  Works.  Before  you  leave  that  subject,  Mr.  Short,  let 
me  ask  you  a  question. 

Mr.  Shobt.  Yes,  sir. 

Senator  Works.  In  California  we  have  now,  by  a  late  statute,  a 
water  commission  that  has  complete  control  over  the  uses  to  which 
tlie  waters  of  the  State  shall  be  applied.  They  have  the  right  even, 
under  that  statute,  to  determine  the  quantity  of  water  that  shall  be 
used  by  different  claimants  upon  the  same  stream,  and  to  what  pur- 
pose the  water  shall  be  applied. 

^fr.  Short.  Yes. 

Senator  Works.  Now,  under  that  statute  the  State  would  have  a 
f)erfect  right  to  determine  that  the  water  upon  the  stream  that  was 
i'laimed  by  a  power  company  should  not  be  used  at  all  as  against 
rlaimants  for  irrigation  purposes,  would  it  not! 

ilr.  Short.  Absolutely. 

i^enator  Works.  So  that  it  would  have  the  right  practically  to 
Lultifjr  this  statute  by  State  regulation  or  State  control,  would  it  not? 

Mr.  Short.  Well,  that  would  raise  a  very  important  question.  It 
«  ould  raise  the  question  of  whether  they  could  nullify  it  or  not,  and 
I  think  thev  could. 

Senator  works.  It  may  not  do  it  directly,  but  the  result  of  it 
«Miild  be  the  same  if  the  State  should  determine  that  the  water 
could  not  be  used  for  that  particular  purpose. 

Mr.  Sbort.  Yes. 

Senator  Works.  The  Government  has  no  control  or  right  over  the 
vater,  but  only  over  the  land  upon  which  the  power  plant  may  be 
-  tuated.  There  would  be  a  direct  conflict  between  tne  State  and 
the  Federal  Government  at  the  very  beginning.    It  seems  to  me  that 
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this  statute  throughout  is  bound  to  bring  the  two  Governments  into 
conflict  upon  many  questions  that  would  arise. 

Mr.  Short.  I  could  hardly  assume  that  it  was  not  drawn  for  tliat 
purpose.  It  does  it  so  often  and  so  directly  that  it  must  be  so  in* 
tended  to  divest  the  State  of  the  control  that  exists  over  other  similar 
industries  in  the  States  and  in  all  States  where  there  are  no  public 
lands,  and  over  the  industries  in  that  State  that  do  not  happen  U> 
be  upon  public  land. 

Senator  Smoot.  Mr.  Short,  from  what  you  have  heard  at  these 
different  hearings,  have  you  come  to  the  conclusion  that  many  of  the 
others  attending  the  hearings  have,  that  no  bill  that  does  not  ;ji\t» 
the  absolute  control  of  the  water  within  the  State  to  the  Government 
will  be  satisfactory  to  Mr.  Pinchot  or  Mr.  Fisher?  And,  in  that 
connection,  I  want  to  say  that  Mr.  Pinchot  has  told  me  time  and 
time  again  that  he  has  no  confidence  whatever  in  the  utilities  com- 
missions of  the  States;  that  they  can  be  controlled  by  politic."^  within 
the  State;  and  that  he  did  not,  so  far  as  he  was  concerneiU  propi*-*- 
that  the  Government  of  the  United  States  should  rcleast»  iti*  contt«»l 
over  tbe  water  powers  of  the  State  for  that  i*eason. 

Mr.  Short.  Well,  of  course  I  am  familiar  with  this  opinion.  If 
this  committee  undertakes  to  satisfv  the  Constituticm  of  the  United 
States  and  Mr.  Pinchot  and  Mr.  Fisher  and  Mr.  Garfield  they  will 
never  accomplish  that,  because  they  are  irreconcilable,  and  there  is 
no  doubt  about  that.  And  I  say  that  with  the  greatest  of  respect  fnr 
those  gentlemen.  Mr.  Pinchot,  who  is  the  developer  of  this  idea, 
with  all  of  his  lovable  traits,  I  think,  has  the  most  fanciful  and  unru.il 
mind  of  any  man  that  ever  undertook  to  legislate  in  any  country.  I 
am  very  sincere  in  that,  and  I  say  that  with  all  respect  to  Mr.  Pin- 
chot. I  think,  from  my  experience  with  him,  that  he  has  ivad  nearly 
everything  in  the  worlu  except  the  Constitution  of  the  United  States. 
But  if  he  has  ever  read  that  instrument  he  has  never  so  indieatinl. 
His  whole  idea  was,  from  the  begining,  first,  that  there  was  no  power 
or  intention  in  the  States  to  regulate  their  utilities  or  industries,  and 
now  that  it  has  been  gradually  forced  upon  him,  not  only  that  tlu»> 
have  the  power  but  that  they  are  doing  it  very  effectively  in  certain 
instances,  he  then  has  developed  this  novel  doctrine — but  I  believe  it 
has  some  historic  importance  in  the  United  States  of  America — that 
if  a  State,  in  a  matter  undeniably  not  committed  to  the  United  States, 
does  not  exercise  its  own  power  that  the  United  States  may  come  in 
and  appoint  itself  guardian  ad  libitum  and  perform  those  functions 
for  the  State. 

I  wish  very  briefly  to  discuss  that  subject,  and  to  point  out  sonu- 
very  new  and  lovable  things  that  the  United  States  could  do,  if  that 
dcKtrine  was  the  true  doctrine,  in  the  exercise  of  its  powers,  l^ntloi* 
that  doctrine  the  United  States  would  have  the  right  to  legisluto 
upon  everv  subject  under  the  heavens.  If  the  State  would  have  the 
right  to  Jo  it  if  it  wanted  to,  but  it  need  not  do  it  if  it  does  nut 
want  to. 

Senator  Smoot.  I  do  not  want  to  be  understood  as  criticizing  Mr. 
Pinchot's  position  in  what  I  stated. 

Mr.  Short.  Yes;  I  understand. 

Senator  S:kiCK)T.  I  simplv  made  the  statement,  because  I  believ«» 
it  to  be  an  absolute  fact.  !(obody  has  defended  Mr.  Pinchot^s  foi*est 
policy  on  the  floor  of  the  Senate,  I  supposef  more  than  I  hare.  I 
remember  well  when  the  (juestion  was  nrst  mooted,  of  controUinir 
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the  water  and  Jeasing  the  water  within  the  States,  and  leasing  lands 
within  a  State.  I  tdd  Mr.  Pinchot  then  that  I  thought  he  was  dis- 
cussing a  proposition  that  was  an  unwise  one  and  could  hardly  be 
sustained  by  the  (.Constitution  of  the  United  States.  I  simply  make 
the  statement  l)ecause  I  do  not  want  it  understood  that  I  have  in  any 
way  criticized  him  as  a  man. 

Mr.  Short.  The  idea  seemed  to  arise  out  of  a  lack,  it  seems  to  me, 
of  understanding  or  appreciation  of  the  efficacy  of  the  laws  of  the 
several  States  and  of  tne  United  States.  And  I  will  just  say,  in 
passing,  on  that  point,  that  I  want  this  committee  all  the  time  t  am 
talking  to  keep  m  mind  that  there  is  no  effort  on  the  part  of  any 
of  these  industries  developed  on  the  public  land  to  keep  away  from 
the  laws  either  of  the  State  or  of  the  United  States.  The  laws  of 
tlie  United  States  and  of  the  several  States  do  not  operate  because 
there  happens  to  be  public  land  in  the  State:  they  operate  because 
they  are  tne  supreme  law  of  the  land  and  of  the  several  States,  and 
they  operate  upon  all  industries  alike,  and  this  Congress  could  not, 
if  it  tried,  exempt  any  industry  operating  upon  the  public  lands 
from  the  full  operation  of  all  of  the  laws  of  the  United  States.  Of 
course  they  could  repeal  the  laws,  but  I  mean  if  the  laws  existed. 
Neither  could  they  exempt  them  from  the  operation  of  the  Constitu- 
tion of  the  United  States  or  from  the  laws  of  the  several  States 
identically  with  every  other  similarly  situated  industry,  whether 
upon  the  public  lands  or  not. 

There  can  be  no  effort  upon  the  part  of  these  corporations  to 
escape  regulation,  or  to  escape  governmental  control,  because  if 
exemption  from  this  special  regulation  is  that,  then  90  per  cent  of 
the  industries  of  the  United  States  have  already  escaped.  These  and 
.ill  other  industries  are  under  the  Constitution  and  laws  of  the 
United  States  and  under  the  Constitution  and  laws  of  the  several 
"^^tates,  but  most  of  them  are  not  on  the  public  lands,  but  all  are 
under  and  none  have  escaped  from  any  law  and  if  the  laws  of  the 
T'nited  States  are  to  operate  equally  and  unifornily  throughout  the 
Ignited  States  they  must  operate  under  the  Constitution  of  the  United 
"States  and  the  several  States  uniformly  as  upon  each  and  every 
•  ither  industry  in  the  United  States.  Otherwise  the  law  violates 
the  fundamental  principles  upon  which  this  country  was  founded, 
and  if  they  do  operate  differently,  or  if  the  United  States  operates 
upon  an  industry  upon  the  public  land  as  a  government  in  a  differ- 
ent way  from  what  it  would  operate  upon  an  industry  not  upon  the 
Ttublic  land  as  a  government,  then  there  is  not  uniformity  of  law, 
there  is  not  uniformity  of  operation  of  the  law  in  the  XJnited  States. 
fnd  that  can  not  be  gainsaid.  These  gentlemen  have  seemed  not 
!••  be  able  to  realize  the  complete  efficacy  and  power  that  is  in  the 
stales  and  in  the  Nation.  The  powers  of  every  State  are  reserved 
!-.  that  State,  which  powers  are  absolute;  they  have  all  the  powei's 
f-Tat  any  other  Government  has  in  this  world  except  the  powers 
tJiat  have  been  delegated  to  the  Government  of  the  ITnited  States, 
and  it  exercises  those  powers  as  completely  as  though  they  were  in- 
oerent  in  the  United  States. 

Senator  Clark.  May  I  make  a  suggestion  there?  I  suppose  you 
w^ill  reach  it  in  due  time,  but  I  want  to  call  your  attention  to  it  now. 
I  reckon  the  claim  is  made  that  in  this  bill  the  Government  is  acting 
in  that  particular  more  as  a  proprietor  of  the  land  than  as  a  soverei^ 
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power,  and  that  any  terms  on  which  the  lease  or  permit  should  be 
granted  is  more  nearly  akin  to  the  conditions  that  might  be  put  into 
a  lease  of  land  by  an  individual  proprietor  rather  than  the  asaertion 
of  a  right  by  a  sovereign  power. 

Mr.  Short.  I  suppose,  Senator  Clark,  that  must  be  so. 

Senator  Clark.  1  suppose  that  must  be  so. 

Mr.  Short.  That  is  to  say  that  is  the  motive  or  the  thousfat,  but 
that  it  can  not  be  true,  that  it  can  not  so  operate,  is  as  well  settled 
as  anything  is  in  the  decisions  of  the  Supreme  Court  of  the  United 
States.    And  I  shall  later  come  to  those  decisions. 

Senator  Clark.  I  am  not  now  expressing  my  opinion. 

Mr.  Short.  No;  I  understand. 

Senator  Clark.  I  am  expressing  what  I  understand  to  be  the 
theory  as  urged  by  these  gentlemen. 

Mr.  SHOirr.  Now,  gentlemen^  since  I  shall  have  briefly  to  refer  to 
these  same  subjects  in  connection  with  the  presentation  of  the  mniti 
question,  I  will  proceed  with  the  discission  of  the  sections  of  the  bin. 

Section  2  provides: 

Tbnt  each  lease  niiide  In  pursuance  of  this  net  shnll  provide  for  the  dlllrvnt 
orderly,  tind  rensonnble  development  nnd  oontinnouA  oftemtlon  of  the  w;iter 
power,  flubject  to  uinrket  conditions,  nnd  Bhnll  provide  tbnt  th?  leMee  sbaU  iit  no 
time  contrnct  for  the  delivery  to  any  one  consumer  of  electric  energy  In  excess* 
of  60  per  cent  of  the  total  output. 

Now,  that  section  has  been  discussed  a  great  deaU  and  I  prestmti' 
it  is  conceded  that  it  is  one  of  the  sections  that  will  be  subject  t<> 
certain  omendments.  However,  I  think  that  these  matters  should 
be  frankly  discussed,  and  anv  additional  suggestions  as  to  why  thc>>c 
provisions  should  be  amended,  or  these  several  sections  should  U» 
amended,  should  be  stated. 

In  the  first  place,  this  section  2,  and  nearly  every  one  of  these  fic- 
tions, is  subject  to  the  criticism  that  it  is  an  assertion  of  municip}il 
power,  governmental  power  in  the  United  States  to  regulate  an 
industry  wholly  within  a  State,  and  in  that  connection  it  is  either 
abortive  nnd  void,  or  else  it  presents  an  element  of  conflict.  I  know 
of  no  other  instance  where  it  is  claimed — that  is«  where  a  similar 
conflicting  nonconstitutional  power  is  claimed  by  the  Federal  Govern- 
ment. It  may  be  that  in  connection  with  the  constitutional  dutii's 
of  the  States  to  regulate  their  internal  industries,  and  the  constitu 
tional  duties  of  the  United  States  to  regulate  interstate  comment, 
that  there  come  places  where  there  may  lie  an  apparent  confliit« 
but  those  conflicts  are  not  official,  and  they  therefore  are  legal  and 
adjustable  when  they  get  to  the  courts,  but  when  you  get  a  conflirr 
Wtween  two  officials  that  is  not  constitutional  or  fimdamental  or 
legal,  but  merely  individual,  then  you  do  not  go  to  the  court,  ami  I 
do  not  know  where  you  do  go.  The  power  companies  would  gener- 
ally iro  to  the  scrap'heap.  That  is  aoout  what  will  happen  if  su«  h 
conflicts  arise. 

In  that  connection,  for  instance,  so  far  ns  the  development  is  con- 
cerned, you  understand  that  in  all  the  Stotes,  or  in  most  of  them  nt 
least,  in  the  event  of  water  appropriation,  a  notice  has  to  l)e  po^tetl 
or  sliould  \ye  p<isted,  and  then  a  certain  character  of  diligence  is  n»- 

Juired  in  the  development  of  that  water  right,  otherwise  it  is  h^-t- 
n  other  words,  under  the  law  of  California,  the  old  law,  you  had 
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to  post  a  notice,  and  within  60  days  after  the  notice  was  posted  yon 
had  to  begin  work,  and  you  had  to  prosecute  that  work  diligently  and 
uninterruptedly,  except  as  interrupted  by  the  elements,  to  comple- 
tion :  and  the  diligence  required  was  in  proportion  to  the  size  and 
masmitude  of  the  work. 

Kow,  in  the  permits  under  which  we  have  been  operating  there  has 
bet»n  a  certain  specified  time,  with  mere  power  of  extension.  If 
yoti  are  developing  a  water  right,  which  is  the  essential  thing,  and 
maybe  and  usually  90  per  cent  of  your  right  of  way  belongs  to  some- 
body else,  should  the  person  or  government  that  has  10  per  cent  of 
jour  right  of  way  have  a  right  to  dictate  anything  to  you  at  all 
except  that  you  comply  with  the  law  under  which  you  are  operating 
and  appropriating  tne  water  and  establishing  a  public  use  within  a 
State!  The  consequence  is  that  there  is  an  uncertainty  and  an  un- 
avoidable conflict  and  an  effort  to  delegate  to  the  mere  possessor  of 
tlie  ri^ht  of  way  over  an  incidental  piece  of  land,  however  important 

♦  r  unimportant  it  may  be,  the  right  to  say  how  a  water  right  under 
the  laws  of  a  State  may  be  developed,  or  whether  it  may  be  developed 
it  all  or  not,  and  how  a  public  service  can  be  carried  on.  It  is  also 
provided  that  you  shall  build  subject  to  market  conditions. 

I  think  I  had  better  pause  here  and  state  very  briefly  what  the 
conditions  are  in  California,  and  also  state  that  they  are  similar  in 
.^  ^me  of  the  other  States,  and  can  be  made  identical  in  all  of  the  other 
Mates.  And  one  of  the  cherished  dehisions  of  mv  friends  who  havo 
\*^ti  on  the  other  side  of  this  matter  is  that  if  the  laws  of  the  States 
i  »  not  at  the  time  provide  for  the  regulation  of  monopoly,  that  the 
nonopoly  can  get  in  and  acquire  vested  rights.  Keep  in  mind  that 
these  so-called  monopolies  can  get  in  any  way  except  in  the  instance 
<^Lere  there  are  public  laws.  In  most  instances  they  can  not  stop  it 
fr<»m  getting  in,  and  it  is  assumed  that  they  could,  and  in  all  other 
jLnances  will,  get  in  ^  State  and  get  some  rights  the  States  could  not 
iTgnlate.  There  is  not  anything  more  fallacious  under  our  laws  that 
the  States  are  without  such  power;  that  is  to  say,  whatever  rights 
tfi*"  State  has  to  regulate  except  to  take  away  vested  rights  of  prop- 
frtv,  it  may  regulate  fully,  with  the  right  to  regulate  the  industry, 
t'>  conipel  service,  and  to  fix  rates,  and  do  everything  down  to  the 
[M)int  prohibited  by  the  fourteenth  amendment  to  the  Constitution 

♦  f  the  United  States,  namely,  confiscation.  Such  right  exists  in  every 
State,  and  it  exists  just  as  well  whether  it  has  been  at  the  time  enacted 
•i.ttp  statutory  or  code  law  or  not. 

Therefore  in  California  we  are  doing  now  what  they  can  do  in 
every  other  State — ^that  is  to  say,  we  are  regulating  and  requiring 
ipproval  and  a  permit  now  for  every  appropriation  of  water — ana 
titt  body  regulates  how  far  the  appropriation  shall  go  on,  how  dili- 
gent the  construction  shall  be,  how  much  and  where  and  when  the 
^ater  can  be  taken,  to  what  uses  it  shall  be  applied,  and  within  what 
tjme  it  must  be  applied.  It  also  requires,  especially  if  it  is  a  power 
company  and  where  some  other  company  wants  to  receive  some  of 
rhe  service,  if  they  do  not  voluntarily  give  it  to  them,  they  go  to  the 
^tate  board  of  railroad  commissioners,  and  if  you  have  the  power 
for  the  service  you  must  give  it  to  them. 

This  act  uncfertakes  to  give  to  the  Secretary  of  the  Interior  the 
power  to  say  that  a  public-service  corporation  can  not  make  a  physi- 
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cal  connection  in  a  State  to  supply  such  a  community  which  the  State 
says  shall  be  supplied.  I  am  not  assimiing,  of  course,  that  in  any 
ordinary  case  the  Secretary  of  the  Interior  would  refuse  any  sucu 
thing,  Imt  I  uni  asserting  that  it  is  ridiculous,  unuece^isary,  aiui  u 
serious  infringement  on  the  certainty  of  in\estinent  and  an  assertion 
of  governmental  right  of  the  UniteJl  States  to  undeitake  to  vest,  m 
the  case  of  these  industries,  any  such  po>>er  in  imv  such  (»l)icial,  K** 
cause  he  can  not  have  it  over  any  other  industry  in  the  same  Statts 
and  he  can  not  pretend  to  have  it  in  about  four-fifths  of  the  States  ui 
the  Union  at  all;  and  therefore,  if  that  particuhir  industry  is  sub- 
jected to  that  particular  kind  of  exaction  and  that  exceptional  and 
conflicting  po>Cer,  is  it  not  to  be  presumed  that  [)eople  who  expeci 
only  5  per  cent  interest  and  no  pronts  are  going  to  invest  their  nv>ne\ 
in  the  development  of  such  industry  when  there  are  otlier  industries 
more  firmly  situated^  not  affected  by  such  conflicts  and  such  regula> 
tions  and  such  conflict  of  control? 

You  know  and  I  know  that  the  industries  of  this  country  are  cry- 
ing  and  begging  for  revenues  and  funds  for  their  development^  and 
those  revenues  and  funds  are  going  to  those  industries  tnat  rest  on 
sound  and  definite  laws  and  where  there  is  no  conflict  of  authority 
and  no  uncertainty  as  to  whether  the  right  can  be  continued  or  not, 
and  as  to  whether,  if  the  State  says  you  shall  serve,  the  Secretary 
of  the  Interior  may  say  you  shall  not  connect,  and  as  to  whether, 
if  the  Secretary  of  the  Interior  says  jrou  shall  connect,  the  State  shall 
say  you  shall  not,  because  tlie  State  is  freely  using  its  power  in  this 
way ;  and  I  want  this  clear,  because  this  subject  seems  to  be  cloude<i 
from  what  some  of  the  gentlemen  have  said.  If  a  power  company 
has  power  for  distribution  in  the  State  of  California,  it  is  a  public- 
service  corporation,  and  it  is  under  the  entire  jurisdiction  of  the 
State  board  of  railroad  commissioners.  If  you  have  the  power  and 
anybody  demands  it  you  must  furnish  it,  andi  the  rates  for  every 
bit  of  this  power  are  fixed,  and  there  can  be  no  discrimination, 
there  can  be  no  higher  nor  lower  rate  or  different  service  than  that 
approved  by  the  commission,  and  if  you  want  to  go  into  a  district 
or  territory  where  you  have  not  been  giving  service  voii  have  to 
apply  to  the  State  board  of  railroad  commissioner  for  a  certifi- 
cate of  ne(*essity  and  public  re(]uirement,  and  they  investigate  the 
territory,  and  if  they  see  there  is  another  company  or  two  com- 
panies already  in  there — that  their  transmission  lines,  their  gen- 
eration of  power,  their  physical  connections,  are  e<pial  to  the  eco- 
nomical  use  and  successful  service  of  that  district — the  State  board 
of  railroad  commissioners  says,  *'  Vou  can  not  duplicate  those  tran*;- 
mission  lines;  vou  can  not  duplicate  that  power;  you  can  not  dupli- 
cate that  installation;  you  can  not  duplicate  that  distribution  and 
the  service  and  the  expenses,  because  if  you  do  we  will  have  to  fix 
consumers^  rates  nearly  twice  as  high  for  that  ser>i(X»  as  we  would 
if  it  was  being  fumisHed  by  one  company." 

Tills  gi>c^  the  unre^^trained  pow«»r  to  the  Secretarv  of  the  Interior 
to  agre<»  or  not  to  agree  uith  each  and  every  one  of  those  function.^i, 
and  it  is  uniu^ct  ssiry,  it  is  hurtful,  and,  in  my  humble  judgment,  it 
is  ouite  unconstitutional. 

Senator  W<»nK*<.  I  was  just  goinp  to  ask  you  what  w«>uld  hap|>en 
if  the  railroad  commission  in  California  should  require  a  develop- 
inir  <ompany  to  ^tipply  moiv  tlmu  .VI  per  cent  to  one  customer  and 
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the  Secretary  of  the  Interior  should  declare  that  it  should  not  be 
iione.  Which  juf^isdiction  would  control  in  that  instance?  They 
«  ould  be  directly  opposed  to  each  other. 

^Ir.  Short.  I  nave  no  doubt  at  all  that  the  State  would  control ;  but 
y^e  are  now  in  the  Congress  of  the  United  States.  I  have  not  worried 
\ery  much  about  these  regulations  of  this  kind  so  long  as  the  Con- 
gress of  the  United  States  had  not  authorized  the  Secretary  to  make 
vi]ch  laws  or  regulations,  he  having  merely  usurped  or  assumed  the 
right.  I  would  not  hesitate  to  say  that  neither  such  an  official  nor 
e\  en  the  Congress  has  such  power,  but  I  would  not  like  to  be  put  un 
the  position  of  having  to  adVise  disobedience  of  one  of  those  orders.. 
much  less  a  law  of  Congress;  but  yet  I  think  that  is  what  I  woula 
have  to  do  if  it  came  up. 

Senator  Works.  But  in  this  instance  it  is  not  left  to  the  discretion 
of  the  Secretary  of  the  Interior. 

Mr.  Short.  No  ;  it  can  not  be  done. 

Senator  Works.  It  is  an  absolute  provision  in  the  bill  itself. 

Mr.  Short.  Yes;  it  provides  that  it  can  not  be  done.  Then  I  would 
have  to  advise,  of  course,  either  a  disobedience  of  the  law  of  Congress 
or  a  disobedience  of  the  law  of  the  State,  and  the  order  of  the  rail- 
road.commissi  oners  of  the  State.  I  do  not  want  to  iterate  and  reit- 
erate, but  if  there  be  any  necessity  for  this  thing,  if  there  be  any 
necessity  for  the  assumption  of  any  municipal  powers  or  regulative 
authority  in  this  bill  at  all,  please  tell  me  what  it  is  and  how  it  arises, 
for  the  simple  reason  that  there  are  in  California  and  every  one  oi 
th^  public-land  States  developments  that  are  not  upon  the  public 
lands,  and  many  of  those  developments  that  are  wholly  or  partly 
'.  pon  the  public  land  could  be  taken  off  if  necessary,  and  they  would 
not  !>e  touched  by  these  laws.  That  being  so,  and  it  being  true  that 
n.ore  than  90  per  cent  of  the  industries  of  this  kind  are  not  subject  to 
I  his  character  of  regulation  or  municipal  control,  what  excuse,  in 
the  interest  of  the  public,  can  there  be  for  the  effort  to  apply  that 
pectiliar  character  of  regulation  and  municipal  control  to  an  inci- 
dental 5  or  10  per  cent  of  an  industry  throughout  the  United  States! 

The  last  clause  falls  directly  within  what  I  have  been  saying : 

And  shaU  provide  tbat  the  lessee  shall  at  no  time  contract  for  the  delivery  to 
.■•^y  one  ronsiimer  of  electrical  energy  in  excess  of  fifty  i^er  centnin  of  the  total 

Xow,  I  tried  to  make  out  why  that  was  put  in  there  in  the  public 
interest,  and  as  I  can  discover  no  reason  at  all,  the  only  conjecture 
I  can  indulge  in  is  this :  It  may  be  that  the  Secretary  or  his  advisers 
think  that  while  they  could  control — think  that  they  could  control — 
the  industrv  or  the  public-service  corporations  l)ecause  it  was  inci- 
dentally using  the  public  lands,  they  also  are  apprehensive  that  if 
that  power  was  served  to  somebody  else  or  to  some  other  public- 
>«rvicc  corporation  in  the  State  they  could  not  control  it.  There 
r.in  l*e  no  reason,  from  the  standpoint  of  development  or  of  the 
'r»t«rpst4>  of  the  people,  that  I  can  discern  why,  if  the  company  should 
CO  into  the  mountains  and  develop  power,  and  if  a  consumer  came 
tlong — and  there  may  be  one  already  connected  up  that  wanted  to 
take  all  of  this  power — why  it  should  not  do  so  under  and  subject 
to  the  laws  of  the  State. 

Some  people  have  been  alarmed  at  the  idea — and  I  will  take  that 
subject  up  now — thnt  if  one  company  was  developing  the  power  and 
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was  contracting  for  its  delivery  to  another  company,  that  the  con- 
tract between  the  two  companies  would  fix  the  wholesale  rate,  and 
whether  that  was  higher  or  lower  than  it  ought  to  l>e,  that  it  would 
enter  into  the  rates  that  the  people  would  have  to  pay. 

The  Chairman.  It  think  it  is  generally  conce<led  that  that  ought 
to  be  eliminated  from  the  bill. 

Mr.  Short.  Therefore,  in  dwelling  upon  that  subject  or  conclud- 
ing on  it,  the  law  is  that  every  such  contract  is  nuule  with  deference 
to  the  right  of  regulation  by  the  State.  And,  just  as  an  illustration, 
a  short  time  ago  a  company  I  reprosecuted  was  delivering  natural 
gas  to  Bakersfield  under  contract  with  a  natural-gas  company  con- 
nected out  in  the  field  for  the  delivery  of  a  certain  amount  of  gas  at 
a  certain  rate,  and  our  company  was  delivering  it  to  the  town. 
Application  was  made  for  the  adjustment  of  those  rates,  and  the 
State  board  of  railroad  commissioners  took  it  un  and  made  sliglit 
reductions  and  adjustments,  so  fur  as  the  distributing  rate  in  the 
city  was  concerned,  and  they  cut  the  contract  rate  nearly  in  two  in 
the  middle.  I  was  the  attorney  for  the  company:  and  we  thought 
the  cut  was  pretty  hard,  but  we  did  not  doul)t  tfie  authority  of  tho 
State  board  of  railroad  commissioners  to  cut  that  contract  just  as 
freely  as  if  it  hid  not  existed.  In  other  words,  the  question  i»^, 
what  is  invested,  what  has  been  the  cost  of  the  development  of 
that  ifidustry,  how  much  did  it  cost  to  create  it,  what  is  the  rea- 
sonable worth,  what  is  the  cost  of  operation,  and  what  are  the  ne<vs- 
sary  expenses.  And  on  that  the  rate  is  fixed,  and  there  is  no  other 
basis,  and  therefore  this  provision  in  this  law  is  not  only  an  ini 
proper  usurpation  of  power,  but  it  is  wholly  unneces'<ar3'. 

I  now  come  to  the  provisions  of  section  3.  That  is  the  section  that 
provides : 

Tbnt  In  case  of  the  development,  irenemtton.  inniMnlH^hMi.  tiiul  nw  (if  |M»w<>r 
or  energy  under  Huch  a  lo««e  In  a  Territory,  or  In  two  or  more  Stiiten,  the  n^'ini- 
1m t Inn  and  control  of  wrvire,  and  of  <*hnr«es  for  nervlce  to  (NinsumerH,  nnd  of  t!*** 
1iifinnn(*(»  of  Btook  nnd  bonds  by  tl»e  lesniM*  \h  hereby  conferred  upon  the  8i»cre- 
tary  of  the  Interior  or  committed  to  such  lM>dy  ««  may  lie  provided  by  FetlenO 
statute. 

The  only  criticisra  I  have  of  that  is  this:  I  do  not  question-;-of 
course,  no  doubt,  it  will  go  to  the  Supreme  Court  of  the  Unit<»d 
States,  and  it  will  decide — but  I  am  inclined  personally  to  the  view 
that  it  will  decide  that  it  is  interstate  commerce  and  may  be  re«ni' 
lated  as  such ;  but  we  assume  now,  of  course,  necessarily,  for  the  pur- 
pose of  this  argument,  that  it  has  such  a  power,  but  what  I  want  to  cnll 
to  the  attention  of  this  committee  of  the  Senate  is  this,  that  if  inter- 
state power  distribution  is  to  be  regulated  all  interstate  power  should 
be  regulated,  should  it  not?  Can  anybmly  give  any  reason  why*  if 
on  the  Columbia  or  T^ewis  Fork  or  any  pla(*e  up  there  in  Idaho  n 
power  development  exists  that  runs  into  two  or  three  States,  why,  if 
that  should  be  regulated  as  interstate  commerce,  all  power  com- 
panies in  the  United  States  similarly  situated,  whether  thev  are  de- 
velopments of  hydroelectric  power  on  public  land  or  not,  should  not 
be  t-imilarly  regulated?  And  is  the  Senate  of  the  United  States  go- 
ing to  come  down  to  the  proposition  of  saving  that  in  certain  in- 
stances a  few  industries  in  a  few  Stat4»s  shall  l>e  regulated  as  inter- 
state commerce  and  all  the  other  industries  in  the  United  States  sim- 
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ilarly  situated  and  carrying  on  a  similar  business  shall  not  be  sim- 
ilarly regulated?  Let  me  say  to  you  that  it  is  of  the  highest  impor- 
tance that  the  laws  of  the  United  States  shall  operate  uniformly 
throughout  the  United  States,  and  that  they  shall  operate  uniformly 
upon  all  industries,  because  if  they  are  good  laws  they  ought  so  to 
operate,  and  if  they  are  bad  laws  and  they  operate  uniformly  they 
will  not  be  continued ;  but  if  they  are  bad  laws  and  they  operat  only 
on  a  few  people  and  a  few  sections  of  all  the  United  States  we  do  not 
know  how  long  they  would  continue,  because  the  whole  people  of  the 
United  States  are  not  affected,  and  are  not  similarly  interested,  and 
this  situation  is  not  proper  and  it  is  not  right. 

Therefore  all  I  have  to  say  about  that  is  that  I  do  not  object  to 
nor  argue  against  this  Congress  adopting  an  effective  law  for  the 
regulation  of  all  interstate  commerce  b^  the  same  competent  author- 
ity. I  do  not  suppose,  if  they  were  going  to  do  it,  they  would  leave 
it  to  the  Secretary  of  the  Interior,  wno  comes  in  and  goes  out  every 
time  the  administration  changes,  and  sometimes  when  it  does  not 
change,  but  I  suppose  they  would  vest  it  in  the  Interstate  Commerce 
Conmiission  or  some  other  orderly,  continuous,  and  coherent  body 
that  would  regulate  it  in  a  high*class,  uniform  way  and  under  per- 
manent rules  and  under  permanent  law.  I  suppose  they  would  do 
that 

But  I  want  to  insist  before  you  gentlemen  that  no  law  for  the 
reflation  of  interstate  commerce  or  any  industry  should  be  inci- 
dental to  the  location  of  that  project  upon  the  public  lands  but 
to  the  question  of  whether  or  not  it  generates  and  distributes 
LjdrDelectric  power  to  two  or  more  States  in  the  United  States. 
And,  then,  if  it  operates  as  to  one  of  the  States,  it  should  operate 
as  to  and  in  all  of  the  other  States  and  on  all  similar  industries.^  I 
shonld  be  ver^  glad  to  hear  any  argument  as  to  why  this  regulation 
should  come  in  this  way  in  oroken  doses,  and  some  reason  why 
ihis  Congress  should  undertake  to  single  out  this  particular  industry 
in  these  particular  localities  and  States,  because  if  these  people  and 
these  industries  need  such  regulation  others  need  it  just  as  much 
and  maybe  more.  I  not  only  believe  that  the  effort  represents  an 
onnecessary  and  inexcusable  discrimination,  but  that  the  United 
States  could  not  and  can  not  single  out  such  industries  and  impose 
upon  them  such  unequal  laws,  even  its  own  laws,  much  less  with 
respect  to  those  operating  exclusively  under  State  laws. 

Senator  Sterling.  Is  not  this  provision  in  section  3  just  a  reser- 
vation of  the  power  which  Congr^  has,  anyhow,  and  which  it  might 
exerciae  at  any  time,  or  which  might  be  exercised  at  any  time  with 
reference  to  powers  developed  on  private  land,  but  which  were 
transmitted  from  one  State  to  another  ? 

Mr.  Short.  Senator,  of  course,  that  would  be  logical,  but  that 
is  not  the  way  it  reads.    It  says: 

Thflt  In  case  of  the  development,  generation,  transmission,  and  ns4»  of  i>ower 
or  cnency  under  suoh  n  lense — 


It  does  not  apply  to  anything  else,  you  see — 

tn  »  Territory,  or  In  two  or  more  States,  the  rejculntion  iind  rontrol  of  servlt'e 
nod  charges  for  service  to  consumers  nnd  of  the  issuance  of  stock  and  bonds 
>«y  the  lessee  Is  hereby  conferred  iii)on  the  Secretary  of  the  Interior  or  com- 
mitted to  mich  body  ns  mny  be  provided  by  Federal  statute. 
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Seiidtor  Works.  That  would  leave  the  administration  of  this  law 
affecting  every  corporation  in  the  hands  of  the  Secretary  of  the 
Interior,  and  all  of  the  balance  would  be  in  another  body  entirely. 

Mr.  Short.  For  the  present  it  is  not  in  any  body;  it  is  now  con* 
ferred  ui)on  the  Secretary  of  the  Interior,  and  the  inference — I  do 
not  call  it  a  reservation,  however — ^the  inference  is  left  that  some 
other  body  may  be  created,  and  that  it  shall  regulate  it;  but  here 
it  says  it  is  conrerred  upon  the  Secretary  of  the  Interior. 

Senator  Works.  Whether  some  other  body  is  created  or  not  the 
power  undoubtedly  exists  in  the  National  (iovemment  to  deal  with 
mterstate  commerce,  whether  it  be  in  power  or  something  else. 

Mr.  Short.  I  do  not  want  to  say  anything  that  seems  at  all  ex- 
travae^ant.  but  1  do  wish  to  say  to  this  committee  that  most  as- 
suredly I  have  not  any  objection  to  a  reservation  in  this  act  of  the 
right  of  the  Conpcress  of  the  United  States  to  regulate  interstate 
commerce,  if  this  is  a  constitutional  right  and  duty.  It  would  seem 
to  me,  however,  that  it  would  sound  rather  kiniiergartenish,  if  I 
may  use  the  word,  in  a  law  passed  by  the  United  States  Senate  to 
reserve,  in  conferring  a  right  of  way  for  a  corporation  developing 
a  water  power  over  public  land,  the  constitutional  right  to  regulate 
interstate  conmierce,  for  1  would  not  l>e  any  more  afraiil  that  it 
would  take  away  that  constitutional  right  than  I  would  that  it 
would  unvest  the  right  of  (lod  Almighty.  We  all  know  that  no  con- 
stitutional right  or  duty  that  the  United  States  has  could  be  re- 
linquished by  granting  a  right  of  way  over  the  public  land,  even  if 
they  wanted  to  do  it. 

Senator  Kohinkon.  Thev  could  not  legislate  that  way,  and  no 
matter  what  law  we  pass,  Oongre^s  could  exercise  its  right  under  the 
(Constitution  to  regulate  commerce  between  the  States. 

Sir.  Shout.  Of  eoiirvo,  the  grant  of  thi*^  right  of  way  is  un  nioiv  a 
veste<l  right  than  the  acquisition  of  any  other  right  in  proiHMiy,  m» 
far  as  the  right  exists,  but  I  say  if  there  is  any  doubt  about  that  par- 
ticular right,  al)out  any  vested  right  interfering  with  the  right  of  the 
United  States  to  regulate  commerce,  which,  of  course,  I  firmly 
believe  could  not  be  done,  there  is  no  ohjeetion  in  the  worhl  to  in 
serting  such  reserxation.  Hut  it  siujply  mhmus  in  nif  that  It  M)und> 
like  we  were  putting  np  scaiecrows.  Of  eoiirs**,  if  there  is  any  >nr!i 
fear,  I  have  no  objection^  to  it. 

It  is  a  little  ont  of  order,  but  that  brings  me  to  a  suggestion  I  want 
to  nuike.  I  think  that  perhaps  about  the  only  souncfargument,  one 
that  has  some  significance,  is  the  argnnunt  that  the  Federal  (iovem- 
ment is  gi\  ing  the>e  rights  away.  That  is  to  say,  under  the  act  of 
isr»r>,  that  did  an  inunrnM'  amount  of  good,  and  nobody  ever  found 
it  did  anv  harm  until  this  idea  of  municipal  government  developed — 
under  that  act,  of  course,  these  rights  of  way  accrutnl  and  ve.^ed 
like  any  other  rights  vested  in  any  other  landowner. 

It  is  stated  that  the  power  companies  -and,  of  course,  other  com- 
panies are  similarly  situated.  Tho  power  companies  are  not  the  only 
people  that  are  publie  M»rvice  c<*rj)orations  and  that  charge  the 
people  for  that  M»r\ire.  an<l  one  is  just  a«*  much  a  monopoly  as  an- 
other- that  thev  will  get  from  the  Federal  (iovemment  valuable 
rights  for  nothinir.  which  they  will  capitalize,  anil  upcm  which  they 
will  charge  earnings,  and  where,  if  the  i>eople  later  want  to  acquire 
these  properties,  they  will  U»  nequireil  at  great  expense.  If  the 
United  Statics  (Jovernment  hos  any  rights  in  connection  with  this 
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matter — ^and  I  assume  that  it  has — ^it  certainly  would  be  the  light  of 
the  Government  to  provide  as  to  how  the  right  it  grants  should  be 
disposed  of  and  the  tenure  under  which  it  should  be  held,  provided 
ihat  tenure  does  not  interfere  with  the  duty  and  necessity  of  con- 
tinuing a  public  service  in  a  State. 

Of  course  it  could  not  stop  that,  in  my  opinion.  I  probably  have 
had  as  much  to  do  with  this  as  any  other  one  person,  and  I  probably 
speak  for  as  many  of  those  interested  in  this  development  as  any 
other  one  person,  and  I  say  this,  that  if  you  want  to  put  into  this 
law  in  language  just  as  comprehensive  as  you  can,  that  these  rights 
received  for  the  rights  of  way,  dam  sites,  reservoir  sites,  and  power 
ales,  whatever  they  may  be,  upon  the  public  lands  are  dedicated  to 
the  people  who  receive  the  service  from  these  corporations,  and  that 
they  shall  never  be  capitalized  or  charged  for  in  excess  of  the 
amount  that  is  paid  for  them,  I  think  that  that  legislation  would 
have  some  tangible  and  reasonable  application,  and  that  it  would 
remove  the  only  argument,  and  it  is  not  a  large  one,  and  these 
rights  could  not  be  capitalized  under  the  laws  now  existing  for 
very  much,  but  if  they  can  be,  and  if  the  United  States  is  trying 
to  aid  developments  in  the  West  to  the  advantage  of  people  in  the 
West,  then  let  it  be  written  in  the  law  that  these  rignts  are  dedi- 
cated to  the  public  use  and  that  they  shall  never  be  the  basis  of  any 
charge  or  compensation  in  excess  of  the  amount  that  they  cost  and 
that  the  Government  exacts  either  for  their  use  or  for  their  con- 
veyance. That,  it  seems  to  me,  is  the  sum  and  substance  of  all  that 
could  be  claimed,  because  all  that  the  United  States  is  giving  to  any- 
body are  these  rights  of  occupancy  and  use.  It  has  given  them  freely 
to  the  people  of  tne  United  States  ever  since  the  country  was  founded 
and  upon  conditions  where  they  could  capitalize  them  and  use  them 
for  wnatever  they  might  be  worth,  but  we  are  quite  willing,  at  least 
I  am,  speaking  for  myself  at  least,  that  if  they  come  now  to  the 
remaining  people  and  the  remaining  States  that  they  shall  go  to  those 
people  and  to  the  service  and  that  they  shall  not  be  capitalized  and 
that  they  shall  not  be  the  basis  of  any  earnings,  and  that  if  the 
States  and  municipalities  take  them  over  that  they  shall  not  l)t 
received  by  the  corporation  for  nothing  and  then  be  made  the  basi^ 
i>f  large  exactions  or  an}-  exactions  whatsoever  from  the  peoj^le. 

The  provision  proceeds : 

Tbat  the  physical  combiuation  of  plants  or  lines  for  the  generation,  dlstribo- 
I  ViD.  and  use  of  power  or  enerjcy  under  this  net  or  under  Ien8<*8  given  hereunder 
may  be  permitted,  in  the  dist-retion  of  the  Seoretnry  of  the  Interior  — 

Otherwise  it  could  not  be  done — 

hut  comblnntions.  agreements,  arrangements,  or  understandings,  express  or 
tnipiied.  to  limit  the  output  of  electrical  energy,  to  restrain  trade  with  foreign 
nMTions  or  between  two  or  more  States  or  within  any  one  Sate,  or  to  fix.  main- 
tain, or  increase  prices  for  electrical  energy  or  service  are  hereby  forbidden. 

Now,  of  course,  it  is  largely  a  reiteration,  but  if  present  antitrust 
laws  of  the  United  States  are  not  sufficient  they  ought  to  be  amended* 
and  they  ought  to  be  made  sufficient  to  apply  to  all  the  industries  in 
the  country.  If  here  a  saving  clause  is  desired,  as  in  the  other  in- 
stance, of  all  of  the  laws  that  this  right  is  granted  subject  to  all  of 
the  laws  of  the  United  States  and  of  the  several  States  applicable 
to  these  unlawful  combinations,  well  and  good.  If  this  is  the  same, 
tiusre  is  no  necessity  for  it.    If  it  is  different,  what  excuse  can  there 
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be  in  saying  that  these  industries  shall  operate  under  different  laws 
and  restraints? 

So  far  as  the  laws  of  the  States  are  conceraed,  those  are  abM>- 
lutely  lost  sight  of.  The  acts  are  forbidden  whether  they  are  lawful 
in  the  States  or  not.  WTiy,  gentlemen,  in  California/ we  are  not 
compelled  to  agree,  because  we  can  not  agree,  but  we  are  absolutely 
compelled  to  do  exactly  what  such  an  agreement  would  amount  to. 
That  is  to  say,  the  agreement  would  be  not  to  render  the  service  in 
the  same  district.  Tne  State  compels  us  not  to  render  or  to  render 
the  service  wherever  it  chooses.  Therefore,  so  far  as  combinations 
or  matters  of  that  kind  relating  wholly  to  a  State  are  concerned,  it  is 
elementary — absolutely  elementary — ^that  those  combinations  are 
lawful  or  unlawful  as  the  State  may  say.  The  policy  of  one  State 
is  more  liberal  than  another.  The  policy  of  one  State  is  to  leave  it 
to  competition.  The  policy  of  another  6>tate  is  to  leave  it  to  regula- 
tion. And  that  is  true  throughout  the  United  States.  Therefore, 
to  say  that  these*  st»lecte(l  industries,  openiting  on  the  nul)lic  lantl>, 
in  whole  or  in  part,  shall  ho,  in  express  language^  pronihited  fn)ni 
doing  certain  things  within  a  State,  is  to  say,  if  it  rouM  l»e  en 
forced,  that  these  particular  cori)()rations  or  industries  uiay  not 
do,  in  that  State,  what  other  corporations  may  do,  and  that  the  cor- 
porations of  that  State  on  the  public  lands  mav  not  <lo  what  other 
corporations  in  other  States  may  freely  do  within  those  State**. 

If  this  bill  was  framed  to  embody  the  declaration  that  the  public 
lands  States  could  not  control  their  domestic  industries  when  they 
come  in  conflict  with  the  public  lands,  and  that  their  laws  would  not 
be  efficacious,  it  could  not  have  been  framed  more  directly  to  tell  the 
States  that  thing.  However,  as  I  shall  submit  to  vou  from  ample 
authorities,  such  a  provision  would  be  inoperative.  "But  what  1  WKsh 
to  call  to  your  attention  is  that  no  matter  how  firmly  we  may  believe 
that  the  language  of  a  bill  violates  the  Constitution  of  the  T'nited 
States,  no  man  is  going  to  buy  bonds  secured  by  an  industry  that  rests 
upon  an  opinion  of  a  lawyer,  no  matter  how  eminent  that  lawyer 
may  be,  that  a  law  of  Congress  is  not  constitutional.  If  he  takes  a 
chance  on  the  constitutionality  of  a  law  of  Congre*^s  he  is  not  going 
to  do  it  for  5  per  cent :  he  is  goinc  to  have  bigger  interest.  And  if  he 
must  put  his  money  into  an  industry  where  there  is  a  question  of 
whether  the  industry  rests  upon  a  constitutional  and  legal  security, 
he  is  going  to  put  it  into  an  industry  where  the  law  does  not  say  that 
if  it  does  certain  thincrs  that  other  industries  may  do  it  violates  the 
law,  and  especially  where  its  lease  is  subject  to  cancellation. 

I  could  say  more  on  that,  but  it  is  so  unich  a  reiteration  of  what  I 
liave  said  in  regard  to  other  matters  that  I  do  not  think  it  is  neces- 
sary. 

'fhe  remainder  is  j>raetically  a  reiteration  of  the  same  line  of 
provisions. 

Thnt  (>\<*f>pi  III  Mill  till*  wrItKMi  n)tiK4*iit  at  tlu*  StH'ivhir.v  of  the  Itiierlor  no 
•i«l«>  or  il«*il\er.v  of  power  slmll  1m»  ur.nU*  to  a  (lint rlhiit lit};  rtiiniutiiy,  (»\(*vpt  tii 
••ii}«4»  of  nil  riiH'urt'iHy.  nnd  \Uvi\  only  for  a  imtumI  not  o\<NNiUni:  thirty  days, 
nor  Hhfill  Hiiy  hMtni*  Ikmim-^I  nnOer  thN  lift  Im»  n»*«li:nMt»li»  or  trnnHfernhlc  without 
mit'h  wrIltiMi  *i>niMMit. 

Well,  I  do  not  know  what  would  hap|>en  to  us  if  the  State  ordered 
lis  to  act  and  the  Secretary  of  the  Interior  refused  to  let  us  act. 

The  Chairman.  I  think' those  who  are  supporting  the  bill  are  di»- 
pos4Ml  to  eliminate  that  feature. 
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Mr*  SiiORT«  Yes.  Well,  I  imagined  it  would  be  eliminated, .  but 
of  course  these  things  are  regulated  and  controlled  by  the  States  or, 
if  they  are  interstate,  by  the  Federal  Government,  and  of  course  the 
regulation  should  be  uniform. 

Senator  Works.  I  think  you  should  say  what  you  want  to  say 
about  those  things,  because  there  has  never  been  a  quorum  of  this 
committee  present.  When  the  chairman  says  there  is  a  disposition 
to  eliminate  that,  I  think  that  is  true  so  far  as  those  who  have  been 
here  are  concerned. 

The  Chaibman.  I  said  those  supporting  the  bill  were  disposed  to 
eliminate  that.  I  do  not  know  what  those  not  present  are  inclined  to 
do  about  it. 

Mr.  Short.  As  to  the  nonassignability  of  these  leases,  I  under- 
stand that  that  is  an  iron-clad  rule  in  the  Department  of  the  In- 
terior, and  I  presume  that  I  could  not  convince  the  members  of  the 
department  that  they  are  wrong  about  that,  but  I  am  still  firmly 
convinced  that  they  are  wrong,  and,  in  brief,  I  will  tell  you  why. 

A  great  majority  of  these  rights  and  uses  are  not  held  as  private 
property.  If  anybody  should  come  to  me  and  ask  me  if  he  could 
take  a  lease  or  a  permit  for  the  appropriation  of  water  for  irri^- 
lion  or  power  so  that  when  it  expired  or  if  there  was  a  prohibition 
against  the  assignment,  that  if  the  municipalities  of  the  States  tried 
to  take  it  over,  whether  that  would  stand  in  the  way  or  not,  I  would 
ask  him  if  he  were  joking.  Because,  of  course,  no  such  thing  can 
be  done.  What  we  are  dealing  with  here  in  90  per  cent  of  the  cases 
is  solely  general  laws  applicable  to  public  use  and  service.  If  I 
am  not  frank  and  fair  in  these  matters  I  am  trying  to  be — it  might 
be  a  safeguarding  provision  to  provide  that  this  right  of  way  could 
not  go  to  anybody — to  anybody  at  all,  except  to  the  State  or  person 
to  whom  the  water  right  or  public  service  was  assigned  or  where  the 
duty  rested;  in  other  words,  it  is  unspeakable  that  these  rights  of 
way  can  be  held  anywhere  or  can  go  anywhere,  except  that  they 
must  be  continuously  vested  in  the  public  service  and  used  for  and 
with  the  water  right. 

We  may  assume  again  that  the  Secretary  of  the  Interior  would 
not  refuse  an  assignment  in  a  proper  case,  but  since  all  other  rights 
of  way  pass  with  these  uses,  why  would  not  Congress  be  relieving 
tlie  Secretary  of  a  lot  of  expense  and  trouble — and  I  assume  that 
he  does  not  want  any  expense  and  trouble  that  he  can  avoid — ^to 
tny  that  he  could  not  nave  the  responsibility  where  he  has  no  power, 
and  should  not  have  any  power;  and  of  course  in  such  instances  he 
Fhonld  not,  because  the  right  of  way  is  indispensably  and  irrevocably 
dedicated  to  the  public  service. 

These  rights  of  way  are  incidental  to  the  water  rights;  they  are 
incidental  of  the  public  service;  and  they  are  inseparable  from  the 
water  rights  and  from  the  public  service;  and  all  that  Congress 
needs  to  say,  and  all  that  it  should  say,  is  that  they  shall  be  in- 
Heparable  and  shall  go  together,  and  then  we  will  have  workable 
laws;  we  will  have  a  law  under  which  we  would  not  be  looking  two 
ways  at  the  same  time ;  we  would  not  have  to  be  looking  to  the  State 
authorities  and  to  the  Federal  authorities  at  the  same  time:  we 
wonld  not  have  to  go  to  the  capital  of  the  State  and  to  the  Secretary 
of  the  Interior  every  time  we  wanted  to  do  anything  that  inevitably 
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and*  inexorably  must  be  done  one  way  when  we  get  thi'ough,  and 
ought  to  be  so  done.  And  so  Ions  as  the  power  is  enjoyed  and  used^ 
so  long  as  the  people  are  being  oenefited,  and  since  when  it  is  as* 
signed  it  Roes,  subject  to  the  law  and  the  lease  in  all  of  its  provisions 
and  regulations,  in  the  interest  of  the  people,  what  objection  can 
there  be  to  saying  that  this  thing  may  be  assigned  without  thf 
trouble  and  expense  and  uncertainty  as  to  whether  or  not  that  dis- 
cretionary power  will  be  properly  exercised,  especially  in  cases  like 
this,  where  the  right  of  way  is  incidental  to  the  water  right  and 
mseparable  therefrom  and  both  are  usually  dedicated  to  the  public 
service? 

This  brin^  me  to  what  I  regard  as  one  of  the  most  hurtful  pro- 
visions of  this  act,  and  I  am  quite  frank  to  recognize  that  doubtle^ss 
you  gentlemen  have  thought  I  am  finding  a  great  many  hurtful  pro- 
visions in  this  act.  The  reason  for  that  is  this,  as  I  have  previously 
said,  that  if  we  are  correct  about  this  it  rests  in  the  fundamental 
error  of  committing  these  particular  industries  to  an  authority 
which  has  no  right  to  exercise  control  over  them,  and  in  cases  where 
the  authority  may  exist  as  to  interstate  commerce  and  should  be 
exercised,  that  it  should  be  exercised  also  as  to  all  similar  industries. 

N0W5  ^his  clause: 

Thnt  no  leasee  under  this  net  shnll  croiite  tiny  lieu  u|M>n  any  |N)wer  prt>JtH?t 
deve]oi>e<l  under  11  i)erniU  Itmuod  under  thin  net  by  uiortpi^e  or  trust  deet).  ex- 
cept approved  by  the  Seeretnry  of  the  Interior  and  for  the  l)onn  flde  puri>*>«<» 
of  fluiineing  the  business  of  the  lessee.  Any  sueeessor  or  nssl);n  of  mieh  pn»p> 
erty  or  projeet,  whether  by  voluntiirj*  trnnsfer.  Judleinl  «iile.  foreclosure  «nle, 
t>r  otherwise,  shall  he  subject  to  nil  the  eonilltions  of  the  approval  under  wUlrh 
inch  rl^lits  nre  held,  and  also  subje(*t  to  all  the  provisions  and  eondltlotis  uf 
this  net  to  the  same  extent  an  thon^h  sueh  KucM^esHor  or  nsslim  w«»re  the 
orij;lnal  lessee  hereunder. 

What  can  be  necessary  except  the  last  clause?  What  we  are  all 
working  to  is  the  a(Ie<|uate  development  of  these  i^esources,  and  a 

fiower  company  or  an  irrigation  company  is  organized,  capitalize<l 
or  so  nuicn,  bonded  for  so  nutch,  and  possessi»s  so  much  profwrty. 
Now.  it  is  ncit  only  frecjuent,  but  almost  tiniform,  that  as  the  State 
regulations  and  laws  increase  and  as  the  laws  of  the  Federal  (lovern- 
jiient  increase  -they  are  mostly  regulaticms,  however,  I  should  say  - 
that  developments  can  not  by  any  possibility  l)e  made  in  conneetiun 
\  ith  a  new  project  an<l  develop  it — entirely  new.  If  you  have  an 
established  basis  of  earnings,  if  you  have  an  established  water  right 
and  you  have  a  veste<l  right  of  way,  and  then  if  you  want  to  add 
two  or  three  or  four  times  as  much  to  the  hydratdic  development  an<l 
extend  the  service  further  over  the  co\mtry,  and  crive  the  people 
more  service,  and  put  in  this  developed  industry  and  this  develoi>ed 
income,  and  you  have  a  new  stock  issue  and  a  new  organization,  n 
new  bond  issue — that  would  look  like  and  would  l)e  a  regtdate<l  mo- 
nopoly. I  want  to  ask  you,  however  lil)eral  we  may  assume  that 
the  Secretary  of  the  Interior  will  l)e,  we  know  that  under  the  laws 
of  the  State  those  things  are  regidated  by  certain  local  conditions, 
but  here  they  are  remdated  bv  no  conditions  at  all.  Whni  investor 
of  capital  in  a  developed  industry,  where  he  can  not  afford  in  the 
first  instance  to  make  it  adequate  to  ultimate  proportions,  because  it 
is  taxed  in  proportion  to  its  size  and  its  stock  and  bond  issues^  etc.-  - 
how  can  he  afford  to  take  all  these  chances  if  it  is  pmvided  that  arbi- 
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Irarily  the  Secretary  of  the  Interior,  who  does  not  exercise  any  such 
power  over  any  other  similar  industry  in  the  world,  may  say,  not 
nnder  law  but  merely  that  in  his  judgment  the  thing  ought  or  oughts 
Dot  to  be  done;  that  that  bond  issue  shall  not  nor  shall  the  stock 
issue  be  increased;  that  the  corporation  shall  not  be  managed  or 
manipulated  as  the  laws  of  the  State  permit?  I  ask  you  what  in- 
vestor in  bonds  or  stocks  can  be  secure  if  the  arbitrary  authority, 
power,  or  control  is  by  law  vested  in  one  man,  who  can  say,  "  You 
can  not  reissue  your  stock ;  you  can  not  reissue  your  bonds ;  you  can 
not  enlarge  your  plant;  you  can  not  consolidate,  because  I  regard 
that  as  a  monopoly  and  I  will  not  approve  it,  regardless  of  vour 
Sutelaws"? 

I  do  not  believe  in  uncontrolled  monoply.  The  State  of  California 
does  believe  in  monopoly  where  it  is  properly  controlled  and  regu- 
lated. The  Secretary  of  the  Interior  or  some  of  the  gentlemen  who 
have  spoken  here  do  not  believe  in  monopoly,  controlled  or  other- 
wise. ^Miere  is  this  going  to  end?  Let  me  ask  again  how  under 
such  a  law  can  industries  be  developed  ?  These  gentlemen  even  now 
appear  here  with  conflicting  views;  both  are  to  control  the  same  in- 
dustry.   How  can  it  develop  or  prosper  ? 

To  sum  up  on  this  point :  The  unrestrained  power  in  the  Secretary 
to  approve  or  not  to  approve  a  lien  or  mortgage  is,  in  practical  opera- 
tion, equivalent  to  a  direct  statement  of  full  control,  and  amounts  to 
giving  such  direct  control  over  all  matters  of  stocks  and  stock  issues, 
bonds  and  bond  issues,  and  every  matter  pertaining  to  capitalization, 
stocks  of  all  character,  bonds,  and  underlying  security.  And  since 
we  are  informed  by  the  testimony  that  the  departmental  official  in 
some  respect  are  not  now  in  accord  with  State  views  on  these  subjects, 
we  must  assiune  that  projects  approved  under  State  laws  would  not 
receive  departmental  approval,  and  mortgages  and  bonds  approved 
by  State  authority  would  be  disapproved  by  the  Secretary.  Under 
such  a  provision  as  this  men  investing  in  preliminary  expense  neces- 
sary to  such  a  development,  sometimes  running  into  millions,  in  the 
pnsence  of  authority  regulated  by  no  existing  laws,  could  never  know 
whether  they  could  finance  mortgage  bond  or  remortgage  or  rebond 
or  consolidate  properties  or  not,  and  since  they  could  have  no  existing 
law  or  other  standards  controlling  the  situation,  would  not  take  the 
chances,  and  no  developments  or  any  consequence  could  occur  or 
would  be  made. 

In  passing  I  want  to  sav  that  this  is  the  first  time,  I  think,  any 
ooe  or  us  has  ever  seen  or  heard  of  a  law  that  was  passed  by  one  of 
the  branches  of  the  Congress  that  nobody  defends  at  all.  It  is  con- 
fessed here  by  the  best  friends  of  this  bill  that  if  it  was  passed  in 
a  half  a  dozen  respects  it  would  be  absolutely  prohibitive  and  abso- 
lutely destructive. 

Mr.  Fin  NET.  That  has  not  been  admitted  for  a  minute  by  the 
friends  of  the  bill. 

The  Chairman.  I  wish  to  say,  from  my  knowledge  of  the  bilK  I 
do  not  admit  that.  Yet  I  feel  disposed  in  many  respects,  upon  the 
urging  of  the  water-power  people  and  their  representatives,  to  grant 
them  some  concessions  in  tnis  bill.  I  do  not  admit,  so  far  as  I  am 
concerned,  the  statement  you  have  made.  But  I  am  willing  to  con- 
cede, in  the  interest  of  reason  and  justice,  certain  amendments  that 
have  been  sugg^ted. 
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Mr.  Short.  Of  course,  it  may  be  in  sayins  that  it  was  admitted 
to  be  destructive  I  was  using  more  positive  mnguage  than  I  should 
have  used.  But  I  shall  come  to  a  section  of  the  law  in  a  moment 
that  I  think  everybody  will  admit,  including  the  friends  of  the  bilK 
that  if  it  were  left  in  there  it  would  be  aosolutely  prohibitive  of 
development.  I  think  so,  and  what  I  want  to  point  out  now  is  that 
I  do  not  believe  more  eminent  or  able  men  could  have  been  found 
than  have  drafted  this  law  and  have  worked  on  it.  But  the  ITnitinl 
States  Government  has  a  great  deal  to  do  in  connection  with  the 
common  defense  and  general  welfare  in  the  disposal  of  the  public 
land,  and  if  it  comes  down  to  regulating  the  mtmicipalities  and  the 
States  and  the  industries,  and  all  that  sort  of  thing.  I  imagine  we  will 
be  confronted  to  the  end  of  time  with  just  this  sort  ox  confusion. 
The  United  States  Government  can  not  successfully  legislate  on  such 
a  subject,  and  it  ought  not  to  be  done  that  way.  And  that  is  the 
reason  I  think  we  find  in  this  bill  an  alarming  number  of  things  that 
are  confused,  ill-advised,  or  inadvisable  at  leasts  and  that  ought  in 
the  public  interest  as  well  as  in  the  interest  of  these  developments 
to  be  amended  or  eliminated. 

And  let  me  say  here,  Mr.  Chairman,  that  I  am  firmly  ronvinc<H] 
that  any  bill  passed  here  that  is  not  in  the  public  interest  will  not 
be  in  the  interest  of  the  power  companies.  And  I  want  to  say  that 
the  whole  difference  of  opinion — and^  I  hope  I  shall  have  the  cc^n- 
sideration  of  the  gentlemen  upon  this  point — the  whole  difference 
of  opinion  as  to  what  is  in  the  public  interest  rests  upon  the  question 
as  to  whether  the  Federal  Government  should  exercise  governmental 
powers  and  municipal  authority  in  the  various  States  through  the 
public  land  or  w^hether  it  should  not  do  so.  That  is  to  my  that  it 
should  exercise  the  same  powers  over  these  indtistries  that  it  does 
over  all  others  similarly  situated,  which  it,  of  course,  can  do  re^rd- 
less  of  this  bilK  and  should  exercise  no  exceptional  or  additional 
powers  over  those  industries.  It  has  been  frequently  said  that  the 
charge  that  is  here  proposed  to  be  exacted  is  not  for  the  money  but 
for  the  control.  That  brings  up  the  question  of  Federal  municipal 
government  over  the  particular  industries  in  public-land  States. 
Therefore,  if  we  can  eliminate  the  idea  that  the  United  States  can 
or  should  exercise  peculiarly  municipal  authority  in  conjunction 
with  the  public  lands  and  industries  tnereon,  then  the  nublic  inter- 
ests and  tne  interests  of  development  and  the  interests  or  the  Fcnienil 
Government  are  one.  because  then  the  United  States  can  l)enefit  the 
western  people  by  doing  the  same  thing  for  them  that  it  had  to  do 
for  the  eastern  and  southern  people.  Except  for  desired  municipal 
control,  the  Federal  (lovemment  wants  these  rights  of  way  veste<I 
in  such  a  way  as  will  promote  the  development  of  the  industries  of 
the  State,  that  will  not  tax  the  industries  of  the  State,  that  will  put 
no  burden  on  the  people  who  develop  them,  and  will  give  a  tenure 
that  will  run  coorclinately  with  the  right  to  appropriate  and  use  the 
water  and  continue  them  for  the  public  service. 

Therofore  1  am  sprnkiug  as  nuuh  to  the  gentlemen  working  for 
this  hill  as  I  am  to  the  committee,  lH»cans4»  we  are  all  interested  in  n 
sound  and  workable  law.  What  we  wont  to  do  is  to  get  down  to  the 
pid))osition  that  tlu'>e  iudustries  can  he  regulated  and  should  be  reg- 
ulated under  the  Coii'-titntion  of  the  United  States  as  all  related  in- 
dustries are,  and  not  ditferentlv.    Tliev  should  be  taxed  tlie  same  as 
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all  industries  are,  and  not  differently;  and  they  should  be  left  to  the 
control  of  the  State,  as  all  industries  are,  and  not  differently.  And 
if  we  can  fjet  to  that,  then  there  is  no  quarrel  between  myself  and 
these  gentlemen  who  are  working  in  the  public  interest,  as  I  hope  I 
am,  and  I  laiow  that  I  am  convinced  that  the  power  companies  can 
not  afford  to  have  a  law  here  for  their  development,  for  their  interest, 
to  create  anv  monopoly  for  them  or  to  exempt  them  from  the  opera- 
tion of  the  Constitution  of  the  United  States  or  of  a  State.  They  can 
not  afford  anything  of  the  kind;  and  they  are  not  asking  anything 
of  the  kind.  But  they  are  asking  to  be  left  under  the  same  law  and 
the  same  regulations,  under  the  same  control  that  every  other  indus- 
try similarly  situated  and  rendering  a  similar  service  is  under. 

<  Thereupon,  at  12  o'clock  noon,  the  committee  took  a  recess  to  2 
oVIock  p.  m.) 

AFTER  RECESS. 

The  committee  reconvened  pursuant  to  the  taking  of  recess. 
STATEMENT  OF  FRANK  H.  SHOBT,  ESft.— Continned. 

The  Chairman.  The  executive  session  of  the  committee  adopted 
an  order  that  the  hearings  as  to  all  except  Members  of  Congress  con- 
rhide  not  later  than  Wednesday  night  of  this  week  at  midnight,  and 
that  after  to-day — ^I  do  not  think  it  was  intended  to  apply  to  Judge 
Short:  it  was  intended  that  he  go  ahead  and  finish,  provided  he  did 
so  to-day,  of  course — that  after  to-day  the  time  be  divided  equally  be- 
tween those  who  are  for  and  against  the  bill,  with  the  understanding 
that  if  either  side  does  not  take  quite  all  its  time  the  other  side  can 
have  it,  and  that  they  shall  get  together  and  agree  among  themselves 
«<  ho  thev  want  to  speak,  how  long  each  is  to  speak,  and  arrange  that 
among  themselves.  I  hope  those  interested  on  each  side  will  do  that 
this  afternoon  and  be  ready  to  proceed  on  that  plan  to-morrow  mom- 
in£  at  10  o'clock. 

>ienator  Smoot.  In  that  connection  I  should  like  to  say,  Mr.  Chair- 
man, that  we  do  not  propose  to  keep  anyone  from  testifying,  and  if  it 
«  necessary  we  will  have  night  sessions  to-morrow  and  Wednesday. 

The  Chairman.  Yes.  I  was  just  going  to  say,  as  far  as  I  am  con- 
cerned, that  in  order  to  accommodate  as  many  as  possible  I  am 
willing  to  hold  three  sessions  a  day,  forenoon,  afternoon,  and  night, 
to  accommodate  everybody.  I  hope  you  gentlemen  will  arrange  as 
to  whom  you  want  to  speak,  and  divide  the  time  among  you. 

Scanator  Works.  I  would  like  to  have  it  understood  that  they  do 
'xol  have  to  continue  until  midnight  Wednesday. 

The  Chairman.  Oh,  certainly. 

Senator  Kohinson.  No  man  has  to  use  all  of  his  time,  of  course. 

The  Chairman.  You  may  proceed,  Judge  Short. 

Mr.  Snoirr.  I  am  very  much  obliged,  Mr.  Chairman,  for  exempting 
uie  from  the  exaction  in  that  respect. 

The  Chairman.  I  do  that  witn  the  understanding  that  you  would 
prfrl«bly  conclude  to-day,  Judge. 

Mr-/  Short.  I  understood  the  kindly  admonition,  Mr.  Chairman, 
that  acooinpanied  the  suggestion.  I  had  concluded,  I  think,  the  dis- 
.  f  (ivfion  of  section  4.  and  I  desire  to  proceed  rapidly  and  dispose  of 
these  suggestions.    This  is  the  termination  clause,  and,  of  course,  it 
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is  one  point  about  which  the  debate  has  hinged  a  great  deal.  I  only 
desire,  therefore,  to  point  out  certain  things  that  seem  to  me  to  be  olf 
special  si^iiicance. 

There  is  one  matter — and  I  wish  to  say  that  I  called  this  to  the 
attention  of  Dr.  Smith,  and  I  think  I  should  say  that  he  suggested 
that  probably  the  suggestion  was  proper  and  that  there  would  oe  no 
objection  to  changing  it,  but  I  call  your  attention  to  this : 

8kc.  5.  Tliiit  iifion  not  leHfi  than  three  years*  notice,  which  umy  l>e  itwued  ftt 
uny  time  after  throe  yeiint  Iniuiediately  prior  to  the  expiration  of  any  lecift* 
auder  thlB^ct.  the  rnltecl  States  ahall  have  the  right  to  take  over  tlie  proffer- 
ties  whicli  are  dependent,  in  whole  or  In  part,  for  their  usefulness  on  the  om- 
tliiuance  of  the  leiise  herein  provided  for.  and  which  tmiy  have  l>eeu  aoqulretJ 
by  any  lessee  actUiK  nuder  the  provisions  of  this  act. 

That  is  one  proposition  that  I  think,  upon  putting  your  mind  upon 
it  and  understanding  its  significance,  nobody  would  want  in  the  bill. 

It  is  hoped  and  l^lieved,  I  have  no  doubt,  and  especially  by  the 
department,  that  if  this  bill  is  passed,  in  whatever  form  it  is  paaHnK 
that  existing  companies  on  the  public  land  will  come  under  it  and 
there  will  be  uniformity.  Undoubtedly,  if  there  is  a  good  and  work- 
able law,  that  will  be  the  result,  and  it  should  be  the  result,  of  course, 
because  what  we  are  trying  to  set  away  from  is  the  heterogeneous 
condition  and  uncertainties  of  the  law. 

As  an  illustration  of  why  that  section  would  be^  absolutely  fatal 
to  operating  under  the  law,  which  is  that  the  projects  to  be  taken 
over  are  limited  to  those  properties  which  may  have  been  acquired 
bjr  the  lessee  acting  under  the  proviaons  of  this  act,  take  the  Pacific 
Light  &  Power  Corporation — and  this  is  the  only  individual  illustra- 
tion I  shall  indulge  in — that  is  operatin|;,  so  far  as  reservoirs,  dam<:^ 
and  hydroelectric  works  are  concerned,  in  its  main  and  recent  devol- 
opment  entirely  upon  the  public  land  or  most  of  it    They  ha^e 
some  incidental  ownership,  but  practically  upon  the  public*  lands. 
They  were  already  a  going  and  operating  company,  furnishing  lar^ 
quantities  of  power  in  the  southern  part  of  tne  State.    They  came 
to  the  central  portion  of  the  State,  and  they  are  developing  power  at 
an  elevation  of  7,000  feet  on  a  stream  that  would  develop  without  a 
reaer%*oir  practicallv  no  power  at  all.    They  have  alreany  spent,  in 
round  figures,  I  think,  about  $12,500,000  to  $15,0<KM)00  in  the  con- 
atruction  of  dams,  works,  and  transmission  lines,  and  they  are  in- 
creasing  a  stream  that  would  flow  only  about  20  cubic  feet  per  se«*> 
ond  to  a  capacity  somewhat  in  excess  of  ten  times  that  amount.    On 
a  place  where  no  power  project  could  have  been  installe<l  at  all  upon 
the  natural  flow  they  will  develop  some  200.000  horsepower  at  an 
enormous  expense,    l^hat  power  is  practically  all  transmitted  by  one 
main  transmission  line  to  southern  Cnlifomia  and  distributed  gen- 
erally over  what  we  call  southern  California,  south  of  the  Teharliipi. 
If  tliJit  property  came  under  this  bill,  under  the  express  langunue 
of  the  bill,  of  course  those  properties  would  not  have  lH»en  acquin^l 
under  the  lease,  and  there/ore,  under  the  express  language  of  tl>«» 
bill,  anylnxly  who  took  over  the  lease  at  the  end  of  50  years,  and  thi* 
property  under  it,  would  not  l>e  required  to  take  over  any  properties 
except  those  that  had  been  acquired  under  the  lease,  ami  the  cohm* 
quence  is,  ot  course,  that  the  intention  must  have  l>een  to  take  o\er 
all  P'-operties  that  at  the  time  wen»  connected  with  or  depended  for 
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their  usefulness  upon  the  hydroelectric  plant  operated  under  the  lease. 
Otherwise,  of  course,  it  would  amount  to  practical  confiscation  and 
destruction  of  all  of  the  properties  dependent  upon  the  hydroelectric 
power  under  the  lease,  and  which  were  not  acquired  under  the  lease. 

Mr.  Finney.  I  will  admit  that  was  the  intention.  Our  intention 
was  to  put  it  all  in. 

Mr.  Short.  You  would  be  obliged  to  agree  that,  literally  read  as 
it  stands,  it  is  confined  to  property  acquired  under  the  lease,  and 
however  dependent  upon  the  operation  of  the  hydroelectric  plant  it 
might  be,  tnere  would  lie  no  obligation  to  take  it  over.  The  conse- 
ouence  would  be  that  absohitely  mere  would  be  no  use  of  trying  to 
nnanoe  a  project  that  was  limited  in  that  way  and  protected  in  that 
way,  or  not  protected  or  limited  at  all,  so  far  as  properties  not 
acquired  under  the  lease  were  concerned. 

oenator  Works.  There  would  not  only  be  no  obligation  to  take  it 
orer  but  no  authority  to  take  it  over?  " 

Mr.  Short.  No.    1  here  would  be  none. 

Then  there  follow  the  conditions  which  have  been  read  to  the  com- 
mittee in  regard  to  paying  the  actual  cost  of  lands,  rights  of  way, 
and  water  rights,  at  the  then  vahie  of  other  properties,  and — 

Tliat  Bucli  rettsouable  viilue  shall  not  include  or  be  affected  by  the  vnlue  of 
Che  franchise  or  good  will  or  profits  to  be  eurneil  on  pending  contracts,  or  any 
other  intangible  element. 

I  shall  fii-st  CiiU  attention  to  decisions  of  the  Supreme  Court  of  the 
I'^nited  States  to  the  effect  that  this  bill,  in  its  direct  effect,  proposes 
to  fix  the  rules  of  eminent  domain  under  which  a  State  or  subdivi- 
ijon  or  authorized  agency  of  the  State  may  take  over  property.  I 
will  call  your  attention  to  the  authorities.  I  shall  not  take  the  time 
to  read  them,  but  I  shall  ask  to  have  a  brief  embodied  in  the  record 
containing  tJie  references  to  them.  They  hold  that  the  United  States 
Government  may  not  exercise  the  powers  of  eminent  domain  for  any- 
thing other  than  the  essential  uses  of  the  Government  within  a  State, 
much  less  could  it  fix  for  the  State  or  the  subdivisions  of  the  State 
the  measure  of  eminent  domain^ 

Of  course  we  are  inclined  always  to  look  at  the  thing  from  one 
(.x>int  of  view ;  in  other  words,  that  it  is  to  help  the  State  and  limit 
die  investor.  But  I  call  your  attention  to  the  fact  that  the  rigidity 
of  this  bill  is  such — it  is  not  sufficiently  rigid  in  a  good  many  other 
respects,  but  it  is  certainly  rigid  in  this — ^that  the  properties  shall 
\»e  taken  over  thus  and  so  at  the  end  of  the  lease — that  is  to  say,  the 
lands,  rights  of  way,  and  water  rights — at  the  actual  cost  and  the 
other  property  at  its  then  value.  Suppose  it  might  turn  out — we  do 
not  know;  the  world  is  pretty  well  upset  at  present,  and  we  do  not 
know  whether  we  are  standing  on  our  feet  or  on  our  heads — that 
these  lands,  water  ri^ts,  and  rights  of  way  were  worth  50  per  cent 
of  what  they  cost.  This  bill  says,  in  so  many  words,  that  the  State 
it?elf,  if  it  takes  this  property  over,  shall  pay  at  their  actual  cost; 
^  hich  shows  to  my  mind  the  absurdity  of  undertaking  to  fix  withia^ 
%  State,  or  anywhere  else  for  that  matter,  the  measure  of  emin^ri 
domain  50  years  from  now.  The  words  are  very  explicit  that  these 
properties  shall  be  taken  over  at  actual  cost  It  will  be  said,  of 
(-riurse*  that  the  probabilities  are  that  the  properties  will  l)e  worth 
m<»re  at  the  expiration  of  50  years  than  they  are  now ;  but  we  have 
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to  look  in  both  diiections.    The  law  compels  us  to  do  that.    And  if. 
it  be  worth  less,  the  State  is  just  as  much  attempted  to  l>e  boimd  to 
pay  what  it  cost,  even  if  it  is  more  than  it  is  worth,  as  the  corjwra- 
tion  is  attempted  to  be  bound  to  turn  it  over  to  the  State  at  cost  if 
it  is  worth  double  or  any  other  amount  above  the  cost. 

Therefore,  I  undertake  to  say  that  no  man  on  this  committee 
would  be  of  the  opinion  that  if  in  granting  certain  rights  for  essen- 
tial use  within  a  State,  not  referring  to  property  granted  or  lea>ed, 
but  to  general  property  acquired  under  the  laws  of  the  State^  that 
the  Federal  Government  in  connection  with  granting  such  a  lease 
could  fix  the  price  at  which  the  State  might  acquire  property  within 
its  jurisdiction,  regardless  of  its  laws  and  the  applicability  of  the 
Constitution,  at  more  or  less  than  the  fair  value  or  other  estimate 
placed  upon  property  by  the  operation  of  the  laws  of  the  State.  I 
submit  that  the  whole  effort  for  the  United  States  to  sav,  within  anr 
State,  that  in  the  taking  over  of  property,  which  is  one  of  the  highest 
attributes  of  sovereignty,  the  exercise  of  the  power  of  eminent  do- 
main:  that  within  certain  States  of  this  Nation  certain  rules  shall 
prevail,  regardless  of  the  laws  of  the  States,  while  in  all  the  otlier 
States  the  rules  of  the  States  shall  apply,  and  that  this  shall  apply  to 
particular  property  will  not  commend  itself  to  the  members  of  this 
committee  after  thoughtful  consideration.  I  am  willing  to  give  il 
as  my  opinion  as  an  attorney  that  any  of  the  good  lawyers  on  this 
committee  who  have  examined  the  subject  will  say  that  the  whole 
effort  to  state  in  this  bill  the  rules  of  eminent  domain  that  shall  apply 
to  a  particular  class  of  property,  and  not  acquired  under  the  bilU  is 
absurd,  abortive,  and  or  no  effect,  and  if  passed  would  simply  have 
the  effect  of  hindering  and  limiting  the  development  of  the  industry* 
ana  couP  not  possibly  operate  at  the  end  of  the  lease. 

I  TMopose  the  gentlemen  themselves  would  immediately  confess 
that  if  by  the  rules  here  fixed  the  State  or  its  authorized  agents  were 
compelled  to  pay  more  for  the  property  than  they  would  have  to  pay 
imder  the  operation  of  the  laws  or  the  States  they  could  not  compel 
them  to  do  that.  No  more  can  they  compel  a  citizen  of  the  State 
or  an  agency  of  the  State  to  take  less  than  the  properties  are  worth. 
In  other  words,  they  can  not  fix  the  measure  or  eminent  domain. 

I  hazard  the  suggestion  that  after  studying  it  over  and  thinkini^ 
it  over  carefully  you  would  not  want  to  undertake  to  do  that,  except, 
as  I  suggested  this  morning,  that  with  respect  to  the  properties  here 
granted  the  rights  acquired  under  the  bill  can  not  be  capitalized,  bnl 
that  thov  will  be  as  security  held  as  the  balance  of  the  invesiment  in 
financing  of  the  properties. 

I  desire  to  say  very  briefly,  in  regard  to  the  issue  here  sought  to 
be  established —T  am  now  speaking  of  what  the  authorities  and  the 
Interstate  Commerce  Commission  and  the  commissions  of  the  various 
States  hrtve  very  well  settled — in  the  development  of  a  business,  and 
addressinf^  your  attention  to  the  portion  of  the  bill  which  providers 
that  nothing  intangible  shall  be  included:  of  course,  it  is  doubtless 
true  that  no  unreal  value  should  be  includwl,  but  I  a  •-sure  you  that 
some  intangible  things  are  just  as  real  as  tanf?ible  if  you  put  your 
money  into  them.  Tlie  record  of  the  development  of  the<e  and  other 
industries  will  show  that  it  is  a  very  exceptionally  organiretl  and 
developed!  business  of  this  character  that  could  show  tangible  asset.^ 
of  75  per  cent  of  the  money  nece*«.sarily  invested  in  the  development 
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of  that  business.  The  commissions  recognize  that.  They  have 
allowed,  I  think,  all  the  way  from  25  per  cent  to  60  per  cent  for 
money  necessarily  expended  in  the  establishment  of  that  business 
that  was  not  invested  in  tangible  property.  They  do  not  allow  that 
money  to  be  returned,  but  they  allow  you  to  run,  for  instance,  if  you 
have  put  your  capital  into  great  enterprises  that  take  10  years,  for 
instance,  to  commence  to  earn — and  a  good  many  of  these  will  take 
more — ^upon  the  total  investment;  that  money  is  forced  to  be  idle, 
and  the  commissions  recognize  that ;  you  can  not  take  and  earn  from 
a  few  consumers,  during  the  development  of  the  property,  the  in- 
terest on  $15,000,000  that  is  not  yet  working,  and  which  can  not  be  at 
work,  but  must  be  develoned  coherently  and  can  not  work  until  the 
population  comes  in.  There  is  a  large  element  for  idle  capital 
allowed. 

That  is  all  recognized  by  the  commissions,  however,  as  a  part  of 
the  essential  development.  I  know  that  is  so  in  California.  They 
do  not  aUow  you  to  get  that  money  back,  but  you  earn  on  it  as  a 
capital  investment,  bo  that  if,  under  these  rules,  you  provide  that 
DO  intangibles  should  be  included,  from  25  to  50  per  cent  of  these 
properties  under  the  operation  of  this  law  would  oe  confiscated  at 
the  end  of  50  years,  because  you  must  earn  on  the  capital,  but  you 
can  not  acquire  it  back,  and  it  provides  that  at  the  end  no  intangibles 
shall  be  taken  over,  i  undertaKe  to  suggest  that  under  the  operation 
of  such  a  bill  as  that,  which  absolutely  cuts  under  and  takes  away 
what  is  allowed  by  the  operation  of  the  laws  of  the  United  Stat^ 
and  of  the  several  States  with  respect  to  other  properties,  these  prop- 
erties wtfuld  be  bound  up  with  prohibitions  that  would  operate 
against  financing  and  development. 

This  clause  oisection  6  I  do  not  intend  to  dwell  upon,  but  I  believe 
it  has  been  suggested,  and  probably  it  is  the  idea  of  the  gentlemen 
supporting  the  measure  that  it  shall  be  amended.  The  operator  has 
no  preferential  rights,  there  is  no  deference  paid  at  all  to  the  un- 
douDted  right  of  the  State  to  indicate  who  shall  succeed  or  continue 
in  a  public  service ;  none  at  all.  There  is  no  preference  to  the  person 
operating  the  property. 

I  assure  you  that  I  think  some  of  these  properties  will  be  growina 
at  the  end  of  50  years  from  now.  I  have  been  interested  as  the  legal 
adyiser  of  developments  that  have  been  going  on  for  10  or  15  years, 
and  that  are  just  barely  started  and  do  not  deliver  as  yet  more  than 
one- fifth  of  the  power  that  should  be  produced.  The  result  would  be 
that,  the  Government  would  be  under  no  obligation  to  lease  to  the 
original  lessee.  It  would  be  under  no  obligation  to  give  him  any 
preference.  It  would  be  under  no  obligation  to  defer  to  the  right  of 
the  State  in  indicating  that  he  should  be  given  any  preference,  or 
that  be  should  be  compelled  to  continue  the  public  service,  or  as  to 
who  diall  succeed  to  the  public  service,  but  it  simply  provides,  ar- 
bitrarily, tiiat  upon  three  years'  notice,  although  the  termination 
does  not  occur  before  the  end  of  the  50  years,  the  Government  or 
somebody  else  may  take  this  property  over  upon  certain  terms  which, 
I  submit,  are  impossible,  and  therefore  this  property  would  be  op- 
erated under  the  continuing  apprehension  that  within  thive  years 
after  fifty  years  it  might  he  taken  o\er  nt  i\uy  time. 
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^  Let  me  point  out  hei'e  what  I  regard  as  a  vitally  important  con- 
sideration. As  Secretary  Fisher  explained,  the^  have  operated 
as  they  chose,  and  I  believe  with  some  success,  m  the  matter  of 
adjusting  the  Chicago  franchise  for  their  street  railroads.  The 
States  are  operating  in  various  ways.  The  municipalities  are  op- 
erating in  various  ways,  and  the  franchises  are  within  the  control  of 
the  authority  that  controls  the  continuation,  limits  the  operation,  and 
has  the  say  as  to  the  expiration  of  the  right  which,  of  course,  in  one 
way  or  another,  is  of  inaefinite  and  practically  perpetual  continuance. 

1  now  invite  any  gentleman  supporting  this  bill  in  its  present  form 
to  show  me  any  provision  in  any  law  wnereby  any  authority  except 
the  one  that  g^rants  the  franchise  and  directs  the  use  and  has  toe 
legal  responsibility  and  the  jurisdiction  over  the  people  that  enjoy  it, 
grants  a  franchise  terminable  at  a  certain  date  or  during  which  they 
undertake  to  control  the  industry. ' 

The  fatal  mistake  is  in  assuming  that  the  Governments  which  is  the 
owner  of  the  lands,  controls  the  business,  controls  the  industry,  grants 
the  franchise,  and  fixes  the  life,  fixes  the  termination,  the  earnings, 
conducts  the  business  of  the  corporation,  when,  as  a  matter  of  fnct^  it 
does  not  and  can  not.  Nobody  has  ever  come  forward  and  made 
an  argument  that  the  United  States  could  do  the  thinjrs  that  vlw 
essential  to  l)e  done  in  connection  with  the  d^'termination  of  how 
long  a  corporation  shnll  live,  how  it  shall  l)c  conducted,  when  it  shall 
expire,  and  to  whom  its  properties  shall  go. 

Therefore,  in  undertalcing  to  say  that  in  this  instance.  l>ecause  vou 
might  own  40  acres  of  land  w^hich  might  happen  to  be  upon  the  public 
land,  as  to  that  particular  industry  the  United  States  is  the  controller 
and  the  manipulator  of  that  business,  and  controls  its  life  and  death. 
is  wholly  at  variance  with  the  principles  of  law  and  government  in 
this  country  under  the  Constitution  of  the  United  States  and  the  laws 
of  the  several  States.  It  is  incompatible  with  sound  law,  with  sound 
financing,  and  permanency,  and  coherency  in  the  prosecution  of  in- 
dustries, and  is  nonexistant  anywhere  else  that  I  know  of  anywhere 
in  this  world.  Certainly  it  is  in  the  United  States,  under  any  law  of 
Congress  or  of  the  States. 

It  is  one  thing  for  the  TTnited  States  (lovemment  to  say  how  lonjr 
a  corporation  shall  enjoy  a  franchise  and  how  it  shall  conduct  it^^ 
business  within  its  jurisdiction,  but  when  it  undertakes  to  say  that 
nnd  all  the  nther  things  I  have  enumerated  with  respect  to  matters 
not  within  its  jiirisdi<-tion,  bnt  ussiinuMl  to  U*  within  its  control, 
through  the  mere  incidental  control  of  the  right  of  wav  over  its  Y^ub- 
lie  lands,  we  are  absnbitely  undertaking  to  do  sometding  that  fun- 
damentally can  n<»t  be  done,  in  my  judgment,  that  ought  not  to  Im» 
attempted  to  l)e  done,  In^cause  it  will  only  result  in  reaction  and  injus- 
tice on  both  the  Ciovernmeftt  and  the  people. 

I  think  what  I  have  said  covers  the  nuiin  suggestion,  and  I  will 
not  go  into  detail,  l)ecause  that  has  been  partially  covered  by  others 
as  to  the  remainder  of  that  section. 

Section  7  provides: 

'lll.'C      W  I  ••!*•.     in     l|l«»     llhlLMIHMll     of     llli*     Si'«|rl.il>      nf     llil*     lllt(TI«»r.     !lH»     jH|l»;lo 

!iitrr«-».f  rr<|iilii'N  i»r  Jn^fHi*'-  \\h*  <»\»'<iit mn  I»>  .my  h"**.*'**  (»f  «MitiiiM<'iH  for  IIh* 
HfiN*  mill  ili'l.\«T>  of  t»l<M*irl«*.»l  iMHML'v  f«»r  ittI'mU  o\t»«iiillnir  b«»\otnl  tho  Uft"  «»f 
the  lojiM*.  liiii  for  not  more  tlum  l\viM»t>  ^viir**  ilioi<».'ft»'r.  HU«*h  rontr-irts  niny  !>•» 
pntoHMl   lnt»»   n|M»n   ili»»  iip|'r«»>.>'   ''f  tUv  '<.ili1    S«MT<»tary.  iiuil   ih»»renfr»»r.   In   th«» 
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H  vet  It  uf  the  exercise  by  the  United  States  of  the  optiou  to  t«ke  over  the  plant 
III  the  niiinner  provided  in  sections  five  or  six  hereof,  the  United  States  or  its 
new  lessftte  ^h\\  assume  and  fulfill  all  such  contracts  entered  into  by  the  first 


That  whole  provision  is  simply  intended  to  cover  the  assumption 
that  these  corporations  can  enter  into  contracts  that  will  interfere 
with  the  exercise  of  the  right  by  the  United  States  or  by  a  State  to 
regulate  rates. 

It  is  perfectly  well  settled  in  numerous  decisions  of  the  Supreme 
i  onrt  ot  the  United  States — for  intance,  in  one  case  decided  about  a 
year  ago — ^where  passes  had  been  granted  for  the  life  of  certain  per- 
sf^ns  injured  on  railroads,  and  were  lawful  at  the  time,  and  when  the 
law  against  passes  came  into  effect  the  United  States  Supreme  Court 
was  asked  to  pass  upon  whether  those  laws  interfered  with  those 
passes  or  not,  whether  the  passes  intei*fered  with  the  reflation  or 
not,  and  they  decided  that  they  did  not  and  became  invalid  when  the 
law  prohibiting  passes  was  passed. 

All  contracts,  of  course,  that  affect  the  public  service  ani  subject 
Co  the  regulative  laws  of  Congress  in  proper  cases,  and  the  regulative 
laws  of  the  State  in  all  other  cases.  If  it  were  not  so  and  if  the 
United  States  desired  to  pass  a  law,  it  ought  to  pass  a  law  that 
would  apply  uniformly  to  all  similarly  situated  corporations  and 
provide  like  regulation  of  all  of  the  related  industries,  and  not  single 
oi;t  these  industries  and  say  that  these  incidental  ones  that  are  upon 
(be  public  lands  can  not  make  contracts  that  it  is  assumed  others 
<mn  make. 

Suppose  I  concede  the  position  of  the  gentlemen,  and  suppose, 
except  for  this  law,  such  contracts  could  be  made,  and  they  would  be 
lawful  and  enforcible.  Do  you  suppose,  if  that  could  be  done,  and  if 
these  industries  that  are  incidentally  operating  on  public  lands  could 
rie  prohibited  from  making  contracts  that  others  could  make,  they 
c*>nl<l  compete  successfullv  with  them?  Certainly  not.  The  answer 
I-  that  all  should  be  subject  to  the  same  regulations.  But  if  they 
were  not,  and  this  bill  were  necessary  to  prevent  hurtful  contract^ 
then,  if  all  others  could  go  to  a  man  and  say,  "  I  will  give  you  a  con- 
tract good  for  20  years,  or  80  years  or  40  vears  or  50  years,"  and  the 
'Kher  people  could  not,  the  fellow  that  could  not  would  have  to  throw 
.f>  his  hands.  That  is  all  there  is  about  it.  We  must  have  the  opera- 
tir^n  of  equal  laws,  equally  operating  as  to  all  related  industriea 
( Hherwise  there  can  be  no  successful  financing  or  successful  competi- 
tion between  those  industries. 

I  f  it  is  a  good  law,  if  it  is  needed — I  do  not  think  it  is,  at  all— but 
if  it  is,  it  should  apply  just  as  much  to  industries  not  operating  on 
public  lands  as  to  those  that  are. 

I  have  alreadv,  perhaps,  said  almost  sufficient  upon  section  8, 
wliich  provides  f  >r  the  fixing  of  the  rent  or  the  charge,  us  it  is  put 
n  the  lease: 

The  Secretary  of  the  Interior  is  niitUorlzed  to  specify  In  the  lenne  and  to 
'1.  U«ct  charges  or  rentals  for  all   power  devolopeil  and  sold  or  usod  by  th» 
fifvtf^  for  any  purpose  other  thnn  thi»  o])er.»ti<»]i  of  the  plant,  and  the  proceeds 
tliail  l>e  paid  Into,  reserved,  etc. 

Just  parenthetically  I  will  observe  that  I  am  not  worrying  very 
Diuch  Bhoxit  where  the  proceeds  shall  be  paid,  l>ecause  it  would  be 
like  the  case  of  the  boy  eating  the  apple.     I  don't  think  there  is 


'  -  :  "le,  however,  I  think  thi> 

•..-  C'>  be  un  excise  tax  <»f   >«» 
5'  -    V  latever  measure  y<iu  riiiv 

■'  .    I  I  projects  upon  the  puMir 

^  .♦  ":iited  States  Treasury  proh- 

-  :   ;  ropriated  to  where  it  shoiill 

-•.;.f>  should  go  there,  and  go  there 

--....■>  \:th  over  OO  per  cent  of  th»*ir 

t.:i  wmild  probably  come  in  unthT 

>    ■•  .'^ere  for  some  assistance  lH»foiv 

:./•  w^rh  the  reclamation   fund  uiiil 

•  ^-  ..-ided.    I  tell  youHhat  it  would 

.    -I'liie  of  the  States  largely  affec't^^l 

c-  ..i  s  went  uito  the  law,  whei-eby  isinl 

,    «  i  iividend  to  the  Federal  Treasury 

;   ^  &  matter,  however,  that  I  am  only 

.  .  I  am  simply  going  to  remind  ycui 

'■  \  '1  ced  States  ought  to  hesitate  a  lonsr 

.    -^-^    'V  the  highest  competent  authoritii's 

^  :hey  delegate  or  attempt  to  (kdepite 

-    t.»^<'i'ile  and  arbitrary  power  to  fix  an 

„    :C  of  any  industry,  at  his  will  and 

^     ,  » V  .t.1*  >t  can  be  done  or  not,  and  next  as  in 

.^    I-  noc.    I  do  not  believe  that  it  either  can 

_  ,   I*  .V  done.    And,  assuredly,  the  Ccmgn^s 

.*  \:\  ^  >uoh  thinff. 

^  ^:^v>tion — and  I  want  to  make  it  as  clear 

)   >  chis:  That  it  might  be  supposed  that 

^  .;  -n  to  this  effect,  but  since  1901  we  have 

.     .  I     f  liH)l.    The  act  of  1901  refers  to  per- 

X    a:*  U  under  rules  and  reflations  made  by 

•  .•    x't.  and  that  such  permit  shall  not  imply 

X    •  tiient  right — I  am  not  trying  to  quote  the 

.       »    ^  ^  inowhat  familiar  to  every  member  of 

x?<.  n-^t-lation  equivalent  to  the  tWris  bill  has 

,     /.,.  X  departments  of  this  (lovemment.    Rules 

-..  f  t  domain,  the  rieht  of  connections,  the 

.  .     ^  ,^1,  have  been  legislated  upon  and  covered. 

\^      ,  M.  . '  4«  ivrhaps  for  tne  convenient  reference  of 

,    ...  <  >\  i<h  to  insist  upon  it  as  a  part  of  my 

,c-MUV.omt*  of  reference  of  this  committee  I 

,.  ^  ,^^  by  Dr.  Smith  of  the  rules  and  regula- 

. «    *  M  the  Interior  under  an  act  that  does  not 

,  ^  ,   V   of  «"y  charge  except   it   is  claimed,  of 

.\r      Vhat  d<H»s  not  authorize  the  enactment  of 

.  -    *■   ,»u\ thing  els4»  for  the  government  of  anv 

'  i">.  for  the  protection  and  duration  of  loca- 

•  o    N?  t"u»  public  lands.    With  no  word  from  dm- 

! .'  . ...  x\  th  no  word  from  Congress  al)out  the  regu- 

\\'.t*i  no  word  from  Congress  al)out  the  ct)n- 

o»v  lt:ive  already  U^en  enacted  by  the  depart- 

",.1  .ind   n^guhitions  nnd  orders  equivalent  to 

•  rit  i^  rontrtined  in  the  Ferris  bill. 
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That,  therefore,  brings  me  to  this  suggestion :  That  if  there  is  no 
objection  I  would  like  to  have  that  form  of  permit  here  included  for 
the  reference  of  the  committee.  But  if  it  is  thought  that  it  is  suffi- 
ciently available  so  that  that  is  not  necessary,  just  leave  it  out. 

The  Chairman.  It  is  in  the  House  hearings,  is  it  not? 

Dr.  Smith.  Yes. 

Mr.  Short.  If  that  is  so,  I  suppose  it  is  not  necessary  to  reprint  it 
here.  I  think  I  have  sufficiently  called  it  to  your  attention.  I  have 
done  that  to  brin^  you  to  this  suggestion:  These  gentlemen  here 
who  are  representing  the  (TO\ernment  and  the  public  interest,  or 
who  are  endeavoring  to  do  so,  are  just  as  much  interested  in  a 
workable  constitutional  and  fundamentally  correct  bill  as  any  of  us 
can  be.  Of  coiirse,  it  will  be  to  the  discredit  of  all  of  us  and  to  the 
United  States  if  any  unconstitutional,  illogical,  and  unworkable  bill 
is  passed  whereby  controversies  and  confusion  and  undesirable  policy 
shall  \ye  established  and  whereby  developments  shall  be  hindered. 

I  simply  submit  to  you,  then,  this  consideration,  and  I  think  it  is 
the  most  important  thing  that  I  propose  to  sa^:  That  the  elimina- 
tion of  every  affirmatively  bad  feature  from  this  bill  will  not  make 
a  good  bill  out  of  it  at  all  or  anything  of  any  value  to  the  States  or  to 
the  investor,  because  under  the  form  of  the  bill  they  may  lease  or 
not:  they  may  lease  for  50  years  or  no  years j  they  may  charge  much 
or  little:  in  other  words,  they  ma^  suspend,  limit,  or  so  load  the  lease 
with  rules  and  regulations  that  it  can  not  l)e  exercised  or  enjoyed 
and  so  that  investors  will  not  take  it. 

In  other  words,  it  is  an  affirmative  grant  of  powers  to  do  every- 
thing by  rules  and  regulations  that  has  already  oeen  put  in  the  bill, 
and  a  great  deal  more,  and  gives  the  sanction  and  approval  of  Con- 
fn^ess  to  that  sort  of  procedure. 

I  therefore  urge  upon  the  committee  as  strongly  as  I  can  that  if 
constructive  legislation  is  adopted  it  must  be  specific,  it  must  be 
written  in  the  law,  and  the  rules  and  regulations  of  the  department 
roust  be  confined  to  those  rules  and  regulations  which  will  carry 
oat  the  law,  and  not  extend  or  suspend  the  law.  I  think  it  will  be 
agreed  that  those  ideas  are  fundamentally  right.    They  are  the  ideas 

rn  which  the  coui-ts  usually  proceed,  and  the^  are  the  ideas  that 
L1I4  control,  and  unless  we  have  a  specific  bill,  with  specifically 
definite  rights,  with  specific  and  definite  rentals — in  other  words, 
devoid  of  any  provisions  under  and  in  connection  with  which  the 
rules  and  regulations  such  as  proposed  b^  these  gentlemen  can  be 
Dude.  It  may  be  that  these  gentlemen  will  not  adopt  them.  I  am 
still  exceedingly  young,  but  I  have  seen  a  procession  of  these  wise 
men  oome  along,  and  I  have  seen  permits  and  regulations  issued,  and 
I  have  seen  them  revoked  wholesale.  Every  company  I  have  rep- 
resented has  been  left  hanging  by  its  eyebrows  without  a  permit  at 
all  until  another  one  came  along  in  an  entirely  different  form. 

Senator  Ci^rk.  I  want  to  call  your  attention  right  there  to  what 
&(r.  Fisher  said  in  his  testimony  before  the  House  committee,  that 
so  far  as  he  knows,  in  regard  to  certain  permits,  these  revocable 
permits,  in  none  of  them  had  the  power  of  revocation  been  exercised 
by  the  Interior  Department. 

Mr.  Short.  Of  course  I  did  not  realize  that  Mr.  Fisher  had  made 
a  btatement  of  that  kind.  If  he  did,  he  was  mistaken,  because  Secre- 
tary Garfield  revoked  25  bv  one  order. 
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Senator  Clark.  I  simply  referred  to  Mr.  Fiflher^s  statement,  which 
16  here. 

Mr.  Short.  Every  company  that  I  represented  had  its  permit 
revoked.    I  am  talking  about  that. 

Senator  Clark.  Here  is  Mr.  Fisher's  statement    He  says : 

He  [the  applicant]  need  not  fenr  In  regard  to  thlg  power  of  revocation  beinc 
put  In  the  Secretary,  that  it  would  he  arbitrarily  uKed.  He  knows  tbnt  ni> 
Secretary  of  the  Interior  would  exercise  that  power  arbitrarily,  and  this  re- 
BtiltR  merely  in  foisting  on  the  public  a  heavier  carrying  charge  than  would  be 
fixed  If  that  revocable  provlFlon  were  not  in  the  pei:niit.  Ro  far  as  we  know 
there  has  never  been  an  attempt  to  exercise  that  power  of  revocation. 

Mr.  Short.  Dr.  Smith  called  my  attention  to  the  fact  that  the  list 
of  those  revoked  is  contained  in  tne  report  of  the  House  committee. 
It  is  quite  a  long  list.  Not  only  were  tne  permits  referred  to  in  that 
list  revoked,  but  there  have  been  a  great  many  other  revocations  or 
rulings  equivalent  to  revocation. 

I  realize  that  it  will  be  stated,  and  it  ought  to  be  stated,  that  an 
initial  duration — and  to  a  certain  extent  there  is  an  effort  in  this  bill 
to  give  a  tenure,  and  that  after  you  have  once  got  a  lease  you  have  m 
ojsrtain  property  up  to  the  expiration  of  the  lease,  in  some  respects 
a  sufficient  tenure — ^yet  we  ou|Q:ht  to  understand  this,  that,  as  I  say, 
these  leases  and  the  water  rights  require  concurrent  development 
sufficient  to  hold  good  the  water  right. 

Back  of  this  Pacific  Light  &  Power  Corporation  reservoir  is  one 
of  the  finest  streams  of  the  United  Static,  and  sites  for  three  or  four 
other  reservoirs,  and  there  coiJd  be  developed  and  turned  into  what 
has  developed  a  little  less  than  200,000  horsepower  enough  to  develop 
between  400,000  and  000,000  horsepower — a  magnificent  proposition, 
but  an  enormously  expensive  one.  All  of  that  water  falls,  when  all 
the  power  plants  are  m,  5,400  feet  under  pressure  to  the  main  river, 
and  a  thousand  feet  below  that,  nearly.  So  that  vou  see  we  have 
some  elevations  out  there  as  well  as  (distances.  W^e  might  have  a 
lease  for  the  Big  (^reek,  but  we  could  not  take  a  lease  <m,  and  prob- 
ably nobody  else  could  use  the  waters  back  of  Big  Creek;  and  we 
want  to  know,  if  they  are  not  occupied  and  used  by  dtliei^s,  that  if 
we  want  those  others  we  shr4ll  know  whether  we  can  get  them  or  not. 
We  do  not  know  what  the  law  is  or  what  the  rent  will  l)e  f»r  what 
will  be  written  into  the  laws  or  the  least*. 

Here  I  call  attention  to  another  section-  -that  the  rules  and 
regulations  ai-e  not,  as  prescribed  in  this  act,  to  carry  the  act 
into  etToct,  as  is  usual,  but  rules  and  regulations  not  inconsistent 
with  the  act. 

My  frien<ls,  can  you  i*ealize  the  nature  of  the  liccnhc  that  Congr^*^> 
is  exteniling  to  n  num.  or  rather  a  pi'0(Ts>ion  of  uumi.  whm  it  only 
su^gc.^t*-  two  or  three  things  in  this  bill  at  all  anti  then  says  all  the 
iniunty  of  things  that  can  be  ilone  may  be  done,  exi-ept  they  shall 
not  Ik*  inconsistent  with  theso  two  or  threi*  thing*- J  Do  yon  think 
that  anyi»otly  >\ould  feel  secure  in  a  great  ime^-tnient  u|>on  which 
it  could  not  coiunience  to  earn  a  fair  return  for  in  or  !.*»  years,  to 
enter  up<»n  |)ul»lie  domain  in  competition  with  another  «^iniilnr  in 
du*»try  that  had  its  rights  Rxe<l  ami  clearly  umleiMiMid  and  ha»l 
almost  an  e<|uivalent  source  of  power  and  energy,  and  al»otit  the 
same  ct>sts  «lo  ycui  think  they  would  ilo  it  t  I  «!<»  not.  Ami  I  lH»lievr 
that  the  pa-^'-aire  of  anything  n»M*ml»ling  this  bill  woidd  Im»  n  cnlamit\ 
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and  therefore,  notwithstandiiig  mv  ^eat  respect  for  these  gentle- 
men ukI  my  desire  to  act  in  accord  with  them  always — and  I  wouhl 
not  change  them  or  substitute  anybody  else  for  them  if  I  could — 
nevertheless  it  is  my  duty  and  that  of  every  man  understanding 
this  subject  and  who  has  studied  it  as  I  have  to  address  this  com- 
mittee and  to  give  the  committee  the  benefit  of  his  judgment  hon- 
ejstly.  for  whatever  that  may  be  worth,  and  to  state  what  he  believes 
to  lie  the  fatal  and  fundamental  objections  to  this  whole  act. 

I  desire  to  say  that  I  do  not  believe  it  will  ever  come  about  that 
the  United  States  of  America  will  or  can  couple  the  fimctions  of 
municipal  or  civil  government  with  the  granting  of  rights  over  the 
public  lands  and  gi*ant  satisfactory  and  successful  rights  of  way  and 
exercise  civil  government  in  the  same  connection.  I  challenge  any- 
body to  state  how  it  could  be  done  just  because  incidental  industries 
are  incidentally  locnted  on  the  public  lands,  with  no  power  of  the 
Uovemment  over  connected  or  adjacent  or  competing  industries. 

There  is  one  other  point  I  want  to  make  right  there:  Secretary 
Fisher,  who  is  a  very  brilliant  man,  certainlv,  and  who  has  certainly 
presented  this  matter  very  capably,  said,  ^  If  this  charge,  whatever  it 
may  be,  does  not  come  out  of  the  power  companies,  why  do  they 
object  to  it?"  Well,  gentlemen,  that  ought  to  he  simple.  Of  course 
in  all  ordinary  instances  the  rates  are  regulated  in  such  a  way  that 
whatever  the  power  company  pays  under  its  lease  is  a  part  of  the 
expenses  that  go  into  the  rates  that  the  public  pays.  Senator  Works 
's  so  familiar  with  that  that  he  could  elaborate  it  to  you  much  better 
than  I  could,  and  it  is  not  necessary  for  me  to  speak  about  it.  Do 
vou  not  realize,  however,  that  out  in  California,  for  instance,  we  have 
in  conjunction  the  opportunity  for  the  finest  and  greatest  develop- 
nitnit  of  power,  with  market,  that  there  is  anywhere,  perhaps;  but 
^}de  by  side  with  that  we  have  the  development  of  oil  which  may  last 
15  or  20  years,  or  50  or  60  years,  exceedingly  abundant,  of  the  quality 
for  foeK  and  verv  cheap.  So  that,  while  we  have  an  abundance  of 
successfully  devefoped  water  power,  we  are  face  to  face  with  competi- 
'um  that  may  any  day  go  under  the  fair  cost  that  will  be  allowea  us 
Dv  the  railroad  commission.  When  that  is  so,  the  gentlemen  here 
who  have  suggested  that  it  may  be  that  one  power  product  will  cost 
S200  for  instaflation  and  another  $150,  and  maybe  there  are  some  that 
would  not  cost  over  $100 

Senator  Clark.  Per  horsepower? 

Mr.  Shoht.  Per  horsepower,  yes;  that  if  the  Secretary  was  not 
authorized  to  collect  the  rent  sufficient  to  equalize  the  difference  be- 
tueen  what  one  company  could  earn  and  what  the  other  company 
could  earn,  the  people  could  not  get  it — ^I  do  not  put  my  hand  in  my 
pocket  to  see  whether  I  would  get  that  or  not,  for  several  reasons. 
In  the  first  place,  if  one  cost  $200  and  another  cost  $100  and  the  dif- 
ftrt-nce  was  met,  the  $100,  in  other  words,  charged  in  the  rent,  there 
vould  be  $6  per  horsepower  per  year  rent  to  equalize  the  6  per  cent 
that  the  one  would  run  over  the  other.  That  would  probably  enable 
the  United  States  Government,  when  these  powers  were  thoroughly 
.i*'^  eloped,  to  repeal  the  income  tax  laws,  because  it  would  provide 
ir«f»wt  that  amount  if  it  were  applied  largely  enough.    I  tmdertake 

before  the  Board 


tn  say,  however,  that  any  lawyer  that  would  ^  befon 
of  Kailroad  Commissioners  of  the  State  of  (  alifornis 


and   arfirue 
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tliat  he  admitted  that  his  installation  had  cost  hint  $100  for  eacii 
horsepower  and  that  another  had  cost  somebody  else  $200,  and  thai 
he  should  be  allowed  to  earn  6  per  cent  on  $200,  would  be  disharnsl 
or  disqualified  from  presenting  cases  liefore  that  commission  again, 
because  they  fix  it,  as  every  man  should  know,  upon  the  cost  or  the 
development  of  the  pi-oject  with  relation  to  the  corporati(m  havinu 
its  rates  regulated — and  the  devil  take  the  hindmost. 
.  If  coal  in  California  still  cost  ten  or  fifteen  dollai-H  a  ton  and  tiu'ro 
was  no  oil  and  there  was  no  development  of  power  other  than  hydro- 
electric except  b^  coal,  is  anybody  cra^  enough  to  suppose  that  the 
Railroad  Commission  of  the  State  of  California  would  allow  power 
companies  that  were  able  to  furnish  power  in  competition  witn  coal 
at  $2.50  or  $3  a  ton  to  run  up  to  eight  or  ten  or  twelve  dollars  a  tout 
No ;  there  is  absolutely  nothmg  in  it  at  all.  There  is  no  merit  in  the 
proposition.  No  company  can  complain  as  long  as  it  gets  earnings 
on  its  honest  investment  as  measured  by  the  governing  authority  and 
upon  its  obsolescence  and  depreciation  and  necessary  cost  of  opera* 
tion.    That  is  all  there  is  to  it 

The  very  fact  that  the  Secretory  has  this  idea  that  he  ought  to 
charge  enough  to  equalize  the  cost  so  that  the  good  project  would  be 
just  as  bad  as  the  oad  one — that  is  what  it  amounts  to,  don*t  you 
see — the  very  fact  that  he  has  this  idea  would  be  sufficient  ground 
for  these  people  who  are  developing  these  industries  and  the  people 
who  are  to  be  served  to  avoid  coming  in  contact  with  an  idea  like 
that;  because  it  would  cost  them  a  great  many  million  dollars,  be- 
cause this  would  regulate  the  service  up,  not  (iown;  it  would  regu- 
late the  cost  consistent  with  the  expensive,  not  tiie  inexpensive, 
plants.  I  undertake  to  say  if  you  will  examine  that  subject  you 
will  eliminate  all  such  ideas.  The  two  argumento  against  the  charge 
are: 

First,  if  these  people  make  tliese  developments  they  must  be  able 
to  anticipate  and  meet  any  competition  from  coal  or  oil  or  other  de- 
velopment of  power,  and  if  they  a!*e  charged  heavily  they  can  not  do 
that.  Therefore  they  are  interested  in  keeping  tlie  charges  down. 
Primarily  and  fundamenUUy,  however^  the  people  of  every  State 
and  the  regulative  boards  are  interested  in  keeping  these  rates  down, 
and  will  be  obliged  to  pay,  in  the  end,  except  in  instances  of  excep- 
tionally cheap  fuel,  whatever  charge  is  im|)08ed  by  the  Federal 
Government  on  these  uses. 

There  is  another  clause  that  I  want  to  call  to  the  attention  of  the 
committee : 

That  lenMOH  for  the  development  of  jMiwer  by  municipal  rori>(>ratloaa  aoMy 
for  munirlpiil  umo  Hball  be  iMnupd  without  rentiil  cbante,  nnd  thiit  leaara  for  the 
development  of  iiower  not  In  ext^esii  of  25  boriietiower  may  be  Iwiued  to  Indl- 
vldualH  or  ii>4MK*iHtlonH  for  domestic,  utlutng.  or  IrrlientUMi  uw»  without  snch 
charge. 

I^t  me  suggest  two  or  three  things  in  regard  to  thai.  It  is  an  im- 
portant clause. 

If  it  is  issued  to  a  municipal  corporation  solely  for  municipal  iim»« 
I  would  not  know  whether,  if  a  city  were  engaged  in  the  mimicipal 
business  of  supplying  its  inhabitants  with  water  or  power,  that  would 
be  a  municipal  use  or  not  I  presume  it  would.  At  any  rate,  how- 
ever, we  must  assume  that  it  pro\ides  for  discrimination.  There 
are  several  ieHs<ms  whv  that  shouhl  not  l>e  allowed.    This  is  not  a 
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charge  for  the  use  of  the  land  by  the  Government,  but  upon  the 
right  to  enjoy  the  proceeds  of  industry  over  that  land  and  a  tax  upon 
the  development  of  the  power.  I'herefore  you  will  have  in  mmd, 
m  considering  this,  that  the  Supreme  Court  of  the  United  States 
has  several  times  decided,  and  applied  it  to  South  Carolina  in  the 
liquor  cases,  that  where  a  St«fte  or  municipality  was  engaged 
in  the  business  of  supplying  its  inhabitants  with  water  or  liquor — in 
South  Carolina  it  happened  to  be  liquor — that  it  was  to  be  treated 
and  lased  like  any  other  corporation  engaged  in  that  business;  in 
other  words,  it  was  not  carrying  on  a  recognized  function  of  govern- 
ment Therefore  this  bill  would  provide  that  this  excise  charge 
that  the  Constitution  of  the  United  States  says  shall  be  uniformly 
levied  shall  not  be  uniformly  levied,  because  it  says  that  they  shall 
not  be  charged  anything  for  these  municipal  uses. 

It  also  says  that  there  shall  be  no  charge  in  the  case  of  leases  for 
the  development  of  power  not  in  excess  of  25  horsepower. 

It  may  be  suggested  that  that  is  upon  the  theory  that  the  exemp- 
tion is  l>eneficial  and  that  the  charge  will  be  large  enough  so  that  it 
IS  a  ^ood  thing  for  somebody  to  be  left  out  from  under  it.  Other- 
wise It  would  not  be  there.  It  is  something  you  want  to  get  away 
from.  I  agree  with  that.  That  is  one  thing  I  am  trying  to  get  away 
from.    All  of  us  will  be,  I  think,  before  we  get  through  with  it. 

Therefore  this  would  provide  that — suppose  Sacramento,  Cal.,  was 
engaged  in  regulating  the  supplying  of  power  to  its  inhabitants  by 
a  corporation  operating  under  a  lease,  it  would  pay  a  tax  which 
woula  come  out  of  the  consumers  in  Sacramento,  while  if  Fresno, 
where  I  happen  to  live,  had  a  municipally-owned  plant  and  operated 
it  wholly  for  municipal  purposes,  it  would  not  pay  the  same  charge 
that  the  people  of  Sacramento  pay.  Where  can  be  found  the  reason 
for  such  a  distinction? 

It  may  be  suggested,  and  I  think  the  gentlemen  themselves  would 
agree  that  if  there  were  any  preferences  or  exceptions  in  this  thej 
should  apply  to  all  public  service  alike;  because  the  powers  of  emi- 
nent domain  run  to  public  service,  and  the  right  of  regulation  runs 
to  public  service,  and  in  this  instance  the  cost  is  added  to  the  bill  that 
the  people  pay,  and  therefore  there  should  be  no  discrimination  be- 
tween any  companies  operating  a  public  service.  I  do  not  believe 
that  there  should  be  any  at  all.  Clearly  there  should  be  none.  I  do 
not  believe^  to  be  frank,  that  there  can  be  any  discrimination  under 
the  law.    In  any  event,  I  do  not  think  there  should  be  any. 

I  will  add  this  further  reason,  and  I  ask  you  gentlemen  to  con- 
sider this:  Suppose  that  the  city  of  Sacramento,  that  I  referred  to, 
is  using  power  generated  by  water  for  municipal  purposes,  and  as 
they  are  doing  to  a  large  extent,  some  farming  lands  on  the  west  side 
of  the  Sacramento  Valley  are  using,  or  desire  to  use,  an  equivalent 
amount  of  water  to  pump  water  for  irrigation,  the  Secretary  of  the 
Interior  shall  exempt  the  municipality  and  shall  impose  some  rental 
nptm  the  fanning  community  enjopng  the  same  rights  from  the 
Federal  Government?  I  see  no  reason  why  there  should  be  written 
in  any  law  a  provision  that  the  man  in  town  shall  not  pay,  for  eouiva- 
If nt  service,  the  same  as  the  man  that  lives  on  the  farm ;  ana  that 
di5%crimination  is  in  this  bill. 

Senator  Norris.  I  would  like  to  ask  a  question  in  connection  with 
what  yon  mentioned  a  few  moments  ago  about  the  decision  of  the 
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Supreme  Court  in  connection  with  the  South  Carolina  liquor  bosi- 
ness.  It  seems  to  me  that  there  is  a  distinction  here,  or  that  the  point 
is  ^orth  considering  whether  there  should  be  one  or  not,  for  the  sake 
of  this  ar^^ument,  taking  the  bare  proposition  of  the  Govemmmt^B 
ri^t  to  discriminate  in  favor  of  a  municipality.  As  I  understand, 
it  IS  based  on  the  theory  that  the  Government  owns  the  land  on  which 
it  is  necessary  to  develop  the  power.  Would  it  not  be  perfectly  eon- 
stitutional  for  the  Government,  through  an  act  of  Oangress,  if  it 
wanted  to,  to  lease  this  particular  land  to  an  individal,  we  will  aav, 
without  charging  him  anything,  and  if  there  were  half  a  dooen  indi- 
viduals who  wanted  it  to  si ve  it  to  one  t  There  would  be  no  con- 
stitutional inhibition,  would  there,  because  it  is  the  use  of  Govern- 
ment property  upon  which  the  right  to  levy  this  tar  is  based,  and 
the  Government  could,  therefore,  give  it  to  an  individual  and  di»» 
criminate  against  another  individual  if  it  wanted  to. 
Mr.  Short.  But,  Senator,  in  the  clause  where  the  public  lands  were 

S anted  by  the  States  to  the  Federal  Government,  that  clause  in  the 
institution,  it  says  that  this  shall  not  operate  to  the  prejudice  of  an}* 
particular  State,  and  therefore  if  the  United  States  undertakes  to 
exact  a  charge  that  is  not  measured  by  the  value  of  the  land,  but 
upon  the  industry  developed  on  the  land,  it  does  operate  to  the  preju- 
dice of  that  State.    You  would  have  to  agree  to  that 

Senator  Norrib.  The  Government,  if  it  wanted  to,  as  it  has  prac- 
tioallv  to  a  great  extent  in  the  past,  could  ref tise  to  let  anybody  use 
this  land  and  abeolutely  prohioit  tlie  development  of  a  4>articular 
locality  if  it  wanted  to. 

I  do  not  undei*stand  why  the  (jrovernment,  as  long  as  it  could  do 
that,  would  be  subject  to  that  legal  inhibition  that  says,  in  the  South 
Carolina  ciuse,  that  if  the  State  went  into  tiie  whisky  business  it  ii» 
subject  to  the  same  laws  that  apply  to  anybody  else.  Here  the  Gov* 
emment  is  leasing  some  of  its  own  prormrty,  and  I  take  it  that  it 
could  lease  it  to  anybody  or  not  as  it  pleased.  It  could  lease  it  to 
John  Smith  and  let  Sam  Jones  stav  otit  in  the  cold,  even  thou|^  he 
was  just  as  much  entitled  to  it  as  the  other  fellow. 

Mr.  Short.  Let  me  sugge^  this,  Senator:  I  am  going  to  submit 
to  you  a  brief  containing  (|uotations  from  decisions  of  the  Supn^nit* 
Court  of  the  United  SUiU's.  Vou  will  understand  the  reason  I  do 
not  agree  when  vou  read  tluit,  that  it  is  absolutely  optional  with  tlie 
United  Staten  wliether  the  State  shall  build  a  i*oad  to  the  State  cnpi- 
taK  or  the  railroad  through  the  State,  or  a  transmission  line  or 
develop  it«  waters  or  not.  I  do  not  think  if  it  ever  comes  to  the  point 
where  tlxe  Federal  Ciovernment  undertakes  to  as^tert  that  it  (*ould  H\ 
it  so  tluit  the  (i[overnor  of  the  State  could  not  go  to  the  nipitul  on 
a  road,  and  if  it  couUl  do  the  one  it  could  do  the  other,  i  do  not 
think  it  could  do  anything  of  tlie  kind;  and  when  you  read  these 
d(M*isions  Uiat  are  quoted  in  my  brief,  I  tliink  you  will  agree  witli  me. 

Senator  XoRuis.  Your  legal  proposition  is  that  when  the  Govern- 
ment leas4's  these  lands  it  has  to  lease  them  to  everybody  alike;  that 
it  ran  not  discriminate  as  it  dcx's  undertake  to  do  in  the  bilH 

ilr.  Shout.  I  am  not  undertaking  to  disnt>^  that  question.  Sena- 
tor, but  the  preeiM*  (pie.stion  rais«Ml  in  this  hill-  confining  it  strictly 
to  that:  That  uhen  it  undertakes  to  say  tlint  a  tux  uyHyn  the  devel- 
o|H»4l   industry  .shall   l)e  the  ronditioii.  that,  of  eourse,  the  United 
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States  Government  could  not  repeal  the  equality  of  right  and  taxation 
in  thoee  Stales  only  where  it  has  public  lands  and  as  to  the  industries 
operating  on  those  lands;  and  if  it  undertakes  to  measure  its  charge 
by  the  industry,  it  is  levying  an  excise  tax  and  can  not  get  away 
from  it  and  getting  enormous  revalues  as  the  result  of  doing  it. 

This  bill  oould  be  operated  so  that  the  Government  would  get 
$lOOjOOO,0OO  under  it  and  not  upon  the  use  of  its  lands,  but  upon  the 
eojovment  of  the  industry  in  a  State,  and  by  levying  excise  taxes  on 
products  of  that  industry  which  the  Constitution  of  the  United 
States  says  must  be  uniform. 

Do  anv  of  us  believe  that  the  Supreme  Court  of  the  United  States 
would  allow  the  United  States  Government,  if  it  was  willing  to  use 
the  public  lands  as  a  subterfuge,  to  say,  for  instance,  that  if  you  ship 
freight  over  a  railroad  on  public  lands  you  should  pay  so  much  a  ton 
on  the  freight  going  over  them,  which  is  the  same  as  if  you  devel- 
oped power  and  run  it  over  public  lands;  that  you  shall  pay  such  a 
percentage  if  you  do  that?  I  have  to  hurry  through,  you  under- 
sund,  so  that  I  do  not  take  up  time  to  discuss  that  more  at  length. 

I  have  very  carefully  prepared  the  decisions  of  the  Supreme  Court 
of  the  United  States  up  to  a  certain  date  applying  to  tnis  question, 
and  I  shall  be  glad  to  hand  a  copy  of  it  to  you  and  ask  to  have  it  put 
in  the  record. 

Senator  Norris.  I  shall  be  very  glad  to  examine  it,  for  my  part. 

Kr.  Short.  It  is  really  very  interesting.  You  understand  some  of 
these  que^ions  came  up  in  the  early  history  of  the  country,  along 
aboQt  the  time  that  Webster  and  Hayne  had  their  famous  debates 
in  Congress  over  these  public-land  questions,  and  a  little  before  that. 
And  from  that  time  on  the  United  States  Government  became  so 
liberal  and  so  acquiescent  and  so  generous  in  the  use  of  the  public 
lands,  not  exacting  even  the  compensation  that  it  could  exact,  not 
requiring  any  unreasonable  conditions,  and  sometimes  not  even  rea- 
sonable conditions  for  their  use  and  enjoyment,  and  the  development 
of  waters,  the  building  of  roads  and  railroads,  the  construction  of 
telephone  and  telegraph  lines,  and  so  on,  that  nobody  had  a  chance 
to  raise  any  constitutional  question  against  the  United  States,  because 
it  was  such  a  liberal  trustee  and  recognized  the  rights  of  everybody, 
sr»  that  nobody  could  raise  a  question.  It  is  only  just  now  that  some 
of  these  cases*^  will  be  reaching  the  Supreme  Court,  as  fast  as  they 
can,  in  order  to  have  these  questions  finally  determined,  with  refer- 
ence to  the  points  I  have  b^n  discussing,  perhaps  not  so  much  the 
governmental  features  of  this  bill  but  the  features  Senator  Norris's 
question  leads  to. 

First,  I  wish  briefly  and  very  succinctly,  if  I  can,  to  refer  to  sec- 
tion 9  of  the  bill,  wherein  it  is  provided : 

Tliat  in  case  of  the  development,  generation,  transmission,  or  use  of  power 
<*r  energy  under  a  lease  given  under  this  act  in  a  State  which  has  not  provided 
«  commission  or  other  authority  having  power  to  regulate  rates  and  service  of 
fn'^T'trtcal  energy  and  the  Issuance  of  stock  and  bonds  by  public-utility  corpora- 
tuam  engaged  in  power  development,  transmission,  and  distribution,  the  con- 
rrr>l  of  service  and  of  charges  for  service  to  consumers  and  stock  and  bond  issues 
4h.in  be  vested  in  the  Secretary  of  the  Interior  or  committed  to  such  body  as 
lii-^y  be  nnthorized  by  Federal  statute  until  such  time  as  the  State  shall  provide 
•  'Hitniiituslon  or  other  authority  for  such  regulation  and  control. 

I  do  not  speak  as  a  power  corporation  attorney  in  this  instance. 
Un^anse  the  corporations  that  I  am  so  fortunate  or  so  unfortunate 
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as  to  represent,  as  the  case  may  be,  are  in  a  State  tliat  regiilfltc-s> 
everything  up  to  the  handle,  and  perhaps  a  little  beyond.  There- 
fore  I  speak  now  as  a  citizen  of  the  United  States.  I  simplv  want  to 
remind  you  gentlemen  that  the  Senate  of  the  United  States  Is  a  great 
constitutional  body,  two  from  each  State,  no  matter  how  big  or  ho%v 
little,  populous  or  thinly  populated,  because  the  founders  of  this 
Government  believed  that  irom  time  to  time  there  should  be  repre- 
sentatives of  the  Statics.  What  I  submit  is  that  there  is  no  founda- 
tion in  ccmstitutional  law  for  the  idea  that  merely  l)ec*ause  a  Statt- 
does  not  exercise  its  powers  of  govenuuent,  wholly  pertaining  to 
its  own  necessities — and  this  does  not  ai)ply  to  any*  interstate  com- 
merce or  anything  delegated  to  the  Federal  (jovernment — that  th*- 
Federal  (lovemment  can  go  in  there  and  do  anything  that  it  can 
not  do  in  any  other  State.  In  other  words,  it  is  settled,  if  any- 
thing is  settled  in  this  Government,  that  the  powers  of  the  Fed- 
eral Government  rest  upon  the  powere  that  are  conveve<l  to  it  by 
the  Constitution,  and  not  upon  any  mere  inaction  of  the  States. 
Now,  gentlemen,  you  understand  this  Ls  a  precedent.  This  is  an 
undertaking  to  say  that  if  a  State  does  not  pass  certain  laws,  which 
I  think  they  should  pass,  and  I  presume  they  will  pass,  that  thf* 
United  States  (Government,  solely  for  that  reason,  may  go  into  that 
State  and  legislate  and  control  the  people  and  the  industries  in  that 
State.  I  shall  not  take  up  the  time  of  this  body  in  indicating  the 
enormous  precedents  that  might  be  established.  If  the  State  did 
not  pass  aue(}uate  laws  for  the  protection  of  titles,  if  the  State  did 
not  )>ass  adequate  laws  for  the  protection  of  the  right  of  common 
attendance  at  the  schools  or  for  tne  right  of  carrying  on  or  voting  at 
elections,  for  the  right  of  doing  anything  else  that  it  was  thought 
that  it  ought  to  do,  that  the  United  States  (lovernment  could  invade 
that  Slate,  when  it  could  not  invade  a  State  that  had  passed  laws 
making  such  provision,  laws  satisf actor v  to  the  United  States,  and 
exercisi»  its  functions,  that  the  United  States  could  go  into  a  State 
and  exercise  those  functions  that  it  could  not  exerci.se  in  another 
State. 

That  section  of  the  bill  will  not  affect  me  or  any  man  I  represent 
before  this  body,  but  there  is  an  old  saying,  *'Do  unto  otnera  n.s 
you  would  that  others  WH)uld  do  unto  you.^*  And  do  not  imagine 
that  you  can  pass  laws  that  the  Western  States  may  or  may  not  do 
certam  things,  and  if  they  do  not  you  will  do  certain  things,  or,  a< 
the  Supreme  Court  of  the  United  States  said  in  one  of  its  important 
decisions,  *•  impose  your  opinions  upon  that  State,''  that  it  w*ill  not 
l>e  a  pivreclent  that  will  bo  a^serte<l  over  an^l  over  again  in  this 
country  and  in  this  UongroKs  that  we  can  go  into  a  State  and  do 
the.se  tilings  l)ecause  it  is  not  doing  tluMu  for  old  |H»ople  or  young 
people,  or  children,  or  pertaining  to  elections,  or  schools,  or  whnt 
ever  it  may  be. 

I  sav  that  it  is  for  the  common  intere*<t  of  every  citizen  of  the 
United  States  that  everything  in  this  bill  that  is  a  denial  of  common 
right  or  the  assertion  of  exceptional  juri.sdiction  either  within  a 
State  or  o>or  a  citizen  of  the  United  States  should  go  otit  of  that  bill, 
because  it  is  a  bad  precedent,  and  should  not  Im*  in  there,  for  fiinila- 
niental  ronstitutional  reas<ms,  although  it  dcH»s  not  apply  to  the 
)HMip]e  that  I  s|>eak  for  here. 
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Senator  Norris.  If  you  take  that  out  you  would  leave  the  matter 
absolutely  unregulated,  would  you  not,  when  it  was  carried  into  such 
a  State? 

Mr.  Short.  Absolutely  not. 

Senator  Norris.  What  would  apply  in  that  case,  where  the  State 
has  no  law  regulciting  it.    You  do  not  want  us  to  regulate  it. 

Mr.  Short.  You  understand.  Senator,  if  right  over  there  in  the 
same  school  district  there  is  a  power  plant  running  with  oil  or  coal, 
and  not  on  the  public  lands,  nobody  pretends  that  you  can  regulate 
the  rates  of  that  company,  because  the  State  is  not  doing  it. 

Senator  Norris.  I  understand  that  But  what  would  be  the  regu- 
lation— suppose  it  was  passed  with  that  out,  as  you  want  it? 

Mr.  Short.  Yes. 

Senator  Norris.  What  would  be  the  body,  if  any,  and  what  the 
regulation,  if  any,  in  that  event? 

Mr.  Short.  There  would  be  those  institutions  under  the  laws  of 
the  State  and  of  the  United  States,  all  of  the  regulation  that  is  vis- 
ited upon  related  industries  not  upon  the  public  lands.  You  under- 
stand these  companies  can  not  compete  with  each  other  in  most  in* 
stances.  The  competition  is  incidental.  Sometimes  they  do 
Largely  they  do  not,  because  you  can  only  send  your  power  as  far  as 
w>ur  lines  go.  Who  would  say  that  a  hydroelectric  plant  that  was  a 
freat  deal  more  desirable  in  the  public  interest,  operating  in  the  same 
jurisdiction,  should  be  regulated  by  the  Secretary  of  the  Interior, 
^hen  another  power  company  operating  eaually  cheaply  and  in 
competition  with  it  in  the  same  jurisdiction  snould  not  be  regulated 
At  aiU  because  it  is  not  pretended  that  the  rates  of  this  other  company 
ire  goine  to  be  regulated. 

Does  tne  Congress  of  the  United  States  want  to  regulate  an  inci- 
dental power  company  in  an  incidental  State  upon  an  incidental 
pi€ce  of  public  land,  and  allow  identical  industries  in  the  State  and 
all  the  otner  States  not  to  be  regulated  ?  I  undertake  to  say  that  you 
could  not  defend  that  at  all. 

If  there  is  one  thing  we  do  not  need  to  worry  about,  it  is  that  the 
;»eople  of  the  several  States  are  not  now  thoroughly  alive  to  their 
.  II  tf  rests,  to  regulate  their  own  business,  to  regulate  their  own  in- 
•iiii^ries  and  rights.  It  was  suggested  that  if  they  did  not,  then  if  the 
^•'cretarv  of  the  Interior  did,  why,  the  States  might  do  it.  I  do  not 
•aiow.  1  do  not  know  why  they  should,  if  they  have  a  cheerful  and 
•  <*n\eiuent  guardian  to  do  what  they  are  not  doing  themselves;  I  do 
liMt  know  why  they  should  get  busy,  unless  he  regulated  the  rates 
Vffher  than  they  thought  they  ought  to  be.  and  then  they  would 
i--ert  their  sovereign  powers  and  lower  them. 

Senator  Norris.  They  would  have  a  right  to  do  it.  They  would 
have  a  right  to  assert  their  sovereign  power  and  do  it.  You  do  not 
want  ns  to  regulate  it.  Would  not  that  leave  it  unregulated  unless 
there  diould  he  some  competition  there? 

if  r.  Short.  You  are  reierring  to  States  where  there  is  no  regula- 
too  of  rates? 

Senator  Norris.  Yes. 

Mr.  Short.  We  will  talk  about  rates  and  make  it  brief. 

Senator  Norris.  Yes. 

Mr.  Short.  If  this  was  not  contained  in  the  law  none  of  the  power 
OMnpanies  in  that  State  would  be  reg^ilated,  you  understand. 
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Senator  Norbis.  Yes. 

Mr.  Short.  Because  the  people  of  the  State  did  not  want  to  regu- 
late them.    They  have  the  power.    Nobody  contests  that 

Senator  Clark.  If  it  is  intrastate  business. 

Mr.  Short.  I  am  talking  about  intrastate  business.  That  is  what 
we  are  talking  about  here.  Nobody  is  arguing  about  the  regulation 
of  interstate  commerce.  We  do  that  under  the  Constitution. 
^  To  ^t  the  point  clear:  If  this  law  passes,  assuming  its  constitu- 
tionality,  which  I  do  not  think  exists,  out  assuming  that,  then  in  a 
State  the  industry  that  happened  to  be  on  the  public  land  would  be 
regulated  by  the  Secretary  of  the  Interior,  but  no  other  industry  of 
the  State  would  be  regulated  until  the  people  of  the  State  got  ready 
to  regulate  it  themselves. 

Senator  Norris.  That  is  right 

Mr.  Short.  Yes.  Therefore,  what  I  submit  is  this:  That  inaction 
on  the  part  of  the  State  is  a  right  You  have  a  right  to  pass  laws  in 
your  State  that  1  think  are  supremely  foolish.  I  nave  a  right  to  do 
it  in  my  State,  and  vou  have  a  richt  to  do  it  in  your  State.  But  you 
have  a  right  in  Neoraska  to  refrain  from  passing  laws  upon  any 
number  of  subjects  that  do  not  relate  to  the  powers  of  the  United 
States,  and  that  is  your  right 

Senator  Norris.  But  this  does  not  contravene  that  at  all. 

Mr.  Short.  Absolutely. 

Senator  Norris.  No.  This  bill  says,  *^When  the  State  does  not 
regulate  it  we  will.'' 

Mr.  Short.  Yes. 

Senator  Norris.  This  particular  power  generated  is  on  the  public 
land.    If  you  are  in  favor  of  regulation,  as  I  take  it  you  are 

Mr.  Short.  Yes. 

Senator  Norrih.  What  is  the  objection  to  thatt 

Mr.  Short.  I  am  in  favor  of  regulation  that  applies  to  all  relate<l 
industries  alike;  hut  I  am  not  in  favor  of  regulation  that  puts  out* 
company  that  shall  l>e  developed  on  the  public  lands  under  a  restrir 
tion  that  does  not  exist  with  respect  to  another  identical  compum- 
in  the  same  State. 

Senator  Norris.  You  think,  then,  because  a  State  does  not  regu- 
late its  public  utilities,  that  if  on  public  land  we  develop  some  public 
utility  we  ought  not  to  regulate  that? 

Mr.  Short.  What  I  say  is,  that  you  should  do  this:  You  either 
have  the  power  or  yo!i  have  not  got  it.  If  you  have  the  nower  to 
regulate  corporations  wholly  within  the  State,  you  shoula  take  in 
others  similarly  situated,  and  regulate  all  industries  in  that  State 
in  that  business. 

Senator  Norris.  No  one  is  claiming  that  the  Federal  Government 
has  the  right  to  regulate  a  company  in  the  State  not  on  public  land. 

Mr.  Short.  No. 

Senator  Norrih.  The  onlv  reason  it  has  it  under  thb  bill,  if  it  haji 
it  at  all,  is  that  it  is  on  lan^  owned  by  the  Government 

Mr.  Short.  I  do  not  think  anyl)ody  here  has  claimed  that  the 
United  States  Government  can  make  a  l)argain  with  a  power  com- 
pany under  which  bargain  it  can  exercise  powers  within  the  State 
that  it  could  not  exercise  under  the  Constitution  of  the  United 
States;  and  thot  is  what  this  is— a  bargain  with  the  company  that  it 
will  take  a  lease  so  that  the  United  States  Government  snail  exercise 
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and  handle  the  power  of  government  in  that  State  under  contract. 
That  would  be  a  wonder^l  and  delightful  illusion,  would  it  not? 
Thmt  the  United  States  Govfemment,  by  bargains — and  if  it  could  do 
that  in  this  case  I  don't  know  why  it  could  not  be  applied  to  other 
things — could  exercise  powers  within  the  State. 

I  will  not  discuss  that  further.  The  Supreme  Court  puts  that  out 
of  argument  in  their  decisions. 

Senator  Works.  The  great  trouble  about  this  is  that  you  would 
have  one  industry  in  the  State  regulated  and  the  others  witnout  regu 
lation  entirely  ? 
Mr.  Short.  Yes- 
Senator  CuiRK.  And  the  same  sort  of  industry  ? 
iir.  Short.  The  same  sort  of  industry,  and  iri  competition  with 
cadi  other,  probably,  and  based  solely  upon  the  fact  that  the  Gov- 
ernment has  rented  some  land  to  one  of  them — which,  to  my  mind,  is 
absurd- 

Mr.  Short.  I  now  come  to  section  10,  gentlemen.  I  am  getting 
pretty  well  through  with  the  review  of  this  bill,  I  am  venr  happy  to 
say.  Section  10  is  in  regard  to  the  disposition  of  the  lands  upon 
which  these  properties  are  located.  Of  course,  from  the  view  of  any 
cf  us  all  that  the  irrigation  companies  or  the  power  companies  or 
other  water-using  companies  want  is  the  right  oi  way  effectually  and 
permanentl^r  established,  nmning  with  the  water  right  and  with  the 
«Iuly  to  use  it.  If  the  land  can  be  disposed  of  subject  to  those  uses  of 
the  water,  or  any  value  for  any  other  purposes,  they  should  be  disposed 
'if.  The  only  clause  I  want  to  call  attention  to  in  that  section  is 
near  the  end,  therefore.    It  says : 

Tluit  locations,  entries,  selections,  or  fiUngs  heretofore  allowed  for  limds  re- 
served aa  water-power  sites  or  in  connection  with  wnter-power  development  or 
^tpvrtiicai  transmissions  may  proceed  to  approval  or  patent  under  the  subject  to 
Che  limitations  and  conditions  in  this  section  contained,  but  nothing  herein 
siiall  be  construed  to  deny  or  abridge  rights  now  granted  by  law  to  those  seelcing 
to  itfe  Ibe  public  lands  for  purposes  of  irrigation  or  mining  alone. 

Tliat  would  seem  to  carry  the  implication,  at  least,  that  irrigation 
and  mining  alone  are  only  to  be  protected,  and  that  if  you  are  devel- 
oping power,  even  thougn  power  was  used  to  pump  water  for  irri- 
gation, still  you  would  not  be  protected. 

i  )f  course  there  is  in  the  repealing  clause  another  section  that  says 
that  vested  rights  in  water,  etc.,  are  to  be  protected;  but  that  clause 
fhonld  go  out  and  the  other  clause  should  remain  in,  so  that  there 
r^ould  be  no  statement  there  that  if  an  irrigation  company  used 
water  for  irrigation  and  power  its  rights  were  not  protected,  while 
if  it  was  wholly  a  mining  or  wholly  an  irripjation  company  they  may 
tie  reserved,  but  it  has  to  be  for  one  or  the  other  alone.  I  do  not 
icnow  why  that  was  put  in  there,  but  of  course  the  general  clause 
in  the  other  section  reserving  all  vested  rights  is  what  should  bo 


Mr.  FiNNEr.  It  was  put  in  in  the  House  of  Representatives. 

Mr.  Short.  Yes.  It  is  not  necossaiy,  I  think,  Mr.  Finney,  and  it 
might  be  misleading. 

I  think  section  11  requires  no  separate  comment  from  me.  It 
provides : 

Tbat  the  Secretary  of  tlie  Interior  is  hereby  .luthorizeii  to  examine  book* 
Bwl  accounts  of  lessees  and  to  require  tliem  to  submit  statements,  representa- 
riosMi  or  reports^  including  information  as  to  cost  of  water  rij^bts.  lands,  ear 
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ments,  aod  other  property  ncqulred;  pro<liirtioii.  uho.  illstrlbutlou,  an<l  sale 
of  energy;  all  of  wblch  statements,  represent;! tionn.  or  re|>ort.s  lut  required  iiball 
be  upon  oatb,  unless  otherwise  specifled,  and  in  such  form  and  upon  such  blanks 
as  tbe  Secretary  of  the  Interior  shall  require.  And  any  person  making  anj 
false  statement,  representation,  or  report  under  ontb  shall  be  subject  to  punlsti- 
ment  as  for  perjury. 

Of  course,  that  neither  stays  in  or  ^oes  uiit  witli  tlie  municipal 
feature  of  this  bill. 

I  suppose  if  you  are  going  to  take  over  the  functions  of  the  State 
and  exercise  municipal  authority  under  this  bill,  you  will  require  all 
those  things,  which  will  cost  a  lot  of  time  and  money.  Under  the 
regulation  of  rates  the  consumer  will  have  to  come  in  again  and  put 
up  a  little  more.  It  would  not  be  one  big  item,  but  they  would  have 
to  have  all  of  these  things  that  I  enumerated  there,  I  suppose*,  if  they 
are  going  to  regulate  rates  and  municipal  government.  If  they  are 
not,  that  section  goes  out,  of  course. 

Now,  section  12,  in  regard  to  the  forfeiture  of  the  lease,  provides: 

That  any  such  leiise  nuiy  be  forf«>itei1  and  cancel tnl  by  appropriate  proceed- 
ings in  a  court  of  cou)i)etent  Jurisdiction  whenever  the  le<^ee.  after  reasonable 
notice  in  writing*  as  prescribed  in  the  lease,  sball  fall  to  comply  with  tbe 
terms  of  this  net  or  with  such  conditions  not  Inconsistent  herewith  as  may  be 
■peel flea lly  recited  in  the  lease. 

That  is  a  broad  license  to  the  present  or  any  future  Secretary  of 
the  Interior  to  write  anything  that  human  ingenuity  can  invent  into 
a  lease  that  is  not  contrary  to  the  hny;  and  there  is  precious  little  in 
this  law  that  is  required  to  be  put  in,  just  two  or  three  things.  Other- 
wise he  can  put  in  everything  that  he  thinks  ought  to  be  put  in  Uiere 
for  any  reason.  If  you  read  these  late  permits  and  regulations  vou 
will  realize  that  there  has  been  a  great  deal  of  ingenuity  developeil 
in  finding  things  that  should  be  put  in  to  regulate  these  western  folks. 
Then,  if  he  does  not  comply  with  any  one  of  these  things  that  tbe 
Secretary  of  the  Interior  puts  in,  his  lease  can  be  forfeited. 

Senator  Norris.  That  is  the  kind  of  provisions  that  they  put  in 
here  when  I  rent  a  house,  applying  to  me.  I  think  that  they  are 
common  in  any  lease  of  property. 

Mr.  Short,  tint  you  do  not  have  to  take  the  lease. 

Senator  Xorris.  Neither  does  the  power  company. 

Mr.  Short.  Is  the  State  to  forego  the  right  to  develop  its  natural 
resources? 

Senator  Norris.  Is  the  house  to  remain  vacant?  Nobody  has  to 
occupy  it  or  to  take  it.    They  always  say  that. 

Mr.  Short.  The  owner  of  tlie  house  is  not  the  Government;  and 
Uiere  are  other  houses. 

Senator  Norris.  Exactly;  and  there  are  other  companies.  If  they 
can  not  roach  an  agreement  there  will  not  be  any. 

Mr.  Short.  Yes;  but  the  United  States  Oovernment  may  own  a 
pie<*e  of  40  acres  of  land,  and  cm  that  land  could  develop  an  indtistry 
wortli  millions  of  dollars  to  the  |>eople  of  the  State;  and  yet  you 
authori/e  the  Secretary  of  the  Inti^rior  to  put  in  anything  he  thinks 
should  go  in  regardless  of  the  will  of  Congress.  I  do  not  bc»licve  Vou 
would  want  the  United  States  (lovernment  to  be  in  the  f)osition  c»f 
saying  that  the  people  of  a  State  must  wait  U|)on  the  Secretary  of 
the  Interior  until  he  £:ives  them  surh  conditions  that  thev  can  de- 
velop their  industry.    It  has  not  Ix^en  the  policy  of  tlie  United  States. 
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It  is  not  a  fair  policy  nor  an  equal  policy,  and  it  should  not  be 
adopted. 

Senator  Norris.  I  do  not  think  it  is  fair  to  say  that  it  would  be  the 
policy  of  the  Secretary  to  put  in  something  that  was  impossible. 

Mr.  Shoki\  Do  not  misunderstand  me,  Senator.  What  I  say  is 
that  we  put  it  into  his  power. 

Senator  Norris.  Exactly. 

ilr.  Short.  My  general  idea  is — I  do  not  know  what  the  other 
people's  ideas  are — that  we  should  be  equal  in  the  different  States, 
and  that  every  citizen  of  the  United  States  should  be  on  an  equality, 
and  that  no  one  man  should  have  any  right  to  say  any  more  about  the 
conduct  of  our  business  than  he  would  have  to  say  about  any  other 
citizen  of  the  United  States  or  any  other  State.  We  may  be  wrong 
about  that,  but  that  is  our  idea,  that  we  ought  to  be  unaer  one  law 
and  not  put  under  one  man,  while  the  rest  are  not  under  him  at  all. 
We  think  we  should  have  a  law  and  it  should  apply  to  everybody  in 
the  same  relation  in  the  United  States.  I  believe  that  is  funda- 
mentally ri^ht. 

Now,  section  13,  about  rules  and  regulations :  As  I  have  stated,  as 
long  as  the  Secretary  can  grant  or  refuse  a  lease  of  course  there  is 
liO  use  to  ^ive  him  power  to  adopt  rules  and  regulations,  because  if 
be  can  refuse  to  do  a  thing  he  can  adopt  any  rules  and  regulations 
as  a  condition  of  doing  it  that  he  pleases.  So  that  under  this  law, 
where  he  can  grant  a  lease,  or  he  may  absolutely  refuse,  he  can  adopt 
any  rule  or  regulation  he  may  please;  and  it  you  do  not  like  tne 
rules  and  regulations  which  he  adopts,  having  no  right  to  the  leases 
you  can  not  complain.    That  is  the  obvious  law  of  the  case. 

Now.  section  14.  Borrowing  the  statement  of  another  gentleman, 
whom  i  will  not  name,  we  call  this  the  "  repealing  clause    . 

Tbat  ootblni;  in  thin  act  Hhall  be  fonmriUHl  a»  iifTeK'tini:  or  intendliig  to  affect 
or  to  Id  any  way  interfere  with  tbo  laws  of  any  State  relating  to  the  control, 
appropriation,  use.  or  distribution  of  water. 

Since  the  bill  has  said,  in  all  its  details,  and  since  it  is  asserted  here 
chat  we  must  comply  with  such  conditions  as  the  United  States  im- 
poses  as  the  owner  of  the  lands,  and  we  have  no  right  to  do  it  without 
Its  consent  and  upon  terms  it  may  give,  and  since  that  right  is  abso- 
lutely written  into  the  law,  if  it  did  not  control  the  right  to  control 
tfae  appropriation  and  beneficial  use  of  water  it  would  not  go  into 
effect  at  all,  because  that  is  what  it  does  in  every  one  of  its  phases, 
and  that  is  what  it  does  in  every  one  of  its  provisions;  and,  of  course, 
it  does  interfere  with  and  does  affect  the  laws  of  the  State.  But  I 
suppose  my  friends  in  the  department  would  naturally  read  into 

that— 

*'  That  nothing  in  this  act  shall  be  construed  as  affecting  or  intend- 
ing to  affect  or  to  any  way  interfere  with  the  laws  of  any  State 
r<*iating  to  the  control/ appropriation,  use,  or  distribution  of  water,'' 
-except  as  in  this  act  provided";  and  in  this  act  provided  they 
have  their  control  and  their  right  of  prohibition;  and,  of  course,  it 
does  apply  to  the  control  and  distribution  of  the  water. 

There  was  one  matter,  Senator  Norris,  that  I  wanted  to  clear  up 
and  call  to  your  attention,  and  that  is  this:  You  asked  Secretary 
Fisher  yesterday  if  that  provision  of  section  9  in  regard  to  the  inac- 
tion of  a  State  was  taken  out,  then  if  the  Secretary  of  the  Interior 
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would  enjoy  these  powei-s.  which  are  the  powers  of  regulating  bond 
issues  and  rates  and  other  matters  concerning  the  government  of  the 
company,  and  he  said  that  he  would  not. 

^  I  want  to  call  your  attention  to  the  fact  that  at  least  in  five  sec- 
tions of  this  bill,  without  any  relation  to  whetiier  the  State  is  act- 
ing  or  not,  the  Secretary  of  the  Interior  shall  control — in  the  fii>t 
place  no  bond  or  lien  can  be  created  upon  this  property,  and  nf 
course  none  can  be  sold  unless  it  is  upon  the  proj>erty,  without  hi-» 
direction — has  absolute  control  over  the  bond  issue,  stock  issue,  an<i 
everything,  l^ecause  you  can  only  make  a  lien  upon  the  property  upon 
such  conditions  as  he  may  prescribe,  and  it  gives  him  aBsohite. 
arbitrary,  and  complete  control  over  stock  issues,  bond  issues.  an«l 
the  financing  of  the  company  in  every  respect,  l)ecause  he  would  not 
approve  a  lien  or  a  bond  issue  unless  upon  conditions  satisfactorv'  t«» 
himself.  That  is  not  dependent  upon  whether  the  State  is  exercisinc 
the  power  or  not,  but  he  could  prohibit  the  financing  of  a  company 
in  a  State  where  the  State  was  tuUy  e?jercising  its  power. 

Then  the  provision  as  to  physical  connections  is  not  related  to 
whether  the  State  is  making  connection  or  not. 

I  have  looked  the  bill  through,  and  there  are  five  or  six  essential 
and  controlling  provisions  in  the  bill  whereby,  notwithstanding  the 
State  is  doing  everything,  all  those  things  the  Secretary  of  the  In- 
terior is  given  the  power  of  control  over  them,  just  as  much  in  a 
State  that  is  doing  them  as  in  a  State  that  is  not  doing  them,  and 
the  only  single  thing  written  into  section  9  that  may  be  done  in  a 
State  that  is  not  exercising  all  its  powers,  that  can  not  \ye  done  in  a 
State  where  the  State  is  performing  all  its  functions,  is  the  regu- 
lation of  rates. 

Secretary  Fisher  did  not  intend  to  misrepresent  that  matter,  but 
I  have  a  right,  since  the  most  capable  gentleman  who  has  testified 
before  this  committee,  or  at  least  as  capable  as  any  other  has 
wholly  misconstrued  the  law  and  misimaerstoo<l  it,  to  s:iv  thni 
we  want  to  get  down  to  brass  tacks  and  state  that  this  bill — top, 
bottom,  and  roots — does  what  it  really  does — give  authority  over 
these  matters  equivalent  to  control  over  the  birth,  life,  and  death 
of  this  industry  and  provides  that  that  authority  diall  be  exercised 
by  the  Secretary  of  the  Interior  without  respect  to  whether  the  State 
is  exercising  its  powers  and  functions  or  not.  I  do  not  think  he«  the 
present  Secretary,  will  destroy  them.  I  do  not  know  what  he  or  his 
successor  may  do.  I  do  not  know.  I  assume  that  he  will  do  the 
best  he  can,  but  we  cnn  not  assume  what  he  will  do  when  we  give  all 
these  amazing  powers,  or  that  we  give  them  except  with  the  idea  that 
it  may  be  nerc*ssary  to  do  something  in  a  State,  and  it  is  not  confined 
to  the  States  tliMt  are  not  exercising  their  functions  in  this  resi)ect: 
it  is  not  only  in  those  States,  but  in  all  of  the  public-land  States,  that 
he  can  exercise  this  power  of  controlling  the  water  rights. 

Gentlemen.  I  feel  that  I  have  already  very  largely  trespaiised 
upon  your  tiuie  and  attention,  and  there  is  only  one  final  ana  %'ery 
fundamental  matter  which  I  wish  to  present  to  you,  and  that  is  this: 

This  art  is  a  frank,  an<l  in  thwt  respect  commendable  effort,  in 
ccmnection  with  the  public  lands,  to  exercise  Federal  authority  and 
Federal  juri^lirtion  in  various  States  that  everylnidy  admits,  as  to 
a  ereat  deal  of  it,  could  not  l)e  pretended  U^  Iw  exerciM»<l  in  a  State 
where  the  public  lands  do  not  exist.     I   should   perhaps  say  that 
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when  I  referred  to  the  11  publie-lanti  States  I  did  not  mean  to  say 
that  there  were  not  other  States  containing  public  lands.  I  did 
not  include  Senator  Robinson's  State  of  Arkansas,  which  I  know 
has  some  public  lands,  and  several  southern  States.  The  United 
States  Government  has  recently  acquired  lands — in  fact,  the  United 
States  could  go  around  and  buy  up  all  the  jurisdiction  it  needed 
in  almost  any  State  under  this  iaea.  All  it  would  have  to  do  would 
f)e  to  buy  up  the  lands  and  then  exercise  this  jurisdiction  that  it 
could  not  exercise  before  then,  and  if  they  sold  it  they  would  be 
ousted  of  jurisdiction,  of  course. 

Therefore  I  want  to  point  out  that  this  act  relates  to  the  develop- 
ment of  power  less  than  to  the  policy  and  the  right  of  Federal  con- 
trol. The  right  of  Federal  control  is  far  more  extended  in  conjunc- 
tion with  the  navigable  waters^  not  to  bring  in  another  subject,  but 
to  suggest  simply  that  where  power  is  developed  by  navigable  water 
it  is  open  to  the  acknowledged  constitutional  jurisdiction  of  the 
Ignited  States  to  say  what  shall  be  done  with  the  navigable  streams* 

The  authorities  which  I  shall  call  to  your  attention  illustrate  that 
the  Government  of  the  United  States  is  the  proprietor,  not  the  sover- 
eign of  these  public  lands.  It  has  been  so  said  by  the  Supreme  Court 
of  the  United  States  many,  many  times.  Therefore  any  govem- 
niental  jurisdiction  that  it  could  exercise  in  conjunction  with  the 
public  lands  it  could  with  more  weight  and  reason  exercise  in  con- 
junction with  the  development  of  power  on  navigable  waters,  because 
there  it  must  be  acknowledged  it  may  refuse  or  consent,  because 
that  is  the  constitutional  power  and  the  paramount  thing  is  the  navi- 
{ration,  while  with  us  the  paramount  thing,  the  sovereign  power  is 
the  appropriation  of  the  water  and  the  development  of  the  industry 
tnd  tne  energy  and  the  use  in  the  State. 

In  that  connection,  before  concluding,  I  want  to  call  your  attention 
to  an  extract  from  two  or  three  decisions  verv  briefly. 

In  the  case  of  Pollard's  Lessee  v.  Hagan  (3  How.,  212,  p.  391)  the 
Supreme  Court  of  the  United  States  used  this  language : 

And.  if  an  express  stipulation  had  been  Inserted  in  the  agreement — 

I  read  this  because  it  reads  as  if  it  was  written  for  this  occasion, 
liecause  here  it  proposes  to  write  it  into  the  agreement — 

And,  If  an  express  stipulation  had  been  inserted  in  the  agreement,  granting 
the  mnnicipal  right  of  sovereignty  and  eminent  domain  to  the  Tnited  States, 
rach  stipulation  wonld  have  been  void  and  inoperative,  because  the  Ignited 
testes  have  no  constitutional  capacity  to  exercise  municipal  jurisdiction,  sov- 
ereignty, or  eminent  domain  within  the  limits  of  a  St^ite  or  elsewhere  except  In 
tluf  cases  in  which  it  is  especially  granted. 

Another  case  involving  the  Mississippi  (Withers  r.  Buckley,  20 
How.)  was  on  the  control  of  navigation,  which  is  far  more  compre- 
hensive than  the  public-land  question,  and  the  Supreme  Court  said: 

It  can  not  be  imputed  to  Congress  that  they  ever  designed  to  forbid  or  to 
irithbold  from  the  Stiite  of  Mississippi  the  power  of  improving  the  interior  of 
that  State  by  means  either  of  ronds  or  canals  or  by  regulating  the  rivers 
Within  Its  territorial  limits,  although  a  plan  of  improvement  to  be  adopted  might 
•nubrace  or  affect  the  course  or  the  flow  of  rivers  situated  within  the  Interior 
of  the  State.  Could  such  an  Intention  be  ascribed  to  Congress,  the  right  to 
enfurce  it  may  be  confidently  denied.  Clearly  Congress  could  exact  of  the  new 
State  the  surrender  of  no  attribute  Inherent  in  her  character  as  a  sovereign. 
lodepcndent  State,  or  indispensible  to  her  equality  with  her  sister  States,  neces- 
»arily  Implied  and  gnaranteed  by  the  very  nature  of  the  Federal  compact 
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ObTlonsIy,  and  it  may  be  said  primarily,  among  the  locidenta  of  that  equality. 
l8  the  right  to  make  improveroenta  in  the  rivei*8,  water  courses,  and  hlgh«':i>ii 
situated  within  the  State. 

In  the  case  of  the  Escanaba  Co.  v.  Chicago  (107  U.  S.) ,  the  Supreme 
Court  said : 

The  doctrine  de<'lariHl  In  theHO  sovoral  doclj^ions  Is  In  nccordanoe  with  lb* 
more  jreneral  doctrine  now  firmly  eRtabllRhed,  that  the  commercial  iH»wer  nf 
Congreii)8  Is  excIuBive  of  State  authority  only  when  the  subjwta  tijion  wblrb  It 
is  exercised  are  national  in  their  character,  and  admit  and  reqnlr»»  unlfonnltr 
of  retrulatlon  affecting  alike  all  the  States.  Upon  such  snbject«  only  that 
authority  cnn  net  which  can  speak  for  the  whole  country. 

I  think  that  is  ivhere  has  come  in  the  idea  that  because  the  State 
is  not  exercising  a  power  the  Government  may  do  so.  A  State  may 
exercise  a  power  and  exercise  it  in  conjunction  with  the  regulati\'e 
power  of  the  United  States  under  the  Constitution,  and  when  the 
power  of  the  State  comes  in  conflict  with  the  constitutional  power 
of  the  United  States  essential  to  all  the  States,  then  the  power  of  the 
State  to  that  extent,  and  to  that  extent  only,  must  yield  to  the  power 
l^anted  to  the  Federal  Government,  as  set  down  m  the  dicision.  as 
it  ri|?htly  should. 

In  that  case  it  is  further  said : 

On  her  adniisHlon  hIic  af  once  b<M»nn»o  oiitit1e«l  to  and  iMistH»**SiHi  of  all  '•.«• 
rightH  of  dominion  and  sovereignty  which  lielonired  tn  the  orltrlnal  Stntes.  Sh«» 
was  admitted  and  could  be  n(lmltte<l  only  on  the  name  footing  with  them.  Tlie 
language  of  the  renohitlon  admitting  her  says:  ** On  an  eipial  fcNitluir  wUh 
the  oroglnal  Stateii  lu  all  rcHiK'^'ts  whatever.**  Kfpiallty  of  constitutional  rli:hi 
and  i>ower  Is  the  condition  of  all  the  States  of  the  l*nlon,  old  and  new.  Illlnnltt. 
therefore,  as  well  observed  by  counHel,  could  afterwards  exerrlse  tlie  «ivif» 
power  over  rivers  within!  lier  limits  that  Delaware  exerciseil  over  Black  U»n1 
Creek  and  Pennsylvania  over  the  Schuylkill  River. 

Without  wearying  you  gentlemen  by  reading  these  decisions,  I 
want  to  call  vour  attention  to  only  one  or  two  other  extracts  in 
another  case,  the  TTnited  States  r.  Chicago  (17  U.  S.,  p.  82). 

The  court  used  this  language : 

It  Is  not  questional  that  land  within  a  Slate  imrehased  by  the  rnlted  Statt<^ 
as  the  mere  proprietor,  and  nnt  rewrv«»d  or  approprlateil  to  any  s|ieclal  pur|»o^s 
may  be  liable  to  condemnation  for  ntreetj*  or  highways,  like  the  land  of  othor 
proprietors  under  the  rtghtM  of  eminent  dtmintn. 

The  only  reason  we  are  having  all  this  trouble  is  that  while  the 
Supreme  Court  has  said  in  this  and  other  cases  that  it  was  n<>t 
doubted  that  the  lands  of  the  United  States  are  subject  to  the  State's 
power  of  eminent  domain,  notwithstanding  these  clecisions  the  diffi- 
culty of  obtaining  jurisdiction  over  the  Federal  Government  re- 
mains. But  if  authoritv  iH  ntHMlcnl  that  the  con.*«titutionaI  and 
natural  right  is  in  the  State  to  enjoy  easements  and  uses  over  tlie 
lantls  of  the  United  Staters  just  as  freely  as  they  would  over  other 
lands  in  the  State,  the  authorities  are  abundant,  and  the  only  problem 
is  the  obtaining  of  jurisilirtion  over  the  United  States  so  that  the 
State  may  exercise  the  right  that  the  Supreme  Court  of  the  United 
States  savs  is  in  tlie  State. 

Then  tliis  statement,  Uken  from  14(>  Ignited  States,  page  434,  citeil 
at  page  lir>  of  my  brief,  Illinois  Railroad  Co.  r,  Illinois: 

There  can  l»e  no  dlsilnctlon  lietw^vn  the  m»\eriil  Siat«»»i  of  ihi»  rnli»n  In  ih«» 
character  of  the  Jurl^^illi'tlon,  Hoverelicnty  and  duuiiiilon  whleh  they  m:«y 
|M>K«M»SM  and  exerelH4»  ov«»r  iH»rsons  and  snbliN'tM  within  their  reH|M««'tl%e  limit*. 
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Senator  Works.  Did  that  grow  out  of  the  enabling  act  by  which 
the  State  was  admitted  I 

Mr.  Short.  It  grew  out  of  the  consistent  construction  of  the  Con- 
stitution of  the  XJnited  States,  including  those  sections,  that  it  was 
absolute  that  no  State  could  be  admitted  to  the  Union  on  unequal 
cenns — for  instance,  in  one  case  that  I  shall  not  read  from,  the  United 
Stales  made  a  treaty  with  the  Indians,  the  Bannock  Indians,  in 
Wyooiing,  that  they  could  hunt  upon  the  public  lands  of  the  United 
States  so  long  as  the  United  States  continued  to  be  the  proprietor  of 
them;  and  the  State  of  Wyoming  passed  a  game  law  making  closed 
seasons,  and  Race  Horse,  one  of  the  chiefs  of  the  Bannock  Indians, 
hunted  in  the  closed  season,  and  they  arrested  him  and  put  him  in 
jail,  and  he  sued  out  a  writ  of  habeas  corpus.  You  know  the  United 
States  has  the  power  to  make  treaties  with  the  Indian  tribes  as  well 
as  with  the  foreign  nations,  and  they  had  done  this  before  Wyoming 
became  a  State.  Yet  the  Supreme  Court  of  the  United  States  said 
that  the  law  of  Wyoming  indispensably,  as  soon  as  it  became  a  State, 
must  operate  and  control  over  the  lands  of  the  Federal  Government 
as  over  any  other  lands;  and  that  is  the  uniform  line  of  decisions. 

Senator  Works.  It  would  seem  to  follow  that  if  the  Grovernment 
could  not  impose  conditions  upon  a  State  when  she  is  admitted  into 
the  Union,  that  it  would  not  apply  to  other  States,  it  could  not  impose 
those  conditions  by  subsequent  legislation. 

Mr.  Short.  It  would  seem  to  be  midoubted,  certainly. 

The  Chairman.  That  is  the  Race  Horse  case  to  which  you  referred 
a  moment  ago? 

Mr.  Short.  Yes;  that  is  cited  in  this  brief,  at  page  14. 

In  a  somewhat  recent  case,  the  case  of  Kansas  v.  Colorado  (206 
U.  S.),  cited  in  this  brief,  the  Supreme  Court  said: 

Bnt  cleHily  It  does  not  prant  to  Congress  any  le^slative  control  over  the 
8t»tes«  Hiid  must,  so  far  as  they  are  <9oucernod.  be  limited  to  authority  over  the 
proiierty  belonging  to  the  United  St:ite8  witliiu  their  limits. 

That  refers  to  the  provision  of  the  Constitution  granting  control 
over  the  lands  to  the  united  States. 

But  clearly  it  does  not  grant  to  Congress  ;iiiy  legislative  control  over  the 
Rtites.  and  must,  bo  far  as  they  are  concerne<l.  be  limited  to  authority  over  the 
property  belonging  to  the  United  States  within  their  limits. 

If  this  bill  confines  itself  to  those  recent  utterances  of  the  Supreme 
Court  of  the  United  States,  I  will  certainly  be  satisfied  and  happy, 
because  it  goes  outside  of  them  every  step  it  takes. 

In  further  commenting.  Judge  Brewer  said : 

W>  do  not  mean  that  its  legislation  «*an  override  Stiiie  laws  in  resi»ect  to  the 
cencml  aabject  of  reclamation.  While  arid  lauds  are  to  be  found  mainl3%  if  not 
naly.  in  tiie  Western  and  newer  States,  yet  the  lowers  of  the  National  Govern- 
■leiit  within  the  limits  of  those  States  are  the  same  (no  greater  and  no  less) 
Chan  those  within  the  limits  of  the  original  thirteen :  and  it  would  be  strange  if. 
in  the  absents  of  a  definite  grant  of  i)ower,  the  National  (lOvernment  could 
enter  the  territory  of  the  States  along  the  Atlantic  and  legislate  in  respect  to 
imprnvlng  by  irrigation  or  otherwise  the  lands  within  their  t>orders. 

Again: 

One  oanllnal  rule  underlying  all  the  relations  of  the  States  to  each  other  is 
that  of  equality  of  right.  Each  State  stands  on  the  Bame  level  with  all  the 
rert.  Tt  ran  Impose  Its  own  legislation  on  no  one  of  the  others,  and  Is  bonnd 
to  yt«4d  Its  own  views  to  none. 
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That  is  the  most  recent  utterance  of  the  Supreme  Court,  of  the 
United  States  on  this  subject.  While  there  have  been  cases  referred 
to,  such  as  the  Chandler-Dunbar  case,  where  the  Supreme  Court  of 
the  United  States  decided  and  could  decide  only  two  questions — that 
is,  in  the  taking  of  submerged  lands  and  improvements  with  them^ 
could  it  take  them  without  compensation,  and  decided  it  could. 
The  Government  claimed  the  right  to  charge  for  the  power  that  the 
United  States  had  developed  at  its  own  expense;  that  is  to  say,  it 
had  elevated  the  water,  ai)d  if  power  could  be  developed  bv  the  in* 
creased  head  dropped  down  it  expended  the  money,  an<)  it  was 
held  a  reasonable  charge  for  this  increased  power — no  single  question 
of  government,  no  single  question  of  the  exercise  of  Federal  author- 
ity over  people  or  industries  or  anything  that  is  contained  in  this 
bill  was  involved  or  could  have  been  decided  in  the  Dunbar  case,  lie- 
cause  it  was  not  in  issue. 

So  much  has  been  said  of  this  case,  the  Chandler-Dunbar  case, 
that  brief  reference  to  and  brief  quotations  may  be  of  assistance  in 
directing  attention  to  the  fact  that  the  case  involved  the  question  of 
the  right  of  the  United  States  to  take  submerged  lands  under  navi- 
gable waters  and  remove  structures  placed  thereon  bv  Government 
consent,  and  it  was  held,  under  the  authoritv  of  previous  decisions, 
that  this  could  be  done  and  no  compensation  could  \re  recovered. 
The  question  also  was  involved  as  to  the  right  of  the  Federal  author- 
ities to  collect  a  reasonable  charc^e  for  the  use  of  increased  available 
power  caused  by  the  increased  head  created  by  (iovemment  stnir- 
tures  and  at  Government  expense,  and  it  was  held  that  a  reasonable 
charge  might  be  imposed,  measured  by  the  increased  availability 
and  strictly  confined  to  compensation  for  such  increased  power  niaile 
available  at  Government  expense.  Practically  nothing  else  was  in- 
volved or  was  or  could  have  been  decided.  Alwolutely  no  questions 
of  a  charge  measure<l  by  the  pnxlucts  of  an  industry  umler  Federal  or 
State  laws  was  involved  nor  any  question  of  e.xtendeil  rights  or  juris- 
diction of  the  Federal  Government,  such  as  are  insertwl  or  attempteil 
to  be  inserted,  were  involved  or  decided  by  implication  or  otherwiM*. 

Not  only  this,  but  the  Supreme  Court,  with  painstaking  care, 
pointed  out  that  no  question  of  nonnavignble  waters  or  matters  such 
as  are  here  involvo<l  were  there  involved.  The  opinion  is  in  the  reconl 
in  full,  but  to  emphasize  the  situation  we  quote  the  following 
sentences : 

Whatever  BiibHtiUitlnl  prhnt«*  vroi»erty  rljchtu  pxl»t  In  tlio  flow  of  the  fftrenm 
tniiHt  coiiH'  from  hoiiio  richt  \vlii(*h  that  coiuimiiy  han  to  oonHtrtirt  antl  iniilntMtn 
Hiirli  wttrks  in  the  rhi»r.  hxwU  ms  ilaiiis.  %vnll«.  cllki»H»  etc..  wMMitlal  to  the  iiCiUEn- 
tlon  of  tho  iMiwor  of  Uu*  **tnMiin  fi»r  «'<»niinerrlnl  iMir|M»s4»^.  We  niiiy  put  "Ut  of 
view  altoirotliiT  thi»  il;is<  nf  .'..si«w  whirh  ileal  with  the  rljrht  of  rl|Mirlnn  owners 
ii|M)ii  a  notiiiavlK:it»U*  Htreatii  to  the  tiM*  and  enjoyment  of  the  fttreiim  nml  lt« 
waterH.  The  «h4»  of  the  f.iM  of  nu'-h  a  Htreani  for  tlie  imMlurllon  of  (tower  tuny 
be  n  rea»a»ti;.!ile  n«e  eon*»|su.iit  with  the  rlirht«  of  th«»f»e  alnive  and  below.  The 
i](HM»Mi-a ry  dam  to  um*  the  power  njl>:hl  eompl«'tely  olvstruei  the  wtre-im.  bnt  If  the 
effi'^'t  wj'H  not  InJnrlonH  to  tlie  pro|K»rty  of  thom»  alMi\e  or  to  the  equal  rliehtii  *»f 
thoN4>  ttetow.  none  immiUI  eompl.ifn.  nim^e  no  public  Interest  wimid  be  ntfev'teit 
We  may  a  No  lii>  out  of  ennHiderMthm  the  ea»««»H  <'lt«Nl  whh'h  de.il  with  the 
rlfrhtH  of  rlpijrlan  <»wner*.  \\\ntu  nn\iKMt>)e  or  nonnnvljrahle  MtreJinm  a*  betw«»en 
en«'h  other.  Nor  p^mmI  we  (smolder  ntt***n  el  (ml  which  d»Ml  with  the  rlKhtn  of 
rlparl.m  owner*,  under  State  l.iw»  and  private  or  public  ehjirtem  eonferrlna 
riKhtii.  That  rlimrhin  owner**  u|M»n  public  mnlicnble  rlvem  hitve  In  nddltloo  to 
the  rikditH  mmnion  to  the  public  e«*rtiiln  rlKhts  to  the  tine  and  enjoyiDent  of  tho 
PtrcMun.  wddrh  aie  ln<'idi>nt  to  Miirh  owner>»hlp  of  the  bank.  mUHt  be  coticeded 
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These  additional  rights  nre  not  dependent  upon  title  to  tbe  soil  over  which  the 
rUer  flows,  but  are  Incident  to  ownership  upon  the  bank.  Among  these  rights 
« r  use  and  enjoyment  is  the  right,  as  against  other  riparian  owners,  to  have 
the  stream  come  to  them  substantially  in  its  natural  state,  both  in  quantity  and 
quality. 

In  view  of  the  exaggerated  claims  here  made  as  to  what  the  Gov- 
ernment may  exact  for  a  right  of  way  of  no  real  or  of  little  value  on 
the  theory  that  the  power  generated  is  very  valuable,  we  quote : 

The  requirement  of  the  fifth  amendment  is  8:itisfled  when  the  owner  is  paid 
ri*r  what  is  taken  from  him.  The  question  is  what  has  the  owner  lost  and  not 
wh.;c  bfls  the  taker  gained.  ^Boston  Chamber  of  Commerce  v.  Boston,  217 
r-    R.  189.  194,  195.) 

However,  every  decision  of  the  Supreme  Court  of  the  United 
States  that  affects  matters  such  as  are  contained  in  this  bill  is  clear 
in  opposition  to  its  validity. 

In  conclusion,  gentlemen,  let  me  submit  to  you  this:  Suppose  it 
were  a  matter  of  policy — suppose  we  were  writing  the  Constitution 
of  the  United  States  over  agam  to-day,  and  somebody  would  suggest 
that  each  of  the  States  as  they  came  into  the  Union,  as  they  did 
come  when  Washington  and  Jefferson  and  the  others  put  it  in  the 
compact  under  which  the  public  lands  came  under  the  control  of 
the  Federal  Government,  that  these  States  should  be  admitted  on  an 
e^iiml  footing  with  all  the  other  States  in  every  respect  whatsoever. 
But  suppose,  gentlemen,  it  was  suggested  to  you  that  you  could 
amend  the  Constitution  of  the  United  States  and  leave  it  just  as  it 
I*;,  providing  for  exact  equality,  but  then  write  in  the  amendment 
tluit  this  bill  proposes  to  get  in  by  interpretation  and  bv  the  use  of 
the  public  lands,  and  say  that  all  of  the  States  should  be  equaU 
except  those  States  where  the  United  States  had  or  should  acquire 
public  lands,  but  that  in  such  a  State  it  might  exact  of  that  State 
nnd  the  people  of  that  State  the  payment  of  exceptional  charges  and 
taxes  and  compel  it  and  its  citizens  to  submit  to  rules  and  regiila- 
lions  and  the  exercise  of  such  Government  powers  of  the  United 
States  that  the  United  States  as  a  Government  can  not  exercise  in  the 
other  States.    Do  you  gentlemen  believe  there  ever  would  have  been 
a  United  States  if  any  such  thing  had  been  attempted?    If  you  do, 
it  is  because  you  have  not  read  the  history  of  the  adoption  of  the 
</onstitution  of  the  United   States  and  the  controversy  over  the 
n^iblic  lands.    It  was  then  feared  that  such  land  held  by  the  General 
<n»venmient  mi^ht  raise  sectional  issues  and  trouble,  and  it  was  only 
r»y  the  great  minds  of  Virginia  and  some  of  the  other  great  land- 
'•wning  States  that  this  thing  was  settled  successfully  at  that  time, 
^nd  strictly  upon  the  condition  tliat  the  United  States  should  never 
■lij  what  this  bill  attempts  to  do  and  pretends  to  do.    I  ask  you  ^n- 
tl^men,  now,  if  you  could  amend  the  Constitution  of  the  United 
States,  would  you  do  it,  and  say  that,  notwithstanding  the  great 
{>r»wers  and  the  equal  powers  of  all  the  States,  that  in  those  excep- 
tional States  where  there  are  public  lands  this  Government  could  go 
•uto  ttiose  States  and  could  exercise  powers  and  impose  charges 
ttnl  povernmental  authority  and  do  things  which  it  could  not  by  any 
rM'>Rgibility  do  in  other  States?    Would  you  do  it?    Or  do  vou  believe 
II  the  e«jual  and  absolute  riffht  of  opportunity  and  development  of 
ill  the  States  and  the  equal  and  absolute  right  of  opportunity  of 
••\f*ry  citizen  of  the  United  States  under  equal  laws  that  operate 
*f<)uaUy  as  to  all  States  and  all  citizens  of  the  United  States? 
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I  am  afraid  you  gentlemen  think  I  am  very  earnest  about  this 
matter.  I  am.  Some  of  these  gentlemen  have  areamed  of  the  West ; 
but  this  applies — do  not  delude  yourselves — to  the  whole  Unit4*d 
States.  I  nave  lived  all  my  life  in  the  West.  I  believe  in  it  and  I 
love  it  as  a  man  only  can  who  has  grown  up  with  and  been  well 
treated  by  the  people  of  that  western  country,  and  I  beg  of  you  now 
not  as  the  representative  of  these  power  companies  but  as  a  citizen 
of  the  United  States  not  to  attempt  to  write  an  amendment  to  the 
Constitution  of  the  United  States  that  these  States  are  not  free  and 
equal  and  that  their  citizens  have  not  the  same  rights  to  live  atul 
operate  under  the  same  laws  as  have  the  citizens  of  every  other  Stat.* 
in  the  United  States. 

The  laws  are  sufficient.  The  powers  of  ^vemment  in  every  State 
are  sufficient  for  control  over  these  industries,  just  as  the  laws  apply 
to  all  other  industries.  That  is  all  that  is  necessary,  and  all  that 
ought  to  be  attempted,  I  submit. 

The  Chairman.  ^Ve  thank  you,  judge,  for  your  able  argument. 

Mr.  Short.  This  brief  I  desire  to  be  considered  as  a  part  of  my 
argument,  and  ask  to  be  put  into  the  record  as  a  part  of  my  argument 

(The  brief  was  allowed  to  be  added  and  is  as  follows:) 

MKMORANDUM  ok  Al'TII4)RITrK8  TO  SURTAIN  TIIK  Fo!.U»WlNG  TrOI'DSITIONS  Or  I.\%» 
rONCKRNINO    UinilTH   OF   WaY   AND   PUBLIC    TfES   OvkK   Tlir   Pl'IH  ir    L\?lt>fl    AM» 

Forest  Reserves. 

KIrKt.  T!u»  Fislenil  (MiviM'iiiiuMit  «>\vuh  the  ptibllr  IhiuIs  hh  proprietor  ntid  not 
AH  RoverelfH). 

Second.  That  the  Fwlprnl  Cfovemnient  control»  nnriimble  water*  solely  for 
tJie  piiriM»?oH  of  prot«»tlntf  nnci  porr>ot!i«tliip  ^•oininonf'  tM»twtHHi  the  Hfntw  and 
preventing   Interference  with   navlfnition. 

Tblnl.  That  the  {)ower«,  dutloR.  and  functlona  of  the  Federal  Govemuieot 
are  strictly  defined  In  the  Constltntion,  and  all  authority  for  the  l(u|Ki«ltlon  of 
cliarjros  niid  flu*  rcunil:ition  of  iiidiiHtrlos  nr  hu*<lm'HM.  «»r  lh»»  oxen'lne  of  pt'litr 
power  within  any  Stnte  moBt  he  found  In  the  Conntltntlon,  ind  no  such  i*o«f»r 
or  authority  Is  attendant  niion  or  can  he  derived  from  Its  control  over  navlimb^* 
waters  or  Its  proprietorship  of  the  public  lands. 

Fourth.  That  the  (^)nHtituth»n  of  the  Fnlted  Stntt'H.  i«nd  nil  laws  of  (^onirreikH 
niUHt  be  so  conntnuMl  nn  to  oiH»rnte  uniformly  In  all  Ihe  StntoK.  Including  ili#» 
orifTlnal  1.1.  and  e^ery  one  of  the  States  since  adniltte<l.  jind  no  act  of  admlsnioii 
of  any  Stnte  could  be  so  pontrued  iis  to  chnnjpe  this  rule  of  uniformity. 

Fifth.  That  the  rlirht  of  the  Fe«lenil  (toverninent  tn  nmKe  nile«  and  recoil •»■ 
lions  concerniufc  the  public  landn  defines  its  proprlc*tnry  ritrht  to  nuike  rules  ana 
realist loii»  for  the  prote<'rlf»n  of  Ms  proprietary  Interexr  In  nnrh  hmdm  and  Itn 
riffht  to  ultimately  (I!siN>m»  thereof,  but  conveys  and  ImpltfH  no  »r»vert"jrn 
flowers  or  power  to  Interfere  with  the  <1evelopuient  of  tho  res4»nrci»s  of  the  Stat*». 
the  con«<tnictlon  of  ro.Min.  canals,  and  the  like,  or  to  inifMHe  nnf«<)nsl  or  imusnnl 
excise  charKeM  in  any  snch  State,  or  nsKunie  therein  any  police  |Miwer  or  reifiila- 
tlon,  or  authority  over  any  of  the  InliabitantH  thcn^tf  or  the  indnKtrlcs  then'in 
that  It  miKbt  not  exercise  under  its  const  it  utlonal  jrrnnt  of  fKiwers  Independently 
of  any  navljrable  waters  or  public  In i wis. 

Sixth.  That  the  State,  sul>Ject  to  the  c<mtml  over  the  navlpible  waters  ^^^ 
the  protection  of  commerce  t>etwe<Mi  the  Stat«^  by  the  Fwleral  itovernm»Mii. 
controls  the  water  flowing  in  na visible  ami  nonnavitrable  streams,  and  all  rlchm 
ro  such  water  or  the  b<Mi«>tl('I:il  us<»  therc<»f  Is  aiitl  mnM  be  acqulrefl  fr<»m  X\u* 
State  atid  uniler  State  laws,  ami  the  um»  of  such  wnt»T  niirt  the  supply  tber«««>f. 
and  charpes  therefor,  are  fully  subjeii  to  the  authority  and  Cimin>l  of  the  Stnte 
and  the  Fislersl  <fnv«>rnmeni  has  no  authority  o«er  or  control  of  the  une  of 
Much  water,  or  the  bu^'ineHH  (*<m(lucted  In  coniMH'tlon  therewith. 

Seventh.  That    the   State  and   Its  airents  and   citizens  and  <«oriH 'rations.    In 
cori»orate<l  f«>r  that    purisme.  not  i>niy   has  the  r it: lit   to  the  use  of  ne<*e«w«ry 
rights  of  way  over  the  ptibilc  lands  for  the  ap|iroprlatlon  and  beneflrlal  mte 
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of  water,  and  these  rights  have  not  only  existed  (along  ^Flth  the  right  to  roads 
•Dd  all  other  necessary  means  of  comniun  lent  Ion)  since  the  foundation  of  the 
GoTemment,  bnt  the  same  have  been  not  only  so  recognized  by  such  custom 
iKit  also  by  acts  of  Congress,  which  acts,  however,  have  been  construed  not 
as  granting  the  rights  but  as  merely  a  recognition  of  a  preexisting  right  aris- 
ing oat  of  the  very  nature  of  the  compact  and  the  constitutional  relations  be- 
tween the  Federal  Government  and  the  several  States. 

Eighth.  That  the  rules  and  regulations  of  the  Federal  Government  with  re- 
t^ect  to  navigable  waters  and  public  lands  (including  laws  for  the  reguhitiou 
of  cpouDeree  between  the  States)  may  be  fully  adequate  for  all  such  pui7x>se8. 
And  each  rules  and  regulations  concerning  the  public  lands  may  and  should 
folly  prote<$  the  Government  Interest  therein  as  proprietor  thereof,  and  ItB 
right  to  the  ultimate  disposition  of  the  same  must  nevertheless  be  consti*ued 
and  enforced  with  due  'regard  and  in  subordination  to  the  preexisting  and 
(xmsrltutionally  guaranteed  right  of  the  State  to  provide  for  the  full  develop- 
ment of  all  of  the  resources  of  the  Stat«,  to  provide  and  keep  open  all  necessary 
oaeans  of  travel  and  communication  in  the  State,  including  roads  nnd  railroads, 
raoals  for  commerce,  and  the  beneficial  use  of  water  and  all  public  ways  nnd 
means  for  the  use  of  the  people  of  the  State.  So  that  each  State,  not  by  favor 
of  the  Federal  Government,  but  as  a  guaranteed  matter  of  constitutional  right, 
may  be  as  free  from  exceptions  1  taxes  and  charges.  Federal  Interference  and 
eontrol,  as  any  other  State  regardless  of  the  existence  or  nonexistence  of  public 
Unds  or  navigable  waters  therein. 

To  illustrate:  So  that  in  Colorado,  where  there  exists  great  areas  of  public 
lands,  the  citizens  of  that  State  may  as  freely  develop  and  enjoy  its  resources 
i.nd  have  and  enjoy  the  ures  and  rights  of  way  therefor;  and  exercise  and 
enjoy  as  full  and  free  local  self-government  and  police  regulation,  submitting 
ro  th^  same,  bnt  no  greater  Federal  authority  and  control  than  exists  under  the 
Constitution  of  the  United  States  in  the  State  of  Texas,  where  there  are  not 
and  oerer  have  been  any  public  l.*inds.  And  so  that  the  power  of  Colorado 
over  Its  waters,  the  uses  thereof  and  the  revenues  derived  therefn>m,  ^hal!  be 
rnd  remain  exactly  the  same  in  Colorado  as  in  Texas,  and  further,  arguendo. 
we  submit  that  no  sound  reason  of  constitutional  law  or  public  policy  can  be 
sQgjBested  to  the  contrary. 

Reoognising,  as  we  mui^t,  that  all  of  the  governmental  powers  possessed  by 
T^xss  are  inherent  in  and  exist  as  fully  In  Colorado,  so  that  the  presence  or 
absence  of  Government-owned  lands  need  not  and  should  not  be  allowed  in  any 
Ftate  to  help  or  hinder  the  people  of  such  State  in  the  exercise  and  enjoyment 
of  full  and  complete  self-government. 

The  following  is  submitted  as  a  memoranda  of  authorities  only  and  not  as  a 
brSef.  bat  is  filed  in  support  of  and  to  sustain  the  argument  made  in  a  brief 
SDbmltted  some  months  ago  by  the  author  of  this  memorando,  Frank  H.  Short 
of  Fresno.  Gal.,  and  a  copy  of  that  brief  can  be  obtained  by  application  to  him 
or  to  Britton  &  Gray.  Washington,  I>.  C. 

For  convenience  some  of  the  authorities  cited  in  that  brief  are  repeated  here 
bot  nmi  quoted  from  at  so  great  length. 

By  reason  of  the  fact  that  some  of  the  authorities  cited  sustain  several  of 
tbe  propositions  above  named  no  effort  Is  made  to  cite  the  authorities  separately 
to  sitstaitt  the  propositions  above  enumerated,  but  in  a  general  way  the  same 
order  Is  followed  and  the  quotations  Indicate  the  points  covered  by  the  au- 
thoHtlea. 

Pollard's  T^essee  r.  Hagan  (3  How..  212;  IB  XJ.  S.,  301)  : 

"And  we  now  enter  Into  its  examination  wfth  a  just  sense  of  Its  great  Impor- 
ti«nre  to  all  the  States  of  tbe  Union  and  particularly  to  the  new  ones.  Although 
this  fs  the  first  ttme  we  have  been  called  upon  to  draw  the  line  that  separates 
the  sovereignty  nnd  jurisdiction  of  the  Government  of  the  Union  and  the  State 
e^'^emments  over  the  subject  in  controversy,  many  of  the  principles  which  enter 
tTTto  and  form  the  elements  of  the  question  have  been  settled  by  previous  well- 
fvmsldered  decisions  of  this  court,  to  which  we  shall  have  occasion  to  refer  in 
the  coarse  of  this  Investigation. 

•  •••••• 

-  We  think  a  proper  examination  of  this  subject  will  show  that  the  United 
Htates  never  held  any  municipal  sovereignty,  jurisdiction,  or  right  of  soil  In 
and  to  the  territory  of  which  Alabama  or  any  of  the  new  States  were  formed. 
*xcefit  for  temporary  puri)OFes  nnd  to  execute  the  trusts  created  by  the  acts  of 
th.   Virginia  and  Georgia  Legislatures  and  the  deeds  of  cession  executed  by 
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them  to  the  United  States  and  the  trust  created  by  tbe  tretity  with  the  Preorh 
Republic  of  tbe  SOtb  of  April*  1803,  ceding  Louisiana. 

•  •••••• 

**  When  Alabama  was  admitted  into  the  Union,  on  an  equal  footing  with  iti^ 
ori(?inal  States,  she  succeeded  to  all  the  rlKbts  of  sovereignty,  JuristllcUon.  and 
eminent  domain  which  (leorgla  |K)«f«s8ed  at  the  date  of  tiie  ceHsion.  exceiir  t*t 
far  as  this  right  was  diminished  by  the  public  lands  retualnini^  in  the  poa8e>.^i«in 
and  under  the  control  of  the  United  States,  for  the  temi>orary  purposes  proxldt^i 
for  in  the  deed  of  cession  and  tbe  legislative  acts  connected  with  It.  Notbiuic 
remained  to  the  United  States,  according  to  the  terms  of  the  agreement,  but  ch<* 
public  lands.  And  if  an  express  stipulation  had  been  inserted  in  tbe  agret'UHMit 
granting  the  municiiwl  right  of  sovereignty  and  eminent  domain  19  the  Unltt^d 
States,  such  stipulation  would  have  been  void  and  inoi)eratlve,  because  tbe 
United  States  have  no  constitutional  caimcity  to  exercise  munici|Nil  jurlsdlctioo. 
sovereignty,  or  eminent  domain  within  the  limits  of  a  State  or  elsewhere,  exc»-|*t 
in  the  cases  in  which  it  is  expressly  granted. 

"  By  the  sixteenth  clauae  of  the  eighth  section  of  the  first  article  of  the  C^mi- 
stltutlon  i)0wer  is  given  to  Congress  *  to  exercise  exclusive  legislation  In  all  ca*^^ 
whatsoever  over  such  District  (not  exceeding  10  miles  square)  as  may  by  o-% 
sion  of  imrticular  States,  and  the  acceptance  of  Congress,  become  the  sent  *»r 
government  of  the  United  States,  and  to  exercise  like  authority  over  all  pln«^e« 
purchased  by  the  consent  of  the  legislature  of  the  State  in  which  the  same  ni.i> 
be  for  the  erection  of  forts,  magazines,  arsenals,  dockyards,  and  other  m»e«lf»jl 
buildings.*  Within  the  District  of  Columbia  and  the  other  places  purcliin«»"d 
and  used  for  the  pur|K>ses  above  mentioned  the  national  and  munlclt»al  |Hw«»r» 
of  government  of  every  description  are  united  in  tbe  Covernment  of  the  Union. 
And  these  are  the  only  cases  within  the  United  States  In  which  all  the  pcnv«-ni 
of  government  are  uultetl  in  a  single  (tovernnient,  except  in  the  cases  slrrmly 
mentioned  of  the  temi)orary  Territorial  governments,  and  there  a  local  gu*er»- 
ment  exista  The  right  of  Alabama  and  every  other  new  State  to  exerclM*  all 
the  iiowers  of  government  which  belong  to  and  nniy  be  exerciseil  by  the  original 
States  of  the  Union  must  be  admltttnl  and  remain  unquestioned  except  so  far  ..• 
they  are  temporarily  deprived  of  control  over  the  public  lands. 

••  W*»  will  now  ln*juiH»  into  tlu»  iianiiv  :tiMi  fXliMii  of  the  rlclit  of  the  i  UJt»^l 
States  to  IhoM*  lamls.  and  wluMljer  tliat  il;;ht  ran  In  any  nunuu»r  afT«vt  or  tn^n 
irol  the  de<-islon  of  the  raw*  before  us.  Tliis  right  orlgluuUtl  In  >oluuiar)'  h>r 
renders,  made  by  several  of  the  old  Slates,  or  tli«*lr  wnnte  and  uu.»ppniprlait««l 
lands,  to  the  Unitc^l  States,  under  a  resi»lution  of  tlie  old  ruiiu're***  of  the  ••lb 
of  September,  17M»,  recommending  sm-h  surrender  and  oesslim.  to  aid  in  paymi: 
the  piihll*'  debt,  Incurrwl  by  tbe  War  of  lbi»  lte\«»lulUia.  The  «»bjert  of  all  Ibr 
parilfs  to  then*  eonirarls  of  ce^sltm  was  tt»  onuert  the  land  liit«i  money  foi  tbo 
payment  of  tbe  debt  and  to  erei't  new  States  over  the  territory  thus  iHHltil ;  nn.l 
usMHin  as  tln*se  pur|K)ses  could  be  accomiillsbiHl  the  |Hiwer  i»f  tbe  I  nlted  Smt«-«< 
.»M»r  tb«»se  lands,  as  property,  was  to  reast*. 

•Whenexer  the  InlteA  States  shall  ba>e  fully  executeil  these  trust*  Ibe 
inuiihlpal  soverel^;nly  of  the  new  Slates  will  Ik»  (•*»niplete  throughout  their  re- 
^  tithe  borders,  and  they  and  the  original  StJites  will  be  u|Mm  on  ct|ual  fiH»lni4 
M.  all  H'spotis  wliat»Mor.  We  theivforo  think  tbe  Unlt«M  Stales  bold  tli.» 
publl<»  lands  within  the  new  Siati's  b>  fon-e  of  tbe  dfe«ls  of  o»^s^on  and  thf 
aiatutes  eiHuuHti'tl  with  them,  and  not  by  any  ninnicl|ml  sovereignty  wbhh  it 
nuiy  he  srpi.4»MHl  they  |ic^^M'^s  or  ba\e  rt»s«»r\cM  by  c-onipart  with  tbe  new  StHti»« 
lor* that  partltiilar  pnr|H>se.  Tbe  pro^lwlou  of  the  Constitution  abo\e  referrt»d 
U)  shows  that  no,  such  jMiwer  can  l>e  exercised  by  the  United  States  within  a 
State.  Snch  a  power  Is  not  only  repugnant  to  the  Constitution,  but  It  Is  Inoiui. 
<iMent  with  the  spirit  and  intention  of  the  deeils  of  tvssion.  Tbe  argtmient.  «-• 
n»n<'li  relie^l  on  by  tho  rtaniM'l  for  tlu'  plalnlins,  that  the  agn*«Mn«nit  of  the  i»e»»i'lr 
inhalilllng  the  new  Statw  Mbat  they  forever  dlwlalm  all  right  and  title  to  llio 
wa.Hte  or  nnapproiMlatiHl  lands  lying  within  the  Rild  terrltorj'  and  that  the  wime 
«hnil  Im'  ami  rem:' In  at  tbe  sole  and  entire  dUiM»siilon  of  the  Unltwl  States,'  enu 
not  oiMMMte  as  a  eontr.ut  lM»tween  tbe  partle**.  but  is  blndlnu  ana  law.  Full  |iow»t 
Is  gl\en  to  C«»ngiess  *  to  make  all  iie*Mlful  rules  and  n'gulatlons  res|ie<'tlttg  lb«» 
territory  or  other  properly  of  the  Unlte<l  States,'  ThW  anthorlUHt  the  possjiire 
of  nil  laws  neeesHjiry  to  s«vure  the  rights  of  the  Unltcsl  States  to  tbe  pubi.- 
ands  and  to  provldefor  their  sale  and  to  pronn-i  them  fnun  taxation 

•  •••••• 

♦•The  propositions  submitted  to  the  |K»<»ple  of  tbe  Alabama  Territory,  for 
ihelr  acceptance  or  rejection,  by  the  net  of  Congress  authorizing  them  to  form 
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.-  const  1  rational  nnd  State  governmeut  themselves,  so  far  us  they  related  to 
the  public  lands  within  that  Territory,  amounted  to  nothing  more  nor  less  than 
nates  and  regulations  respecting  the  sales  and  disposition  of  the  public  lands. 

•  •••♦♦• 

**  If.  in  the  exercise  of  this  power.  Congress  can  impose  the  same  restrictions 
upoo  the  original  States,  in  relation  to  their  navigable  waters,  as  are  Imposed 
tor  this  article  of  the  campact  on  the  State  of  Alabama,  then  this  article  is  a 
ini*re  regulation  of  commerce  among  the  several  States,  according  to  the  Con- 
stitution, and.  therefore,  as  binding  on  the  other  States  as  Alabama. 

•  #••••• 

**  By  the  preceding  course  of  reasontog  we  have  arrived  at  these  general 
eoncloslons:  First,  the  shores  of  navigable  waters,  and  the  soils  under  them, 
were  not  granted  by  the  Constitution  to  the  United  States,  but  were  reserved  to 
the  States,  respecively;  secondly,  the  new  States  have  the  same  rights,  sov- 
ereignty, and  Jurisdiction  over  this  subject  as  the  original  States:  thirdly, 
the  right  of  the  Ignited  States  to  the  public  lands  and  the  power  of  Congress 
to  make  all  needful  rules  and  regulations  for  the  sale  and  disposition  thereof 
conferred  no  power  to  grant  to  the  plaintiffs  the  land  In  controversy  in  this 
coae.  The  Judgment  of  the  Supreme  Court  of  the  State  of  Alabama  is.  there- 
fore, affirmed.** 

We  have  quoted  quite  liberally  from  this  case  because  in  principle  it  decides 
nearly  everything  we  contend  for  and  has  been  frequently  cited  and  alflrmed. 
The  supreme  court  bench  was  most  eminent  at  this  time,  and  as  all  of  the 
judges  concurred  except  Justice  Catron,  who.  In  dissenting  from  some  of  the 
v-ieirs  of  his  associates,  used  this  language  (p.  409)  : 

•*  I  have  expressed  these  views  in  addition  to  those  formerly  given,  because 
this  is  deemed  one  of  the  most  important  controversies  ever  brought  before  this 
c^»T!rt  on  any  title,  either  as  it  respects  the  amount  of  proi)erty  involvetl,  or  the 
principles  on  which  the  present  Judgment  proceeds,  principles.  In  my  Judgment, 
n^  applicable  to  the  high  lands  of  the  United  States  as  to  the  low  lands  and 
aboresL*' 

Venzie  r.  Wyman  (14  How.,  568;  20  V.  S.,  345).  considering  the  cbiimed  con- 
trol of  the  United  States  over  commerce  on  the  Penobscot  River.  In  Maine,  the 
court  said   (pp.  34S,  349)  : 

••  Such  a  pretension  would  effectually  prevent  or  paralyze  e\-ery  effort  at  in- 
ternal improvement  by  the  several  States;  for  It  can  not  be  supposed,  that  the 
States  would  exhaust  their  capital  and  their  credit  In  the  construction  of  turn- 
pikes, canals,  and  railroads,  the  remuneration  derivable  from  which,  and  all 
control  over  which  might  be  Immediately  wrested  from  them,  because  such  pub- 
lic works  would  be  facilities  for  a  commerce  which,  whilst  availing  Itself  of 
thn^e  facilities,  was  unquestionably  internal,  although  lnterme<l lately  or  ulti- 
mately It  might  become  foreign. 

"The  rule  here  given  with  respect  to  the  regulation  of  foreign  commerce, 
eqtially  excludes  from  the  regulation  of  conmierce  between  the  States  and  the 
Indian  tribes,  the  control  over  turnpikes,  canals,  or  railroads,  or  the  clearing 
and  deepening  of  watercourses  exclusively  within  the  States,  or  the  mangement 
of  the  transportation  upon  and  by  means  of  such  Improvements.  In  truth,  the 
fiower  rested  in  Congress  by  Article  I,  section  8  of  the  Constitution,  was  not 
desisnied  to  operate  ui»on  matters  like  those  embraced  In  the  statute  of  the  StMte 
<ft  Maine,  and  which  are  essentially  local  In  their  nature  and  extent.  The  de- 
alga  and  object  of  that  power,  as  evinced  in  the  history  of  the  Constitution,  was 
to  establish  a  perfect  equality  amongst  the  several  States  as  to  commercial 
rl^ta.  and  to  prevent  unjust  and  Invidious  distinctions,  which  local  Jealousies, 
or  local  and  partial  interests  might  be  disposed  to  introduce  and  maintain. 

••Theee  were  the  views  pressed  upon  the  public  attention  by  the  advocates 
for  the  adoption  of  the  Constitution,  and  in  accordance  therewith  have  been 
the  expositions  of  this  instrument  propounded  by  this  court  In  decisions  quoted 
by  counsel  on  either  side  of  this  cause,  though  differently  applied  by  them. 
(Vide  The  Federalist,  Nos.  7  and  11,  and  the  cases  of  Gibbons  v.  Ogden,  9 
Wheat..  1;  New  York  t?.  Milne,  11  Pet,  102;.  Brown  v.  The  State  of  Maryland. 
12  Wheat,  419;  and  the  License  Cases  in  5  How..  504.)** 

Withers  v.  Buckley  (20  How.,  84).  This  in  principle  and  in  all  respects  Is 
one  of  the  most  imix>rtant  cases  in  the  books.  Its  significance  can  only  be 
re.tUxed  by  careful  reading.  We  therefore  quote  at  some  length,  as  follows 
iPfi.  92.03): 

*'  in  considering  this  act  of  Congress  of  March  1,  1817,  it  is  unnecessary  to 
Institute  any  examination  or  criticism  as  to  its  legitimate  meaning  or  operation 
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or  binding  anthority  further  than  to  afBrm  that  it  coald  have  no  effect  to 
strict  the  new  Stnte  in  any  of  Its  necessary  attributes  as  an  lodepeodent 
sovereign  government,  nor  to  Inhibit  or  diminish  its  perfect  equality  with  tbe 
other  members  of  the  Confederacy  with  which  it  was  to  be  asaoclnted.  Tben*» 
conclusions  follow  from  the  very  nature  and  objects  of  the  Confederacy,  from 
the  language  of  the  Constitution  adopted  by  the  States  and  from  the  rule  of 
interpretation  pronounced  by  this  court  in  the  case  of  Pollard's  T>essee  r. 
Hagan  (3  How.,  p.  223).  The  act  of  Congress  of  March  1,  1817,  in  prescrlbinie 
the  free  navigation  of  the  Mississippi  and  the  navigable  waters  flowing  into 
this  river,  could  not  have  been  designed  to  inhibit  the  power  Inseparable  from 
every  sovereign  or  efficient  government  to  devise  and  to  execute  measures  for 
the  improvement  of  the  State.' although  such  measures  might  induce  or  render 
necessary  changes  In  the  channels  or  courses  of  rivers  within  the  Interior  nt 
the  State  or  might  be  productive  of  a  change  in  the  value  of  private  profierty. 
Such  consequences  are  not  unfrequently  and.  Indeed,  unavoidably  Incident  to 
public  and  general  measures  highly  promotive  of  and  absolutely  neceeanry  to 
the  public  good.  And  here  it  may  be  asked  whether  the  law  complained  of  and 
ttie  measures  said  to  be  In  contemplation  for  its  execution  are  In  reality  In 
conflict  with  the  act  of  Congress  of  March  1.  1817,  with  respect  either  to  the 
letter  or  the  spirit  of  the  act?  On  this  point  may  be  cited  the  case  of  Veaal^ 
et  al.  17.  Moor  (14  How..  568). 

•*  But,  for  argument,  let  It  be  ccmceded  that  this  derelict  channel  of  tlie 
Mississippi,  called  Old  River.  Is  In  truth  a  navigable  river  leading  or  flowlne 
Into  the  Mississippi;  It  would  by  no  means  follow  that  a  diversion  into  the 
Buffalo  Bayou  of  waters,  in  whole  or  In  part,  which  pass  from  Homoc»hlttt>  Into 
Old  River,  would  be  a  violation  of  the  act  of  Congress  of  March  1.  1S17.  In  Ita 
letter  or  Its  spirit;  or  of  any  condition  which  (^mgress  had  iiower  to  Imr^^se 
on  the  admission  of  the  new  State.  It  can  not  be  Imputed  to  Congress  tluit  they 
ever  designed  to  forbid,  or  to  withhold  from  the  State  of  ^llsslsslppl.  the  invwer 
of  Improving  the  Interior  of  that  State,  by  means  either  of  rt>ads  or  canals,  or 
by  regulating  the  rivers  within  Its  territorial  limits,  although  a  plan  of  impn*v«» 
ment  to  be  adopted  might  embrace  or  affect  tlie  course  or  the  flow  of  rhem 
sltuatcHl  within  the  Interior  of  the  State.  Could  sm^h  an  Intention  Ih»  asrrlbotl 
to  Congress,  the  right  to  enforce  it  may  be  confidently  denied.  Clearly.  Con- 
gress could  exact  of  the  new  Stnte  the  surrender  of  no  attribute  Inherent  In 
her  cl'nracter  as  a  sovereign  Independent  State,  or  liidlspensjible  to  her  equality 
with  her  sister  States,  necessarily  Implied  and  guaranteed  by  the  %'ery  nature 
of  the  Federal  compact.  Obviously,  and  It  may  be  aald  primarily,  among  the 
Incidents  of  that  equality.  Is  the  right  to  make  Improvementa  In  the  rivera, 
watercourses,  and  hi  Kb  ways  situated  within  the  State.** 

Kscnnaba  Co.  r.  Chicago  (107  IT.  S.,  078.  aS7) : 

"The  doctrine  declared  In  these  several  declalons  Is  in  accordance  with  the 
more  general  doctrine  now  firmly  established,  that  the  c«>mnierclnl  iiower  of 
Congress  Is  exclusive  of  State  authority  only  when  the  subjects  ujion  which  It 
is  exercised  are  national  In  their  character,  and  admit  and  require  uniformity 
of  regulation  aflTecttng  alike  all  the  States.  ITfion  such  subjects  only  tlint  au- 
thority can  act  which  can  sr>enk  for  the  whole  country.  Its  nonaction  Is  there- 
fhre  a  declaration  that  they  shall  remain  free  from  all  regulation.  (Welton  r 
State  of  >nssourl.  91  J\  S..  275:  Henderson  v.  Mayor  of  New  Tork,  02  Id.,  2rvn. 
County  of  Mobile  r.  Kimball,  102  id.,  001.) 

•  •••••• 

"  Bridges  over  navigable  streams  which  are  entirely  within  the  limits  of  a 
State  are  of  the  latter  claws.  The  local  authority  can  better  appreciate  their 
necessity  and  can  better  direct  the  manner  In  whirh  they  aball  be  nasd  and 
regulateil  than  a  goviToujent  at  a  d  1st  a  ore.  It  Is.  therefore,  a  matter  of  good 
m^nne  and  practlrai  wUdoni  to  leave  their  control  and  management  with  the 
Mtates.  Oongress  having  the  power  at  nil  times  to  Interfere  and  supersede  their 
authority  whenever  they  act  arbitrarily  and  to  the  Injury  of  commerce," 
•  •••••• 

••On  her  adniiH«*lnn  «b«»  at  nvre  tvHvune  enfltle<|  tn  and  fwwftofised  of  all  the 
rightM  of  dominion  ami  •«4i\«»n»i'jf!fy  which  l>e!omre«l  to  the  original  Stati**,  She 
wnn  ndnilttiHl.  and  tNiiiId  be  »wiinlrte«l.  only  on  tln»  «anM»  footing  with  th«»m.  Tlie 
language  of  the  reaolution  admitting  her  Is  •on  an  equal  footing  with  the  origi- 
nal States  In  all  n»si»ects  whatever.*  (S  Stat,.  nSfl.)  Kquallty  of  constitutional 
right  and  power  Is  the  c«>ndltl<in  of  all  the  8tat(*s  of  the  teuton,  old  and  new. 
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Liiiiois,  Uierefore.  as  well  observed  by  counsel,  could  afterwards  exercise  the 
same  power  over  rivers  within  her  llinits  that  Delaware  exercised  over  Black 
liini  Creek  and  Pennsylvania  over  the  Schuylkill  River.  (Pollard's  lessee  v. 
Hasan,  3  How.,  212 ;  Permoli  v.  First  Municipality,  id.,  689 ;  Strader  v.  Graham, 
10  id,,  82.)" 

in  Huse  f.  Glover  (119  U.  S.,  543)  the  court  said  (pp.  548,  549)  : 

*•  The  suite  is  luteresteil  in  tlie  donieHllc  as  well  us  in  the  Interstate  and 
foreign  cuniuierce  conducted  on  the  Illinois  Kiver,  and  to  increase  its  facilities 
and  thus  augment  its  growth  it  has  full  jxiwer.  It  is  only  when  in  the  Judg- 
ment of  CongretJS  lis  action  is  deemed  to  encroach  upon  the  navigation  of  the 
nvtT  as  a  means  of  interstate  and  foreign  commerce  that  that  body  may  inter- 
fere and  control  or  supersede  it.  If  in  the  opinion  of  the  State  greater  benefit 
w»»uld  result  to  her  commerce  by  the  improvements  made  than  by  lenvlng  the 
river  in  Its  natural  state — and  on  that  point  the  State  must  necessarily  deter- 
mine for  Itself — it  may  authorize  them,  although  increased  inconvenience  and 
ex|>ezise  may  thereby  result  to  the  business  of  individuals.  The  private  incon- 
venience must  yield  to  the  public  good.  The  opening  of  a  new  highway  or  the 
improvement  of  an  old  one,  the  building  of  a  railroad,  and  many  other  works 
in  which  the  public  is  interested  may  materially  diminish  business  in  certain 
quarters  and  incre^ise  it  in  others;  yet  for  the  loss  resulting  the  sufferers  have 
iMi  ie^il  ground  of  complaint.  How  the  highways  of  a  State,  whether  on  land 
or  by  water,  shall  be  l)est  improved  for  the  public  good  is  a  matter  for  State 
determination,  subject  always  to  the  right  of  Congress  to  intertwse  in  the  cases 
lueutloued.  (Spooner  v.  McConnell,  1  McLean,  337;  Kellogg  v.  Union  Co., 
12  Conn.,  7;  Thames  Bank  v,  Lovell,  18  Conn.,  5(X);  S.  C,  46  Am.  Dec.,  332; 
McKeynolds  v.  Smallhouse,  8  Bush,  447.)  " 

Ward  r.  Rsice  Horse  (163  U.  S.,  504).  The  court  in  this  case  holds  that  a 
treaty  with  the  Indians  was  abrogated  by  the  act  admitting  Wyoming  and 
that  thereafter  the  Indians  could  not  hunt  on  the  public  lands  contrary  to  State 
lawsL 

Tbe  court  cites  approvingly:  Pollard  v,  Hagan,  supra;  Withers  v.  Buckley, 
t'ipra;  Kscanaba  Co.  v,  Chicago,  supra;  Cardwell  i;.  American  Bridge  Co.  (113 
l\  8.,  205).  Willamette  Iron  Bridge  Co.  t\  Hatch  (125  U.  S.,  1),  qUothig  from 
theise  cases  with  approval,  and  following  such  quotations  with  this  language 
<(ji  514)  : 

''The  power  of  all  the  States  to  regulate,  the  killing  of  game  within  their 
t**jrder8  will  not  be  gainsaid,  yet,  if  the  treaty  applies  to  the  unoccupied  land 
<rf  the  United  States  in  the  State  of  Wyoming  that  State  would  be  bereft  of 
«ncb  power,  since  every  isolated  piece  of  land  belonging  to  the  United  States 
&»  a  private  owner,  so  long  as  it  continued  to  be  unoccupied  land,  would  be 
f'X^'miit  in  this  regard  from  the  authority  of  the  State.  Wyoming,  then,  will 
Ua%e  been  admitted  into  the  Union,  not  as  an  equal  member,  but  as  one  shorn 
C'i  a  legislative  power  vested  in  all  the  other  States  of  the  Union,  a  power  re- 
iu'Aing  from  the  fact  of  statehood  and  incident  to  its  plenary  existence." 

Stands  V.  Manistee  River  Improvement  Ck).  (123  U.  S.,  288,  296) : 

**  Yet  from  the  very  conditions  on  which  the  States  formed  out  of  that 
territory  were  admitted  into  the  Union,  the  provisions  of  the  ordinance  became 
Inoperative  except  as  adopted  by  them.  All  the  States  thus  formed  were  in  the 
i&nguage  of  the  resolutions  or  acts  of  Congress,  '  admitted  into  the  Union  on  an 
ccjUiil  footing  with  the  original  States  in  all  respects  whatever.'  Michigan,  on 
hn^T  admission,  became,  therefore,  entitled  to  and  possessed  of  all  the  rights  of 
«i>vereignty  and  domain  which  belonged  to  the  original  States,  and  could  at 
auj  time  afterwards  exercise  full  control  over  Its  navigable  waters  except  as 
i^titntined  by.  the  Constitution  of  the  United  Stjttes  and  laws  of  C^ongress  passed 
.n  pursunnce  thereof.  (Permoli  v.  First  Munlcii)ality  of  New  Orleans,  3  How., 
r><K  600;  Pollard  r.  Hagan.  3  How.,  212;  Escunaba  Co.  v.  Chicago,  107  U.  S., 
•ITi,  68S;  Van  Brocklin  i\  Tennessee,  117  U.  S.,  151,  159;  Huse  t?.  Glover,  119 

C.  S.,  543,  546.)" 

rsee  also  long  line  of  Fetlenil  cases  cited  In  Rose's  Notes  to  U.  S.  Reports, 

under  Pollard  t\  Hagan.) 

In  rnited  States  r.  (Chicago  (17  U.  S.,  82;  7  How.,  185)  the  court  held  that 
tbe  •ify  of  Chicago  could  not  lay  out  city  streets  over  the  tract  of  land  on 
•  hi'h  Fort  Dearborn  was  situated,  it  belug  dedicated  to  military  purposes  by 
th*»  Go\ernnient.  The  court  was  careful  to  limit  the  decision,  however,  by 
tif  following  language,  on  (mge  87 : 

-  ii  is  not  questioned  that  land  within  a  State  purchased  by  the  United  States 
a«  a  mere  proprietor  and  not  reserved  or  appropriated  to  any  special  purpose 
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may  be  liuble  to  coiidemuation  for  streets  or  highways,  like  the  land  of  otber 
proprietors,  under  the  rights  of  eminent  domain." 

United  States  r.  U.  R.  (6  McLean;  27  Fed.  Oases,  p.  tX)2)  involved  (wo  que* 
tions:  The  obstruction  of  navigation  and  use  of  public  lands  for  ii  railruttU 
bridge.  This  decision  is,  we  think,  conclusive  on  principle  and  is  entirely  <*on- 
sistent  with  the  decisions  of  the  Supreme  Court  of  the  Unted  States  ou  all 
points,  we  think,  excei)t  the  inference  that  in  the  absence  of  agreemeut  (hr 
State  could  tax  property  of  the  United  States,  which  it  is  now  held  can  not  br 
done.  The  case,  however,  in  holding  State  may  without  the  Uovemment's  con- 
sent and  against  its  objection  use  the  public  lands,  holds  more  than  Is  Involved 
in  this  discussion.  We  are  not  discussing  whether  the  United  States,  as  pro 
prietor,  can  insist  ui>on  its  proprietary  rights  in  connection  with  the  u»e  of 
public  lands  for  purposes  of  roads  and  canals,  etc.,  necessary  to  develop  the 
State's  resources. 

What  we  are  contending  for  is  that  it,  the  United  States,  can  not  assert  any 
sovereignty  or  taxing  tx)wers  or  police  control  in  a  State  by  virtue  of  Its  owner- 
ship of  public  lands,  nor  so  assert  its  proprietorship  as  to  dentroy  the  tifitit 
of  and  imi>eile  tlie  State  and  its  inhabitants  in  devoloi>lng  its  n^xources  by  o in- 
structing all  necessary  roads,  canals,  and  nienns  of  conmiunlcatUm.  N<»r  can 
the  Federal  Government  inii)oses  any  excise  charging  flx  any  teruia.  as!H*rt  any 
sovereignty  or  police  i)ower  in  connection  with  nr  hs  a  condition  In  cHiune^Mlim 
with  permitting  such  use. 

In  holding  that  the  Federal  Government  can  not  at  all  refuse  the  use  of  thr 
public  lands  for  these  necessary  public  uses.  Judge  Mclean  is  sustained.  w<* 
think,  in  principle  by  many  of  the  decisions  of  tiie  Unlte<l  Stat(*M  8upn*:iir* 
Court  and  by  several  adjudications  which  we  cite  to  the  e(Te<*t  that  nil  nxuit 
rights,  by  the  very  nature  of  the  Federal  compact,  nnist  exist  In  the  Stat«* 
and  can  not  be  denied  by  the  Federal  (to  vera  men  t.  We  quote  from  the  opinion 
(27   Fed.  Cases,  pp.  00:Mn>3)  : 

**  Within  the  limits  of  a  State  Congress  can,  In  rcgnrd  to  the  dlHfMMltlun  of 
the  public  lands  and  their  protection,  make  all  mnHlful  rules  tind  regnladou^ 
Rut  be3'oud  this  It  can  exercise  no  other  nets  of  sovereignty  which  It  may  iH»t 
exercise  In  common  over  the  lands  of  Individuals.  A  mode  Is  provldetl  fur  (lit* 
cession  of  Jurisdiction  when  the  Federal  (tovernment  purchase's  a  site  for  a  mili- 
tary post,  a  customhouse,  and  other  public  buildings;  and  if  this  mode  be  »<>C 
pursued,  the  Jurisdiction  of  the  State  over  the  ground  purchased  renialns  iU*- 
■•me  as  liefore  the  purchase.  This,  I  admit.  Is  not  a  din-ldcd  iNiint.  but  1  think 
the  cone) union  Is  maintainable  by  the  deductions  of  const Itut ion nl  law. 


«« 


But  the  Important  Inquiry  is,  whether  the  public  lands  are  subject  to  the 
■orereignty  of  the  State  in  which  they  are  situated. 

"It  Ss  a  fair  implication,  that  if  the  State  were  not  restrained  by  comiwct. 
It  could  tax  such  lands.  In  many  instances  the  States  have  taxed  the  la  mis  on 
which  onr  customhouses  and  other  public  buildings  have  been  constructed,  uu«l 
inch  taxes  have  t)een  imld  by  the  Federal  Government.  This  applies  only  («> 
the  lands  owned  by  the  Oovcmment  iis  a  proprietor,  the  Jurisdiction  nevt*r 
having  been  ceded  by  the  State.  The  proprietorship  of  \t\tu\  In  a  State  by  th«* 
General  Government  can  not,  it  would  seem,  enlarge  Its  so\erelguty  or  rentrit  t 
the  sovereignty  of  the  State.  This  sovereignty  extends  to  the  State  limits  o\er 
the  territory  of  the  State,  sutiject  only  lO  Uie  proprietary  right  of  Uie  lands  owne«l 
by  the  Federal  Government,  and  the  right  to  dlsiioso  of  such  lamls  anil  pn>t(H't 
them  under  such  regulations  os  It  may  deem  pro|>er.  The  State  organises  \i% 
territory  into  counties  and  townshlim,  and  rt*gulates  Its  process  throughout  it^ 
limits,  and  In  the  discharge  of  the  ordinary  functions  of  sovereignty,  a  StMt«» 
has  a  right  to  iirovlde  for  Intercourse  lietween  the  citlxens,  commercial  ntid 
otherwise,  In  every  part  of  the  State,  by  the  establishment  of  easi*mentft. 
whether  they  may  be  common  roads,  turnpike,  plank,  or  rait  roads.  The  klikl 
of  eamMiiiMit  nnnt  de|)end  u|kiu  the  discretion  of  the  legislature.  And  this  iio%\i*r 
extends  ais  well  over  the  lands  owntnl  by  the  United  Stattni.  as  to  those  ohimhI 
by  ImllvUluals.  This  |X)wer  It  Is  beliouHl  has  been  exercised  by  all  the  St.ttf^ 
in  which  the  public  lamls  have  tieen  situated.  It  is  a  (Miwer  which  belongn  to 
the  State  and  the  exercise  of  which  Is  esMenttal  to  Uie  prus|ierlty  and  advnn*^^ 
nient  of  the  country.  State  and  county  roads  have  Ihm*u  estJiblished  anil  vxni- 
structed  over  the  public  lands  In  a  State  utuler  the  laws  of  the  State,  f^iihout 
any  doubt  of  Its  |jower,  and  with  the  aiMiuiem-eiuv  of  the  Fi«<leral  Go\ernuuMit 
In  thin  rcHiKvt  the  lands  of  the  public  have  been  treated  and  appropriatf*<l  by 
the  Stale  as  the  lands  of  individuals.    Tht»se  easements  have  so  manifestly 
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to  the  public  interest  that  uo  objectiou  from  any  quarter  has  hitherto 
mda    And  it  is  believed  that  thia  power  belongs  to  the  States. 

*  It  is  difficult  to  perceive  on  what  principle  the  mere  ownership  of  land  by 
Che  General  Government  within  a  State  should  prohibit  the  exercise  of  the 
ft>vereisD  power  of  the  State  in  so  Important  a  matter  as  the  easements  named. 
In  no  point  of  view  are  these  improvements  prejudicial  to  the  general  interest; 
*m  the  contrary  they  greatly  promote  it  They  encourage  population  and  in- 
cDKise  the  value  of  land.  In  no  respect  is  the  exercise  of  this  power  by  the 
State  Inconsistent  with  a  fair  construction  of  the  constitutioual  power  of  Con- 
gress over  the  public  lands.  It  does  not  interfere  with  the  disposition  of  the 
lands  and  instead  of  lessening  enhances  their  value. 

•*  Where  lands  are  reserveti  or  held  by  the  General  Goveriuueut  for  specified 
and  national  purposes  it  may  be  admitted  that  a  State  can  not  construct  an 
easement  which  shall  in  any  degree  affect  such  purposes  injuriously.  No  one 
can  Question  the  right  of  the  I«^ecleral  Government  to  select  the  sites  for  its 
fbrtfl.  arsenals,  and  other  public  buildings.  The  right  claimed  for  the  State  has 
no  reference  to  lands  si)ecially  appropriated,  but  to  those  held  as  general  pro- 
i>rietor  by  the  Government,  wbether  surveyed  or  not.  .The  right  of  eminent 
domain  apperUiins  to  a  State  sovereignty,  and  it  is  exercised  free  from  the  re- 
straints of  the  Federal  Constitution.  The  proi)erty  of  individuals  is  subject  to 
this  light,  and  no  reason  is  i)erceiveU  why  the  aggregate  proiJerty  in  a  State,  of 
llie  individuals  of  the  Union,  should  not  also  be  subject  to  it.  The  principle  is 
the  same  and  the  beneficial  result  to  the  proprietors  is  the  same,  in  proportion 
to  tlMir  Interests.  These  easements  have  their  source  in  State  i)ower  and  do 
not  belong  to  Federal  action.  They  are  necessary  for  the  public  at  large  and 
e««enti«l  to  the  interests  of  the  people  of  the  State.  The  i)ower  of  a  State  to 
coQstmct  a  road  necessarily  implies  the  right  not  only  to  appropriate  the  line 
of  the  road,  but  the  materials  necessary  for  its  construction  and  use.  Whether 
«re  look  to  principle,  or  the  structure  of  Federal  and  State  Governments,  or  the 
anifonn  practice  of  tlie  new  States,  there  would  seem  to  l>e  no  doubt  that  a 
State  has  the  power  to  construct  a  public  road  through  the  public  lands.  A 
grant  to  this  effect  is  sometimes  made  by  Congress,  as  in  the  act  of  1852;  but 
this  does  not  show  the  necessity  of  such  a  grant.  Generally  Congi-ess  appro- 
priates to  the  road  a  large  amount  of  landa  The  positions  arc  believed  to  be 
Irrefragable — ^first.  that  the  right  of  eminent  domain  is  in  the  State;  and  sec- 
coidly.  that  the  exercise  of  this  right  by  a  State  is  nowhere  inhibited,  expressly 
or  impliedly,  in  the  Federal  Constitution  or  in  the  powers  over  the  public  lands 
by  th«t  Instrument  in  Congress." 

The  leading  case  of  Shively  t?.  Bowlby  (152  U.  S.,  p.  1).  involving  directly 
the  title  and  Jurisdiction  over  lands  imder  navigable  waters,  fully  reviews  all 
the  twevious  decisions  and  most  exhaustively  consldera  all  of  the  questions,  and 
finally.  It  may  be  assumed,  set  them  at  rest. 

In  this  same  connection  it  considered  many  questions  appertaining  to  the 
pablic  lands;  cited  and  affirmed  all  of  the  earlier  cases.  Anyone  desiring  to 
more  fully  study  the  subject  will  find  nearly  everything  of  value  considered 
sBd  decided  in  this  case,  citing  Pollard  v.  Hagan,  supra  (pp.  26.  27). 

Holding  (p.  2S)  that  the  case  did  not  turn  upon  the  deed  of  cession  but  uiK>n 
feneral  principles,  as  shown  by  the  authorities  cited.  We  quote  from  this 
case  (152  U.  S..  pp.  49,  67,  58) : 

- '  The  title  to  the  shore  and  lands  under  tidewater,'  said  Mr.  Justice  Bradley, 
•is  regarded  as  incidental  to  the  sovereignty  of  the  State— a  portion  of  the 
royalties  belonging  thereto  and  held  In  trust  for  the  public  purposes  of  naviga- 
tion and  fishery.' 

•  •♦♦••• 

**Tbe  Congress  of  the  United  States,  In  disposing  of  the  public  lands,  has 
«rtosuintly  acted  upon  the  theory  that  those  lands,  whether  in  the  interior  or 
on  the  coast,  above  high-water  mark,  may  be  taken  up  by  actual  occupants  in 
order  to  encourage  the  settlement  of  the  country. 

•  ♦♦♦♦•♦ 

•*  Tpon  the  acquisition  of  a  territory  by  the  United  States,  whether  by  oession 
fnwn  one  of  the  States,  or  by  treaty  with  a  foreign  country,  or  by  discovery 
and  settlement,  the  same  title  and  dominion  passed  to  the  United  States  for 
die  benefit  of  the  whole  people  and  In  trust  for  the  several  States  to  bo  ultl- 
mstetj  created  out  of  the  territory. 

-  The  new  Stntes  admitted  into  the  Union  since  the  adoption  of  the  Constitu- 
ei<»n  have  the  ftime  rights  as  the  original  States  in  the  tidewaters  and  In  the 
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lands  under  them  within  their  resinn-tive  jurisdictions.  The  title  uml  rUhts  ^f 
riparian  or  littoral  proprietors  in  the  hoII  l)einw  hi jjh  water  Diark.  tberef«»r»% 
are  governed  by  the  laws  of  the  several  States,  subject  to  the  rlshts  isrnriti^l 
to  the  United  States  by  the  Constitution. 

"The  Ignited  States,  while  they  hold  the  country  as  n  territory,  h^irtnj:  all 
the  powers  both  of  national  and  of  niunlclpal  government,  may  fcrant,  for  «ppri»- 
prlate.  purposes,  titles  or  rights  In  the  soil  below  high-water  mark  of  tldewntM-n. 
But  they  have  never  done  so  by  general  laws,  and  unless  In  some  ras<»  of  ln*»-r- 
mitlonal  duty  or  pul)lic  exigency,  hjive  ju'ted  upon  the  policy  as  most  in  ao'-ril- 
ance  with  the  interest  of  the  T)eopie  and  with  the  object  for  which  the  Terri- 
tories were  acquired,  of  leaving  the  administration  and  dlsi>osltlon  of  the  nhv. 
ereign  rights  In  navigable  waters  and  In  the  soil  under  them  to  the  control  of 
the  States,  resi»ectively,  when  organlze<l  and  admltteil  Into  the  Union. 

"  (t rants  by  Congress  of  jwrtions  of  the  public  lands  within  n  Territory  ti> 
settlers  thereon,  though  bordering  on  or  bounded  by  navigable  waters,  convey,  of 
their  own  force,  no  title  or  right  below  high-water  mark,  ami  do  not  impair  the 
title  and  dominion  of  the  future  State  when  created,  but  leave  the  question  «>f 
the  use  of  the  shores  \3y  the  owners  of  uplands  to  the  sovereign  control  of  ea«'h 
State,  subject  only  to  the  rights  vested  by  the  Constitution  In  the  Unlii»<l 
Stated." 

I.eovy  r.  X'nlted  States  (177  U.  S.,  p.  030)  (opinion  by  the  late  Justice 
Shiras) :  Holding  in  favor  of  right  of  Louisiana  to  reclaim  swamp  and  over- 
flowed lands  where  claimed  in  conflict  with  navigation;  a  clear  and  stronic 
opinion.  It  will  be  observed  that  while  there  are  a  number  of  cases  In  |K>int  as 
to  claimed  conflicts  between  Federal  and  State  laws  as  to  public  lands,  they  are 
not  so  nmnerous  as  the  cases  with  respt'ct  to  matters  iiertalnlng  to  navlgatidn. 
This  for  the  c»bvious  reason  that  the  Ftnleral  (Government  has  large  functions  ti> 
perform  In  regulating  and  protecting  the  public  uses  in  connection  with  navl- 
gable  waters.  Its  duties,  however,  as  to  the  public  lands  are  comimratlvely  few 
and  simple — to  prote<>t  its  proprietary  rights  and  ultimate  right  of  dIsiM>Hnl. 
All  other  lowers  and  duties  so  clearly  belong  to  the  State  that  conflicts,  except 
Incidental  ones,  are  purely  gratuitous.  The  effort  to  exercise  taxing  or  iKiIK^e 
|K>wer8.  or  powers  of  regtilatlng  local  Industries  by  the  Ketleral  Government,  In 
connection  with  the  public  lands,  are  of  such  recent  origin,  so  totally  unwar- 
ranted and  unnecessary,  that  few  decisions  can  l>e  found  In  point.  But  when 
they  do  occur  they  are  very  much  In  point,  and  no  case  can  be  dtetl  as  a  bn«»i» 
for  the  claim  of  any  sovereign  powers  or  duties,  control  or  regulation  t^rtaln- 
Ing  to  the  public  lands  on  the  part  of  the  Federal  Govern ment  In  any  Stale. 

In  People  r.  Shearer  (30  Cal.,  p.  058)  Judge  Sawyer  said,  In  substance: 

"The  relation  of  the  United  States  to  the  public  lands  since  the  admission 
of  Callffinila  Into  the  Union  Is  simply  proprietary — that  of  an  owner  of  tlie 
lands,  like  any  cltlxen  who  owns  land— and  not  that  of  a  munlcl|>a]  sov- 
ereignty." 

In  Unites!  States  r.  Cornell  (2  Mason,  p.  00)  Justice  Story  said,  in  substance: 

••The  purchase  of  lands  by  the  United  States  for  public  purptjsea  within 
the  territorial  limits  of  a  State  does  not  of  Itself  oust  the  Jurisdiction  or  sov- 
ereignty of  such  State  over  such  lands  so  purchased.*^ 

Further,  Judge  Story  says: 

••  Exclusive  jurisdiction  Is  the  necessary  ottendant  U|>on  exclusive  legislation. 
The  Constitution  of  the  United  States  dfK*lares  tliat  Congress  shall  have  the 
power  to  exercise  'exclusive  legislation'  In  all  'caw's  whatsoever*  over  nil 
places  purchawHl  by  tlie  consent  of  the  legislature  of  the  State  In  which  the 
same  shall  be,  for  the  erection  of  forts.  maga%hu»s,  arsenals,  dockyanls*  and 
other  nee<lful  iMiIldlngs, 

••  When,  therefore,  a  purchase  of  land  for  any  of  these  purp«>ses  Is  made  by 
the  National  CSoveniment.  and  the  State  legislature  Ims  given  It  c«nH«Mit  to  the 
purchase.  Uie  land  so  purchased,  by  the  very  terms  of  the  Constitution.  lp«N> 
facto,  falls  within  the  r\«liislve  lei:»Hlitiloii  of  (Nrngre^s,  and  the  Stale  Jurlsiiic- 
tlon  is  coni!>leli*ly  <iust«'<l. 

•*  For  It  may  well  Im»  doubt <Hi  wbeth«»r  Cihiltcmh  are,  l>y  the  terms  of  the  Con- 
stitution, at  liberty  to  purrba«e  lands  fi»r  forts,  dockyanl".  etc.,  with  the  c«m- 
sent  of  a  State  legislature  %vhere  siirli  consent  Is  no  qualitUnl  that  It  will  not 
justify  the  •exclusive  legislation*  of  Conirrcss  then».*' 

See*  also.  W<»odr»itT  r.  .North  Hlo<»njt1<Md.  etc.,  Co.  (1«  Fwl.  Oises,  p.  772)  : 

"  Uism  tlie  c«»»<slon  of  Cnlifornia  l»y  Mexico,  the  soverelenty  and  the  pro- 
prietorship of  all  the  lands  wirhlii  its  borders,  In  whirh  no  prl\iite  lnten*st  had 
vested,   imssr<l   to  the  Unlie<l   States.     I'lMin   the  admission  of  C^llf4»mla   Into 
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the  Union,  upon  an  equal  footing  with  the  original  States,  the  sovereignty  for 
all  internal  municipal  purr>ose8  and  for  all  pun^ses  except  such  purposes  and 
with  such  fiowers  as  are  expressly  conferred  uix)n  the  National  Government  by 
the  c:on8titutlon  of  th^  United  States,  itassed  to  the  State  of  California.  Thence- 
forth*  the  only  interest  of  the  United  States  in  the  public  lands  was  that  of  a 
proprietor,  like  that  of  any  other  proprietor,  except  that  the  State,  under  the 
express  terms  uix>n  which  it  was  admitted,  could  pass  no  laws  to  interfere  with 
their  primary  disi)08al,  and  they  were  not  subject  to  taxation.  In  all  other 
i>RS|j<ct8  the  United  States  stood  upon  the  same  footing  a^  private  owners  of 
land.  They  could  authorize  no  invasion  of  private  property,  either  to  enable 
(heir  grantees  to  mine  the  lands  purchased  by  them  of  the  Government,  or  other- 
wise. (Biddle  Boggs  i;.  Merced  Mln.  Co.,  14  Cal.,  375,  376;  People  v.  Shearer, 
3r»  CaU  658;  PoUard*s  Lessee  v.  Hagan,  3  How.,  223.)  The  observations  of 
Chief  Justice  Field  in  the  first  case  cited,  on  pages  375,  376,  are  as  applicable 
to  this  point  as  to  that  under  discussion  In  that  case." 

See,  also.  Mobile  v,  Eslava  (16  Pet,  p.  277).  where  the  Supreme  Court  say 
In  sotstance: 

**  The  United  States  then  may  be  said  to  claim  for  the  public  an  easement  for 
Che  transportation  of  merchandise,  etc.,  in  the  navigable  waters  of  the  original 
Suiti^  Willie  the  right  of  property  remains  in  the  States. 

**The  original  States  iMSsessing  this  interest  in  the  waters  within  their 
jnrisdlctlonfll  limits,  the  new  States  can  not  stand  upon  an  equal  footing  with 
tbem  as  members  of  the  Union  if  the  United  States  still  retain  over  their 
navfpible  waters  any  other  right  than  is  necessary  to  the  exercise  of  its  con- 
st ittitlonal  powera  To  recapitulate,  we  are  of  opinion:  First,  that  the  navi- 
iriN!^  waters  within  this  State  have  been  dedicated  to  the  use  of  the  citizens  of 
tlie  United  States,  so  that  it  Is  not  competent  for  Congress  to  grant  a  right  of 
property  in  the  same    •     •     ♦ " 

We  QQote  again  from  the  case  of  Illinois  R.  R.  Co.  v,  Illinois  (146  U.  S.,  434)  : 

**  The  State  of  Illinois  was  admitted  into  the  Union  in  1818  on  an  equal  foot- 
ing with  the  original  States  In  all  respects.  Such  was  one  of  the  conditions  of 
the  cession  from  Virginia  of  the  territory  northwest  of  the  Ohio  River,  out  of 
wbfch  the  Stite  was  formed.  But  the  equality  prescribed  would  have  existed 
If  It  had  not  been  thus  stipulated.  There  can  be  no  distinction  between  the 
f^veral  States  of  the  Union  in  the  character  of  the  Jurisdiction,  sovereignty, 
and  dominion  whch  they  may  possess  and  exercise  over  persons  nnd  subjects 
wittdn  their  respective  limits.** 

How  does  this  language  He  parallel  with  the  claim  of  some  of  our  fellow 
ritisena  that  the  United  States  Government  in  States  having  public  lands  can 
ImiMMe  terms  on  perpetual  beneficial  uses,  unusual  charges  and  restrictions. 
control  over  monopolies,  and  police  powers  in  such  States  which  the  Federal 
tjovemment  does  not  claim  to  possess  or  exercise  In  other  States? 

See  also  New  Orleans  r.  United  States  (10  Pet,  817),  where  the  Supreme 
4^oort  says: 

-The  <fOvernment  of  the  United  States,  as  was  obJ»er^•ed  in  the  argumeut,  is 
one  of  limited  iwwers.  It  can  exercise  authority  over  no  subjects  except  those 
which  have  been  delegated  to  It.  Congress  can  not  by  legislation  enlarge  the 
Federal  JnrisdIctlon  nor  can  it  be  enlarged  under  the  treaty-making  power." 

See  Jennison  r.  Kirk  (98  U.  S..  p.  450).  Relating  to  the  appropriation  and 
t»M»eftclal  use  of  water  on  the  public  lands  and  construing  section  Z539.  Revised 
statutes,  we  quote,  page  458: 

*'  Numerous  regulations  were  adopted  or  assumed  to  exist  from  their  obvious 
*ni^tnes8  for  tlie  security  of  these  ditches  and  flumes  :ind  the  protection  of  rights 
to  water,  not  only  l>etween  different  appropriators,  but  between  them  and  the 
holders  of  mining  claims.  These  regulations  and  customs  were  appealed  to  in 
**«»titroversies  In  the  State  courts  and  received  their  sanction,  and  properties  to 
the  value  of  many  iiiilllf>ns  rested  upon  them.  Fnr  IS  years -from  1H48  to  1S(56 — 
tne  regulations  and  customs  of  miners,  as  enforced  and  molded  by  the  courts 
■*n*\  sanctioned  by  the  legislation  of  the  State,  conntituted  the  law  p)veniiiig 
Iin>r*f*rtr  In  mines  and  in  water  on  the  public  nilnernl  lands/* 

Rroder  r.  Water  Co.  (101  U.  S.,  274).    We  quote  from  imjre  27«: 

**  f t  Is  the  established  d(K*trine  of  this  court  that  rights  of  miners  who  had 
t.ik*^  luiiwession  of  mines  and  worked  :ind  ilevelojHMl  them,  and  the  rlL'hts  of 
iw-nwms  who  had  constructed  canals  find  ditches  to  be  nsetl  In  uilnlni;  o|>er:itions 
cfid  for  pun><>«es  of  agrhMtltnral  Irrijratlon  In  the  reirion  wljere  such  nrtitlclal 
a*#«  of  the  water  was  nn  Jil»s4»lute  mMVsslty.  are  rl;:lits  whh-h  the  tJovornnieiit 
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lind.  by  itM  eoudnct.  rero^rtiixeil  and  onconriiited  and  whh  Iniund  tu  i>ri>tt>ct  befi»re 
tlie  papFiiKe  of  tho  net  of  IHi'M.  We  nro  of  opinion  thnt  the  Keetion  «»f  the  art 
which  wo  have  qnotod  wns  nitlier  a  volnnturj'  recoKidtiou  of  n  preexUtioie 
riprht  of  fHtsHession,  coiiHtltntin):  a  vxiid  claim  to  lt8  conth)i;(*<l  use.  thin  the 
estnhliHhnient  of  a  new  one.  Thin  Hubject  has  so  recently  rec*eive<l  our  attentl^iti 
and  the  grounds  on  which  this  const  ruction  rents  are  so  well  set  forth  In  the 
followlnjr  cases  tiuit  they  wlii  be  relied  on  without  further  argument:  AtcbiM>u 
r.  Peterson  (2t)  Wall..  r>07)  ;  Hasey  r.  Gallagher  (id..  «T0)  ;  Forbes  r.  Gmcej 
(JM  V.  S..  762)  :  Jewnisou  v.  Kirk  (OS  Id.,  453)." 

T'nder  these  decisions,  with  others  cited  in  the  quotation.  It  l)eiH)nie«  eleu«u- 
tary  that  the  Tnited  States  Government  has  uniformly  recognised  In  all  the 
States  the  right  of  the  States  to  control  and  regulate  the  use  of  water  for  ben^ 
flclal  purposes  and  to  take,  use,  and  enjoy  all  necessary  rights  of  way  therefor 
That  this  was  not  done  as  a  mere  gratuity,  or  even  In  pursuance  of  a  well-de- 
fined  and  wise  policy  of  aiding  and  encouraging  the  development  of  the  country 
Is  manifest.  It  apiiears  that  It  had  a  deeper  significance,  renting  In  the  very 
nature  of  the  Federal  compact,  and  was  a  iiollcy  necessary  In  order  that  the 
younger  States  might  fully  enjoy  that  equality  of  opi)ortunity  guaninteeil  by 
the  Constitution,  and  which  had  been  uniformly  recognlxed  In  the  original  aiMS 
earlier  admitted  States. 

The  most  that  can  be  claimed  Is  that  the  Federal  Government  might  now. 
however  Inequitable  It  might  be  so  to  do,  adopt  rules  and  regulations  under 
which,  as  a  private  proprietor,  it  could  exact  and  receive  such  comiienaatlon  m» 
another  private  |»ropriet<ir  might  exact  within  a  St;:t(-  for  a  right  «»f  way  .*»►:! 
nected  with  a  public  use.  In  so  doing  it  could  not,  under  the  law.  claim  to  he 
acting  pursuant  to  any  public  duty,  or  for  the  public  benefit,  but  merely 
as  a  selfish,  private  firoprietor  exacting.  In  connection  w^lth  the  developtDflot  of 
local  Industry,  such  damages  as  resulted  to  Its  lands  In  conne(*tlon  with  the 
easement  or  use. 

That  Its  rights  as  a  proprietor  could  In  no  event  be  so  asserted  as  to  Imt^eil^ 
or  prevent  the  development  of  the  State's  resources,  or  Impose  npon  Its  dtlxens 
any  unusual  cluirge.  or  any  terms  or  rights  of  way  conne<-i«l  with  c«>ntlnnlnir 
public  uses,  or  renerve  ony  ofllcial  control  or  iiollce  power  or  regulation  of  busi- 
ness, or  monoi)olies  In  Federal  authority,  or  In  any  manner  Invade  or  seek  to 
exercise  such  powers  In  conjunction  with  or  In  substitution  for  the  State,  are 
matters  so  well  serilwl  as  to  be  beyond  the  pale  of  argument,  or  It  would  m> 
appear  If  the  Supreme  Court  of  the  Pnlted  States  Is  s^U  assumetl  to  have  fiuvier 
to  construe  and   interpret  the  law. 

See  also  (JurlerreH  r.  Albuquerque  (IR'^  T.  S..  6I»T),  where  a  Territorial  art 
for  (he  appro|>rlatinn  of  wnter  on  the  public  domain  was  upheld,  the  prlndiml 
question  being  whether  It  was  within  the  authority  of  the  Territory  to  enact. 
It  being  conc^Hled  that  a  State  would  have  such  authority.  (S«»e  also  Wllhy  r. 
Decker.  73  Pac.  210  214).     We  qiiofe: 

**That  while  a  stream  Is  sltuat<Hl  on  the  public  hinds  of  the  Vnlti^il  States,  a 
|ierson  may,  under  the  ctistonm  ;ind  Iaw*s  of  n  Sr.it e  and  the  legislation  of  C*h\ 
gress.  aiHiuire  by  prior  appropriiitlon  the  rlirht  to  us«»  the  waters  thereof  for 
nilnUur.  aerimltur  I.  .»nd  other  henet1<'liil  purposes,  and  to  <Mnsfn»ct  and  main- 
tain ditrhes  nnd  reservoirs  over  jinil  upon  the  public  land,  such  right  l>olf.c 
goixl  ."gainst  all  other  prhate  persons  and  by  statute  gtNnl  as  against  the 
l'iilt<*il  States  Mud  Its  sulis«»quent  jmnittH's" 

The  latest  and  r»ne  of  the  nio^t  eoficlusl\e  ;md  comprehensive  cnses  Is  the 
ciise  of  K.Mi-.'is  r  roh.rado  (LMn;  V.  S..  p.  40)  (t'n1t«»<l  Stat«*s  also  a  jwrty  by 
Interment lotn.  TIjN  r.me  two  .*<t.ttcs  :.nd  the  KwlerMl  Government  l»e*«.^ 
p.irtieN.  {  ml  iiixohhur  tlu'  ni.>!u  qufxilMtt  liere  under  consldenit Ion.  Is  of  |iernli«tr 
Hk'nlflran' ''       To  fully  illuwtr.ite.  wc  quote  as  follows: 

"The  primary  qni*»Jtl«ui  Is.  of  ri»urs'».  of  national  cot<trt»l,  for  If  the  Niitl«»n 
h.Ms  .1  ilk'lil  to  reL'ul.itc  the  tlow  of  the  w.tters,  \\e  must  Inquire  what  It  h:»* 
done  In  the  w.'y  of  reu'tilalloti  If  It  bus  done  nothing  the  further  qutMlon  wiW 
then  arKe  uliat  :ire  the  re>«pe<tl\e  riirl  ts  of  th«»  two  Stat«*s  In  the  absen«-4»  «»f 
natioTuil  reL'tiljitloii.  (NuigresM  luis.  by  \lrtue  of  the  grant  to  It  of  iK>wer  t«» 
reL'ul.'t»»  iMuiiit  IT' r  •  .uiioui:  till'  M'\er»l  St.it«'s/  extensive  c«»ntrol  over  the  hlch- 
n.iys.  h'lnr.il  or  aitlfl<*Ial,  upMii  wlilrh  »»''«*h  r.umncrce  may  Im»  carrUnl.  It  n.  tv 
pri'\etit  nr  n»»UM\i»  ol»strt:<'fiMi»H  In  ibo  ujitnral  waterways  and  ]»res««rve  tht» 
n.i^lu.  I'llrx  ••f  thoM'  wji>s.  In  riilttd  St;it«'s  r.  Itli>  tlrande  Irrkatlon  To. 
<174  r  S.  iVM)\.  ill  wlii'h  v^  's  iM.u-:iliri«il  tli»'  validity  of  the  appn>prlatlon 
of  the  u'lter  <if  a  sin^ani  by  \irtiu«  of  lo<*aI  lecNlattou.  so  far  as  such  approprln- 
tlon  nfTefteil  the  nn\  li;  iblllty  of  tin*  strtMUi.  He  s^ild  (p.  7(W) 
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•^uotinp  from  the  above  case  the  court  said  In  part  ag  follows  : 

-  •  In  other  words,  the  Jurisdiction  of  the  General  Government  over  interstate 
commerce  and  Its  natural  highways  vests  in  that  Government  the  right  to  take 
all  needed  measures  to  preserve  the  navigability  of  the  navigable  water  courses 
of  the  country  even  against  any  State  action.' 

**It  follows  from  this  that  If  in  the  present  cnse  the  National  Government 
wn«  assaertins;  as  against  either  Kansas  or  Colorado  that  the  appropriation  for 
the  purpose  of  Irrigation  of  the  waters  of  the  Arkansas  was  affecting  the  naviga- 
brity  of  the  stream  It  would  become  our  duty  to  determine  the  truth  of  the 
rb.-.rge.  But  the  Government  makes  no  such  contention.  On  the  contrary.  It 
distinctly  asserts  that  the  Arkansas  River  is  not  now  and  never  was  practically 
n^Ylgable  beyond  Fort  Gibson,  in  the  Indian  Territory,  and  nowhere  claims  that 
any  appropriation  of  the  waters  by  Kansas  or  Oolorado  affects  Its  navigability. 

•  •••*«• 

**  We  must  look  beyond  section  8  for  congressional  authority  over  arid  lands, 
and  it  is  said  to  be  found  In  the  second  paragraph  of  section  8  of  Article  IV, 
reading:  *The  Congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  belonging  to 
the  rnlted  States:  and  nothing  In  this  Constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States  or  of  any  particular  State.' 

"  The  full  scope  of  this  paragraph  has  never  been  definitely  settled.  Primarily, 
at  least,  it  Is  a  grant  of  power  to  the  United  States  of  control  over  Its  property. 
That  is  implied  by  the  words  *  territory  or  other  property.'  It  Is  true  it  has  been 
referred  to  in  some  decisions  as  granting  political  and  legislative  control  over 
the  Territories  as  distingnished  from  the  States  of  the  Union.  It  is  unnecessary 
in  the  present  case  to  consider  whether  the  language  justifies  this  constmction. 
Certainly  we  have  no  disposition  to  limit  or  qualify  the  expressions  which  have 
heretofore  fallen  from  this  court  in  respect  thereto.  But  clearly  it  does  not 
grant  to  Congress  any  legislative  control  over  the  States  and  must,  so  tar  as 
they  are  concerned,  be  limited  to  authority  over  the  property  tielonging  to  the 
rnJted  Stmtes  within  their  limits. 

•  •«««•# 

'"  We  dn  not  nietiii  llmt  Its  legishitioii  cnn  override  St:)te  laws  in  respect  to 
*!.•'  ii*iiei*Hl  snlije<*t  of  n»ohim:ition.  While  arid  lands  are  to  be  found,  mainly 
:f  in>i  only  In  the  western  and  newer  States,  yet  the  iwwers  of  the  National 
»^*»«  enimeiit  within  the  limits  of  those  States  are  the  same — no  greater  and  no 
♦-«•*  tlian  those  within  the  limits  of  the  original  thirteen — and  it  would  be 
s-raniR»  If.  In  the  absence  of  a  definite  grant  of  power,  the  National  Government 
o.nid  enter  the  territory  of  the  States  along  the  Atlantic  and  legislate  In  respect 
to  Impmving.  by  Irrigation  or  otherwise,  the  lands  within  their  borders. 

*•  Hut  It  is  useless  to  pursue  the  Inquiry  further  lu  this  direction.  It  is  enough 
''  -  the  fnirposes  of  this  cnse  that  each  State  has  full  jurisdiction  over  the  lands 
wthin  Its  tmrders.  Iticludlnar  tlie  be«ls  of  streams  and  other  waters.  (Martin  v. 
Wruhh^U,  10  Pet..  ?^u  ;  Pollard  r.  Hapui.  3  How..  212;  Goodtitle  r.  Klbbe,  9 
U«.w..  471  :  Baniev  r.  Ke<»kpk.  04  T'.  S..  n24 :  St.  LoiUs  r.  Myers.  113  V,  S.,  566; 
P.Mker  r.  Blnl,  137  V.  S..  GOT:  ITanlln  r.  .Tordau.  140  T'.  S..  371:  Kaukauna 
^^'  t»T  PowMi-  ('o.  r.  Gn*en  Rny  A-  Mississippi  Caual  Co.,  142  IT.  S.,  2r»4 ;  Shively 
»  Tlowlhy.  iri2  T'.  S..  1 :  Water  Pow4»r  Co.  r.  Water  Com  miss  I  oners.  16S  U.  S.. 
"It*:  Keaii  r.  C  .luniet  Canal  (*o..  190  V.  S..  452.     In  Barney  r.  Keokuk,  supra." 

•  •••♦•• 

-  Sitting,  as  it  were,  as  an  international,  as  well  as  a  domestic  tribunal,  we 
apf.ly  Federal  law.  State  law,  and  international  law,  as  the  exigencies  of  the 
particuh»r  case  may  demand.  « 

**  One  cardinal  rule,  underlying  all  the  relations  of  the  States  to  each  other. 
Is  that  of  equality  of  right  Each  State  stands  on  the  same  level  with  all  the 
recrt  It  can  impose  its  own  lei^slation  on  no  one  of  the  others,  and  Is  bound  to 
yield  its  own  views  to  none." 

See  also  Hudson  Water  Co.  v.  McCarter  (209  IT.  S..  349).  Opinion  by  Justice 
Holmes,  holding  broadly  that  one  of  the  highest  functions  of  a  State  Is  to  pro- 
ton Ifs  citizens  in  the  full  and  complete  use  of  its  flowing  waters,  and  their 
amnifest  beneficial  uses.    We  quote: 

"  It  sometimes  is  difficult  to  fix  boundary  stones  between  the  private  right  of 
property  and  the  police  power  when,  as  In  the  case  at  bar.  we  know  of  few  de- 
cisions that  are  very  much  In  point.  But  It  is  recognized  that  the  State  as 
quasi  sovereign  and  representative  of  the  Interests  of  the  public  has  a  standing 
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in  court  tc>  protect  the  ntiivisphere.  the  w.iier  uihI  the  foresti«  within  lt<  torii 
tory,  irrespective  of  the  «sst»iit  or  disneiit  of  the  private  owners  of  th«»  In  ml  in*»»r 
immedlHtely  concerned.  (KnnHiiR  t\  Colorndo,  isr>  T^.  S.,  125.  141.  142:  S.  (\,  2i«J 
U.  8..  46.  09;  Georgia  v,  TeDoesnee  CJopper  Co..  206  U.  S..  230,  238.)  Whiit  It 
may  protect  by  milt  In  this  court  from  Interference  In  the  nnnie  of  prop^-rrT 
outside  of  the  State's  Jurisdiction,  one  would  think  thnt  It  could  t»rotwt  l»y 
statute  from  Interference  in  the  same  name  within.  On  this  principle  of  \n:U- 
11c  Interest  and  the  police  power,  and  not  merely  as  the  inheritor  of  a  royal  r>rv^ 
rofcntive,  the  State  mny  make  laws  for  the  preservation  of  same,  which  seeiu^ 
a  stroni^er  case.    (Qreer  v.  Ck>nnecticut,  161  U.  Rr,  619,  R34.) 

"The  problems  of  irrlKatlon  have  no  place  here.  TiPJivlne  tbeni  on  on«*  »\iW, 
It  appears  to  us  that  few  public  interests  are  more  obvious,  indisputable,  iin^l 
indefiendent  of  particular  theory  than  the  Interest  of  the  public  of  a  State  to 
maintain  the  rivers  that  are  wholly  within  it  substantially  undlmlnlshiNl.  ex- 
cept by  such  drafts  upon  them  as  the  miardian  of  the  public  welfiire  may  in^r- 
mit  for  the  purfx^se  of  turning  them  to  a  more  perfect  use.  This  public  In- 
terest is  omnipresent  wherever  there  is  a  State,  and  grows  more  pressing  us 
population  grows.  It  is  fundamental,  and  we  are  of  opinion  that  the  private 
property  of  riparian  proprietors  can  not  be  supposed  to  have  de4>per  nv»t!> 
Whether  it  be  said  that  such  an  interest  justifles  the  cutting  down  by  statute 
without  compensation,  in  the  exercise  of  the  police  power,  of  whnt  oiherwlM* 
would  be  private  rights  of  property,  or  that  apart  from  statute  those  rights  «lo 
not  go  to  the  height  of  what  the  defendant  seeks  to  do,  the  result  Is  the  aam^ 
But  we  agree  with  the  New  Jersey  courts  and  think  it  quite  beyond  any  m- 
lloual  view  of  riparian  rights  that  an  agreement,  of  no  matter  what  prl^nte 
owners,  could  sanction  the  diversion  of  an  lmiH)rtant  stream  outside  the 
boundaries  of  the  State  in  which  it  flows.  The  private  right  to  appropriate  la 
subject  not  only  to  the  rights  of  lower  owners,  but  to  the  inltlnl  ilmitat1i>n. 
that  It  may  not  substantially  diminish  one  of  the  great  foundations  of  public 
welfare  and  health.'* 

The  rights  of  New  Jersey,  therefore.  In  protecting  Its  cltlsens  In  the  frei». 
unintermpted.  and  beneficial  use  of  Its  waters  are  unlimited  and  unlmiailrfNl 
and  subject  to  no  charges,  taxes,  restrictions,  or  terms,  except  mich  as  It  nuty 
Itself  imiH)se. 

If  in  pul)lic-land  States  this  right  was  made  Hubonllnnio  to  th«'  follow inic 
Federal  |N>wers.  namely: 

(a)  To  lm|M>m»  a  charge  In  comiei'tlon  with  the  right  of  way  nieaxunNl  by 
the  water  or  Its  products ; 

(6)  To  withhold  accens  to  rights  of  way  and  use.  exrepi  u|mmi  imymeni  of 
what  such  "  opiM)rtunlty  "  Is  worth  to  divert,  appropriate,  and  use  It : 

(c)  Henervlng  In  Federal  offlclalH  |K)wer  of  luH|HM'tion,  suiiervlslon.  and  det«»r 
mlnatl(»ti  of  dispntwl  qiioHtlons  and  fixing  of  clijirgoH.  and  a  Wo  |M)wor  to  deter- 
mine que»<MonH  of  mouo[K)ly  pro<>e<Hlhigs  In  rcstrnint  of  trade  and  |ioll«*«»  j»cmfr« 
fully  Investwl  In  the  Slate; 

(d)  To  permit  uwh  of  rights  of  way  for  l>encftrlal  \m*n  isubjtvi  to  Im»  rou- 
tinufHl  and  coni|»elle<l  by  mandamus  under  State  autlmrlty)  for  limited  |ht!ih1» 
only,  at  the  end  of  which  term  tlM»  i»owerK  of  the  State  and  the  rights  of  th« 
owner  wtiuld  de|H»nd  uixm  further  governmental  favor  or  dejiartnnMital  ai*ti«»n. 
and   bojond    Hu<h    term    to   be  subject    to    further    regulation.    ti«\ati«»n.    uiul 

limitations: 

(*•)  To  coniiM»l  a  transfer  of  the  water  right  to  the  I'nlti'*!  St  a  lei.  pn*suniab:y 
to  Invofit  It  with  fontrol  and  authority  and  taxing  and  charging  iNiwer,  a»  w 
condition  of  "iiermlttlnK'*  tlie  Stale  and  Its  agenfies  to  Install  and  enjoy  a 

public  use  in  the  State  -  ,        .     . 

The>«<«  coMHlderatloim  mluht  Ih»  Indonnllcly  mnltlplhMl.  but  with  n»lritlon  to 
any  one  would  anv  lawyer  say  thnt  the  State  affis'twl  and  Itf  rltlr^Mis  enlov»*.| 
and  retainiHl  exactly  the  wtme  rights.  prlvllegeK.  etc..  'Mio  niun»  and  no  !»•*•*  ' 
than  thnst»  iH'ld  aiideiiJoytMl  '*  by  every  other  State  In  the  Tnlnn"? 

STATEMENT  OF  MR.  OEOSOE  A.  SHOW.  OP  SALT  LAKE  CITY.  UTAH. 

Mr.  Snow,  Mr.  (Miairniaiu  I  have  no  wi^h  to  iiiulertake  n  detnileil 
di.scussion  of  this  bill  since  it  has  In^en  so  al)ly  analyzed  by  othci^. 
Rather  I  unlv  wish  to  make  u  few  ol>MTvations  from  tlic  standpoint 
of  the  biisine^-  nnin.     Mv  own  business  is  that  of  taking  somethmi? 
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here  and  there  and  by  putting  them  together  produce  something 
that  will  be  useful  to  mankind.  This  is  in  effect  what  those  are 
doing  who  undertake  the  development  of  hydroelectric  projects. 
Enterprises  of  this  character  are  surrounded  with  more  or  less 
hazardous  features,  as  is  the  case  with  most  construction  enterprises. 

I  object  to  this  bill  in  pretty  much  its  entirety,  but  chiefly  for  two 
reasons : 

Lack  of  justice  and  lack  of  the  practical,  with  special  emphasis 
on  the  practical,  as  I  believe  the  intent  of  the  bill  to  be'  just.  It 
seems  to  be  predicated  upon  the  theory  that  the  people  of  a  sovereign 
State  are  scarcely  capable  of  looking  out  for  themselves.  I  reside  in 
the  State  of  Utah,  where  we  have  no  public-utilities  commission, 
and  the  reason  we  have  none  is  that  thus  far  we  have  not  felt  the 
need  of  it.  What  Utah  needs,  along  with  other  Western  States,  is 
not  so  much  regulation  but  more  development,  more  railroads,  more 
constructive  enterprises  of  various  kinds,  and  as  fast  as  they  feel  the 
need  of  regulation  over  these  enterprises  the  States  will  provide 
them. 

Tlie  companies  with  which  I  am  identified  have  built  four  of  these 
projects,  and  I  feel,  and  I  believe  that  the  people  of  my  State  feel, 
that  all  of  these  projects  have  been  fairly  conducted,  and  nothing, 
appears  to  have  developed  to  call  for  regulatory  measures  either  by 
the  State  or  Government.  On  general  principles  I  consider  it  a  mis- 
take to  discourage  individual  initiative  and  business  enterprises  by 
unwarranted  interference.  It  will  be  piactically  impossible  to  se- 
cure the  investment  of  large  sume  of  money  in  such  enterprises  as 
these  unless  they  can  be  given  encouragement  and  elasticity  with  as 
much  freedom  as  possible  from  complications,  and  complications 
usually  follows  an  attempt  to  regulate  a  large  and  important  indus- 
try at* long  range,  and  particularly-  is  this  likely  to  prove  true  where 
that  regulatory  power  is  vested  in  the  general  Government,  which 
by  the  very  nature  of  things  moves  slowly. 

I  am  inclined  to  favor  some  measure  of  fair  and  practical  regula- 
tion as  applied  to  enterprises  of  a  public-utility  nature,  but  this 
regulation  must  be  characterized  by  open-handed  dealing  as  between 
the  investor  or  construction  company  and  the  public.  Did  this  bill 
amtemplate  the  Government  granting  permits  for  the  construction 
of  hydroelectric  projects  subject  only  to  such  treasonable  regulations 
as  should  be  prescribed  by  the  States  within  which  the  projects  were 
located  it  would  appeal  to  me  as  bein^  more  fair  and  practical.  The 
State  would  be  familiar  with  the  project  and  all  conditions  involved, 
and  the  people  of  the  State  being  directly  interested  in  the  operaticm 
of  the  project  and  its  success,  it  would  seem  that  the  State  would  be 
in  a  better  position  to  apply  any  needed  i-egulation :  but  to  vest  this 
power  of  regulation  in  the  General  Government  impresses  me  as 
f>ping  impracticable,  and  I  fear  that  we  are  getting  rather  too  much 
of  this  sort  of  regulation  into  our  daily  business  life. 

Were  I  to  build  a  hydroelectric  plant  on  a  sti^eam  where  the  Gen- 
eral Government  owned  the  land  on  which  I  wished  to  build  the  dam, 
and  a  competitor  were  to  build  a  similar  plant  upon  another  stream, 
but  located  his  dam  on  land  acquired  by  private  purchase,  I  might, 
under  this  bill,  be  placed  at  a  sharp  disadvantage  in  being  subjected 
to  a  Ih'cnse  tax,  also  a  measure  of  regulation  to  which  my  competitor 
itotild  not  b*  subjected.    Both  equity  and  good  business  suggest*?,  as 
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I  view  it,  that  both  enterprises,  if  they  are  to  be  i*egulated  at  alK 
shall  be  given  the  same  uniform  regulation,  and  whatever  that  regii* 
lation  may  be  the  States  should  provide  it  Those  who  invest  money 
in  construction  enterprises  are  fairly  entitled  to  generous  protection. 
Some  years  ago  I  brought  about  the  development  of  the  large  public- 
utility  enterprise  \yhere  I  had  a  municipality  to  deal  with  and  the 
question  of  reguhition  came  up.  My  suggestion  was  that  the  munici- 
pality and  we  get  down  to  business  and  Bgure  out  all  the  vital  ques- 
tions involved  and  carry  into  the  franchise  such  protective  features 
as  would  be  fair  to  all;  but  I  urged  as  being  important,  in  order  to 
interest  capital,  that  all  terms  and  conditions  should,  so  far  as  pos- 
sible, be  agreed  upon  in  advance.  Negotiations  were  concluded  upoii 
this  basis  and  we  went  ahead  w*ith  the  project.  The  money  has  been 
invested  seven  or  eight  years  and  as  yet  no  adeouate  returns.  We 
are  still  looking  to  the  future.  Had  the  municipality  taken  the  posi- 
tion that  if  the  project  were  built  the  municipality  must  regulate  its 
operation,  we  would  not  have  gone  forward  with  the  enterprise* 
involving  as  it  does  roundly  $^^,000,000  and  furnishes  employment 
to  a  great  many  men. 

I  thank  you,  Mr.  Chairman. 

STATEMEHT  OF  HON.  WILLIAM  SPBT,  OOVEENOB  OF  THE  STATE 

OF  UTAH. 

Gov.  Spry.  Mr.  Chairman  and  gentlemen,  it  is  not  my  purpose  to 
take  up  an  unnecessary  amount  of  your  time. 

I  have,  however,  given  some  consideration  to  this  bill.  I  heartilv 
agree  with  the  men  who  have  opposed  the  bill,  because  I  do  not  think 
it  is  necessary.  Even  the  intimation  that  a  bill  of  that  character  is 
about  to  become  law  has  already  had  a  tendency  to  interfere  with 
many  projects  that  would  otherwise  have  lieen  put  through  in  my 
State,  and  what  we  need  out  thei*e  is  more  of  the  public  utilities.  Ai\*e 
want  Mr.  Snow  to  inaugurate  other  gas  plants;  we  nee<l  other  gen- 
tlemen w*ho  have  brought  their  money  there  to  build  other  power 
lines  than  those  we  now  have. 

It  is  true  that  we  have  not  a  public-utilities  commission  in  the 
State  of  Utah,  simply  l>ecause  we  have  had  little  use,  if  any,  for  a 
commission  of  that  character. 

Mr.  Bro\^ning,  of  Opden,  Utah,  was  here  before  this  (*oinmittee 
laj?t  week.  He  has  spent  a  very  great  deal  of  his  own  life  in  the 
establishment,  in  connec^tion  with  his  associates,  of  certain  plants  out 
there,  l)ut  he  informed  me  very  frankly,  after  going  o\er  the  provi- 
sions of  this  bill,  that  iin<ler  no  circumstances  whatever  would  he 
care  to  invest  15  cents  in  any  more  power  ]>lants  in  the  State  of 
Utah  if  certain  sections  an<l  reciuirements  which  are  incorporated  in 
this  )>ill  should  Invoine  law. 

There  is  a  very  dangerous  attitude  as^^nined,  in  my  judgment,  in 
fonnoction  with  this  bill,  and  that  is  the  intimation  which  the  bill 
carries  through  it— and  T  confess  that  the  bill  is  ambigiioiN*  nions 
those  lines  -  that  the  (Jovernment  its<»lf  has  control  over  our  water 
courses.  We  have  lieen  very  jealous  of  our  water  in  the  West,  in 
view  of  the  fact  that  water  is  the  life  of  the  We^t.  nt^  you  yoursehes 
will  readily  recognize;  that  without  it  we  would  have  had  no  build* 
ing  up  of  the  West;  and  for  that  reason  we  have  endeavored  to  very 
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materially  safeguard  our  interests  and  our  rights  in  the  public  waters 
of  the  States,  believing  at  all  times  that  that  water  should  be  put  to 
the  most  beneficial  use;  and  whenever  any  governmental  power  at- 
tempts to  come  in  and  make  certain  restrictions  and  provide  for  cer- 
tain limits  upon  that  thing  which  we  prize  so  highly,  we  necessarily, 
not  only  in  Utah,  but  in  all  those  public-land  States,  look  upon  any 
provision  going  in  that  direction  with  a  good  deal  of  suspicion  and 
alarm. 

We  have  attempted  in  our  legislative  acts  and  all  our  administra- 
tion of  public  affairs  in  Utah  to  safeguard  our  waters.  We  have 
required  the  Government  of  the  United  States,  when  it  was  desired  to 
spread  part  of  those  waters  over  the  land,  to  go  to  our  State  en- 
gineer's office,  as  any  individual  would  be  required  to  go,  and  make 
the  same  application,  upon  the  same  terms,  governed  and  controlled 
by  the  same  restrictions  that  the  individual  is  governed  by. 

And  I  might  say  in  passing,  and  in  justice  to  the  Government,  that 
there  has  been  no  disposition  on  the  part  of  the  Government  to  over- 
ride anv  of  the  regulations  or  requirements  that  we  have  made  upon 
them.  'N'ot  more  than  perhaps  three  years  ago,  when  the  former  Sec- 
retary of  the  Interior  was  in  Utah,  and  we  had  certain  complications 
arising  on  the  Uintah  Reservation,  where  the  Government  had  under- 
taken a  project  and  had  spent  many  hundreds  of  thousands  of  dollars 
in  the  building  of  canals,  we  found  that  their  application  was  expir- 
ing, and  served  notice  very  frankly  and  plainly  upon  the  Secretary 
that  it  would  be  necessary  for  him,  through  his  officials  out  there,  to 
secure  an  extension  of  that  application  so  that  he  might  be  treated 
the  same  as  an  individual. 

The  application  was  extended  at  the  request  of  the  Secretary,  of 
ixinrse,  and  we  hope  that  there  will  be  no  triction  whatever  existing 
in  the  matter. 

I  merely  mention  these  matters,  Mr.  Chairman,  in  order  that  you 
roav  appreciate  the  manner  in  which  we  view  these  situations. 

t  have  a  map  here,  which  is  published  in  a  pamphlet,  which  shows 
the  relationship  between  the  Government-owned  lands  in  the  State 
of  Utah  and  all  other  lands;  and  what  is  tfue  of  the  State  of  Utah 
is  true  of  every  other  public-land  State.  From  this  map  it  will  be 
seen  that  our  most  productive  country  has  to-day  nearly  93  per  cent 
of  its  lands  still  in  6oveniment  ownership.  So  that,  in  the  final  esti- 
mate«  we  have  a  State  there  carrying  all  the  burdens  of  an  education 
which  the  State  has  enforced  upon  the  people;  carrying  the  burdens 
of  the  construction  of  goods  roads  and  of  all  internal  improvements 
in  connection  with  the  operation  of  every  one  of  our  State  depart- 
ments— ^and  in  that  State  not  to  exceed  30  per  cent  of  our  State  lands 
that  are  bearing  our  overhead  expenses. 

Senator  Works.  How  much  of  that  land  is  actually  reserved  from 

entry? 

Gov.  Spry.  Possibly  60  per  cent  of  it.  There  is  over  70  per  cent  of 
that  entire  land  that  is  now  in  the  public  domain. 

So  that  our  purpose — and  when  I  say  "our"  I  am  speaking  for 
the  Western  States — is,  instead  of  retarding  the  investment  of  money 
in  public  utilities,  to  pursue  such  a  policy  as  will  invite  that  sort  of 
investment,  and  as  will  serve  notice  upon  the  man  who  has  money  to 
invest  that  we  will  treat  him  fairly,  and  that  we  need  the  power 
development  which  his  investment  wiU  bring. 
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Senator  Smoot.  Before  you  leave  the  subject  I  will  ask  if  that  map 
was  published  in  connection  with  an  address  which  you  delivered  in 
Wisconsin  ? 

Gov.  Spry.  Yes ;  this  map  was  part  of  a  paper  which  I  read  at  the 
conference  of  governors  in  Madison,  Wis.,  about  three  weeks  ago. 

Senator  Smoot.  Mr.  Chairman,  I  ask  that  not  only  that  address  of 
Gov.  Spr^,  but  the  map  accompanying  it,  be  inserted  in  the  record  of 
this  hearmg. 

The  Chairman.  Without  objection,  the^  will  be  inserted. 

(The  material  submitted  by  Gov.  Spry  is  as  follows:) 

State  Ck>ifTBOL  of  Natubal  RsaouBCsa. 

CA  paper  delivered  at  the  governors*  cooference,  Madlaon.  Wla.,  Not.  11.  1014.  bj  Oor. 

William  Spry.) 

Mr.  Chairman,  the  consideration  abovm  the  West  by  this  dlatliifalahad  or- 
ganlsntlon.  In  providing  for  a  presentation  and  dlflcusaion  of  the  western  rtew 
of  the  natural  resource  qneHtion,  is  deeply  appreciated.  Involving,  as  conserva- 
tion does,  questions  of  public  policy,  questions  of  equity,  and  questions  of  oon> 
Blstency  In  governmental  control  and  disposition  of  the  public  domain.  It  la 
a  privilege  to  be  afforded  opportunity  to  discuss  the  subject  with  you,  who,  toy 
reason  of  your  familiarity  with  the  practical  operation  of  the  national  pollclea. 
past  and  present,  are  exceptionally  qualified  to  consider,  weigh,  and  determine 
the  merits  of  the  claims  that  we  of  the  West  are  making  regarding  the  Uiteat 
policy  of  the  Government  as  it  relates  to  the  handling  of  the  remnant  of  the 
public  domain  of  our  Nation. 

You  are  acquainted  with  the  problems  of  'flnnncinl  management  In  the  par- 
ticular States  over  which  you  preside:  you  know  concerning  the  social,  in- 
dustrial, educational,  economic,  and  development  problems  that  confront  the 
States,  and,  therefore,  are  in  u  position,  1  take  It,  to  granp  the  signlflranoe  and 
fall  meaning  of  Die  representations  which  we  shall  make  to  you.  You  have 
doubtless  met  some  of  the  trying  problems  with  which  we  are  now  grappling 
Perhaps  you  have  found  them  less  difficult  of  solution  because  of  your  greater 
development  and  the  larger  financial  resources  at  your  command  with  which 
to  meet  them :  but  you  have  met  those  things,  and.  having  met  them,  yon  will 
the  more  readily  understand  our  position. 

The  voice  of  protest  which  has  been  raised  in  the  West  agalnat  the  Federal 
attitude  In  the  matter  of  forent,  mineral,  hydrocarbon,  and  imwer  withdrawal^ 
and  the  withholding  of  lowers  and  functions  in  the  control  and  managemont 
of  the  public  domain  that  heretofore  have  been  largely  delegated  to  the  re- 
spective States,  has  been  severely  criticised  by  the  unthinking,  who  have  been 
led  into  a  blind,  but  none  the  less  enthusiastic,  support  of  a  policy  that  appears 
to  have  be<>n  conceived  in  selfishness,  and  this  earnest  protest  has  bot>n  errone- 
ously characterised  as  an  effort  to  renew  the  old  "State  rights'*  question. 
Permit  me  at  the  outset  to  make  It  clear  that  I  have  no  disposition  to  renew 
or  even  engage  In  a  discussion  of  that  subJHrt.  Our  complaint  Is  against  ap> 
parent  dlacrlmlnation.  The  West  proteHts  against  a  most  hurtful  pfillcy  with 
res|)ect  to  Its  public  land?*  and  appeals  to  the  fair-minded  In  the  older  8taten 
to  afford  relief  from  the  o|>eratlon  of  a  iwllcy  that  is  causing  retardation  In 
development,  and  which  Is  being  foisted  ui)on  It  In  the  niim«»  of  riinservntlon. 

I  believe  the  governors  of  the  public-land  States,  to  a  man,  recognise  and  re 
spect  not  onlv  the  right  but  the  duty  of  the  Congress  of  the  Knlted  SUtes  to 
control  and  dls|>ose  of  the  public  domain  and  the  public  rew»un*es  held  In  trust 
for  the  several  Siaten  In  such  manner  as  In  Its  Judgineiil  will  best  promote  the 
(common  wolfnri*.  I  Im«i|<m«».  also.  tlicHi»  i;oveniorK  nn-ognlie  that  that  nianaxe- 
ment  und  control  Khali  be  exen'lm»d  In  ac(»ordann»  with  the  spirit  of  the  Om- 
stitutton  and  In  strict  act'ord  with  the  provisions  of  the  trust  grants  nnder 
which  the  National  (Sovonuucnt  came  into  jjohHcswIon  of  much  of  Its  public 
domain:  and.  too.  with  at  leant  »  reaHonable  nuiinl  for  n»nft»ruilty  to  fMillrles 
and  prnotlivs  that.  In  the  v<»ry  nature  of  thlnun,  nuiHt  ln»  mntlnmMl  without 
marked  deviation  If  we  would  umlntain  a««  siirnHl  luid  binding  the  very  ftmda 
mental  principle  of  our  Tn Ion —equality  In  the  HUterh<HKl  of  Stnten.  t'urther 
than  that.  I  b«»llcve  the  govenwirs  of  the  publlcland  Stale*!  stand  nhoulder  tn 
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duMiIder  In  their  demand  that  those  sacred  compacts  between  States  and  Nation, 
M  set  forth  in  the  respective  enabling  acts,  affirmed  by  tbe  several  State  con- 
stitutionii  and  sealed  by  the  voice  of  the  people  in  the  various  civil  subdivisions, 
be  kept  in  spirit  and  in  letter,  and  not  be  subject  to  interpretation  by  bureau 
Qiulef lings  whose  rulings,  if  uniformly  wrong,  bear  the  striking  characteristic 
ot  being  uniformly  against  the  States  and  in  favor  of  the  National  Government 
The  agitation  for  legislation  to  sustain  these  bureau  attaches  In  their  arrogated 
(•owera  la  a  move  of  portentious  concern  to  the  public-land  States,  and  we 
are  fearful  tliat  the  campaign  for  the  manufacture  of  ccnservation  sentiment 
will  reamlt  in  measures  that  will  work  irreparable  injury  to  our  section  of  the 
cDimtxy. 

With  that  statement  as  a  preface  and  with  a  firm  belief  that  you  are  as 
deeply  interested  in  the  promotion  of  the  common  welfare  as  were  those  illus- 
trious men  who  evolved  and  established  and  maintained  for  half  a  century 
onr  Uberal  public-land  policies  I  shall,  without  any  attempt  at  a  discussion  of 
the  legal  phases  of  this  important  subject,  endeavor  to  present  to  you  a  few 
ffl'-ts  regarding  the  acquirement,  control,  and  disposition  of  our  public  domain, 
a  few  facts  regarding  the  present  national  attitude  toward  the  remaining  public 
lands  and  resources,  and  as  many  facts  as  possible  in  the  short  time  at  my 
disposal  regarding  the  effect  of  this  new  attitude  on  the  States  containing  the 
remnant  of  our  public  lands  and  resources. 

The  general  Union  of  the  States  under  the  Articles  of  Confederation  was 
diffieiilt  of  consummation  by  reason  of  the  conflicting  claims  to  the  vacant 
irestem  territory.  Demanding  that  all  this  territory  should  be  surrendered 
ADd  thrown  into  a  common  fund,  certain  States  whose  colonial  charters  gave 
them  no  rights  in  the  vacant  lands  hesitated  to  Join  the  Union,  and  Maryland 
vent  80  far  as  to  make  the  surrender  of  these  lands  by  the  landed  States  an 
iodispenaable  condition  of  her  accessslon  to  the  Union.  New  York,  In  February, 
17^1.  made  the  first  concession  in  this  regard  by  ceding  her  claims,  and  in  the 
«&me  year  Congress  made  an  earnest  appeal  to  the  States  to  follow  the  exam- 
ple. ptx>mi8ing  that  the  territory  so  relinquished  should  l>e  disposed  of  for  the 
eomiiMm  benefit  and  formed  into  republican  States.  Virginia  complied  with 
the  reqfoest  and  Maryland  ratified  the  Articles  of  Confederation  in  March,  1781. 
Georgia,  however,  did  not  relinquish  title  to  her  western  lands  until  20  years 
later. 

Under  the  provisions  of  the  Federal  Constitution  Congress  was  made  sole 
■Btbority  in  ali  matters  relating  to  the  lands  of  the  Nation.  These  land  poa- 
seasiMis  were  greatly  expanded  In  1805  by  the  cession  of  Louisiana  by  the 
rreooh.  A  little  later  possession  was  taken  of  western  Florida,  and  In  1819 
the  entire  territory  of  Florida  was  yielded  by  Spain.  Twenty-five  years  later 
Texas  entered  the  Union  at  its  own  petition.  Then  followed  the  acquisition  of 
Cullfomiu  and  New  Mexico  by  the  treaty  of  1848  after  the  War  with  Mexico. 
This  acqalsition  of  original  Mexican  territory  was  further  enlarged  by  the 
Ondaden  purchase  of  1853,  and  in  1867  the  lands  of  Alaska  were  ceded  to 
the  United  States  by  Russia. 

From  a  time  antedating  the  adoption  of  the  Articles  of  Confederation  to  the 
present  day  no  matter  of  public  concern  has  been  more  constantly  before  the 
American  people  than  the  question  of  disposing  of  the  vast  public  domain  of 
the  United  States.  Various  conditions  had  been  attached  to  the  cessions  made 
by  the  several  States,  but  all  agreed  in  this  one,  namely,  that  the  territory 
tbns  ceded  should  be  a  common  fund  for  the  Joint  benefit  of  the  then  and  future 
Bembera  of  the  Union. 

Around  the  national  policy  in  the  dlF;position  of  the  public  domain,  acquired 
not  on^y  by  cessions  from  the  various  States,  but  by  succession  to  Great  Britain 
and  by  purchase,  discovery,  and  conquest,  has  waged  a  controversy  that  on  the 
one  side  has  found  its  supporters  among  those  who  maintained  that  the  lands 
were  nn  asset  of  the  Nation  to  be  dlnposed  of  for  the  purpose  of  producing 
rpi^nne  only,  and  on  the  other  by  those  who  were  of  the  opinion  that  they 
flmnld  be  held  by  the  Government  in  trust  only  until  a  time  when  they  could 
be  released  to  the  people  for  their  use,  which  use  contemplated  occupation, 
raltlvatlon,  and  Improvement.  Prior  to  the  adoption  of  the  Constitution,  settle- 
iMfit  on  the  public  lands  was  not  encouraged,  it  being  thought  that  the  sale  of 
large  parcels  at  auction  would  enrich  the  Treasury  to  an  extent  sufficient  to 
liqaldate  the  public  debt  At)out  a  million  and  a  quarter  acres  were  disposed 
of  In  this  manner  prior  to  17S9.  There  was,  however,  at  that  time  excuse  for 
meh  a  policy.  The  debts  of  tiie  Revolution  were  a  heavy  burden  upon  the 
and  people  had  ceded  their  lands  in  trust  for  the  puriwse  of  paying 
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that  debt  By  statesmen  who  made  a  deep  stody  of  tlie  ossslons  U  has  been 
Mserted  that  many  of  the  lands  were  turned  over  as  a  guanmty  that  the  debt« 
would  be  paid.  These  debts  were  cleared  during  the  admlnistmUon  of  Presii* 
dent  Jacjcson.  The  theory,  however,  that  the  public  lands  should  be  regaried 
as  a  source  of  revenue  early  met  with  strenuous  opposition.  Bsfore  the 
British  House  of  Commons  Sir  ESdmund  Burke  had  contended  that  ai^  policy 
which  would  induce  a  more  extensive  settlement  of  the  soil  would  most  irreiitly 
benefit  the  Government,  and  this  doctrine  was  strongly  urged  by  the  minoritj 
In  this  country. 

In  1700  Alexander  Hamilton  submitted  a  plan  for  the  disposal  of  the  pal»!lc 
lands  which  embodied  the  fundamental  principles  of  both  colonial  and  preMnt 
systems.  In  1706  the  present  system  of  surveys  was  adopted  in  substanov 
and  five  years  later  Government  sales  at  $2  per  acre  were  authorised.  Again, 
in  1800.  this  HyKteni  was  luotliflcil.  nutl  tlie  credit  feature  introdui*e<l  at  that  tlri»<^ 
led  to  overspeculatlon  in  lands,  with  the  result  that  in  excess  of  one  quarter 
of  the  purchases  made  prior  to  1820  were  forfeited  to  the  Government,  and  much 
distress  was  experienced  by  the  settlers  in  the  newly  o|)eued  country  In  their 
efforts  to  comply  with  the  purchase  requirements.  This  law  was  repealed  in 
1820,  and  the  price  of  lands  again  reduced  to  $1.25  per  acre,  with  the  further 
provision  that  all  lands  that  failed  of  sale  when  offered  at  public  auction  could 
afterwards  t>e  purchased  in  unlimited  quantity  at  that  price. 

More  and  more  the  utilization  of  the  public  domain  In  taking  care  of  an  ever- 
Increasing  immigration  became  a  necensity,  and  stronger  grew  the  sentiment 
that  the  Iniul  Khonhl  be  ninile  easily  available  to  the  bona  Me  boinese^er. 
The  long  fl.'^ht  which  was  waged  resulted  In  the  preemption  ^stem.  recognising 
the  settler  al)ove  the  speculator — a  system  which  really  found  Its  origin  In 
1801.  when  ToiiKress  protet-teil  the  W't tiers  on  lands  which  bad  been  exclude** 
from  the  original  purchase  made  by  Symmee,  and  continued  to  grow  under  the 
active  support  of  President  Jackson.  Senator  Benton,  and  others,  until  It  de- 
Teloped  into  the  preemption  law  of  1S41.  an  act  umler  which  actual  setlleric 
enjoyed  the  rl^ht  In  preference  to  anyone  else  to  purchase  at  a  fixed  price  the 
lands  on  which  they  had  settled,  to  an  extent  of  160  acres.  With  minor  modi- 
flcatlons  the  law  continued  in  force  until  1801,  when  it  was  repenle«l,  after 
approximately  200,000,000  acres  had  been  dlsiiosed  of  under  its  provisions. 

One  of  the  great  chaniploiiH  of  the  (loHcy  through  which  the  public  lands  w^re 
made  easily  available  for  the  home  seeke'*  was  .Senator  Thomas  Hart  Benton 
of  Missouri,  who  towered  as  a  national  figure  In  promoting  ttie  Interests  of  the 
West.  Almost  annually  from  1824  till  he  saw  his  Ideas  In  operation  Reaton 
presented  bills  for  the  sale  of  lands  at  fixed.  graduate«l  prices.  Of  him  and  hu 
views  on  this  HubJtH't  ex  President  Rwisevelt,  in  his  IJfe  of  Benton,  has  ih\n  to 

My: 

**  Inuring  Adams's  term  Benton  began  his  fight  for  disttosing  of  the  puhllo 

domain  to  actual  settlers  at  a  small  cost.     It  was  a  move  of  enormous  lmfM»r 
tance  to  the  whole  West,  and  Benton's  lonj:  ami  stnnly  contest  for  It  and  for  th«« 
right  of  prt»enu>tlon  entitle  him  to  the  greatest  credit.     He  ne%'er  gave  np  hl« 
struggle,  although  repulse<l  again  and  ngaln.  and  at  the  best  only  fsirtlHUy  mu^ 
ressful.  for  he  had  to  en<*onnter  much  opiMisltion.  esi>e<'lany  from  tlie  sb«»rr 
sighted  selfishness  of  mony  of  the  northeasterners  who  wisltel  to  cvmslder  th«« 
public  lands  purely  os  a  wMinM»  of  revenue.     He  bitterly  opiwsed  the  then  etiM- 
Jug  system  of  selling  lands  to  the  highest  bidder  —a  most  hurtful  prnrtl«««»    ■ 
and  objiH*!!"*!  to  the  establishment  of  an  arbitrary  minimum  price  which  prn.- 
tlcally  kept  all  lands  below  a  certain  volne  <»ut  of  the  market.     AlioL'eth««r  h«- 
assisted  In  establishing  the  prw'niption  system  and  had  the  «>i«tMni  nf  rfutmc 
public  mines,  etc..  abolished,  and  he  strinrjfleil  for  the  principle  of  irivlug  die  IhihI 
outright  t«»  wttlers  In  tvrtain  casos.     As  a  whole,  his  thJ»ory  of  a  llUTal  sy^ftMu 
of  land   distribution   wos   undouhtMly   the  c<irre<»t   one,   and   he   d«'s«»rve»   ihe 
greatest  crwllt  for  having  pnsh«M|  It  as  he  did." 

(V»ntlnned  advorncy  of  liberal  i>oUr|i»s  In  dlsiMmlnc  of  Hu*  public  laudn  bn»iicl.t 
theqnt'stion  to  the  projHtrtlnns  of  a  natlniial  \h**\u*  aiul  rentilinl  In  the  ht«nH'M«-ii.l 
bill  of  isr.2.  granting  fnn*  homes  to  the  landless  «elili»r«.  Tm  ywirs  Inter  it  wii- 
wrlttei!  Into  law  ond  approve*!  by  Pnsl«h»nt  Unioln  after  a  previous  vHo  t»v 
President  Burhnnan.     This  bill  nmikiNl  »  radical  rhnuirf  In  the  syHl»»m  that  I  .i-l 


prexallM  for  8<»  vtMirs,  during  whhh  titm*  th«»  puhlU-  Innds  had  Imhmi  Inrk'fU 
treate^l  as  a  dir«H't  nntlonal  a^Kot  for  tli»»  purpi»M»  of  anpilrlng  n»\«'nur.  I  n<i.- 
the  provisions  of  this  hill  they  wen»  ti.  Im-  manlwl  to  actual  s«-ttlers  who  tymiM 
occupy  Improve,  and  cultl\ate  them  fo-  a  term  of  ytars  and  then  reei»ho  .i 
patent  fn-e  of  charge  u|Mm  th«»  payUMMit  of  f.^s  surlWIent  only  to  «M.ver  the  r,.^t% 
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of  survey  iind  transfer  of  title.  Three  years  after  the  adoption  of  this  policy 
Pmldent  Jackson,  in  his  annnal  message,  said : 

**  The  homestead  was  established  only  after  long  and  earnest  resistance.  Ex- 
perience proves  its  wisdom.  The  lands  In  the  hands  of  the  industrious  settlers 
whose  labor  creates  wealth  and  contributes  to  the  public  resources  are  worth 
more  to  the  United  States  than  if  they  had  been  reserved  as  a  solitude  for 
ftitnre  generations.*' 

It  was  through  the  liberal  land  system  of  the  National  Government  that  the 
wiiBte  i^aces  of  the  vast  public  domain  were  gradually  reclaimed  and  made  to 
iiroTide  homes  and  prosperity  to  the  great  tide  of  immigrants  that  flowed  to 
thla  coautry.  It  was  by  reason  of  the  liberal  land  policies  that  great  manufac- 
turlog  and  industrial  enterprises  sprang  up;  that  populous  commercial  centers 
were  established;  that  States  grew  in  the  power  and  prestige  that  goes  with 
wealth  and  population;  and  the  while  the  subduing  and  conquering  influences 
o(f  tlie  home  builder  were  reaching  farther  and  farther  westward.  The  growth 
of  the  remote  Western  Territories  was  so  vigorous  as  to  win  for  them,  one  by 
one.  the  coveted  powers  of  statehood  and  admission  into  the  Union  on  terms 
of  equality  with  the  older  States.  Shouldering  in  confidence  the  increased 
refTiwDsibllities  that  came  with  statehood  these  young  members  of  the  Union 
set  about  the  business  of  State  building,  serene  In  the  belief  that  the  land  and 
refloaroe  capital  within  their  respective  borders  constituted  an  asset  on  which 
absolote  reliance  could  be  placed. 

Bemote  from  the  thickly  populated  centers,  these  Western  States  waged  a 
▼iicorous  campaign  of  land  and  resource  exploitation  In  an  effort  to  put  their 
capital  on  an  earning  basis.  The  soils  were  cleared  and  broken,  and  when 
turned  and  seeded  yielded  enormous  crops;  the  mountains  when  penetrated 
tevealed  great  deposits  of  the  various  minerals  and  hydrocarbons ;  the  forests, 
en  cloee  examination,  showed  remarkable  stands  of  choice  timber ;  the  mountain 
streams  and  rivers,  when  diverted  to  succor  plant  life.  Immediately  became 
Zmmenaely  valuable^  and  were  found,  after  the  advent  of  electricity,  to  be  capa- 
ble of  producing  almost  limitless  power  for  turning  the  wheels  of  the  various 
ttanchea  of  industry  that  were  springing  up.  Altogether,  the  so-calletl  desert 
and  waste  places  of  the  North  American  Continent  gave  abundant  evidence  of 
being  among  nature^s  most  favored  localities,  and  spots  where  she  had,  with 
larhRh  band,  provided  the  valuable  resources  which,  when  converted  to  useful 
fmrpoeea,  build  up  communities,  States,  and  nations. 

A  halt  was  suddenly  called  to  this  growth  and  development  Uncertainty 
cook  the  place  of  confidence  and  a  condition  of  paralysis  overtook  the  West.  The 
mUdest  language  that  one  can  onploy  in  mentioning  the  causes  that  led  up  to 
fhto  change  of  national  policy  and  resulting  stagnation  to  Western  resource 
der^opment  is  that  covetous  eyes  looked  upon  the  heritage  of  the  public-land 
States  and  there  appeared  in  the  land  agitators  with  conservation  on  their  lips — 
a  hlgh-aoanding  word  that,  while  covering  a  multitude  of  meanings,  none  the 
i^si  appealed  to  the  American  people  as  the  word*' thrift  "would  appeal  to  aCon- 
n*ctl<*«t  Yankee.  Like  cleverly  worded  advertising  phrases,  it  "caught,"  jmd  so 
It  transpired  that  six  years  ago  there  was  held,  on  the  invitation  of  President 
Roosevelt*  at  the  sugg^tlon  of  the  Inland  Waterways  Commission,  in  Washing- 
coo.  D.  C  the  first  conservation  congresa 

daOed  ostensibly  for  the  purpose  of  considering  the  proper  use  of  the  mineral. 
laiDd.  and  water  resources  of  the  Nation,  as  matters  of  vital  concern  to  all  the 
people  of  the  United  States,  it  was  assumed  that  discussions  would  be  confined 
to  waste  prevention  measures,  and  that  through  the  interchange  of  ideas  there 
woQld  be  evolved  a  wise  policy  of  foresight  in  the  administration  of  the  pnblic 
domain — a  policy  which  In  its  practical  operation  would  have  in  view  the  needs 
of  tbe  future  while  adequately  meeting  the  demands  and  necessities  of  the  pres- 
enL  The  conference,  however,  developed  into  a  spectacular,  wordy  exploitation 
of  aOeged  fkcts  regarding  the  exhaustion  of  the  natural  resources.  The  mod- 
erate expressions  of  fear  that  wanton  waste  would  work  a  hardship  on  future 
renerations,  that  were  employed  to  attract  men  of  prominence  to  the  councils 
of  the  conference,  were  relegated  by  a  self-appointed  coterie  of  resource  guard- 
Una,  who.  supported  by  extravagant  statements  regarding  the  depletion  of  the 
land,  timber,  mineral,  coal,  and  power  resources  of  the  country,  raised  a  hue 
and  cry  that  brought  the  startled  Nation  abruptly  to  the  very  brink  of  a  yawn- 
\nx  chasm  of  resource  famine.  Statistics  were  prenenttHl,  and  at  the  time  un- 
disqmled,  to  prove  that  In  a  very  short  time  the  vast  mountain  ranges  would  be 
Mripped  of  ore,  that  the  Iron  age  would  be  a  thing  of  the  past,  that  people  would 
actoally  suffer  from  cold  for  want  of  coal,  that  the  mediums  of  exchange  would 
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have  to  be  abolished — Id  short  that  the  grent  American  Republic,  rich  as  It  wnn 
popularly  supposed  to  be,  would  soou  face  n  veritable  bankruptcy  of  public 
resource. 

State  exo<-utiv<'s  ^leparted  from  this  ttrHt  conservntloii  ooiiKn^K^  with  the  uin1-r 
standing  that  the  several  States  would  havo  iutluence.  if  not  vnUv.  In  i^hnpine 
a  new  and  wiser  irolU-y  of  pnblii'-land  aduiinlst ration.  SuhstHpunit  developnieri'n 
have  proven,  however,  that  the  forees  behind  this  nunonient  had  no  wn'h  ld«-n. 
The  deliberations  and  ei>noliisU)ns  of  siiceet^dlnt;  conferem'os  havo  lK*en  n»«»re 
and  more  dominated  by  (lovernnient  ottieials  .ind  Itnreans.  In  the  monntitno 
the  continued,  cry  of  resource  famine  has  made  Its  inipri*ssifm  on  ("onsri'^^^ 
as  reflected  in  the  men su res  extending  the  innvers  of  the  President  In  latid. 
ndneral,  timber,  oil,  and  power  withdrawals;  and  the  Pn'sidents.  on  lll-advisint 
recommendations  based  on  hasty  field  examinations,  hrve  exerelsetl  tbHr 
authority  In  extensive  withdrawals  that  are  most  s<>riously  retardlns  devclcp 
ment  In  the  very  sections  of  the  country  that  stand  most  In  need  of  the  %'t^t- 
ment  of  the  public  domain  in  the  hands  of  the  home  builder  and  those  who  an* 
willlDg  to  develop  it  on  the  most  libeml  terms. 

It  Is  objection  to  this  new  iM)licy  of  resour(*e  administration,  the  out- 
growth of  the  conservation  movement,  that  has  t>een  termed  a  renewal  of  the 
old  State  rights  question — a  <'haracterizati<m  of  our  protest  dc<'ldedly  unfmr 
and  calculated  to  prejudice  our  iiosition  in  the  minds  of  many  who  would 
look  with  disfavor  on  the  revival  of  that  disagreeable  controversy.  As  to  our 
Tiew  on  the  subjH't:  With  the  fact  flnnly  establishc<1  that  States  are  admlti»>il 
Into  the  Tnlon  on  terms  of  equality,  consider  that  the  Nation  has  o|ien«ted  for 
many  years  under  a  lil>eral  |M>licy  In  the  disposal  of  Its  lands;  that  the  Ulieml 
land  system  has  b«»en  fundamentally  resi>onsible  for  tlie  growth,  development, 
and  wealth  of  the  gn*at  centei'S  of  the  Kast;  that  an  empire  within  an  empire- 
the  great  empire  of  the  West — is  retard<*«l  on  the  thn»shold  of  an  era  of  devel- 
opment that  from  ail  imlicatlons  will  eclipse  the  wonderful  growth  of  the  Knst : 
that  the  sale  of  agricultural  land  was  primarily  resfionslble  for  the  Increase  In 
population  In  the  Kast;  that  the  development  of  the  mineral  and  coal  resnurr<^s 
added  to  the  wealth  of  the  Kast;  and  that  the  use  of  all  the  bounteous  gifts 
of  nature  made  the  Kast  what  it  is  to-day. 

Because  of  the  extravagant  represimtatlons  heretofore  mentioned,  the  tonu^r 
llt>eral  |>ollcy  of  the  Government  has  been  materially  curtalletl.  vast  areas  have 
been  withdrawn  from  entry,  new  and  radical  departures  In  the  regulations 
governing  the  handling  of  mineral  and  oil  lands  have  been  adopted,  and  the 
cry  is  going  up  for  (Government  ownership  of  nil  |iower  sites.  Under  Ui\n 
policy  the  States  wherein  the  public  domain  as  yet  lies  practically  In  Its  vlnrln 
state  are  deprived  of  that  benefit  that  accrued  as  a  direct  asset  to  the  old**r 
States  through  the  disposal  of  the  public  domain  and  utilisation  of  the  publi** 
resources  tlier(M)n  It  is  obvious  that  the  develo|iment  which  came  to  the  oliirr 
States  through  the  vestment  of  the  land  In  Indlvldinils  will  he  deprived  the 
younger  and  less  deveb)i>ed  States,  and  that  while  the  greatest  direct  benetlt 
of  the  former  lii>enil  |HiIlcy  accnnnl  to  the  Individual  Static  whertMn  snl«*ti 
were  made,  the  direct  benefits,  not  «inly  from  the  sale  but  from  the  develop- 
ment of  the  public  lands  In  the  Western  States,  under  the  prf»|iosed  |iollcy  will 
go  to  all  the  Stati>M  of  the  I'nton,  being  distributed  as  a  (*onunon  fmid.  whlt^h 
comnum  fund  in  the  past  has  rarely  been  appropriated  by  Congress  for  Intern.*! 
Improvements  In  the  Wi»st. 

Suppose  the  Government  lenses  Its  mineral,  coal,  and  oil  lands  snd  water- 
power  slfev  Mild  nMiijilns  forever  veMt<>d  of  title.  Who  can  estimate  the  loss  In 
revpune  froiM  taxation  that  will  Im»  siifTennl  by  the  States  wherein  thefie  vnl 
nahle  res<iiirci>s  are  lo4'ate4l.  which  re\enu«*s  have  for  years  been  ntvrulng  to 
the  older  Stntes  and  will  continue  forever  to  acf*rue  Immmiuso  their  re<«our<*o« 
have  Immmi  v«»wt(Hl  In  private  owner^'Iilp  an<l  are  subject  to  taxation  by  the 
States-- a  tbUm  which  it  appears  will  l>e  utterly  lin(N>ss}lile  under  the  leasinu 
system  «<»  tout'  :«s  the  (toviTiunent  h<)ltls  title,  slm-e  (fO\ernment  lands  can  not 
under  \\\**  ('nn«<Htntlon  l»e  «Mt»j«»<'te<l  to  taxation'* 

TliN  pliMM'  of  tl«e  lensliu;  system  alorie  coiidennis  It  as  n  policy  In  at>sninfe 
violation  tif  till*  spirit  of  iMpuillly  of  rltrhts  In  the  laibllc  dfunaln.  A  materl  il 
factor  in  fin*  frowtli  J'ud  dc\elt>p!!«ent  of  a  State  Is  tin*  ilJMtrlbutbm  «»f  the 
biirdiMi  of  fjixnf'oM  T:ike  from  the  Stnte  Its  rlk'ht  to  tnx  mltilni!  cinlnis,  tU** 
niliientl  :iinl  oil  out|int.  the  <*omI  pHwIiict.  and  the  power  Hlti*s  within  li« 
tM>inidaric>«  antt  >on  rob  the  (*oninioti\v«>aith  of  a  revenue  that  has  be<*u  n 
s»»urce  of  e\f»r  MicrcnKlni:  Income  lo  the  older  States,  and  lncrea«M»  rather  than 
diminish  the  tnx  burden  the  rn*«>holder  Is  already  called  uimui  to  liear.     Thl« 
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Indeed,  is  a  most  serious  matter  to  the  public-land  States.  Take,  for  instance, 
the  State  I  represent  Utah,  with  on  area  of  54,380,000  acres,  has  but  from 
ten  to  twelve  millions  of  acres  invested  ownership  or  process  of  transfer,  and 
moch  of  that  consists  of  grazing  lands  that  yield  but  slight  income  through 
taxation,  and,  according  to  .the  records  of  the  United  States  Land  Office,  there 
ftood  of  record  in  Government  ownership,  as  of  November  1  this  year,  over  72 
per  cent  of  the  entire  area  of  Utah.  If  our  sources  of  revenue  for  local  self- 
fcovemmcnt  were  adequate  to  the  increasing  demands,  or  if  our  revenue  were 
in  excess  of  our  needs  and  we  were  squandering  the  income.  I  grant  this 
national  curtailment  of  State  development  through  land  withdrawals  would 
not  be  80  serious,  but  it  is  a  fact  that  additional  land  ownership,  with  improve- 
menta.  more  extensive  mining  operations,  greater  power  development,  and  all 
tlioae  activities  thnt  make  for  a  prosperous  community  are  imperative  necessi- 
ties in  Utah  to  keep  abreast  the  expense  of  maintaining  schools.  State  gov- 
ernment. State  institutions,  and  carrying  on  internal  improvements.  During 
the  biennial  period  1913-14  Utah  will  expend -for  purely  educational  purposes 
approximately  88  per  cent  of  its  entire  State  revenue  from  taxation,  and  when 
I  tell  you  that  in  arriving  at  that  percentage  public  utilities,  net  proceeds  of 
mines,  and  all  assessments  made  by  the  State  board  of  equalization  are  In- 
cluded with  the  taxes  levied  on  real  estate,  personal  property,  improvements, 
jind  all  other  taxable  possessions  you  will  realize  that  we  are  devoting  our  in- 
cotne  to  worthy  objects.  You  will  realize  also  that  we  are  facing  a  very  serl- 
v*a8  problem  and  our  need  for  a  continuation  of  those  policies  which  have  been 
the  mo«t  potent  factors  in  the  development  of  our  sister  States  is  a  great  one. 
It  Is  not  so  much  a  question  as  to  whether  National  or  State  Governments  shall 
control  the  lands  and  resources  as  it  is  an  absolute  necessity  that  the  lands  and 
teoources  be  placed  in  the  hands  of  industrious  settlers  who  will  develop  them, 
ther^y  adding  to  the  material  welfare  of  the  States  in  which  they  lie  and  the 
greatness  of  the  Nation  of  which  the  States  are  a  part. 

It  is  but  a  short  step  from  the  mineral-leasing  system  to  the  leasing  of  agri- 
ciiltnral  landH.  If  It  is  proper  that  the  sturdy  pioneer  prospector  who  stakes 
I  is  n\\  on  a  chance  that  he  will  add  to  the  mineral  production  of  the  country; 
the  man  who  Invests  his  money,  his  talents,  his  energy,  the  sweat  of  his  brow 
k7i  delvintr  after  the  mineral  deposits  of  the  Nation  and  who,  after  the  ex];)endl- 
riire  of  his  means  finds  a  "  pay  streak,"  InsUills  machinery,  opens  up  a  vein  of 
%*re  which,  but  for  his  persistence  would  have  remained  hidden^for  centuries, 
l*erlMip».  must  turn  over  to  the  Federal  Government  what  he  has  found,  and  if 
be  will  CHintinue  to  develop  it  he  must  do  so  as  a  lessee,  why  should  not  the  same 
(ir»licy  -be  propel  In  handling  the  agricultural  lands?  Why  not  let  the  home- 
deader  select  a  piece  of  raw  land  which  he  regards  as  a  possible  producer  of 
.•gricaltural  products,  clear  it  of  sagebrush,  plow  and  seed  it,  and,  if  in  the 
i»rid  section  of  the  United  States  let  him,  at  his  own  expense,  acquire  and  de- 
liver to  that  laud  the  water  which  is  necessary  to  produce  the  crop,  and  then, 
if  the  ex  Iter  Intent  be  a  success  and  he  secure  a  harvest,  let  him  become  a  lessee 
•*t  the  Federal  Government  and  work  his  land  not  as  an  independent  freeholder 
but  as  fl  tenant  of  the  National  (lOvernment.  which  becomes  his  landlord?  How 
I'lQg.  can  you  tell  me,  will  we  be  compelled  to  wait  on  the  National  Govem- 
B>ent  to  put  the  agricutnral,  mineral,  oil,  and  coal  lands  in  a  condition  for 
tenancy?  Aside  from  this,  landlordism  has  ever  been  autocratic,  overbearing, 
white  tenantry  has  developed  people  who  lack  in  the  two  most  necessary  quali- 
ties of  American  citizenshli) — loyalty  and  patriotism.  In  irtah  we  have  been 
t^nilding  our  State  by  tu'ging  the  people  to  own  their  homes,  to  own  their  places 
lif  business,  and  to  own  the  business  In  which  they  are  engaged,  and  it  is  the 
only  policy  that  will  make  for  that  kind  of  cUizenshlp  which  will  perpetuate 
rbe  American  form  of  government.  Tenantry  Is  repugnant  to  the  ideals  of 
American  citizenship. 

You  will  agree,  I  think,  that  there  are  two  distinct  views  of  the  conservation 
(luestlon— the  one,  which,  unfortunately,  has  been  the  official  view — narrow, 
««iflfih,  looking  altogether  to  the  welfare  of  generations  yet  unl>om,  totally  Ignor- 
ing obligations  of  trusteeship  and  brushing  precedent  aside  so  ruthlessly  as  to 
render  ex|)erience  an  invaluable  thing,  and  calculated  to  enrich  the  General 
Treaaury  at  the  expense  of  the  younger  and  financially  weaker  States.  The 
other  the  view  of  those  who  recognize  a  tendency  toward  extravagance  in  the 
nnpruvIdMnt  drafts  on  the  natural  resources  and  who.  recognizing  the  evil, 
have  a  sincere  desire  and  determination  to  avoid  waste  but  continue  develop- 
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In  the  begiimiug,  we  are  iuforujeil  by  Iloly  Writ,  after  creating  the  heaveuK 
und  the  earth  and  nil  that  in  them  i8,  (lOd  created  man  and  Ka%'e  him  dumlnluu 
over  the  fishes  of  the  sea,  the  fowls  of  the  air,  and  the  beiists  of  the  Qeld«  and 
htide  him  use  all  things  created.  That  dominion  man  has  always  held  and  exer- 
cised, and  in  ho  doing  has  been  compelled  to  draw  u|k>u  the  resources  largely 
in  accordance  with  the  day  and  generation  in  which  he  lived.  Up  through  tlie 
various  stages  of  civilization  man  has  l)een  comiielled  to  gain  his  living  by  thr 
use  of  the  things  over  which  God  gave  him  dominion,  and  ho  long  as  clvlllziicliiii 
endures,  ho  long,  indeed,  as  intelligent  beings  exist,  man  must  continue  to  \i\r 
through  some  method  of  utilizing  the  resources  about  him,  and  the  success  of  bU 
struggle  for  survival  and  advancement  will  be  measured  by  bis  ability  to  under- 
stand and  make  those  resources  useful  to  his  punn^ses  with  least  extravagance 
and  loss. 

The  one  important  consideration  In  connection  with  the  handling  of  our  r«* 
soarces,  overlooked  by  the  conservationist,  is  the  fact  thnt  primitive  man  ni.iil«« 
but  primitive  drafts  ui>ou  the  reHources  which  he  found  most  easily  aviillabU* 
and  conveitlble,  and  Just  so  long  as  those  drafts  were  primitive,  miin  reni:ilti»<«t 
primitive;  when  modem  man  made  modern  requisition  on  nature's  storebcm***-^ 
elvlllzation  had  attained  a  much  higher  |)erfection. 

When  men  lived  in  mounds  and  caves,  the  forests  were  slightly  dlsturtit<it. 
and  civilization  was  not  very  far  advanced;  when  they  rubt>ed  sticks  to  uii«k«*  a 
fire,  sulphur  was  not  being  exhausted;  when  they  paddled  in  crimM^  tuxl 
traveled  overland  by  horseback,  our  steel  deposits  were  aging  in  the  everlnKtlni; 
hills;  when  men  went  whaling  for  blubber  to  make  candles  elertrlHty  wh«* 
unknown  and  this  powerful  and  subtle  force  was  a  m^'stery  of  the  elementi«. 
when  men  gathered  a  few  sticks  of  driftwood  to  cook  their  meals,  the  o«».i! 
deposits  were  unmolested;  when  scrllies  were  a  rarity,  if  not  a  novelty,  and 
historians  carved  hieroglyphics  in  stone,  wood  pulp  was  not  even  in  demanci : 
and  when  men  were  content  to  merely  exist,  the  demands  thnt  mnnufnrtutr. 
trade,  and  commerce  have  made  upon  our  natural  resoun*es  wen*  not  e\«Mi 
dreamed  of. 

TiOok  couHervation  squarely  in  the  ftice  and  answer,  would  you  exchance  th«» 
modem  home  with  its  accessories  and  comforts,  made  possible  through  the  ni»«* 
of  the  natural  resources,  for  the  dugout  of  the  man  who  made  his  home  In  tbi* 
mound  or  the  habitation  of  the  cliff  dweller?    Would  yon  exchange  yonr  sni 
phur  match  /or  the  wooden  stick  or  flhit  of  days  gone  by?    Would  j'ou  biirtiT 
your  electric  lamp  for  the  candle  made  from  the  blublter  of  whale?    \\ontd  you 
give  up  your  modem  sea  vessel  or  twentieth  century  steel  train,  your  aut** 
mobile,  for  the  canoe  of  yonr  forefathers,  the  horse  of  the  mail  carrier  or  th«« 
** one-boss  shay**  of  your  ancestors?     W^ould  you  give  up  your  nei^'i^Mipor*, 
your  magazines,  your  libraries,  your  textbooks,  for  the  tablets  of  stone^    Would 
yon  silence  the  busy  machinery  of  manufacture,  would  you  ^op  the  wheeN 
of  commerce  to  go  back  to  the  life  of  a  century  ago?    Would  you  exchange  nil 
or  any  of  thoHe  accessories  of  modem  civilization  for  every  atom  of  natnrn 
resource  thnt  entered  Into  their  making? 

Would  any  one  of  you.  having  at  heart,  first,  the  trui*  Interests  of  ymir 
country;  second,  the  welfare  of  the  State  you  represent:  mid.  thlnl,  the  woi; 
being  of  your  fellow  men.  cxchnnge  100  fnmllles.  who  were  willing  to  teini»»> 
mrily  forego  the  cotnforis  of  life  and  locate  on  the  public  domain,  for  thf 
sacretl  purjiose  of  honie  building,  upro<it  the  snge  and  grei«sewo<Kl,  drive  tht» 
plow  Into  the  t^n'hed  earth,  connerve  the  sunshine,  the  rain,  the  snow:  m^k** 
the  Innd  fruitful  and  pleiislng  to  look  u|Km  where  before  It  was  a  barren  nn«! 
dreary  waste:  drive  the  lenn  and  hungry  coyote  one  rldee  farther  back  tonnrO 
the  fastness  of  the  nionntnlns:  would  yon  exchange  lt)0  Stnte  builders  for  n 
forest  reserve,  with  a  small  stand  of  timhor.  a  vast  urea  of  s.MBehni««h,  and  n 
forlorn  hoiM»  thnt  se«lH  from  tfermnny  will  pnnluce  limber  for  the  u«ae  of 
gener?  fi<MiH  yet    unlKim? 

In  IiIm  mesHiigc  to  CoiigrcsR  Doccniher  4.  1H,*<2,  President  Andrew  Jitck<M>n 
Mid: 

••  It  r:\t\  not  be  dnubt^Hl  thnt  the  ••|»oo<ly  Hettl«»imMit  of  these  (p"bll«*^  land* 
rfinMfltntes  the  tnio  and  b«»Ht  IntcreMt  of  the  Republic.  The  wealth  antl 
stnMisrth  of  the  rfunitry  ar»»  Un  iM»pnlntion.  and  the  ht*^i  part  of  the  popnintion 
ar<»  the  cultivators  of  the  will.  Inde|iendent  fnrtners  /ire  everywhere  the  bf»«i«i 
of  Jio^'lety  nnci  true  frlendu  of  liberty 

••In  addition  to  the<4»  couHlderntionH  que^tlouM  hnve  alrendy  arisen  nnd  n^Mv 
b«*  cvpcM'tiHl  hereafter  to  grow  out  of  the  public  lancln  which  Involve  the  rlchi'* 
of  the  new  States  and  the  powers  of  the  Oencrnl  <>overnini*nt.  and  unl4*<«s  n 
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literal  policy  be  now  adopted  tliei^  in  danger  that  Uiene  questions  way  speedily 
assume  Importance  not  now  fcenerally  anticipated.  The  influence  of  a  great 
sectional  Interest  when  brought  into  full  action  will  be  more  dangerous  to  the 
harmony  and  unison  of  the  States  than  any  other  cause  of  discontent,  and  it  Is 
the  part  of  wisdom  and  sound  policy  to  foresee  its  approaches  and  endeavor,  If 
fioeslble,  to  counteract  them. 

**  It  seems  to  me  to  be  our  true  policy  tliat  the  public  lands  shall  cease  aa 
loon  as  practicable  to  be  a  source  of  revenue  and  that  they  be  sold  to  settlers 
In  limited  parcels  at  a  price  Imrely  snfliclpnt  to  reimburse  the  United  States  the 
ex|»eD9es  of  the  present  system  and  eonts  arising  in  our  Indian  compacts.  The 
advantages  of  accurate  surveys  and  undoubted  titles  now  secured  to  purchasers 
seem  to  forbid  the  abolition  of  the  prefient  system.  l>ecause  none  can  be  sub- 
stituted which  will  more  i)orfe<'tly  accomplish  these  important  ends.  It  is  de- 
sirable, however,  that  In  time  this  machinery  be  withdrawn  from  the  States 
and  the  right  of  sale  and  the  future  dis[K)Kltion  of  it  surrendered  to  the  States 
rMcpectlrely  in  which  It  lien. 

""The  adventurous  and  hardy  i)opulatiuu  of  the  West,  besides  contributing 
their  e^iual  share  of  taxation  under  our  impost  system,  have  in  the  progress  of 
our  Government,  for  the  lands  they  occu])y,  paid  into  the  Treasury  a  large 
fHirtioD  of  $40,000,000,  and  of  the  revenue  received  therefrom  but  a  small  part 
has  been  exi)ended  amongst  them.  When,  to  the  disadvantage  of  their  situa- 
rfon  io  this  respect,  we  add  tlie  consideration  that  it  is  their  labor  alone  which 
irises  us  real  value  to  the  lands  i«nd  that  the  proceeds  arising  from  their  sale 
are  di^ttrlbuted  generally  among  the  States  which  had  not  originally  any  claims 
to  tliem.  and  which  hav<»  enjoyed  the  undivided  emoluments  arising  from  tlie 
sale  of  tlieir  own  lands,  it  can  not  be  exiiected  that  the  new  States  will  remain 
U»ajcer  content  with  the  present  policy  for  the  payment  of  the  public  debt.  To 
avert  tlie  consequences  which  may  be  apprehended  from  this  cause,  to  put  an 
end  forever  to  all  partial  and  interested  legislation  on  the  8ul>Ject,  and  to  afford 
to  every  American  citizen  of  enterprise  the  oi)portunity  of  securing  an  Inde- 
(lendent  freehold,  it  seems  to  me  therefore  l>est  to  abandon  the  idea  of  raising 
tl»e  fature  revenue  out  of  the  public  lands." 

In  the  United  States  and  Alasica  there  is  a  total  area  of  2.315,310.728  acres. 
Including  a  water  surface  of  34.000,000  acres.  The  great  bulk  of  this  area  was 
at  une  time  or  another  a  imrt  of  the  public  domain.  It  is  not  only  interesting 
as  a  matter  of  history,  but  Imjierative  as  a  matter  of  information,  if  we  would 
pass  intelligent  Judgment  on  the  present  public-land  question,  to  ascertain  how 
this  Immense  estate  has  been  divided  and  distributed. 

Elgliteen  States--Ck>nnectlcut,  Delaware,  Georgia.  Kentuclcy,  Maine,  Mary- 
Lsnd  Massachusetts,  New  Hampshire,  New  Jersey,  New  Yorlv,  North  Carolina, 
So'Otb  Carolina,  Pennsylvania,  Rhode  Island,  Tennessee,  Vermont.  Virginia,  and 
West  Virginia — retained  exclusive  Jurisdiction  to  all  the  lands  within  their 
resiiecdve  borders,  and  Texas,  on  admission  to  the  Union,  did  lilcewise.  All 
cold,  those  States  reserved  Jurisdiction  to  473,712.320  acres  (including  the 
I>istrlct  of  Columbia),  or  20.47  per  cent  of  the  entire  area  of  the  United  States. 
In  the  18  States  of  Alat>ama,  Arkansjis.  Florida,  Illinois,  Indiana,  Iowa.  Kansas, 
Louisiana,  Michigan,  Minnesota,  Mississippi,  Missouri,  Nebraska,  North  Dakota, 
Ohio,  Oklahoma,  South  Dakota,  and  Wisconsin  are  701,383,480  acres,  or  30.04 
per  cent  of  the  total  area  of  the  United  States.  On  June  30,  1913,  according 
ri*  the  report  of  the  Commissioner  of  the  General  I^and  Office,  these  States 
contained  but  7,914|929  acres  of  unappropriated  and  unreserved  public  lands. 
In  the  11  remaining  States — ^Arizona,  California,  Colorado,  Idaho,  Montana, 
Nevada*  New  Mexico,  Oregon,  Utah,  Washington,  and  Wyoming— commonly 
called  the  public-land  States— there  is  a  total  area  of  761,044,620  acres,  or 
32.8S  per  cent  of  the  total  area  of  the  United  States,  of  which  290,016,757  acres, 
or  ^  per  cent,  was  unappropriated  and  unreserved  June  30,  1913.  The  (Jovem- 
njtf^nt  reservations  at  that  time  within  these  States  approximated  191.797,151 
iirrea,  so  that  about  63.3  per  cent  of  the  total  area  of  these  States  is  still  await- 
ing settlement.  The  remaining  10.63  per  cent  of  the  total  area  is  in  the  Terri- 
tory of  Alaska,  which  embraces  37^,165,760  acres. 

In  pursuance  of  the  national  policy  regarding  reservations  out  of  the  public 
domain  of  such  parcels  of  the  public  land  as  may  be  necessary  for  the  common 
defense  or  the  general  welfare,  or  in  other  words,  such  as  are  required  to  be 
itpproprlated  for  national  uses  immediate  and  expectant.  Congress  has  estab- 
lished from  time  to  time  military  and  naval  reservations,  Indian  reservations, 
and  lighthouse  reserves,  and  in  addition,  In  furtherance  of  the  conservation  idea, 
has  established  parks,  national   monuments,  and  forest  reservations.     While 
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these  are  intended  primarily  for  the  benefit  of  tlie  whole  of  the  United  SUtet^ 
It  is  interesting  to  note  their  location. 

United  StHtes  Indian  reservntlons,  acoordinj;  to  the  latest  avn liable  fliniresv 
June  SO.  1912.  embrnced  38.003.3RS  acres,  of  which  32,752.630,  or  H4^  per  cent, 
were  in  the  11  public-land  States. 

The  total  area  of  national  forest  reserves.  June  30.  1013  (exclusive  of  Alaj«kii, 
26,748,850.  and  Inclusive  of  Porto  Rico),  was  iri}».S«7.7U8  acres*.  Of  thU 
152,945,148  acres,  or  95.67  per  cent,  wore  In  the  11  public-land  States. 

On  June  30,  1913,  there  were  2S  national  monuments  In  tlie  United  States  and 
Alaska,  embracing  1,508,627  acres.  All  but  1,337  acres  were  in  the  publlc-laod 
States. 

The  national  parks  have  an  area  of  4.606,153  acres.  The  public-land  St:it«*« 
contain  97  per  cent  of  this  area,  or  all  bat  18.061  acres,  and  the  Secretary  of 
the  Interior,  in  1910,  urged  that  the  four  parks  embracing  this  area  be  ceded 
to  the  States  wherein  they  resfiectlvely  He. 

These  reservations  total  an  aro:i  of  204,.SS5.9<>7  acres,  exclusive  of  Alaska, 
and  93  per  cent,  or  191.797.151  acres,  are  In  the  public-land  States  of  the  Wf^t. 

Now,  gentlemen,  one  skyscraper  In  a  desert  does  not  make  a  city,  nor  do  a 
number  of  office  buildings.  A  city  grows  by  reason  of  the  fact  that  the  country 
■urrounding  it  is  owne<l  and  farmed;  because  It  Is  furnishing  lumber,  becani<« 
it  is  producing  ore,  or  because  the  river  on  which  it  is  located  accommo4lat»*« 
commerce  or  produces  power.  One  city  does  not  make  a  commonwealtb.  It 
takes  many  cities  with  many  farming,  stock-raising,  and  mining  communltl<*« 
to  make  a  State,  and  a  State  becomes  greet  only  as  iwpulatlon  Increasea  and 
enterprises  are  develoiMHi.  One  State  does  not  make  a  nation,  and  the  sMt  of 
government  and  the  great  commercial  centers  are  what  they  are  only  by  n«* 
■on  of  what  is  back  of  thorn.  And  th>t  ^oinothlng  b:ick  of  them  la  the  con- 
structive and  development  force  that  supplies  the  arteries  of  tlie  nation  and 
makes  it  great.  It  Is  the  pride  of  every  American  that  this  great  Nation  oc- 
cupies its  present  high  position  among  the  countries  of  the  world,  and  It 
should  be  the  individual  responsibility  of  every  citizen  to  see  to  it  that  In  th« 
future  the  United  States  shall  hold  none  but  first  place  among  the  nationa 
That  position  can  be  maintained  only  through  unceasing  activity  in  develot»> 
ment.  It  matters  not  In  what  section  of  the  country  our  enten>rlses  are  cur- 
tailed through  the  oi)eratlon  of  laws  or  policies  of  the  National  (»ovemnient, 
the  moment  st4i  gnat  Ion  overtakes  development  and  enterprise  any  place  In  this 
broad  land,  the  curtailment  is  disastrous  to  the  Immediate  locuHty  and  will 
surely  be  refiected  In  national  shrinkage. 

Tlie  natural  resources  within  the  given  boundaries  of  a  State,  whether  veffted 
in  private.  State,  or  Federal  ownership,  constitute  the  capital  upon  which  that 
parti<Mi1ar  State  must  conduct  Its  business  and  that  capital  shouM  not  be  Im- 
paired by  stagnation.  The  business  of  the  (Soveniment  and  the  business  ut 
the  States  is  being  pro|>erly  conducted  only  when  the  public  lands  go  to  the 
bona  fide  honioswker.  whon  the  minerals  are  being  converted  Into  wealth,  when 
the  waters  are  being  uho<1  for  navigation,  Irrigation,  and  jwwer,  and  when  tb* 
timber  is  being  out  to  build  Iiouioh.  school  houses,  and  public  buildings.  And 
the  capital  of  the  Nation  and  the  State  and  the  individual  Is  being  moat  serl* 
ously  ImpnIretl  when  the  rmpl«>yinont  of  these  great  natural  resources  wh€»ae  n^e 
creates  life  and  prosperity  Is  so  restricted  as  to  pn»vent  their  free  and  unlim- 
ited  development. 

If  we  can  not  utilize  our  resources  to  prcnlure  valuable  results,  then  we  are 
poor  IndiHMl.  since  |K»verty  Is  the  lack  of  projK'rty  and  adequate  means  of  nup- 
port.  Onr  ploa  Is  an  apinml  for  opiK^rtunlty  to  make  useful  and  profitable  the 
great  resources  at  our  diNirs.  We  need  and  must  have  them,  and.  as  I  have 
before  state«1.  the  quest Icai  of  who  shall  control  and  dls|H>se  of  them  Is  a  niatt<>r 
of  nilmir  Importance  coniparetl  with  the  ne<Hl  that  they  be  placed  In  the  hands 
of  those  who  will  dexelop  them:  and  the  nwesslty  that  transfers  tie  made  with- 
out the  re<l  ta|>e  and  un<M»rlaliity  that  characterlr4»s  such  «)nveyanct*s  as  are 
now  made  of  the  public  hinds.  When  State  M^lintlons  are  clear  lisltM  to  tlie 
Stat«*s  and  the  States  In  good  faith  enter  Into  contracts  of  sale  with  Ixma  fitle 
purchasers.  It  Is  but  reasonable  to  dernMrul  tbj«t  the  National  (Hivemment. 
whh'h  tlironirh  Its  fii'ld  e.\|H»rt»  has  exauilinNl  and  clas*iltbil  the  I»nd<i,  f^Tnitt 
titles  to  pans  without  ln\(»l\liig  pnrchasi'is  in  ex|KMishe  litluntlon  and  wllh«»ul 
placing  the  States  in  a  p<  sltl«m  whcr.*  ihcy  c;in  not  live  n|i  to  their  confiact* 

That  Is  what  we  un*  eX|M»rlenclnK  In  Utah  to-dny.  Aside  from  the  fact  that 
«  great  |»ercentaue  of  nur  lands  ha\e  lM»en  withdrawn  from  entry,  the  titu-s 


WATER-POWEll    BILL.  549 

to  DiBtir  of  our  school  sectious  which  ne  ntteiiipt  lu  sell  are  olouded  by  arbi- 
trary dpiMirtnient  rullngB  aud  local  liind-oltlce  decisions  to  ttuch  an  extent  tbtit 
people  hesitate  to  enter  into  contracts  for  their  purchase ;  and  all  this  In  Tlola- 
tloD  of  the  land  grants  under  the  enabling  act  of  the  State. 


The  West  moIIcIIk  ii 
demands  mnfineiic)-  mid  fi< 
in  handllntc  her  reiionrr-eN. 
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Gov.  Spry.  I  may  say  tliat  the  information  contained  in  that 

?amphlet  was  taken  from  the  Government  land  office  at  Salt  I^ke 
'itv  as  late  as  November  1  of  this  year. 

We  need  more  power  in  the  State  of  Utah,  for  the  reasfon  that  we 
have  in  the  experiments  that  we  have  made  during  the  last  few  years 
discovered  that  we  had  certain  subteri\inean  waters  which  if  brought 
to  the  surface  could  be  made  available  and  of  very  much  value  to  the 
people  who  are  attempting  to  reclaim  these  desert  lands. 

A  short  time  ago  an  engineer  told  me  that  if  certain  restrictions 
could  be  avoided,  and  if  they  were  allowed  a  more  or  less  free  hand, 
subject,  however,  at  all  times  to  such  control  and  regulation  as  may 
be  provided  by  the  State,  he  himself  would  be  only  too  glad  to  w« 
to  it  that  money  in  amounts  from  $5,000,000  to  $10^,000,000  annually 
should  be  placed  out  there  for  the  development  of  certain  powens 
that  will  enable  us  to  bring  those  subterranean  waters  to  the  surface 
and  so  enable  our  people  to  build  homes  upon  that  70  per  cent  of  the 
lands  that  are  now  lying  idle  and  utterly  worthless,  absolutely  worth- 
less,  so  far  as  earning  capacity  to  the  State  is  concerned  and  so  far 
as  private  means  by  which  the  people  could  make  a  living  are  con- 
cerned. 

We  feel  that  if  the  Government  of  the  United  States  could  see  its 
way  clear  to  a.  more  favorable  attitude  toward  the  West,  and  not 
hedge  us  around  with  the  restrictions  with  which  we  are  hedged 
around  at  the  present  time,  not  only  as  relates  to  our  power  sites 
but  our  other  natm*al  resources,  it  would  he  of  inestimable  benefit  to 
those  States.  And  for  the  life  of  nie  I  can  not  see  whv  the  (Jovem- 
nient  shouhl  attempt  to  interfere  in  the  matter  of  power  sites  when 
the  lands  upon  which  those  sites  are  eriMsted  are  perhaps  utterly 
worthless  for  any  other  use.  As  a  rule  our  power  sites  are  built  in 
our  canvons,  surrountled  bv  Imrren  r(K*ks,  and  bv  land  that  is  utterly 
worthless  for  any  other  purpos<»  that  we  know  of  at  the  present  time; 
you  can  not  plow  them:  you  ran  not  irrigate  them:  you  can  not  grow 
trees  upon  them:  you  (*an  not  grow  grain  upon  them:  you  can  not 
even  build  your  homes  upon  them.  You  fretpiently  find  those  power 
plants,  as  thoM*  who  jire  faiuilinr  with  the  work  will  readily  recog- 
nize, in  the  most  inaccessihie  places,  owing  to  the  fact  that  they  must 
be  in  close  roiitnrt  with  the  water  that  would  Ih>  found  in  just  such 
localities. 

So  that,  in  \  iew  of  the  fact  that  the  (io\ernment  itst"lf  cont*e  ling 
its  riglit  to  the  public  lands,  finds  those  power  sites  in  desolate  and 
(lod- forsaken  phuvs,  I  do  not  svo  why  they  should  attempt  to  match 
their  ownership  in  such  practically  worthless  lands  against  our 
ownershi])  of  the  water  which  nutans  so  much  for  the  deveh>pment  of 
that  western  country. 

We  arc  perfectly  uilling  to  i'oop«»rate  with  the  tiovemnient,  how- 
ever, along  proper  lines,  and  upon  a  fair  basis.  But  it  (Kvurre<l  to 
ine  that,  instead  of  the  (fo\ernment  attempting  to  regulate  our  affairs 
along  this  line,  it  ouglit  to  he  the  right  of  the  State  to  sav  to  the 
(iovernnient  just  hf)W  far  it  shouhl  pi  in  the  handling  of  tfiat  lan<l 
whicli  for  other  purpos«»s  \^  practically  valueless.  The  situation 
shouhl  Ih»  rcversi'«l. 

It  is  de\«»lopiiient  we  are  asking  for:  we  are  <*arryinir  a  tremendous 
burden  in  relation  to  our  s<*h(H>ls.     .\s  a  matter  of  fact«  out  of  the 
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entire  income  from  taxation  in  the  State  of  Utah  we  are  to-day  pay- 
ing upward  of  88  per  cent  for  the  education  of  the  boys  and  the  girls 
of  that  State ;  so  that  we  are  naturally  going  after  investments.  We 
want  the  men  who  will  put  their  money  into  the  development  of  our 
resources,  whether  those  resources  consist  of  power,  or  of  gold,  or 
precious  minerals,  or  salt,  or  whatever  they  may  be — we  want 
those  people  to  know  that  our  arms  are  open  to  those  who  have  confi- 
dence enough  in  our  legislation  and  the  fairness  of  our  laws,  to  come 
to  U8  and  mvest  their  money  with  an  assurance  of  a  fair  return; 
so  that  our  people,  and  the  people  from  your  State,  and  from  every 
other  State  in  the  Union,  may  nnd  that  after  all  it  is  worth  while  to 
come  out  there  and  locate  in  that  mountain  State  because  of  the 
superiority  that  to-day  exists  there  over  many  of  the  other  Statea 
And  for  that  reason  we  want  to  be  left  alone. 

There  is  a  great  deal  of  ambiguity  in  connection  with  the  bill. 
For  instance,  the  bill  itself  speaks  of  certain  lands  of  the  United 
States  **  and  other  property."  Now,  I  do  not  know,  and  would  like 
to  ask  for  information  as  to  that,  just  what  is  referred  to  when  the 
bill  speaks  of  "other  property"  belonging  to  the  United  States, 
other  than  the  lands  which  they  own  and  which  are  referred  to  in  the 
bilL  I  say  this  ambiguity  exists,  and,  as  Judge  Short  has  very  ably 
set  forth,  it  throws  the  bill  open  to  every  private  construction ;  and  1 
can  see  nothing  but  endless  litigation,  because  men  in  attempting  to 
ssBert  their  rights  might  be  forced  into  courts  to  prove  those  rights. 
And  for  that  reason,  if  some  other  measure  could  be  adopted  by 
which  the  rights  of  those  public-land  States  could  be  conserved ;  by 
which  those  States  could  be  placed  upon  a  par  with  every  other 
Stale ;  by  which  a  treatment  of  the  public-land  question  can  be  con- 
sidered as  the  treatment  of  the  public-land  questions  in  every  other 
State  has  been  considered — it  seems  to  be  those  intermountain  States 
should  be  entitled  to  that  same  consideration  and  that  same  fair- 
ness that  has  existed  on  the  part  of  the  Government  in  former  years, 
and  which  other  States  have  been  permitted  to  enjoy. 

I  simply  wanted  to  majce  this  statement,  Mr.  Chairman  and  gen- 
tlemen, in  order  that  you  might  know  that  the  public-land  States 
of  tixe  West  object,  in  all  fairness  and  in  all  kindness,  but  neverthe- 
less thev  do  object,  to  any  undue  intereference  that  might  be  at- 
tempted on  the  part  of  the  Government.  We  feel  that  we  are  capa- 
ble of  handling  our  own  affairs,  looking  always  to  the  general  devel- 
opment of  the  country,  the  making  it  possible  for  monev  to  be  ex- 
pended there  so  as  to  assist  us  in  work  that  we  have  undertaken 
out  there,  and  that  we  are  attempting  to  do  every  dav  of  our  lives; 
ho  that,  together  with  our  friends  who  might  come  in  from  other 
communities,  we  might  cooperate  together  to  make  of  that  western 
country  what  it  can  be  made  and  what  it,  by  right,  ought  to  be. 

I  do  not  know  that  I  care  to  say  anything  further,  Mr.  Chairman, 
and  I  thank  you  for  the  opportunitv  of  making  this  little  statement. 

The  Chairman.  We  thank  you.  Gov.  Spry. 

(Thereupon,  at  4.05  o'clock  p.  m.,  the  committee  adjourned  until 
Tuesdav,  December  22,  1914,  at  10  o'clock  a.  m.) 
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TUESDAY,  DBCEMBEB  22,  1914. 

United  States  Senate, 

COMMTITEE  ON  PuBUG  LaKDS, 

Washington,  D.  C. 

The  committee  assembled  at  10  o'clock  a.  m. 
Present:  Senators  Myers   (chairman),  Robinson,  Smoot,  Clark, 
Works,  Norris,  and  Sterling. 

STATEKEHT  OF  MB.  0.  C.  MKRUTTX,  CHIEF  ENOIHEEB,  FOREST 
SEBTICE,  DEPABTMENT  OF  AOBICTTLTTIBE. 

Mr.  MerriuLm  Mr.  Chairman  and  gentlemen,  I  wish  to  speak 
briefly,  in  beginning  my  remarks,  about  the  total  amount  of  water 
power  in  the  United  States.  You  have  had  figure  ^ven  here  of  tiie 
amount  of  total  power  in  the  United  States.  .  There  is  a  great  deal  of 
difference  in  the  estimates  which  have  been  presented,  depending 
upon  whether  the  figures  are  based  upon  a  probable  present  com- 
mercial development,  or  upon  an  ultimate  development  some  time  in 
the  future  under  conditions  that  no  one  can  foresee. 

For  that  reason  the  figures  given  have  varied  all  the  way  from 
about  20,000,000  or  30,000,000  up  to  somewhere  about  300,000,000 
horsepower. 

The  figures  which  I  have  used  hitherto,  and  which  I  think  are  con- 
servative on  the  information  at  present  available  under  present  op- 
erating conditions,  and  assuming  that  markets  could  be  found,  are 
28,000,000  horsepower  for  the  entire  United  States,  divided  between 
the  several  sections  of  the  country  as  follows: 

North  Atlantic  States,  2,200,000  horsepower. 

South  Atlantic  States,  2,300,000  horsepower. 

North  Central  States,  1,700,000  horsepower. 

South  Central  States,  1,500,000  horsepower. 

Western  States,  20,400,000  horsepower. 

Total  for  the  United  States,  28,100,000  horsepower. 

Senator  Cuirk.  I  do  not  like  to  interrupt  you,  but  this  is  a  matter 
of  figures  on  which  we  want  to  be  as  accurate  as  possible.  What' 
sonroes  of  information  have  you  available  from  which  you  make  your 
estimates! 

Mr.  MekbttJi.  I  have  taken  largely  the  information  obtained  by  the 
Geological  Survey  in  making  up  those  estimates. 
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Senator  Clark.  Well,  let  me  ask  you  this  question :  Do  you  know 
ho^v  extensively  the  Oeolo^cal  Survey  has  conducted  its  measure* 
ments  as  to  all  the  streams  in  the  country  f 

Mr.  Merrill.  It  has  not  made  them  extending  all  over  the  eonn* 
try,  and  that  is  why  I  say  that  any  estimates  must  be  taken  with  the 
idea  that  they  are  very  approximate. 

Senator  Clark.  And  you  nave  taken  this  data  from  the  actual  in- 
spections that  the  Geological  Survey  has  made,  have  you  f 

Mr.  Merrill.  The  Geological  Survey  made  its  estimates  from  the 
data  it  had  available ;  that  is  the  case,  at  least,  as  far  as  I  understand. 

Senator  Clark.  Well,  did  it  make  its  estimates  as  to  any  stremm 
upon  which  it  did  not  have  the  data? 

Mr.  Merrill.  As  I  understand  it,  this  is  the  way  the  estimates 
have  been  made  up :  The  Geological  Survey  has  gauged  the  streams 
all  over  the  country;  it  has  been  doing  that  work  ror  many  years. 
The  streams  have  been  divided  into  sections  by  the  use  of  topo- 
graphic maps  and  not  surveys  on  the  land;  the  amount  of  flow  at 
the  head  of  each  section  of  the  stream  has  been  ascertained  or  esti- 
mated, and  the  drop  through  the  section;  and  the  power  estimates 
have  been  made  without  any  consideration  of  the  question  whether 
in  that  particular  section  there  is  a  commercial  development  or 
not 

Senator  Clark.  Do  you  understand  that  the  (reological  Survey 
has  measured  the  flow  of  all  the  streamsf 

Mr.  Merrilu  I  do  not. 

Senator  Clark.  Then  when  you  give  this  estimate  it  is  from 
rather  incomplete  data,  is  it  not  f 

Mr.  Merrill.  It  is  incomplete ;  there  is  no  question  about  that  I 
have  had,  however,  pretty  close  information  on  tlie  subject  with 
i*e^pect  to  the  State  of  C^alifomia :  and  I  revised  the  survey  estimate 
in  cooperation  with  one  of  the  engineers  of  the  Pacific  (ias  A  Electric 
(/o.  on  the  basis  of  the  amount  of  power  available  under  present 
conditions.  I  then  re<lucecl  tlie  figures  of  the  (ieological  Survey 
for  other  sections  of  the  country  in  the  same  proportion.  They  ai>e» 
verv  approximate;  there  is  no  glutting  around  that. 

Senator  Wohk!*,  Well,  has  the  (teolngical  Survey  measureil  all  the 
ftrennis  in  California  If 

Mr.  Mkrrill.  No;  thev  have  not. 

The  census  of  11)12  of  devehiped  water  powers  in  the  United  States 
gives  the  following  figures: 

South  (Vntral  States,  58,000. 

Western  States,  l.iUhi.OOO. 

Thes«>  figures  sh4>w  that  the  largest  proportion  by  far  of  the 
un(ievelo|H>(l  water  power  of  the  Vnited  States  is  in  the  Western 
States:  and  that  the  M»etion  which  ha<?  most  nearlv  nmched  complete 
<levelopnient  of  its  wnter  powers  is  the  North  Atlantic  States. 

Senator  Wokkk.  Have  you  that  information  in  tabular  form? 

Mr.  Mkkriix.  Yes,  sir:  1  have  it  in  tabular  form. 

Senati>r  Wohks.  It  will  1k>  uuieh  more  convenient  for  tlie  com- 
niitt4M>  to  refer  to  it  in  that  way, 

Mr.  Mkrkm.i..  I  will  submit  that  for  the  record. 
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(The  statement  referred  to  is  as  follows:) 

Water  power  In  the  United  States. 
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Mr.  Merbxlln  In  States  containing  national  forests  (which  in- 
cludes all  the  Western  States  together  with  Arkansas,  Minnesota, 
and  South  Dakota)  there  is  a  total  of  20,800,000  horsepower,  or  a 
total  of  74  per  cent  of  all  within  the  United  States. 

The  estimated  total  within  the  national  forests  is  11,700,000  horse* 
power,  or  56  per  cent  of  that  within  the  above  group  and  42  per  cent 
of  the  total  within  the  United  States. 

The  figures  I  have  just  presented  are  significant  in  connection  with 
certain  general  statements  that  have  been  made — I  do  not  know 
whether  they  have  been  made  before  th3  committee,  but  they  have 
been  made  elsewhere — that  if  we  oould  develop  by  water  all  the  power 
tliat  is  being  used  in  the  United  States,  we  could  make  an  enormous 
saving  in  coal.  Such  a  statement  would  be  true,  provided  the  water 
powers  wero  in  a  i>o6ition  where  they  could  be  used. 

There  probably  is  not  enough  water  power  on  the  Atlantic  coast 
unless  possibly  in  the  Southern  States  to  supply  the  present  market 
if  every  horsepower  was  developed,  and  it  would  not  be  possible, 
under  an^  conditions  that  we  can  foresee  in  the  immediate  future, 
to  transmit  the  power  developed  in  the  Western  States  to  supply  the 
Atlantic  seaboard. 

It  seems  to  me,  therefore,  that  the  question  resolves  itself  rather 
into  whether,  under  the  conditions  as  they  exist  now,  each  of  the 
sections — and  particularly  the  western  section,  because  that  is  the 
one  with  which  we  are  concerned — ^has  a  suflScient  amount  of  power 
develop^  to  meet  its  market  conditions. 

Xow,  I  have  here  a  map  [indicating]  of  the  State  of  California, 
showing  the  hydroelectriQ  transmission  lines  in  that  State,  to  illus- 
trate conditions  in  one  of  the  Western  States. 

These  lines  [indicating  on  map]  are  the  transmission  lines  of  the 
several  power  companies  operating  in  that  State.  These  lines  [in- 
dicating] in  red  are  the  Pacific  Gas  &  Electric  Co.'s  lines,  covering 
all  that  section  of  the  State.  This  green  line  [indicating]  is  the 
Oreat  Western  Power  Co.  This  yellow  line  is  the  Sierra  &  San 
Francisco  Power  Co.,  which  supplies  the  San  Francisco  street  rail- 
ways. 

.Senator  Works.  All  of  those  lead  in  to  San  Francisco,  do  they  ? 

Mr.  Merrill.  Yes.  This  line  [indicating]  is  the  new  transmission 
line  of  the  Pacific  Light  &  Power  Corporation,  running  from  the 
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San  Jua^uin  River  into  Los  Angeles  and  the  vicinity.  This  diort 
line  [indicating]  is  the  California  Edison  line;  and  this  green  [indi* 
eating],  extending  from  the  Owens  Valley  [indicating]  clear  down 
to  the  Mexican  border,  is  the  California-Nevada  Power  Co.  This 
transmisison,  I  believe,  will  be  the  longest  in  the  world  when  it  is 
completed. 

Senator  Works.  That  is  not  completed  now,  is  it? 

Mr.  Merrill.  I  think  it  is  completed  now ;  if  not,  it  will  be  com- 
pleted soon. 

Senator  Works.  Does  that  lead  into  San  Diesot 

Mr.  Merrill.  No;  not  San  Diego,  but  off  into  the  Imperial 
Valley. 

Now,  I  have  prepared  a  tabulation  here  which  I  will  show  to  the 
members  of  the  committee  [handing  around  paper].  This  shows  the 
installation  of  these  several  California  power  companies,  the  aver- 
Sjge  output,  and  the  relation  between  that  output  and  the  installa- 
tion. 

According  to  this  tabulation,  which  is  brought  up  to  December  31, 
1918,  the  total  developed  water  power  in  California  is  559,000  horse- 
power. 

Of  steam  installation,  mainly  for  auxiliary  service,  there  is  a  total 
of  856,000  horsepower;  making  a  total  of  steam  and  hydroelectric 
power  of  915,000  horsepower,  or  nearly  a  million  horsepower. 

The  ratio  in  California,  for  the  year  1913^  between  the  amount  of 
power  turned  out  and  the  maximum  demand  was  56  per  cent,  while 
the  ratio  between  amount  of  power  turned  out  and  the  installations 
was  but  88  per  cent.  This  means  that  if  the  plants  could  have  been 
operated  all  the  time  at  full  load,  only  88  per  cent  of  the  installa- 
tion would  have  been  necessary.  They  are  not  operating  under  such 
conditions,  however,  liecause  the  pealc  capacity  that  must  be  pro- 
vided is  approximately  twice  the  average  use. 

The  final  figures  in  this  tabulation  snow  that  there  is  installed  in 
California  to-day  nearly  twice  as  much  installation  as  will  carry 
the  peak  load ;  that  is,  44  per  cent  of  the  installed  capacity  in  hydro- 
electric and  steam  power  m  the  State  of  California  in  the  year  1918 
was  idle. 

Senator  Clark.  What  percentage  of  that  was  steam  and  what 
percentage  water  produced  power? 

Mr.  AiERRiix.  xhe  steam  was  a  little  more  than  half  the  water. 
Now,  of  course,  you  can  not  run  a  hydroelectric  system  with  just 
your  peak  capacity ;  there  must  be  some  mar^. 

I  would  like  to  insert  this  tabulation  allowing  installation  and  out- 
put statistics  of  California  companies  in  the  record  at  this  point. 

(The  statement  referred  to  is  as  follows:) 
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Senator  Wobkb.  Then,  according  to  your  showing,  Mr.  Merrill, 
they  will  not  need  any  additional  water-power  aitea  in  California 
for  a  long  time  to  come  ? 

Mr.  Merbill.  Not  only  from  the  showing  of  this  table,  but  from  a 
showing  of  other  facts,  there  is  moi^  water  power  developed  in  Cali- 
fornia  at  the  present  time  than  the  companies  know  what  to  do  with. 

Senator  Ciark.  Does  that  excessive  development  ejctend  to  all 
parts  of  the  State? 

Mr.  Merbill.  Yes,  sir. 

Senator  Clabk.  Or  will  power  have  to  be  developed  in  some  sec- 
tions in  order  to  meet  the  requirements  of  those  sections  of  the  State  i 

Mr.  Mebrill.  In  those  sections  over  here  [indicating  on  map  the 
northern  coaat  counties]  there  is  scarcely  any  population  to  be 
served;  that  is,  to  the  north.  Here  to  the  south  [indicating  on  map 
the  San  Joaquin  Valley  and  southern  California]  the  Pacific  Li^t  A 
Power  Corporation  and  its  allied  corporation,  the  San  Joaquin 
Light  &  Power  Co.,  supplies  the  territory  from  Stockton  [indicatinxl 
clear  down  through  to  Los  Angeles  as  well  as  the  southern  California 
district. 

Senator  Works.  What  companies  are  there  down  around  San 
Dieffo  and  the  extreme  southern  part  of  the  State  t 

Mr.  Mrrbill.  There  is  no  hydroelectric  power  down  in  that  sec- 
tion. 

Senator  Works.  How  is  it  supplied  with  power! 

Mr.  Merbill.  By  steam,  I  presume.  That  is,  there  is  no  hydro- 
electric power  there  shown  on  this  map. 

Senator  Works.  There  are  verv  large  possibilities  for  power  in 
San  Dieso  Countv,  are  there  notf 

Mr.  &1ERRILL.  ^o;  because  the  conditions  for  it  there  are  very  bad« 
for  water  power,  on  account  of  the  low  rain  fall. 

Senator  Works.  The  sites  are  there  but  the  water  is  nott 

Mr.  Merrill.  That  is  correct. 

Senator  Smooi*.  Do  I  understand  you  to  say  that  the  minimum 
electric  power  production  in  the  State  of  California  was  44  per  cent 
greater  than  the  peak  load  ? 

Mr.  Merrilu  No.  I  said  that  the  peak  load  is  56  per  cent  of  the 
installation :  that  leaves  a  margin  of  ^  per  cent 

Senator  Smoot.  Is  that  the  installation  of  hydroelectric  power? 

Mr.  Mkrrilu  That  is  the  installation  of  hydroelectric  power  and 
steam  power  combined. 

Senator  Smoot.  And  the  steam  generated  power  is  about  one-third 
of  the  total  power,  is  it? 

Mr.  Merrill.  Approximately  one-third. 

5^nator  Smoot.  And  by  those  figures  it  would  appear  that  there 
was  ample  electricity  generated  in  the  State  of  California  to  carry 
the  peak  load  of  all  the  power  used  in  that  State? 

Senator  Works.  And  more  than  that. 

Mr.  Merrill.  Yes. 

Senator  Smoot.  Then,  can  you  say  why  they  maintain  the  stenm 
plants? 

Mr.  Merrili^  Thev  mnintnin  tho  simm  plants  for  auxiliary  servi(-*» 
and  for  protection  in  emergencios.  Now,  here  is  a  company  with 
transmission  lines 
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Senator  Smoot  (interposing).  Well,  I  can  understand  why  they 
want  the  steam-generated  power  for  protection  against  accident 

Mr.  Merrill.  Yes;  against  accidents.  Now,  here  [indicating  the 
Pacific  Light  &  Power  Co.^s  transmission  line]  is  a  line  extending 
all  that  distance  [indicating] ;  and  they  have  to  have  a  reserve  ca- 
pacity for  protection  to  the  consumer  in  ca$e  of  accident  to  the  line. 

Senator  8moot.  I  am  perfectly  aware  of  that ;  but  what  I  want  to 
know  is,  are  you  familiar  with  the  amount  of  time,  either  in  a 
month  or  any  other  period,  that  the  steam  plants  are  in  operation! 

Mr.  BIerrill.  Here  is  another  diagram  [indicating]  showing  local 
ciirres  on  the  system  of  the  Pacific  Gas  &  Electric  t>o.  Up  here  at 
the  top  are  two  charts  of  daily  outputs — one  is  for  a  winter  day, 
February  8;  the  other  is  for  a  summer  day,  August  7.  This  lower 
portion  of  each  chart  in  green  [indicating]  shows  the  amount  of 
water  po^^r  developed  by  the  corporation  itself  on  that  particular 
day.  The  next  in  lighter  green  shows  the  water  power  purchased, 
and  the  yellow  at  the  top  is  steam-electric  power. 

Senator  Clark.  What  is  the  light  green  ? 

Mr.  Merrill.  The  light  green  shows  the  water  power  purchased 
from  other  corporations. 

Senator  Shooot.  That  is  electricity  generated  from  water  power! 

Mr.  Merrill.  That  is  electricity  generated  from  water  power  by 
other  companies. 

Senator  Shoot.  Well,  that  was  not  the  question  I  want  to  get 
information  about.  I  want  to  know  if  you  can  tell  to  what  extent 
the  steam  plants  are  operated  in  California ;  I  mean  particularly  as 
to  the  length  of  time  per  day  or  per  month  or  per  year  f 

Mr.  Merrill.  This  shows  that  the  Pacific  Gus  &  Electric  Co. 
operates  its  steam  plants  all  day  long,  but  at  different  rates  of  out- 
put, representing  the  distance  faietween  the  two  colors  [indicating  on 
the  chart].    This  is  true  both  summer  and  winter. 

Senator  Shoot.  I  suppose  that  the  output  of  steam  power  comes 
from  the  fact  that  it  is  cheaper  to  have  a  steam  plant  right  in  the 
city;  or  is  it  because  they  can  not  get  the  electricity  from  water 
power? 

Mr.  Merrill.  The  fact  that  large  amounts  of  water  power  were 
purchased,  as  appears  here  [indicating  on  the  chart],  shows  that  at 
the  time  for  which  these  charts  were  prepared  the  Pacific  Gas  & 
Electric  Co.  did  not  have  enough  water  power;  it  has  since  put  into 
operation  another  plant,  the  Drum  Plant,  up  here  [indicating  on 
map]. 

Senator  Clark.  What  is  the  date  that  those  charts  were  made? 

Mr.  Merrill.  Those  charts  were  made  for  1912. 

Senator  Smoot.  Why  did  they  not  purchase  electric  power  from 
iither  companies? 

Mr.  Merrill.  They  did.  This  [indicating]  shows  the  amount  of 
fKiwer  purchased,  between  20,000  and  25,0(K)  kilowatts.  They  had 
contracts,  I  believe,  with  the  Great  Western  Power  and  the  Northern 
California  Power  Cos.  and  the  Sierra  &  San  Francisco  Power  Co. 

Senator  Shoot.  Will  you  show  me  on  that  map  what  color  shows 
the  amount  of  electricity  generated  by  steam  ? 

Mr.  Merrili..  Yes,  sir. 

^Mr.  Merrill  thereupon  indicated  on  map  to  Senator  Smoot.) 
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Senator  Smch»t.  AVelt,  that  is  only  a  small  part  of  the  load  carried, 
is  it  not? 

Mr.  Mekrill.  Yes.  At  the  bottom  of  the  chart  is  given  the  total 
monthly  output  of  the  corporation  from  1906  to' and  including  15^1  H. 
The  portion  of  the  chart  down  here  [indicating]  in  yellow  isTiydn>< 
electric  power  either  generated  or  purchasedi 

That  portion  in  brown  [indicating]  at  the  top  is  the  steam  power^ 
and  illustrates  clearly  the  reason  why  steam  power  is  used  in  c<in- 
nection  with  hydroelectric  developments,  particularly  in  the  Wt^sii 
at  certain  seasons  of  the  year.  The  large  amount  or  steam  that  u* 
used  and  the  small  amount  of  hydroelectric  power  is  on  account  of 
the  variation  in  the  water  supply  available  at  the  hydroeletlr:*- 
plant.  It  is  the  practice  in  a  well  arranged  system  to  carry  what  i.s 
called  the  "  base  load  by  water  power ;  that  is  to  say,  the  portion 
of  the  load  across  here  [indicating]  that  can  be  carried  continu- 
ously throughout  the  day;  and  to  carrv  the  annual  peaks  w^hich 
occur  in  a  Few  months  of  the  year  and  daily  peaks,  which  occur 
at  certain  hours,  by  steam. 

Senator  Smoot.  What  I  want  to  understand  is,  what  proportion 
of  the  day  is  this  steam  power  used  ? 

Mr.  Merriij^.  It  is  used  all  the  day  through;  at  least,  I  assum«* 
it  is,  although  the  lower  chart  shows  only  monthly  loads. 

This  is  the  day  chart  [indicating] ;  tnis  is  from  midnight  of  one 
day  to  midnight  of  the  next.  And  this  vellow  (indicating]  shows 
the  steam  used.  Now,  this  [indicating]  shows  wnere  the  high  peak 
comei$  in.  There  is  n  high  peak  at  about  8  o'clock  at  night,  carriiHl 
by  steam;  there  is  another  high  peak  in  here  [indicating]  at  ^ 
o'clock  in  the  morning,  carried  by  steam,  and  another  at  3  o^clock 
in  the  afternoon.  There  is  a  very  high  peak  at  this  chart  at  9  p.  m., 
because  this  is  a  winter  day,  and  the  evening  lighting  load  is  being 
taken. 

Over  here  [indicating  the  summer  chart],  the  thi*ee  j>eaks  are  ap- 
proximatidy  the  same  with  respect  to  position  as  over  noire  [indioit* 
ing],  but  the  peaks  are  more  nearly  of  the  same  height. 

Senator  Smoot.  Well,  it  would  not  pay  the  a>mpany,  would  it^ 
to  produce  electricity  and  pay  for  it  through  the  full  year,  to  take 
care  of  this  exceedingly  high  peak?  Steam  is  much  cheajwr  in  that 
way  than  water  power,  is  it  not? 

Mr.  Merrill.  Sti^im  is  cheaper  for  peak  loads. 

Senator  Smoot.  Ves. 

Mr.  Mkrhill.  Now,  what  I  hn\e  stated  shows  the  pivsent  situa- 
tion, as  far  as  California  is  c<mcerned.  Mr.  Brackenridge  told  the 
committee  the  other  day  that  the  Southern  California  Edison  Co.  is 

Kro)>oHing  to  construct  100,000  horsepower  here  |  indicating]  on  tht» 
[em  Kiver,  in  adtlition  to  what  it  now  has. 

Senator  Works.  When  was  this  data,  shown  on  tlie  iiui|),  pivpansi  ? 

Mr.  Mr.RRiLL.  That  map  was  prepared  about  a  year  ago  and  then 
brought  up  to  date.  It  was  prepared  in  San  Francisco  office  by  the 
district  eiiirineer  thei-e,  in  cmii)eration  with  the  engineers  of  th«» 
w«ter-po\>er  companie.s.  from  tlieir  data. 

The  P:irific  Light  &  Power  Corporation  has  70,000  kilowatts  in 
stalled  at  Hiji  (^vek.  but  their  iH»rmit  and  plans  provide  for  *2r»(M>«><> 
ultimatrlv 
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Senator  Shoot.  Southern  California  is  better  supplied  with  elec- 
tricity developed  by  water  power  than  San  Francisco  and  its  siur^ 
rounding  territory,  is  it  mtti 

Mr.  MRBBnj^,  1  should  not  say  so.  These  three  developments 
going  down  here  [indicating],  the  Pacific  Light  &  Power,  the  l^outh* 
em  California  Edison,  and  the  Nevada-California,  were  an  aggre- 
gate installation  of  135,000  kilowatts;  while  the  total  capacity  in- 
stalled in  these  three  system  [indicating]  the  Pacific  Gas  &  Electric, 
the  Great  Western,  and  the  Sierra  &  San  Francisco  is  370,000  kilo- 
watts. 

Senator  Smoot.  Then  the  San  Francisco  district  uses  a  great  deaV 
more  power,  of  course? 

Mr.  Merbul.  Yes,  naturally,  as  it  is  the  most  popular  section  of 
the  State. 

Senator  Works.  Have  you  any  data  with  reference  to  the  Hetch 
Heichy  project  ? 

Mr.  Mbrrill.  No;  it  does  not  appear  here. 

Senator  Works.  Have  you  included  in  your  estimates  the  pofisibkr 
power  that  may  be  developed  by  the  Hetch  Hetchy  project! 

Mr.  Mebriix.  I  have  included  it  in  the  estimates  for  total  power  in 
the  Western  States  in  connection  with  the  figures  which  I  first  gav« 
you  for  the  whole  United  States. 

Senator  Clark.  You  have  no  figures  on  the  subject  t 

Mr.  Merrill.  No. 

Senator  Works.  How  about  the  power  for  the  city  of  Los  Angeles  t 

Mr.  Merrill.  The  city  of  Los  Angeles  is  developing  a  power  in 
Smn  Franciaquito  Canyon.  When  I  was  last  there  they  were  putting 
in  their  machinery. 

Senator  Works.  Well,  they  propose  to  furnish  their  water  system 
by  an  aqueduct  225  miles  long ;  and  it  gives  quite  a  good  opportunity 
for  developing  water  power. 

Mr.  Merrill.  Yes.  As  I  recall,  they  expect  to  get  about  50,000 
kilowatts,  on  the  average. 

The  Sierra  &  San  Francisco  has  a  plant  on  the  Stanislaus  [indi- 
cating] and  has  projected  about  50,000  kilowatts  more.  Twenty-five 
thousand  kilowatts  have  been  installed  in  the  Drum  development  of 
the  Pacific  Gas  &  Electric,  and  it  is  planned  to  install  about  75,000 
kilowatts  more.  The  Great  Western  has  installed  40,000  kilowatts 
[indicating]  in  the  Feather  Kiver,  and  their  ultimate  developments 
call  for  about  250,000  kilowatts. 

Senator  Works.  Do  you  know  to  what  extent  the  power  installa* 
tion  is  unused  because  of  the  fact  that  these  companies  have  not  the 
neoessary  distributing  systems? 

!^Ir.  Merrill.  I  do  not  think  that  affects  the  situation  at  all.  The 
distribution  systems  reach  practically  all  the  territory  within  th^ 
mnge  of  transmission.  This  map  shows  all* the  companies  that  do 
distributing  in  California.  The  ngures  simply  show  this,  as  I  see  it, 
thai  the  State  of  California  is  overdeveloped  at  the  present  time; 
and  I  do  not  think  there  is  a  power  operator  at  present  in  California 
who  will  not  admit  that. 

Senator  Works.  Take  that  section  of  the  State  from  San  Fran- 
cisco north ;  there  are  numerous  small  cities  there,  are  there  not? 

7Mit—]5— so 
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Mr.  Merrill.  There  are  numerous  sniall  cities  there;  they  nre  all 
being  supplied  by  the  Pacific  Gas  &  Electric,  the  Sierra  A  San  Fran- 
cisco, and  the  Great  Western  Power  Cos. 

Senator  Works.  Take  the  San  Joaquin  Valley,  and  l)elow  that; 
are  those  places  supplied  with  electric  power? 

Mr.  Merrill.  Yes;  there  is  a  mass  of  transmission  lines  there. 

Senator  Works.  I  am  not  talking  about  the  development  of  power; 
I  mean  the  distribution  of  the  power  to  the  various  cities. 

Mr.  Merrill.  Yes.  This  map  does  not  show  the  distribution  sj's- 
tems,  because  there  would  have  been  a  mass  of  color  on  the  map  had 
tliey  all  been  platted. 

Senator  Works.  Do  you  mean  to  say  all  of  those  cities  I  have  de- 
scribed are  connected  by  distributing  systems  with  thew  hydro- 
electric plants  ? 

Mr.  Merrill.  I  do  not  know  of  any  city  that  is  not. 

Senator  Works.  That  does  not  quite  answer  my  question.  I  do 
not  know  how  extensive  your  knowledge  is  with*  regard  to  those 
systems. 

Mr.  Merrill.  I  am  quite  familiar  with  them,  because  I  have  been 
a  resident  of  (California,  and  was  engaged  in  water-power  work  there 
for  eight  yjwirs. 

In  addition  to  what  is  developed  there  at  the  present  time,  an 
amount  which  is  ^atly  in  excess  of  what  the  market  demands,  these 
companies  here  [mdicating]  which  I  have  named  have  their  plans 
arranged  for  the  development  of  nearly  800,000  horsepower  more. 

Now,  whatever  may  be  the  conditions  of  law  or  lack  of  law,  I  do 
not  think  anyone  can  fairly  state  as  a  fact  that  there  is  any  lack  of 
water  power  in  the  State  of  California  or  any  prdfepects  of  it 

Going  north,  to  the  Portland  district,  in  Oregon,  which  is  sup- 
plied by  the  Portland  Railway,  Light  &  Power  Co.,  I  was  talking 
to  the  manager  of  that  company  about  a  year  ago  in  Portland,  and 
he  told  me  that  their  most  serious  difficulty  was  to  dispose  ojf  the 
power  they  already  had,  and  that  he  wished  that  certain  pormita 
which  they  had  secured  from  the  Department  of  Agriculture  should 
be  extended  to  the  farthest  practicable  date,  because  they  were  not 
in  a  position  to  develop  the  power,  and  if  thev  did  could  not  dispose 
of  it. 

Senator  Works.  Do  you  know  what  is  the  percentage  increaae  of 
the  power  used  per  annum? 

Mr.  Merrilu  Yes;  this  shows  it  right  here  [indicating  on  map] 
for  California.    This  is  for  the  Pacific  Oas  &  Electric  Co. 

Senator  Works.  What  is  the  percentage  of  increase  there f 

Mr.  Merrill.  In  1906  it  starts  at  28,000  kilowatts,  and  it  geta  up 
here  on  this  diagram  to  about  78,000  kilowatts  in  191ft. 

Senator  Works.  In  what  length  of  time  ? 

Mr.  Merrili^  In  severi  years. 

Senator  Norris.  That  is  one  company,  is  it? 

Mr.  Merrill.  That  is  one  company.  There  has  boon  an  enormoiia 
development  in  the  State  of  California. 

Senator  Works.  And  there  has  been  an  enormous  increaae  in  the 
use  of  power  also,  has  there  nott 

Mr.  Merrill.  An  extremely  rapid  increase. 

Senator  Clark.  You  hazard  the  statement  that  California  ia  not 
going  to  lack  for  hydroelectric  energy  under  the  permita  or  under 
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the  operations  that  are  already  in  existence.  You  state  substantially 
the  same  thing  in  regard  to  Oregon. 

Now,  if  that  be  true,  what  is  the  necessity  o^  going  any  further 
with  this  legislation,  so  far  as  those  States  are  concerned? 

Mr.  AIerrill.  I  believe  that  the  present  law  is  indefensible — ^not 
because  it  has  stopped  development,  but  because  it  has  made  the  con- 
ditions of  financing  severe  and  because  it  has  made  the  capital  cost 
higher. 

Senator  Clark.  Wey,  but  there  is  no  necessity  for  further  de- 
velopment, is  there,  according  to  jrour  view? 

Mr.  MfXRiLL.  This  development  is  coming  as  fast  as  it  can  be  used ; 
but  it  would  be  a  good  deal  better  for  the  State  of  California  to 
have  the  people  who  are  engaged  in  that  development  get  their 
capital  at  a  cheaper  rate,  as  they  undoubtedly  could  do  imder  a  more 
favorable  law. 

Senator  Smoot.  Well,  you  say  that  there  is  44  per  cent  of  the  de- 
velopment in  the  State  of  California  now  that  is  iale? 

Mr.  Merrill.  I  do  not  wish  that  statement  to  be  misunderstood. 
Although  the  peak  load  is  only  56  per  cent  of  the  installation,  it  is 
necessary  to  have  some  margin  above  the  peak,  but  not  as  great  as 
44  per  cent. 

Senator  Works.  Well,  up  to  what  year  do  you  estimate  that  the 
horsepower  development  now  existing  is  sufficient  for  the  needs  of 
California? 

Senator  Clark.  Present  and  prospective? 

Mr.  Merrill.  That  would  have  to  be  an  estimate  only.  But  I  ex- 
pect that  these  companies  will  have  a  market  for  their  present  de- 
velopment well  inside  of  five  years,  and  that  they  will  nave  to  go 
ahead  and  produce  more  power  after  that  But,  m  addition  to  the 
water  power  that  is  developed  there  now,  which  is  about  550,000 
horsepower,  there  is  already  planned  for  future  development  about 
800,000  horsepower  more. 

Senator  Clark.  Have  they  the  permits  for  that  development  al- 
ready? 

Mr.  Merrill.  Yes. 

Senator  Clark.  Well,  I  understood  you  to  say  that  with  the  pres- 
ent plans  and  with  the  present  permits  there  will,  in  your  judgment, 
always  be  water  power  enough  for  the  State  of  California  f 

Mr.  Merrill.  I  think  there  will  be. 

Senator  Clark.  Why,  then,  should  we  consider  any  further  legis- 
lation to  permit  additional  development? 

Mr.  Merrill.  Because  I  think  that  the  condition  of  a  revocable 
punt  puts  a  cloud  upon  the  title  to  such  a  degree  that  those  people, 
when  they  make  their  development,  are  forced  to  pay  more  for  their 
capital  th'an  they  otherwise  would. 

Senator  Norris.  In  other  words,  you  think  that  with  proper  regu- 
lations this  development  would  be  carried  on  more  economically  than 
it  would  be  without  regulation? 

Mr.  Merrill.  Yes;  more  economically. 

Senator  Works.  You  are  not  anticipating  that  any  of  those  per- 
mits will  be  revoked  then  ? 

Mr.  Merrill.  Certainly  not. 

Senator  Smoot.  I  do  not  believe  they  could  revoke  one  of  them, 
becaoae  the  man  holding  the  permit  would  be  piivileged  to  go  into 
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the  courts  if  the  Government  attempted  to  revoke  them  without  jiu* 
cause. 

Mr.  Merrill.  Thnt  has  always  been  my  opinion. 

Senator  Smoot.  And  the  Government  of  the  United  States  would 
have  to  show  that  there  was  some  TOod  reason  why  the  permit  should 
be  revoked  or  else  its  action  would  never  by  sustained  by  the  courts. 

The  CuAiRKAN.  Did  they  not  revoke  25  permits  in  a  case  that  waa 
referred  to  here? 

Senator  Clark.  Well,  what  would  the  Government  do  as  a  matter 
of  actual  practice?  You  say  they  could  not  lawfully  be  revoked 
without  cause  shown;  but  would  the  Government  act  upon  that 
theory  ? 

Mr.  Merrill.  The  department  is  acting  on  that  theory  now.  What 
I  meant  to  say  was  that  if  it  should  be  revoked,  I  doubt  whether  the 
revocation  would  be  effective  without  action  in  the  courts.  That  is» 
I  do  not  believe  the  department  by  a  revocation  could  confiscate  the 
property  or  stop  its  operation  except  for  cause  that-  could  be  men- 
tioned  in  court  proceedings. 

Senator  Smoot.  Are  you  connected  with  the  Forest  Senncet 

Mr.  Merrill.  Yes ;  I  am  Chief  Engineer  of  the  Forest  Service. 

Senator  Smoot.  You  know,  do  you  net,  that  there  is  an  injunction 
now  pending  against  the  Utah  Light  &  Power  Ca  to  dispossess  them 
of  their  rights? 

Mr.  Merrill.  Yes;  there  is  also  a  suit  pending  against  the  Colo- 
rado Power  Co.,  not,  however,  to  dispossess  them  of  their  rights  but 
to  determine  what  their  rights  are. 

Senator  Smoot.  Yes ;  and  others.  ^ 

Mr.  Merrill.  Yea 

Senator  Smoot.  And  it  is  your  opinion,  is  it,  that  the  Oovemmenk 
of  the  United  States  can  not  dispossess  them  of  their  property? 

Mr.  Merrill.  My  opinion  is  this — ^and  it  can  only  be  taken  for 
what  it  is  worth,  because  I  am  not  a  lawver — that  the  two  suits 
now  i)ending  af^ainst  the  Colorado  Power  Oo.  and  the  Utah  Power 
Co.  will  determine  the  relative  rights  of  the  corporations  and  of  tlie 
(lovernment  in  the  premises.  There  will  be  no  attempt  in  the  mean* 
time  to  dispossess  the  companies,  or  anything  of  the  sort. 

Senator  Sm(X)t.  Well,  you  could  not  do  that  until  the  courts  de* 
cided  in  your  favor,  could  you? 

Mr.  Merrtix.  I  presume  not.  And  I  may  say  that  there  has  never 
been  any  attempt  at  any  time  to  dispossess  any  permittee  of  his 
propertv.  The  attempt  was  made  some  years  ago  to  substitute  one 
form  or  permit  for  another.  It  wos  a  mistaken  policy,  and  I  believe 
everybouv  admits  it  It  was  one  of  those  mistakes  that  sometimes 
happen,  but  it  will  not  be  rei)eatcd. 

Senator  Works.  How  long  nave  you  been  in  the  Forest  Servicel 

Mr.  Merrill.  Since  11K)0. 

Senator  Works.  In  what  business  were  you  engaged  before  thatt 

Mr.  Mrrriu«.  In  the  water-power  business. 

Senator  Works.  As  an  engmeert 

Mr.  Merrill.  Yes. 

Senator  Works.  What  company  were  you  connected  with  I 

Mr.  Merrill.  I  was  engineer  for  the  Southern  Pacific  Railroad 
Co.f  and  was  engaged  upon  an  investigation  of  the  propontion  to 
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develop  hydroelectric  power  for  the  electrification  of  their  lines  in 
Oregon.  * 

Senator  Sterling.  Were  the  permits  issued  under  the  act  of  1901 
granted  under  the  jurisdiction  of  the  Secretary  of  the  Interior? 

Mr.  Merrill.  They  were,  before  1905. 

Senator  Sterling.  Before  1905.  Well,  after  that  they  were  not 
granted  by  the  Secretary  of  the  Interior? 

Mr.  Merrill.  They  were  generally  granted  by  the  Secretary  of 
Agriculture  after  the  transfer  act  of  February.  1905. 

Senator  Clark.  That  act  transferred  the  Forest  Service  to  the 
Department  of  Agriculture,  did  it  ?" 

Mr.  Merrill.  That  act  transferred  the  national  forests  from  the 
Interior  Department  to  the  Agricultural  Department.  Since  that 
time  permits  in  national  forests  have  been  gi*anted  by  the  Secretary 
of  Agriculture,  and  permits  outside  of  the  national  forests  have  been 
granted  by  the  Secretary  of  the  Interior. 

Senator  Smoot.  Were  you  in  the  department  at  the  time  that  Sec- 
retary Garfield  revoked  some  forty -odd  permits? 

Mr.  Merrill.  No  ;  I  did  not  come  into  the  service  until  May,  1909, 
and  I  was  district  engineer  for  some  months  after  that  in  San  Fran- 


Senator  Sterling.  When  you  referred  to  the  policy  of  the  depart- 
ment you  referred  simply  to  the  Department  of  Agriculture,  did 
you? 

Mr.  Merrill.  Yes;  that  department. 

Senator  Sterling.  And  you  meant  so  far  as  that  department  had 
jurisdiction  only? 

Mr.  Merrill.  Yes ;  I  can  not  speak  for  any  other  depaitment. 

>enator  Smoot.  I  do  not  think  the  water-power  companies  have 
had  as  much  trouble  with  the  Department  of  Agriculture  as  they 
have  with  the  Department  of  the  Interior. 

Senator  Norris.  I  would  like  to  ask  you  this  question :  In  the  State 
of  California,  where  there  has  been  such  a  large  development  of 
hydroelectric  power,  what  has  been  the  cost,  and  what  is  the  cost,  to 
tbe  consumer,  sav,  in  the  towns  and  in  the  cities? 

Mr.  Merrill.  Do  you  mind  my  passing  that  question  for  a  short 
time} 

Senator  Norris.  All  right. 

Mr.  AIfrrtll.  I  have  some  figures  that  have  been  prepared  on  that 
subject  which  will  be  here  this  afternoon. 

To  continue  what  I  was  saying  about  the  present  overdevelop- 
ment in  the  West,  the  Puget  Sound  Traction,  Xight  &  Power  Co., 
which  supplies  the  market  in  Seattle  and  vicinity,  had  last  year  some 
tJO.OOO  to  30,000  horsepower  of  surplus  power  that  it  could  not  dis- 
f-ose  of.  It  employed  an  engineer  for  the  specific  purpose  of  dis- 
covering new  opportunities  for  industrial  development  and  for  in- 
ducing capital  to  invest  in  them  in  order  that  it  might  thereby  be 
able  to  dispose  of  the  surplus  power.  The  company  was  offering 
this  surplus  at  $18  per  horsepower  per  year,  but  was  unable  to  dis- 
pose of  a  large  part  of  it. 

In  the  eastern  part  of  Washington,  the  Washington  Water  Power 
Co.  is  unable  to  dispose  of  its  present  output,  and  yet  it  is  building 
ft  75,000  horsepower  plant  at  Ijong  Lake,  on  the  Spokane  River. 
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Farther  east,  in  Montana,  it  is  probable  that  the  Montana  Power 
Co.  has  pretty  nearly  reached  the  limit  of  its  present  development; 
but  it  is  building  a  150,000  horsepower  plant  at  Great  Falls  on  the 
Missouri  River. 

Farther  south,  in  Utah,  I  am  inclined  to  think  that  there  is  not  so 
much  margin  as  in  the  other  Western  States;  although  I  am  in- 
formed that  there  is  a  considerable  surplus  in  the  territory  witliin 
reach  of  the  lines  of  the  Utah  Power  &  Light  C^. 

A  similar  condition  exists  in  Colorado. 

Senator  Cl^irk.  May  I  interrupt  a  moment?  I  want  to  ask  you 
something  about  administration:  Have  you  a  copy  of  any  of  those 
permits? 

Mr.  Merrill.  I  have  not  here  with  me,  but  I  have  at  the  office. 

Senator  Clark.  Are  they  uniform  in  their  terms? 

Mr.  Merrill.  They  are  uniform. 

Senator  Clark.  Will  you  be  kind  enough  to  supply  one  of  those  to 
the  committee,  so  that  it  can  appear  in  the  recora  of  this  hearing  ( 

Mr.  Merrill.  Yes;  I  will  do  so. 

(The  papers  referred  to  will  be  found  following  Mr.  MerrilPs 
remarks.) 

Senator  Clark.  I  understand  you  to  say  that  those  permits  are 
uniform;  the  same  permit  is  issued  to  one  applicant  as  to  another? 

Mr.  Merrill.  The  same  permit  is  issued  to  everybody. 

Senator  Clark.  As  to  its  conditions,  I  mean  ? 

Mr.  Merrill.  Yes. 

Senator  Clark.  And  do  those  conditions  involve  a  rental  or  com- 
pensation for  the  land? 

Mr.  Merrill.  They  do. 

Senator  Clark.  And  that  is  also  imiform*  is  it? 

Mr.  Merrill.  That  is  uniform. 

Senator  Norris.  How  much  is  that? 

Mr.  Merrill.  It  varies  from  10  cents  per  horsepower  year  to  $1  a 
horsepower  year,  on  the  minimum  flow  of  the  stream,  with  certain 
deductions. 

Senator  Norris.  Well,  leaving  out  the  deductions,  how  much  is  it  f 

Mr.  Merrill.  It  amounts  to  around  30  cents  in  fully  developetl 
plants.  The  collections  for  last  year  from  all  hydroelectric  permits 
outstanding  issued  by  the  department,  for  a  total  of  about  000,0«)0 
horsepower,  were  approximately  $60,000. 

Senator  Norris.  F(t  one  year? 

Mr.  Merrill.  For  one  year. 

Senator  Smoot.  But  that  increases  every  year — the  charge — doesi 
it  not? 

Mr.  Merrill.  Yes;  the  receipts  will  lie  greater  in  the  future. 

Senator  Norris.  Well,  there  is  a  maximum,  is  there  not? 

Mr.  Merriix.  There  is. 

Senator  Smoot.  The  minimum  is  10  cents  and  the  maximum  is 
$1;  is  that  correct? 

Mr.  Merrilu  Yes. 

Senator  Norris.  Do  vou  mean  that  all  permits  commence  at  10 
cents  and  Anally  reach  ^1? 

Mr.  Merrill.  The  rates  in  all  permits  an*  the  sama  The  change*, 
however,  varies  according  to  the  amount  of  national  fore«t  lantla 
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The  change  is  based  on  the  minimum  horsepowers  of  the  site. 
And  deductions  are  made  in  proportion  to  the  dii^ance  of  transmis- 
sion and  in  proportion  to  amount  of  national  forest  land  occupied; 
(hat  is,  if  only  10  per  cent  of  the  land  occupied  by  the  plant  is  on  the 
national  forest,  only  10  per  cent  of  minimum  horsepower  is  charged 
for.  This  table  illustrates  the  method  of  computation. 
(The  table  referred  to  is  as  follows:) 

Operating  plants  of  the  Southertt  California  Edison  Co, 


Total 

power 

eapacity, 

norse- 

power. 

Rental 

capacity, 

fiorso* 

power. 

Installed  capacity  of 
generators. 

Relation 

total  to 
installed 
capacity. 

Name  of  plant. 

Kilowatts. 

Equiva- 
lent norae- 
power. 

• 

irmCT«ekNo.2 

148 
806 
881 
388 
282 
11,200 

64 

630 
485 
367 
175 
0,730 

2S0 

3,0U0 

3,000 

1,000 

500 

20,000 

325 

4,025 

4,025 

1.340 

670 

26,820 

0.44 

mil  Creek  No.  3 

.20 

SanUAna  No.  1 

Santa  Ana  No.  2 

.22 

.29 

Lnle  Creek 

S^m  River  No.  I 

.42 
.43 

Total 

13,706 

11,441 

27,750 

37,215 

.37 

Note.— The  maximum  annual  charge  Is  $1  per  horsepower  on  the  rental  capacity  of  11,441  horsepower 
or  $11,441,  equal  to  37  cents  per  horsepower  installed. 

In  the  House  committee  hearings  a  table  was  inserted,  a  copy  of 
which  I  have  here,  showing  the  new  corporations  that  had  con* 
sti'ucted  their  plants  and  commenced  to  operate  since  March  2, 1909, 
under  revocable  license,  on  the  national  forests. 

(The  table  referred  to  is  as  follows:) 

Veto  corporations  constructing  and  operating  power  plants  on  national  forcstM 

since  Uar.  2, 1009. 


state. 

National  forest. 

Corporation. 

Idab«L 

KanikfR] ..... 

Inland  Portland  Cement  Co. 

Bottth  Dakota 

Black  Hills 

Dakota  Power  Co. 

Cokrado     .   ,.   

leadviUe. 

Tin  Cup  Gold  Dredfrin^  Co. 

Idaho -  - 

lemhl 

Mackay  Light  &  Power  Co. 

Kerada  

Ruby 

Elko- 1  amoille  Power  Co. 

Callibmla 

Mono 

Pat'iflc  Power  Co. 

Montana    

Beartootb 

Cooke  Mining  &  Reduction  Co. 

Do 

Madison 

Montan»>Illinois   Copper    Mini&g 

Colorado 

Sopris 

Co. 
Colorado  Yule  Marble  Co. 

Do 

do 

Tarn  O'Shanta-Montesuma  MfiMt 

Arln^ 

Ton  to 

&  DevetopmentCo. 
Arizona  Power  Co. 

Tdaho                .  , 

Salmon 

Kittle  Burton  Gold  Mines  Co. 

The  total  development,  as  I  recall,  is  approximately  15,000  horse- 
power. The  conclusion  has  been  drawn  from  this  table,  because  only 
15,000  horsepower  had  been  developed  in  that  time,  that  the  feac  of 
revocation  of  a  license  granted  by  the  department  has  deterred  nny 
new  concerns,  except  the  few  here,  from  taking  out  permits  and  from 
Bulking  developments  on  the  national  forests. 

Now,  I  can  not  speak  for  all  of  the  Western  States,  because  I  am 
not  sufficiently  familiar  with  all  to  do  so.    But  in  the  State  of  Call- 
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iomia,  during  this  same  period,  although  there  has  been  no  new 
development  started  on  the  national  forests,  there  has  also  been  no 
new  development  started  outside  of  the  forests;  that  is,  there  is  no 
concern  developing  power  in  the  State  of  California  to-day  that  was 
not  operating  and  developing  power  prior  to  March  2, 1009. 

Senator  Shoot.  That  may  be  true  in  California,  becanse  they 
started  with  the  idea  of  an  immense  deyelopment  in  the  original  in- 
ception of  that  industry. 

Mr.  Mehrill.  That  is  quite  true. 

Senator  Smoot.  But  I  am  quite  sure  that  is  not  the  case  in  some 
of  the  other  Western  States  that  I  am  familiar  with. 

Mr.  Merriix.  I  said  I  could  not  speak  for  them  all.  What  I  wish 
to  bring  out  is  that  no  just  or  reasonable  conclusion  can  be  drawn 
unless  we  compare  the  list  in  this  table  with  a  corresponding  list 
of  entirely  new  enterprises  started  on  private  lands  in  the  same  States 
during  the  same  periods. 

Mr.  Cooper  said  that  he  had  made  a  table  showing^  900,000  horse- 
power of  new  developments  in  the  United  States  smce  1009.  He 
agreed  to  let  me  take  that  table  and  see  where  those  developments 
were  and  how  many  of  them  were  made  in  the  States  covered  by  this 
table,  but  Mr.  Cooper  was  called  out  of  town,  and  I  received  a  tele* 
gram  from  him  this  morning,  saying  that  he  would  mail  this  table 
to  me  later. 

Senator  Works.  Do  you  know  whether,  in  the  time  vou  have  men- 
tioned, there  has  been  any  development  on  private  Innclst 

l^Ir.  Merritx.  There  has. not;  I  mean  there  has  been  no  new  in- 
dustry started ;  no  new  concern  has  gone  into  the  market. 

Senator  AVorks.  Some  of  these  companies  have  made  new  derelop- 
ments  on  different  streams,  have  tliey  nott 

Mr.  Merrill.  Certainly. 

Senator  Smoot.  Well,  in  California,  you  have  said  that  ther  hare 
developed  500,000  horsepower;  that  is  the  total  amount  of  hydro- 
electric power  in  that  State? 

Mr.  ]^Ierrill.  Yes. 

Senator  Smoot.  And  you  also  said  that  they  have  a  reserve  of 
800,000  horsepower,  and  therefore  they  certainly  would  not  want  to 
start  anything  in  addition  to  that  reserve) 

Mr.  Merrill.  That  is  just  the  point,  and  that  is  just  the  reason 
why  there  have  been  no  new  enterprises  started  on  the  national 
forests.  Those  companies  already  in  the  field  have  developed,  and 
continue  to  develop,  on  the  public  lands,  not  only  in  California,  but 
elsewhere.  But  the  conclusion  was  drawn  from  that  table,  however, 
that  no  development  would  have  been  mode  on  the  national  forests 
if  the  companies  had  not  had  operating  plants  that  had  been  built 
on. private  lands  or  on  public  land  prior  to  1909,  and  that  no  new 
enterprise  would  think  of  starting  its  development  upon  a  national 
foi*est. 

Senator  S^rooT.  Is  there  not  another  side  to  that,  that  everything 
has  been  put  into  the  national  forests,  because  it  was  impossible  to 
get  the  power  sites  and  water  power  outside  of  the  forestsi 

l^Ir.  ^Ierrill.  I  could  not  ajrree  with  that  conclusion,  because  I  am 
•sure  there  are  enormous  possibilities  for  water-power  development 
of  the  national  forests  in  the  West. 
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Souitor  WoBXfl.  On  public  lands? 

Mr.  Merrill.  On  public  lands  and  also  on  private  lands. 

Senator  Clark.  Well,  do  you  know  of  any  water  powers  that  have 
not  been  segregated  either  by  including  them  in  forest  reserves  or 
withdrawing  them  for  water-power  purposes,  on  the  public  lands  ? 

Mr.  Merrill.  I  do  not  know  what  has  been  withdrawn  by  the  Sec- 
retary of  the  Interior. 

Senator  Smoot.  Well,  I  will  say  for  your  information  that  I  do 
Dot  think  there  is  any  water  power  on  public  lands  in  the  United 
States  that  is  not  either  in  reserve  or  has  be^i  withdrawn  for  water- 
power  purposes. 

Senator  Clark.  There  may  be  some  few. 

Senator  Smoot.  If  there  is  any  that  is  not  reserved  it  is  because 
th^  do  not  know  where  it  is  located. 

Senator  Norris.  I  understood  you  to  say,  however,  that  there  is  a 
sreat  deal  of  water  power  in  these  Western  States,  including  Cali- 
fornia, that  is  not  on  the  public  lands  at  all? 

Mr.  Merrill.  Oh,  yes. 

Senator  Clark.  Where  are  they  ? 

Mr.  Merrill.  The  Pacific  Gas  &  Electric  Co.  has  practically  its 
entire  development  on  private  lands. 

Senator  Clark.  Well,  those  are  already  developed  on  private 
lands;  but  I  thoufj^ht  you  referred  to  those  which  were  undeveloped. 

Mr.  &f ERRiLL.  The  Pacific  Gas  &  Electric  Co.  claimed  only  a  year 
or  two  ago  that  it  owned  enough  undeveloped  water-power  sites  to 
supply  its  market  for  a  generation.  There  are  also  undeveloped 
water  powers  on  the  Columbia  River,  the  Snake  River,  and  Clarks 
Fork. 

Senator  Smoot.  Undeveloped  water  powers  on  the  Snake  River? 

Mr.  AIerrill.  I  think  so;  at  Big  Falls,  for  example. 

Senator  Shoot.  Well,  the  last  ones  that  I  knew  about  being 
located — just  as  soon  as  they  were  located  they  were  withdrawn ;  and 
I  do  not  believe  that  you  would  deny  the  fact  that  if  there  was  a 
power  site  located  now  upon  the  Snake  River,  anywhere  from  its 
nead  to  its  mouth,  it  would  be  immediately  withdrawn  for  water- 
power  purposes. 

Mr.  Merrill.  If  it  were  on  public  lands;  yes. 

Senator  Norris.  But  he  was  speaking  of  private  lands. 

Senator  Sbioot.  That  is  what  I  say. 

Senator  Norris.  One  of  you  is  talking  about  public  lands  and  the 
other  about  private  lands. 

Mr.  Merrill.  I  was  talking  about  private  lands.  The  develop- 
ment that  Mr.  Pierce  was  speaking  about,  on  the  falls  of  the  Colum- 
bia River,  I  believe  is  on  private  land.  There  is  also  the  proposed 
development  of  300,000  horsepower  at  the  Dalles  of  the  Columbia. 

Mr.  Mitchell.  Mr.  Chairman^  I  think  I  could  tell  you  about  that. 
I  am  very  familiar  with  the  water-power  conditions  on  both  the 
Snako  and  the  Columbia  I^ivers,  and  I  happen  to  know  the  large 
power  that  Mr.  Pierce  has  been  trying  to  develop.  I  think  his  de- 
velopmmt  for  his  fertilizer  plant  that  he  is  working  on,  together 
with  the  overflowed  lands,  amount  to  somewhere  between  7,000  and 
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8,000  acres;  there  are  about  200  acres  that  would  be  overflowed  by 
a  pond 

Senator  Smoot  (interposing).  On  public  lands! 

Mr.  Mitchell.  On  public  lands.  AndT  that  land  has  been  with- 
drawn; and,  furthermore,  I  am  very  familiar  with  all  the  water- 
Eower  sites  on  both  the  Snake  and  Columbia  Rivers^  and  I  do  not 
now  of  any  Government  land,  no  matter  how  small  and  no  matter 
whether  there  is  any  fall  on  it  that  would  be  available  in  any  way 
for  water  power,  that  has  not  been  withdrawn;  and  it  was  my  infor- 
mation that  it  was  the  policy  of  the  Interior  Department  to  with- 
draw any  public  lands  anywhere  that  could  in  any  way  be  used  for 
tlie  development  of  water:  that  is,  whether  they  were  needed  fiir 
reservoir  sites  or  for  pipe  lines  or  for  any  other  purpose,  their  idea 
being  to  bring  them  all  under  the  jurisdiction  of  the  Interior  l>e- 
partment,  either  under  the  present  laws  or  under  the  new  law.  In 
other  words,  they  were  trying  to  prevent  any  water-power  develop- 
ment anywhere  where  public  land  was  involved,  unless  it  came 
through  the  Interior  Department  under  existing  law  or  under  some 
new  law  which  they  hoped  to  get  through  Congress. 

Senator  Clark.  I  thmk  that  is  quite  consistent  with  the  policy  of 
the  department* 

Mr.  Merrill.  That  statement  is  correct,  so  far  as  I  know. 

Mr.  Mitchell.  Most  of  them  have  a  small  part  of  public  land 
which  is  involved  in  their  development. 

Senator  Shoot.  I  can  say  further  that  in  the  State  of  l^tah  it  is 
impossible  to  develop  water  power  without  a  purl  of  it  being  un 
the  public  lands. 

Mr.  Merrill.  I  will  not  question  your  statement,  because  I  do  not 
know  about  that.  My  opinion  is,  from  a  general  knowledge,  that 
there  are  considerable  water-power  sites  on  private  lands. 

Senator  Norris.  WelK  if  they  are  on  private  lands  the  Govern- 
ment can  not  withdraw  them. 

Senator  Clark.  Thei'e  are  none  on  private  lands. 

Senator  Workh.  Do  you  know  of  any  water-power  sites  in  Cali- 
fornia on  public  lands  that  are  available? 

Mr.  ^f ERR1LL.  I  can  not  answer  that  off-hand,  because  I  have  never 
investigated  the  question. 

Senator  Clark.  The  only  ones  on  private  lands  in  California  nre 
tho.se  that  were  developed  before  the  present  policy  was  adopte<U 
because  if  it  had  been  otherwise  the^  would  have  immediately  with- 
drawn the  lands  just  as  soon  as  the  hiing  had  been  made. 

Mr.  Merrill.  jBut  it  is  certain  that  whether  there  are  sites  on 
private  lands  or  not  the  best  sites  are  on  public  lands. 

I  have  also  this  list,  which  Mr.  Cooper  gave,  of  the  water  powers 
develoi)ed  on  public  lands  by  those  companies  whose  first  develop- 
ments, and  in  most  cases  their  subsequent  developments  also,  have 
been  under  revocable  licenses — l>ecatise  that  is  all  the  law  has  |>cr- 
mitted  up  to  the  present  time.  There  are  about  325,000  horsepower 
developed  by  those  concerns.  The  statement  gives  the  names  of  the 
concerns  and  their  installation  in  each  case.  If  it  is  of  interest  to 
the  committee  I  will  have  it  inserted  in  the  record. 
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(The  statement  referred  to  is  as  follows:) 

Waier-poicer  development  on  national  forests  under  revocable  license  by  com' 
panics  tchose  first  hydroelectric  plants  were  built  on  public  land, 

(Installed  capacttlcs  of  deTdopments  on  national  forest  land.] 


State. 


Permittee. 


InstoHed 

capacity 

(honepowcr). 


California. 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 
Colorado. 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Dft... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 
Idaho.... 

Do... 


Do.. 
Do. 
Do. 
Do. 
Do.. 
Krrada. 


"^: 


Do 

Do 

Do 

Do 

Sooth  Dakota.. 
Utah 

Do 

Do 

Do 

Do 

Do 

Do 


Do. 
Do. 
Do. 
Do.... 
Do.... 
Wromiag. 


Total. 


Aritona  Power  Co 

Mount  Whitney  Power  &  Electric 

Nevada-(*atifomift  Power  Co 

Oro.  hlectric  Corporation 

Pacific  Li^rht  &  Power  Co 

PaciHc  Power  Co , 

San  Joaquin  Li^'ht  A  Power  Corporation , 

Sierra  &  San  Francisco  Power  Co 

Tuolumne  Electric  Co 

IJtica  Gold  Mining  &  Ho  art  Estate  Companies 

Western  States  Gas  A  hlectric , 

Central  Colorado  Power  Cq.  (Shoshone  plant) , 

Colorado  Sprines  Lif^ht,  fleat  A  Power  Co 

Colorado  \ule  Mar.  le  to , 

Cuchara  I.um^  er  &  Supply  Co , 

Eai^leMinlnzA  Milliner  Co 

East  Lake  Mining  A  Milling  Co 

Olenwood  Light  A  Water  Co 

Green  it  Clear  lAkesCo , 

Indiana  Colorado  Mining  &  Milling  Co 

Marion  Mines  A  MiU  Co 

Manhattan  Milling  &  Power  Co 

Ramsey,  Hoeh  B 

Rico  Mining  Co 

Salida  Llcht,  Power  <Sc  Utility  Co 

TamO'Shanter-MonteiumaM.  A  M.  Co 

Thistle,  M.  L 

Tin  Cup  Gold  Dredging  Co 

Kitty  Burton  Gold  MineR  Co 

Teton  VttUey  Power*  Milling  Co 

Anaconda  Copper  Mining  Co 

Cooke  Mhilng*  Reduction  Co 

Grange  ille  K.  L.  A  T.  Co 

Helena  Power  A  Transmission  Co.  (Montana  Power  Co.) 

Montana-IUinob  Copper  Mining  Co 

Stover,  W.  H 

ElVo-Lamoille  Po'erCo 

City  of  Ashland 

Crown-Columbia  Pulp  A  Paper  Co 

Eagle  River  Electric  Co .* 

Fastem  Oregon  Light  &  Po^erCo 

Mount  Hood  Railway  &  Po  a  er  Co 

West  Coast  Mines  Co 

DakoUPo   erCo 

CItyof  Manti 

Columbus-Consolidated  Mining  Co , 

MacVav  Light  A  I'owerCo 

Miohipin-'  tah  Mining  Co 

•  phir  Hill  Consolidated  Mining  Co 

Skougaard,  C.  A 

Spring  City  Light  &  Milling  Co 

Chancellor  Gold  Mining  Co 

Dect-man,  I<otiis 

Great  Northern  Hallway 

Inland  Portland  Cement  (^ 

Superior  Portland  Cement  Go , 

Valley  Development  Co 

Babiona 


9,000 
0,500 

IS,  000 

2,700 

112,000 

4,000 

84,000 

48,000 

80O 

2,000 

2,000 

18,000 

3,000 

1,750 

fiO 

lao 

40 


1. 


2S0 

lOO 

50 

20 


750 
140 
12S 


400 
200 

l«4i0 
130 
420 
18»700 
150 
20 
330 
400 

1,750 

no 

2,800 

11,250 

300 

3,400 
450 
800 
135 

aoo 

750 

10 

10 

350 

40 

8,250 

4,730 

1,500 

70 

30 


335,130 


Mr.  Merrill.  Mr.  Ward,  representing  the  Pacific  Light  &  Power 
Co.,  stated  in  his  testimony  before  this  committee  that  his  company 
had  not  paid  dividends  except  for  a  small  amount  in  the  last  tliree 
years,  asl  recall,  since  the  concerns  had  been  in  operation. 

So  far  as  my  information  goes  that  is  the  fact;  but,  to  have  been 
perfectly  frank,  Mr.  Ward  should  have  stated  that  the  failure  to  pay 
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dividends  was  not  because  the  concern  could  not  pay  dividends,  but 
because  it  devoted  its  surplus  which  might  have  oeen  paid  in  divi- 
dends to  extension  of  its  properties. 

Mr.  Short.  Mr.  Merrill,  in  the  absence  of  Mr.  Ward,  I  should  like 
to  make  this  further  statement;  you  mentioned  this  matter  to  me  and 
I  mentioned  it  to  himt 

Mr.  Merrill.  Yes. 

Mr*  Short.  That  is,  while  it  is  true  that  in  the  early  developments, 
before  this  Big  Creek  plant  was  put  in,  the  earnings  went  to  exten- 
sions and  betterments;  it  is  also  true  that  a  year  or  a  year  and  a  half 
ago  the  company  levied  an  assessment  of  $1,250,000  on  the  stock  of 
the  company,  which  it  was  necessary  to  rnisie  to  make  a  bond  issue 
under  the  law,  and  that  assessment  was  paid  in. 

Mr.  Merrill.  Do  you  mean  in  connection  with  the  Big  Creek 
development  f 

Mr.  Short.  Tes;  they  levied  an  assessment  on  the  common  stock, 
amounting  to  $1,250,000,  and  the  stockholder  hnd  to  pay  that  in;  so 
that  if  you  take  the  entire  truth,  it  will  work  both  ways. 

Mr.  Merrill.  Yes.  I  simply  did  not  want  the  inference  to  co 
before  this  committee  from  a  mere  thoughtless  statement  made  by 
Mr.  Ward,  I  think,  that  the  condition  wns  such  in  California  that 
operating  companies  do  not  more  than  pay  expenses. 

I  have  a  statement  here  also  showing  the  revenues  and  expenses 
of  the  Pacific  Gas  &  Electric  Co.,  the  Southern  California  Edison 
Co.,  and  the  Pacific  Light  &  Power  Co.  from  the  years  1902  to  1013. 
I  will  leave  that  for  the  record,  if  I  may  do  so. 

(The  statement  referred  to  is  as  follows:) 
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Senator  Norris.  I  would  like  to  have  you  state,  in  a  brief  way, 
what  the  result  shown  by  those  tables  is. 

>Ir.  ilcsKRiLL.  The  net  surplus  of  the  Southern  California  Edison 
Co.  has  varied  from  a  deficit  of  $90,410  to  a  surplus  of  $191,000. 

The  surplus  of  the  Pacific  Light  &  Power  Co.  has  varied  from  a 
minimum  of  $89,000,  in  1903,  to  a  maximum  of  $546,000,  in  1913,  in 
which  year  they  also  paid  $72,000  in  dividends. 

The  statement  was  also  made  by  Mr.  Pierce,  of  Washington, 
4*ither  in  connection  with  a  concern  in  which  he  was  interested,  or 
i  Isse  one  of  which  he  had  know^ledge,  that  did  not  succeed  in  getting 
its  rights  of  way  on  the  Coosa  Kiver,  that  it  went  across  into  Canada 
and  made  developments  at  Niagara,  and  secured  from  the  govern- 
ment of  Quebec  water  rights  on  the  Saguenay  River,  under  condi- 
tions much  more  favorable  than  could  be  secured  here. 

That  is  not  entirely  correct.  The  rights  which  the  company  se- 
cured for  the  Saguenay  development  were  not  from  the  government 
of  Quebec,  but  from  private  owners,  from  a  man  named  Wilson, 
who  had  secured  these  rights  from  the  Quebec  government  several 
years  a^o  at  a  time  when  the  policy  of  the  government  was  to  sell  its 
water  rights.    I  have  also  here  a  telegram  from 

Senator  Clark  (interposing).  Let  me  ask  you  this  question  now: 
I  las  the  Province  of  Quebec  made  a  change  within  a  few  years  as  to 
the  disposal  of  the  water? 

Mr.  3l£RRiLL.  I  believe  they  have.  My  recollection  is  now  that 
ihcy  disposed  of  it  only  under  lease.  I  hlelieve  Mr.  Challies's  state- 
ment, if  it  is  put  in  the  record,  will  cover  that.  That  is  my  recol- 
lection. 

Senator  Robinson.  Well,  did  the  Mr.  AVilson,  who  acquired  this 
rite  from  the  government  of  Quebec,  assign  it?  Was  he  permitted 
to  assign  it  to  the  operators  ? 

Mr.  Merrill.  Yes.  My  information  from  Mr.  Challies  was  that 
>fr.  Wilson  sold  that  power  to  the  company  up  there,  or  made  some 
transfer  of  it,  and  that  the  company  and  Mr.  Wilson  are  now  in 
litigation  over  it. 

Mr.  Finney,  of  the  Department  of  the  Interior,  in  making  his 
<>riginal  statement  to  the  committee,  spoke  about  the  laws  in  effect 
in  Ontario;  and  Senator  Smoot  askea  him  if  there  had  been  any 
developments  there  under  the  law,  stating  that  his  information  was 
that  there  had  not  been.  I  inquired  of  Mr.  Challies  when  fie  was 
here,  and  he  telegraphed  to  the  chief  engineer  of  the  Hydroelectric 
Commission  in  Ontario,  and  I  have  this  telegram  in  reply: 

Toronto,  Ontabio,  Deccember  19,  19H, 
J.  B.  Challibs, 

rare  O.  C.  Merrill,  Chief  of  Engineer,  Forest  Service, 

Department  of  Agriculture,  Wanhingion,  D.  C. 

Nniuber  of  projecta,  21.  Installed  cnpnclty,  300,000.  Capacity,  407,000.  Ap- 
proximate lu vestment  Renenition,  only  30.000.000. 

F.  A.  Qabt. 

Now,  I  presume,  those  include  the  Niagara  developments  also. 

Senator  Clark.  Well,  is  there  anything  in  the  telegram  which  was 
«ent  to  him  which  ought  to  be  read  in  connection  with  his  reply  t 
Have  you  a  copy  of  the  telegram  that  was  sent  to  Mr.  Gaby  ? 

Mr.  McBBiix.  No ;  Mr.  Challies  himself  sent  the  telegram.  What  I 
asked,  Mr.  Challies,  was  to  find  out  what  developments  had  beeo 
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made  in  Ontario  since  the  passage  of  this  law,  to  which  Ifr.  Finney 
referred. 

Senator  Clark.  When  was  that! 

Mr.  Merrill.  1808;  that  was  the  law  of  which  Mr.  Finney  was 
speaking  in  his  testimony. 

I  would  like  now  to  say  a  few  words  in  answer  to  Senator  Norris^s 
question  relative  to  steam-power  costs,  and  their  relation  to  water- 
power  cost  Mr.  Lincoln  m  his  statement  said  that  the  conditions 
of  modem  power  development  are  such  that  the  capital  costs  in 
steam  development  are  approximately  equal  to  the  operating  costs, 
and  that  no  power  development,  or  rather  that  any  one  expecting;  to 
invest  in  water-power  development  would  look  very  carefully  into 
tlie  matter,  if  investment  cost  for  watar  power  was  more  than  twice 
the  investment  cost  for  steam  power.  The  statement  was  so  startling 
that  I  decided  to  investigate  it  Mr.  Lincoln  also  made  another 
general  statement,  to  the  effect  that  on  the  average  the  cost  of  steam 
power  and  water  power  are  practically  the  same. 

Senator  Robinson  tried  to  get  Mr.  Lincoln  to  give  definite  figures 
SB  to  any  one  development  where  that  was  the  case,  but  did  not  sue* 
ceed.  These  statementa  of  Mr.  Lincoln  are  like  a  great  many  other 
general  statements.  You  might  say.  for  example,  that  if  the  per 
capita  wealth  in  the  United  States  is  $2,000,  therefore  no  one  in  the 
country  could  want— such  a  general  conclusion  would  have  about  as 
much  value  as  the  statement  of  Mr.  Lincoln  with  respect  to  power 
cost 

In  the  eastern  part  of  the  United  States  where  there  is  not  much 
water  power,  electric  energy  is  developed  by  steam.  In  the  western 
part  of  the  United  States  where  water  power  is  abundant,  steam 
power  IS  used  for  practically  nothing  except  auxiliary  ser^ice. 

I  have  here  some  figures  of  generation  costa  from  th<5  New  York 
Edison's  ^Waterside  H"  station,  which  is  about  as  eflicient  as  there 
b;  is  it  not,  Mr.  Alitchellf 

Mr.  Mitchell.  It  is  the  best  one  in  New  York  City,  but  not  as 
good  as  the  one  in  Chicago. 

Mr.  Merrill.  No;  I  understand  the  Chicago  Edison  is  a  little 
better. 

Mr.  Short  calls  my  attention  to  the  fact  that  there  is  in  California 
considerable  gas-engine  pumping  that  is  run  in  competition  with 
steam  and  hvdroelectric  power. 

The  Lone  trench  plant  of  the  Southern  California  Edison  Co.  and 
the  Redondo  plant  of  the  Pacific  Li|i:ht  &  Power  Co. 

Senator  Works  (interposing).  Now,  you  ha\*e  got  back  to  south- 
em  California? 

Mr.  ^fERRiLL.  Yes.  The  figures  I  am  about  to  give  you  relate  to 
two  southern  California  plants,  one  San  Francisco  plant,  and  one 
New  York  plant. 

The  coal  consumption  according  to  reports  given  by  the  company 
to  the  Public  Utilities  Commissi(>n  at  the  "  WatersideB  "  station,  of 
the  New  York  Edison  Co.,  is  2.43  pounds  per  kilowatt  hour. 

The  fuel  coste  are  as  follows:  80  per  cent  of  coal  used  is  bituminous 
coal,  at  $1.75  per  ton ;  20  ner  cent  is  anthracite  coal,  at  $2.55  per  ton; 
and  tlie  average  cr55t  of  nil  fuel  used  is  $1.1K)  per  Um. 

The  figures  immediately  below  on  the  table  in  Column  I  Jhandin^; 
copies  of  table  to  members  of  committee)  show  the  labor*  fuel,  sup- 
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plies,  and  repairs  on  the  basis  of  the  power  sold  in  the  station  of 
the  New  York  Edison  Co.  as  approximately  5  mills. 

The  figures  in  the  next  column  show  costs  on  the  basis  of  power 
generated,  where  24.9  per  cent  is  lost  in  distribution,  giving  ap- 
proximately 4  mills  per  Kilowatt  hour  of  generating  cost. 

In  Column  III  are  the  figures  presented  by  ^&.  Britton,  of  the 
Pacific  Gas  &  Electric  Co.,  m  a  report  made  to  the  Public  Utilities 
Commission  of  San  Francisco.  These  show  1.06  cents  as  the  steam- 
power  cost  in  San  Francisco  on  the  basis  of  the  power  delivered,  and 
8  mills,  approximately,  on  the  basis  of  the  power  generated.  As  to 
the  Long  Beach  plant  I  have  been  forced  to  assume  certain  figures. 
Mr.  Brackenridge  gave  the  figures  of  fu41  consumption.  I  have 
merely  assumed  the  figures  shown  in  the  parenthesis  *  (a)  as  being, 
in  my  judgment,  the  closest  that  can  be  had  from  what  information 
is  available.  On  these  assumptions  the  Long  Beach  power  cost — 
cost  of  power  generated — is  3|  mills.  In  the  Kedondo  figures  at  the 
right  or  the  taole,  while  I  have  assumed  the  figures  (a),  the  figures 
marked  (b)  are  those  given  by  the  corporation  as  its  operating  costf 
at  Redondo. 

At  the  bottom,  on  the  same  sheet,  are  the  figures  for  the  water- 

fywer  operating  costs  at  the  Borel  plant  of  the  Pacific  Light  & 
ower  Cfo. 

Senator  Clark.  May  I  interrupt  you  for  a  moment?  I  have  just 
been  looking  at  this  part  of  the  table  as  to  the  average  cost  of  the 
ooal.    Just  now  do  you  figure  that? 

]Mr.  B{EBnn«u  I  figui*e  it  this  way:  That  there  are  80  tons  of  bitu- 
minouB  ooal  costing  $1.75  and  20  tons  of  anthracite  coal  costing  $2.55 ; 
so  that  100  tons  would  cost  $l.dO.  You  see,  the  average  is  not  the 
mean  of  the  $1.75  and  the  $2.55. 

Senator  Clark.  No;  but  you  are  figuring  the  80  tons  at  $1.75  and 
the  20  tons  at  $2.55  ? 

>Ir.  Merrill.  Yes ;  that  is  the  way  I  figure  it. 

53eoator  Clark.  Yes ;  and  that  is  right 

Mr.  Merrill.  Yes;  it  is  not  the  mean  of  the  $1.75  and  the  $2.55, 
because  there  is  more  of  the  cheaper  coal  in  there. 

Senator  Clark.  That  is  right. 

Mr.  Merrill.  These  figures  for  the  Borel  station  give  a  producticm 
cost  of  0.033  cent  That  includes  the  labor  and  fuel  ana  therefore 
siiould  compare  with  0.338  cent  for  New  York,  0.702  cent  for  San 
Francisco,  0.836  cent  for  Long  Beach,  and  0.372  cent  for  Redondo. 

The  maintenance  charges  are  approximately  the  same  as  for  the 
New  York  Edison  station.  The  transmission  expenses,  of  course, 
properly  should  be  added  onto  water-power  costs  to  compare  with 
steam-power  costs. 

So  that  the  costs  upon  an  equivalent  basis,  delivered  to  substation 
for  the  New  York  Edison  Co.  and  for  the  other  concerns,  as  shown 
<in  the  top  of  the  table,  should  be  compared  with  the  total  of  0.128 
ivnt  for  the  Borel  hydroelectric  plant 

That  is  a  comparison  of  costs  in  extremely  high-class  steam  plants 
with  the  costs  in  a  high-class  w^ater  plant. 

Senator  Norris.  That  is  the  cost  of  just  what? 

Mr.  Merrill.  Per  kilowatt  hour. 

Senator  Norris.  And  the  steam  cost  is  about  4  mills? 
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Mr.  Merrill.  The  steam  cost  varies  there  from  a  maximum  of  1 
cent  in  San  Francisco  to  a  minimum  of  8.56  mills  at  Ix>ng  Beach. 

Senator  Norris.  What  is  the  one  that  is  4  mills? 

Mr.  Merrill.  The  Redondo  plant  of  the  Pacific  Light  A  Power 
Co.,  the  same  concern  that  operates  the  Borel  plant. 

Senator  Robinson.  How  aoes  the  hydroelectric  cost  compare  with 
that? 

Mr.  Merrill.  The  hydroelectric  cost,  the  onlv  one  of  which  I  have 
the  definite  figures,  is  1^  mills  delivered  at  substation,  as  compared 
with  a  cost  of  steam  power  delivered  of  from  3.6  mills  up  to  10 
mills. 

Now,  this  also  should  be  stated  here:  I  am  comparing  only  gen- 
erating costs:  In  addition  to  those  are  many  other  costs  that  will 
come  m ;  but  those  costs  will  be  uniform  for  the  two  systems ;  it 
costs  just  as  much  to  distribute  steam  power  as  it  does  electric  power, 
and  vice  versa;  it  costs  just  as  much  for  administration  expenses 
and  it  costs  just  as  much  to  collect  bills. 

Senator  Norris.  You  are  counting  putting  that  power  into  sub* 
stations  ? 

Mr.  Merrill.  Yes;  delivering  to  substations. 

Senator  Smoot.  You  are  not  taking  into  consideration  the  cost  of 
plant  at  all,  are  you  ? 

Mr.  Merrill.  No,  sir ;  these  are  merely  generating  costs. 

Senator  Shoot.  Because  the  cost  of  one  plant  is  twice  as  much  as 
the  cost  of  the  other. 

Mr.  Merrill.  More  than  that. 

Senator  Shoot.  More  than  that,  and  interest  must  be  added  to  this 
cost;  and  I  am  quite  sure  that  there  is  no  plant  in  the  world  that 
could  produce  a  kilowatt  hour  of  electricity  for  1^  mills. 

Mr.  Merriix.  Oh,  no. 

Senator  Shoot.  It  is  impossible. 

Mr.  Merrhx.  This  is  simply  the  generating  cost ;  and  you  would 
probably  have  to  multiply  tnat  by  three  or  four  in  order  to  get  the 
total  costs. 

Senator  Shoot.  Yes. 

Senator  Norris.  In  other  words,  in  these  figures  you  have  not 
counted  any  interest  on  the  investment? 

Mr.  Mmiirn«u  Na 

Senator  Norria.  Yon  have  taken  the  completed  plant  in  both 
cases? 

Mr.  Merriix.  Yes;  the  completed  plants,  whatever  they  were. 
And  I  have  started  on  this  basis  because  I  widied  to  carry  that  state- 
ment a  little  further  than  Mr.  Lincoln  went.  If  the  operating  c<)^t 
and  the  capital  costs  on  steam  are  the  same,  and  if  it  costs  nothing 
to  operate  a  water-power  plant,  the  water  plant  can  not  compete 
with  the  steam  plant  if  the  former  costs  twice  as  much  per  kilowatt 
hour  to  install,  was  Mr.  Lincoln's  general  statement 

I  have  here  [indicating]  another  table  in  which  I  have  taken  those 
figun»s  from  tlie  tnlilo  I  navo  just  hmuI  ineiTly  in  onler  in  ir%-  <>ui 
Mr.  Lincoln's  assumption;  this  table  is  on  the  basis  of  the  New  York 
Edison  plant,  the  Pacific  Tms  &  Klectric  ('o.\s  plant,  and  the  f^cuiK 
Bench  and  Redondo  plants,  as  before. 

The  first  r(»lumn  slw)W8  the  generating  costs. 
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The  second  column  shows  the  capacity-load  factors.  This  is  one 
of  the  most  important  considerations  in  water-power  development. 
Tl^e  ^^capacity-load  factor,"  so-called,  is  the  relation  between  the 
kilowatts  installed  and  th^  kilowatts  used,  or  the  average  kilowatts 
used. 

If  Mr.  Lincoln's  assumption  is  cori*ect,  that  capital  costs  and  op- 
erating costs  are  equal,  even  if  the  plants  were  operating  at  100  per 
cent  load  for  24  hours  a  day.  the  New  York  Edison  would  have 
cost  $564 ;  the  Pacific  Gas  &^  Electric  would  have  cost  $1,138 ;  the 
Long  Beach  plant,  $521 ;  and  the  Redondo  plant,  $585  per  kilowatt, 
and  we  know  that  they  cost  nothing  like  that. 
^  On  the  basis  of  the  actual  capacity-load  factor,  which  is  for  the 
Xew  York  Edison  Co.  23  per  cent,  for  the  Pacific  Gas  &  Electric 
Co/s  San  Francisco  plant  31  per  cent,  for  the  Lon^  Beach  plant  23 

C?r  cent,  and  for  the  Redondo  plant  62  per  cent,  the  costs,  on  Mr. 
incoln^s  assumption  should  have  been  $129.70,  $352.80,  $119.80. 
$302.70  per  kilowatt,  respectively,  in  order  that  generating  cost  and 
capital  costs  should  be  equal.  I  should  add,  perhaps,  that  Mr.  Lin- 
coln used  the  expression  ^'operating  costs"  insteaa  of  "generating 
costs,''  but  since  he  included  only  labor,  fuel,  supplies,  and  repairs, 
the  two  terms  are  identical  for  purposes  of  this  comparison. 

-Vs  far  as  I  can  learn,  the  actual  costs  were  approximatelv  as  shown 
in  the  column  immediately  to  the  right.  That  is,  $50  a  kilowatt  for 
the  New  York  plant  and  $130  per  kilowatt  for  the  Pacific  Gas  & 
Electric  plant.  As  the  note  shows,  that  figure  is  from  data  supplied 
by  Mr.  Britton  to  the  public  utilities  board  in  San  Francisco.  The 
iJong  Beach  plant  cost  $50  per  kilowatt  hour,  I  am  told,  and  the 
other  plant  somewhat  more. 

Senator  Sterling.  The  Redondo  plant  costs  somewhat  more? 

Mr.  Merrll.  Yes;  the  Redondo  plant  costs  somewhat  moi*e  than 
the  Long  Beach  plant.  But  those  figures,  even  though  there  may 
be  10  or  15  per  cent  of  error  in  them,  do  not  approximate  the  figures 
m  the  preceding  columns  which  it  is  necessary  they  should  do,  if 
Mr.  Lincoln's  statement  is  correct. 

Senator  Shoot.  Mr.  Merrill,  it  seems  to  me  that  the  figures  hardly 
demonstrate  what  we  actually  want  to  know,  because  of  the  fact 
you  figure  upon  the  capacity-load  factor — ^the  percentages  of  that 
capacity  ? 

Mr.  MfMRnj^  Yes. 

Senator  Smoot.  Well,  you  have  one  percentage  of  28,  and  another 
of  62? 

Mr.  Merrill.  No;  those  are  for  the  various  plants,  not  the  various 
years. 

Senator  Smoot.  Well^  I  did  not  refer  to  years;  I  referred  to  the 
percentage  of  the  capacity  load  of  each  of  the  plants. 

Mr.  Merrill.  Yes. 

5^ator  Smoot.  And  of  the  New  York  Edison  plant  the  per  cent 
of  load  capacity  is  23,  and  of  the  Redondo  plant  it  is  62. 

Mr.  Merrill.  Yes. 

Scaoator  Smoot.  Well,  I  do  not  see  why  any  figures  based  upon 
that  wide  difference  in  the  capacity  load  factor  would  have  any 
bearing  upon  the  actual  cost ;  I  can  not  see  that  they  would. 

\fr.  Merrill.  They  do,  because  those  factors  are  the  ones,  in  the 
first  place,  that  determine  whether  you  should  put  in  one  kind  of  a 
power  or  another  kind  of  power.    iThese  figures  for  the  New  York 
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Edison  Co.  are  what  the  Edison  Co.  expects  to  do  year  after  year; 
and  so  when  it  is  estimated  $50  per  kilowatt  actual  cost,  that  is  not 
$50  on  the  kilowatt  output,  but  five  times  as  much.  The  Redondo 
plant,  under  its  conditions  of  operating,  is  in  a  much  more  favorable 
situation. 

Senator  Shoot.  Yes;  I  am  perfectly  aware  of  that;  and  there- 
fore it  seems  to  me  that  the  comparison  of  figures  ought  to  be  of 
plants  in  different  locations  of  the  country  built  about  the  same 
time,  and  whose  capacity  load  factor  is  about  the  same,  if  we  are 
going  to  arrive  at  any  definite  information  with  relation  to  the  atsL 
of  generation  of  power. 

Mr.  Merrill.  Irerhaps  the  next  table  that  I  oresent  may  show  that. 

Senator  Smoot.  Well,  that  statement  may  snow  that 

Mr.  Merrill.  What  I  intended  to  present  in  this  table  and  to  show 
was  that  the  statement  of  Mr.  Lincoln  as  to  the  equality  between 
operating  costs  and  capital  costs  is  entirely  incorrect,  at  least  »» 
far  as  figures  are  available;  and  that  will  appear  at  the  end  of  the 
table,  where  is  shown  the  actual  relation  that  exists  in  these  plants. 

Senutor  Smoot.  And  the  fact  that  the  capacity  load  factor  was  s<» 
different  in  itself  would  prove,  without  anything  else,  that  the  two 
costs  could  not  l)e  equal. 

Mr.  Merrill.  It  ouffht  to  show  that 

Senator  Smoot.  Well,  it  does ;  it  can  not  help  it 

Mr.  Merrill.  It  can  not  help  it;  no.  But  that  is  all  the  greater 
proof  of  the  fallacy  of  the  statement  It  is  not  true  under  any  of 
the  widely  varying  conditions  shown  in  the  table,  and  the  more 
favorable  the  operating  conditions  the  more  is  Mr.  Linooln^s  general 
statement  in  error. 

The  last  column  in  the  table  shows  that  under  actual  operating 
conditions  at  those  three  plants  the  capital  costs  varies  from  15  |ht 
cent  of  the  operating  cost  at  the  Redondo  pjiint  to  42  per  cent  of  tin* 
operating  cost  at  the  Long  Beach  plant  This  shows  that  any  gen* 
eral  conclusion  as  to  the  ratio  of  operating  to  capital  charges^  is 
valueless. 

I  have  one  more  table  here,  in  which  I  have  taken  the  figures  for 
two  plants,  Long  Beach  and  Borel,  to  determine  what,  under  the 
operating  conditions  of  the  Southern  California  Edison  Vo.  could  Ik» 
the  allowable  installation  cost  in  water-power  plant  per  kilowatt 

I  have  assumed  in  this  table  that  both  plants  are  to  turn  out  power 
at  the  same  cost;  that  is,  that  geneniting  plus  operating  cost  shall  U* 
equal;  and  that  the  installation  cost  is  $50  per  kilowatt  at  Ix>ng 
Beach,  in  order  to  determine  how  much  could  be  invested  in  water- 
power  plant  at  Borel,  under  varying  conditions. 

The  first  two  columns  have  the  same  total  expense  of  approxi- 
mately 4  mills  per  kilowatt  I  have  comnared  them  in  these  columns 
on  the  basis  of  KM)  per  cent  capacity  loaci  factor.  If  the  installation 
costs  at  Long  Beach  are  $50  per  kilowatt,  it  would  be  possible  to 
invest  $380  per  kilowatt  at  Borel,  or  about  seven  times  as  much  in 
the  stcimi  phuit,  und  have  exactly  the  same  cmtjnit  costs  if  they  an- 
oporatiiip  at  100  i>i»r  cent  rapacity  load  factt)r.  riiey  ai^e  not  oiv»nit- 
ing  at  that  load  tactor,  because,  as  shown  in  the  figures  given  l)elow, 
tlie  stnun  plants  of  the  Southern  Califi^rnia  Kciison  Co.  are  ojH»rnt 
ing  at  a  20  jier  cent  factor,  and  their  water-power  plant  at  69  |>er 
cent.    On  that  basis,  $50  per  kilowatt  of  installation  at  Long  Beach 


WATER-POWBB  BILL.  581 

is  equivalent  to  $400  per  kilowatt  of  installation  at  Borel,  which 
means  that  you  could  afford  to  put  eight  times  as  much  capital  in: 
resUnent  into  a  hydroelectric  plant  as  you  could  into  a  steam-generat- 
ing plant,  under  the  operating  concUtions  of  the  Southern  Cali- 
fornia Edison  plants. 

Senator  Xorris.  As  I  understand  it,  you  deduce  from  these  par- 
ticular figures  that  in  these  particular  cases  you  use  in  the  table  it 
would  be  just  as  practicable,  as  a  matter  of  investment,  to  invest  8 
times  as  much  in  waterpower  to  start  the  business  as  it  would  in 
steam  plants? 

Mr.  Merrill.  Under  those  operating  conditions,  yes — ^the  condi- 
tions actually  obtaining  under  that  system. 

Senator  Norris.  To  make  the  two  plants  equal,  then,  the  cost  of 
the  water-power  development  could  be  8  times  as  much  as  the  steam? 

Mr.  AfgRBTTT.  The  complete  development  to  substation ;  that  does 
not  include  distribution. 

Senator  Smoot.  On  the  basis  of  those  costs? 

Senator  Clark.  On  the  basis  of  using  100  per  cent  of  the  power* 

Senator  Smoot.  Oh,  no. 

Mr.  Merrill.  On  the  basis  of  using  20  per  cent  of  the  steam-plant 
capacity  and  69  per  cent  of  the  water-plant  capacity. 

Senator  Norris.  On  the  basis  of  using  the  actual  percentage  that 
is  used  in  those  places  now  ? 

Mr.  Merrill.  Yes. 

Senator  Smoot.  That  is,  in  those  installations. 

Mr.  M«»PTTT..  I  would  like  to  insert  the  three  tables  to  which  I 
have  been  referring  in  the  record  at  this  point. 

(The  tables  referred  to  are  as  follows:) 

STEAM-POWEB  COSTS  V.   WATEB-POWEB  COSTS. 

N«w  York  City.  Coal  consmnptlon  Is  nt  minimum  In  Waterside  "  B  **  statlouii 
of  New  York  Edison  Co.  nnd  is  2.43  pounds  per  kilowatt  hour.*  Fuel  costs  are 
as  follows: 

80  per  cent  bituminous  coal  at  0.0672  cent  per  pound=|1.76  per  ton  of  2,000 

puunds. 
20  per  cent  anthracite  coal  at  0.1277  cent  per  poand=$2.65  per  ton  of  2*000 


Average  cost  at  0.095  cent  per  pound=$1.90  per  ton  of  2,000  pounds. 


N.  Y.  Edison.        ^'  2l*5:l?" 
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Mr.  Merrill.  I  have  here  a  few  figures  as  to  the  cost  of  those 
plants.  The  Nevada-California  Power  Co.'s  plants  on  the  east  side 
of  the  SieiTas,  according  to  testimony  presented  before  the  Nevada 
Ilailroad  Commission,  cost  $190  per  kilowatt.  Mr.  Brackenridge 
said  the  fii*st  Kern  River  plant  cost  $3,000,000  for  20,000  kilowatts— 
that  is,  $laO  a  kilowatt.  The  new  Kern  River  plant,  with  its  trans- 
mission lines,  is  to  cost  $6,000,000  for  30,000  kilowatts,  or  $200  a 
kilowatt 

Mr.  Ward  said  in  his  testimony  that  the  Big  Creek  plant  of  the 
Pacific  Light  &  Power  Co.,  which  has  70,000  kilowatts,  costs' 
$12,500,000 — that  is,  $180  a  kilowatt.  He  says  the  ultimate  develop- 
ment at  that  plant,  200,000  kilowatts,  would  cost  $60,000,000,  or  $300 
per  kilowatt.  He  also  states  that  the  total  development  to  date, 
which  is  about  84,500  kilowatts,  cost  $31,000,000,  or  $370  per  kilo- 
watt. 

Mr.  Britton,  in  his  testimony,  stated  that  the  costs  of  their  water- 
power  plants  varied  from  $150  to  $200  per  kilowatt  as  the  station 
co6t ;  to  which  must  be  added  probably  $50  to  $75  additional  for  cost 
of  transmission. 

Mr.  Lincoln  said  that  if  a  steam  plant  can  be  built  for  $50  per 
kilowatt,  you  can  not  afford  to  invest  in  hydroelectric  plant  more 
than  $100  per  kilowatt;  while  these  figures  show  that*  if  a  steam 
plant  costs  $50,  you  can  afford — or  at  least  these  corporations  have 
invested  from  three  to  seven  times  as  much  per  kilowatt  in  hydro 
plant  as  thev  would  need  to  invest  in  a  steam  plant — and  they  are 
still  continuing  to  do  it. 

Senator  Clark.  That  is  because  the  cost  of  operation  is  so  much 
lei^  in  the  case  of  water  power  than  for  steam  power. 

Mr.  Mrrrhx.  That  is  becatise.  under  the  operating  conditions  of 
hydro  and  steam  plants,  it  is  always  advisable  to  operate  the  hydro 
plant  on  the  base  load  and  to  let  the  steam  plant  take  the  peaks,  as 
shown  in  that  diagram. 

Senator  Clark.  That  would  be  particularly  true  in  California, 
where  the  operation  of  steam  plants  is  so  expensive. 

Mr.  Merrill.  The  operation  of  steam  plants  is  not  so  expensive 
there. 

.^^enator  Clark.  I  am  speaking  of  the  operation  with  coal  as  fuel. 
Mr.  Merrill.  They  do  not  use  coal  in  California. 
Senator  Clark.  AVell,   I   know;   but   there   are   many   places   in 
( California  where  they  can  not  use  oil  as  cheaply  as  they  can  coal. 

Mr.  Merrill.  It  is  when  you  are  carrying  a  steady  load  that  you 
can  best  afford  a  hydroelectric  equipment,  because  the  operating  ex- 
penses are  low ;  but  if  it  is  necessary  to  put  in  an  installation  that 
will  be  idle  for  a  large  part  of  the  time,  that  will  take  only  peaks  for 
the  day  or  peaks  for  the  year,  it  is  advisable  to  use  something  that 
has  a  low  capital  cost. 

Senator  Smoot.  That  is  what  they  alwavs  have  done,  and  always 
will  do,  because  it  is  cheaper — to  use  steam  in  those  cases. 

Mr.  Merrill.  They  have  to  do  it :  but  it  does  not  follow  from  these 
circumstances  that  steam  is  cheaper  than  water  power  on  the  aver- 
age, but  that  it  is  cheaper  under  extreme  conditions  or  for  purely 
peak-load  service. 

Senator  .Smoot.  And  there  ahvays  will  be  peak  loads. 
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Mr.  Merrill.  Yes;  there  always  will  bo. 

Senator  Saioor.  And  steam  will  always  be  used  in  carrying  ihir-e 
peak  loads. 

Mr.  Merrill.  Now,  discussing  for  a  few  moments  some  of  the 
features  which 

Senator  Clark  (interposing).  I^t  me  ask  you  this  ({Uestion  noii%  : 
I  am  a  little  curious  about  it,  although  it  has  nothing  particular  to 
do  with  what  you  are  discussing :  \  ou  have  stated  m  one  part  of 
your  remarks,  as  I  understand,  that  all  of  these  companies  do  de- 
velop above  their  demands^ 

Mr.  Merrill.  Yes;  there  may  be  a  few  small  companies  that  have 
not  done  so,  but  the  large  companies  are  develoi^ed  very  much  almve 
their  demands. 

Senator  Clark.  Well,  this  is  all  news  to  me.  Where  they  de^riop 
over  their  ordinary  demand,  what  would  be  the  occasion  of  their 
installing  steam  power  at  all'^ 

Mr.  Merrill.  Well,  in  many  cases,  the  steam  power  was  in  there 
before  they  put  the  extra  hydro  on. 

Senator  Smoot.  There  is  another  reason,  because  scmiething  may 
hapj>en  to  the  transmission  lines. 

Mr.  Merrill.  Yes;  you  have  to  have  a  certain  anunint  of  resene 
as  security  to  your  customers. 

Senator  Clark.  I  understood  you  to  say  that  they  had  40  per  cent 
reserve  ali*eady. 

Mr.  Merrill.  They  have  40  per  cent  reserve  in  steam  and  hydro 
together,  and  that  is  more  than  is  necessary. 

Senator  Clark.  In  steam  and  hydro  together? 

Mr.  Merrill.  Yes.  Rut  they  hope  in  tuture  years  that  the  reserve 
will  not  be  so  great.  They  hope  to  di8i>08e  of  this  water  power  which 
is  in  excess  at  the  pre.sent  time.  Thi^  is  particularly  true  of  th«? 
Pacific   Gas  &  Electric  Co.  and  the  Pacific  Light  &  Power  Co. 

It  seems  to  me  that  the  two  essentials  from  the  standpoint  of  the 
general  public  in  connection  with  power  development  are  satisfactory 
service  and  reasonable  rates,  and  that,  as  far  as  legislation  affecCs 
matters  of  this  sort,  for  my  part,  I  see  no  warrant  for  anything  that 
does  not,  either  directly  or  indirectly,  lead  to  either  one  of  these  two 
essentials  of  power  service. 

To  secure  tnese  results,  and  particularly  to  secure  conditions  under 
which  reasonable  rates  can  be  granted,  the  first  consideration  of  all 
is  cheap  capital ;  and  to  get  cheap  capital  you  must  protect  the  invest- 
ment; you  must  give  conditions  under  which  adequate  return  may 
be  received;  and  you  must  provide  certainty  and  reasonableness  of 
the  conditions  of  the  grant. 

The  first  consideration  in  the  protection  of  the  investment  is  the 
certainty  of  tenure.  The  great  fault  of  the  present  law  has  been  not 
so  much  that  the  discretion  has  been  abused  as  that  people  ha%*e 
feared  that  it  would  l>e  abused.  The  fear  that  it  might  tie  abused 
has  been  taken  advantage  of  by  people  who  have  invested  in  v^^Quir- 
ing  higher  interest  rates  on  the  capital  and  greater  discounts.  This 
is  but  reasonable,  for  no  man  who  is  putting  out  his  money  at  interest 
takes  chances  unless  he  is  paid  for  those  chances. 

Three  forms  of  grant  miirht  l)e  given.  We  have  tried  the  permit^ 
and  I  think  we  all  admit  that  the  permit  revocable  at  will,  whether 
thooretirally  or  prnrtirnlly.  is  insuni<Mont. 
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Second,  we  might  ^rant,  as  some  have  suggested  that  we  grant, 
a  fee  title  to  the  land.  No  doubt  that  would  protect  the  investor; 
but  there  are  some  of  us  who  fear  that  it  might  not  protect  the  con- 
sumer. In  any  event,  it  is  not  necessary  for  the  full  protection  of 
the  investor. 

The  third  forte  is  the  lease.  Such  a  lease  should  be  of  sufficient 
duration  to  permit  of  realizing  the  expected  returns  upon  the  under- 
taking; the  conditions  affecting  the  extension  of  the  lease  or  tiie 
taking  over  the  property  shomd  be  such  as  to  fully  protect  the 
Lnvestment.  I  do  not  believe  that  if  a  grant  of  such  form  is  made, 
there  will  be  the  slightest  difficulty  in  securing  all  the  capital  that  is 
needed  for  hvdroelectric  development. 

The  period  of  the  lease  has  been  set  in  the  bill  at  50  years.  Al- 
thoufi^h  that  is  an  arbitrary  period,  it  is  the  one  that  has  been  com* 
moa^  used  in  the  department.  No  objection  that  I  know  has  been 
raised  against  it;  it  has  been  generally  conceded  9,  reasonable  period. 
It  is  about  twice  the  general  term  of  bond  issued. 

Senator  Sterling.  iTnder  the  present  law,  have  the  leases  been  for 
a  definite  time ! 

Mr.  Mebrill.  The  leases  under  the  present  law  have  been  issued 
by  the  Agricultural  Department  for  50  years. 

Senator  Smoot.  Some  of  them  are  for  40  years. 

Mr.  Merrhx.  a  few  years  ago,  they  were  for  40  years;  and  then^ 
at  tlie  request  of  the  permittees  they  were  extended  to  50  years. 

This  bill  provides  for  a  revocation  of  the  lease  only  by  judicial 
action.  There  is  a  certain  danger  in  connection  with  that,  on  ac- 
count of  the  possibility,  in  fact  the  probability,  that  leases  may  be 
held  in  a  great  many  cases  where  there  is  no  intention  of  develop- 
ment; with  the  result  that  many  power  sites  will  be  held  undeveloped 
and  unused  under  leases  revocable  only  by  a  proceeding  in  court. 
This  will  have  the  effect  of  preventing  other  from  getting  m 

Senator  Clark.  With  the  wide  discretion  that  is  given  to  the  Secre- 
tary of  the  Interior  in  this  bill,  could  he  not  provide  against  that  by 
requiring  the  filing  of  satisfactory  proofs,  or  satisfactory  guaranties 
that  the  development  would  be  had  ? 

3blr.  Merrill.  Yes;  it  could  be  provided  in  some  such  way,  by  re- 
quiring the  giving  of  a  bond,  for  example,  and  requiring  the  man 
who  had  not  developed  either  to  relinquish  his  lease  or  to  forfeit 
his  bond. 

Senator  Clark.  Well,  with  the  broad  discretion  given  in  this  bill 
to  the  Secretary  of  the  Interior,  could  not  that  be  covered? 

Mr.  Merrill.  I  am  not  sure  as  to  that. 

Senator  Norris.  He  would  have  to  go  into  court,  >vould  he  not? 

Mr.  Merrill.  He  would  have  to  ao  into  court  in  either  event — 
either  to  sue  on  the  bond  or  to  annul  the  lease. 

Senator  Clark*  If  a  man  accepted  a  lease  under  the  present  con- 
ditions^ it  might  be  difficult  to  finance  the  enterprise. 

Mr.  &IERRILL.  That  is  the  difficulty  that  exists  at  the  present  time, 
not  only  in  handling  rights  of  way  on  the  public  lands,  but  some  of 
the  Western  States  are  finding  serious  difficulty  in  connection  with 
their  water  rights. 

Senator  Clark.  Let  me  ask  you  this  question :  Is  it  not  ordinarily 
the  case,  in  contracts  between  private  citizens,  that  the  courts  finally 
determine  whether  the  contract  has  been  kept  or  not? 
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Mr.  MerriU'.  That  is  true.  i 

Senator  Clakk.  And  as  a  business  proposition,  whj^  should  it  be 
different  in  case  of  the  Government?  Tnat  is  a  business  propofit- 
tion,  pure  and  simple. 

Mr.  Mebrill.  That  is  true.  Perhaps  we  might  consider  this  in 
connection  with  the  proposition  that  the  right  should  be  mandatory, 
and  the  term  of  permit  fixed. 

Senator  Clark.  Yes. 

Senator  Kobikson.  Well,  the  Secretary  could  re<|uire  a  I'ash  de 
posit  sufficient  to  insure  development  within  a  given  time,  and  under 
conditions  that  he  might  fix,  could  he  not? 

Mr.  Merrill.  He  could  do  that. 

Senator  Kobixson.  That  is  done  in  many  municipalities,  I  am  in- 
formed. 

Mr.  Merrill.  Yes;  and  we  are  doing  it  under  the  i^egtilations  of 
the  Department  of  Agriculture,  but  we  have  to  meet  the  objection 
that  is  raised  that  the  GoveiTiment  by  making  such  a  charge  is 
stopping  development. 

But,  taking  these  three  matters  into  con.siderntion  together,  T  am 
inclined  to  believe  that  the  gentlemen  who  are  asking  for  an  in- 
flexible law,  without  discretion,  and  an  inflexible  term  of  permit. 
will  be  the  fit*st  ones  to  wish  they  had  gotten  something  else;  that 
thev  will  suffer  ten  times  as  much  from  that  inflexibifitv  as  thev 
would  from  any  abuse  of  executive  discretion. 

Senator  Clark  (interposing).  I^t  me  ask  vou  just  what  you  mean 
by  ** inflexibility''?  There  is  no  one  that  i  have  heard  say  before 
the  committee  that  this  provision  should  be  written  into  the  law; 
there  is  no  one  that  I  have  heard  say  that  no  discretion  should  be 
left  in  the  Secretary ;  thev  do  believe  that  where  a  man  has  complied 
with  the  law,  and  with  tne  rules  and  regulations  that  may  be  made 
under  the  law.  then  it  should  be  mandatory  on  the  Secretary  to  give 
the  lease. 

Mr.  Mrrriix.  Of  coui'se,  if  you  can  leave  sufficient  latitude  to 
make  rules  and  regulations,  it*  makes  no  difference  whether  it  is 
mandatory  or  not — the  discretion  comes  in  making  the  regulations. 

Senator  Cl\rk.  Well,  the  discretion  is  in  ^nting  the  lease:  that 
is  the  discretion  that  is  complaine<l  of  -that  it  is  left  in  the  diw^retion 
of  the  Secretary  of  the  Interior  to  say  that  A  should  have  a  lease 
and  R  should  not.  although  B  may  have  been  the  prior  applicant 
and  complied  with  the  terms  of  the  law  nnd  the  regulations — the 
contention  of  some  is  that,  under  those  conditions,  B.havingcomplie<l 
exactly  with  the  terms  of  the  law,  and  having  complied  exactly  with 
the  rules  and  regulations  of  the  dc|)artment  laid  d*>wn  up  to  that 
time,  the  Secretarv  of  the  Interior  then  should,  as  a  matter  of  coun«, 
grant  him  a  lease. 

Mr.  Mkrrill.  Possibly  that  might  happen,  but  in  00  cases  out  of 
1(K)  it  wouhl  not. 

Senator  Smoot.  Well,  how  about  the  hundredth  case? 

ilr.  Mkrrill.  I  will  give  you  an  example  of  the  hundredth  case: 
The  Sierra  &  San  Francisco' Power  Co.  has  this  development  on  the 
Stanislaus  Kiver,  and  they  say  that  they  have  there  an  investment 
of  S:i(MMK)0.()()0    -- 

Mr.  MmiiFLL  ^interposing).  $li>,000,000. 
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Mr.  Merrill.  Well,  $12,000,000.  Not  many  years  ago  an  applicant 
came  before  the  department  for  a  power  site  on  the  Stanislaus 
River^  claiming  that  his  water  right  was  superior  to  that  of  the 
Sierra  &  San  Francisco  Power^  Co.  He  filed  that  application,  and 
his  papers  showed  that  his  project  would  so  completely  around  the 
plant  of  the  Sierra  &  San  Francisco  Co.  Now,  should  that  applica- 
tion have  been  granted? 

Senator  Clark.  Well,  I  am  not  familiar  with  the  circumstances, 
nor  would  I  be  qualified  to  jud^  if  I  were,  and  I  have  no  opinion 
to  express;  the  opinion  I  am  trying  to  get  at  is  the  opinion  of  others 
who  are  in  a  position  to  determine  those  questions. 

Mr.  Mbrrhj*.  What  I  meant  is  that  that  is  an  example  of  what 
might  happen  under  a  mandatory  provision.  There  would  be  full 
compliance  with  the  regulations — everything  done  under  the  regu- 
lations; but  that  would  have  killed  the  plant  of  the  Sierra  &  San 
Frmncisco  Co.  if  that  had  been  granted.  It  was  not  granted  until  it 
was  amended  to  such  a  form  as  to  return  the  water  to  the  stream 
above  the  intake  of  the  prior  user. 

Senator  Clark.  Then  does  it  not  go  back  to  the  proposition  that 
the  matter  of  the  use  of  the  water  is  decided  under  the  terms  of  the 
Suie  law  ? 

Mr.  Merrill.  It  is  always  decided  under  the  terms  of  State  law. 

Senator  Clark.  Then,  \i  the  terms  of  the  State  law  provided  that 
this  man  to  whom  you  referred  should  have  the  water  for  which 
ha  had  applied,  I  do  not  see  how  the  Government  is  going  to  override 
that,  no  matter  whether  it  is  eood  or  bad. 

Mr.  Merrill.  The  terms  of  the  State  law  did  not  say  anything 
about  where  the  water  should  be  taken. 

Senator  Clark.  Well,  he  could  not  get  the  water  to  take  across 
there  unless  the  State  would  permit  him  to  do  so. 

Mr.  Merrill.  The  laws  of  California  at  that  time  provided  noth- 
ing more  than  a  method  of  recording  applications.  The  State  did 
not  concern  itself  whether  the  water  was  taken  to  one  place  or  to 
another,  since  matters  could  be  determined  only  by  private  suit.  The 
State  law  of  California  is  different  today;  but  there  are  many  other 
States  in  which  the  present  practice  is  like  the  former  practice  of 
California. 

Soiator  Clark.  Then  his  application  would  not  have  received  con- 
sideration under  the  State  laws? 

Mr.  Merrill.  Would  not  to-day :  but  it  did  thenc 

Senator  Clark.  Well,  do  I  understand  you  to  say  that  this  bill 
ought  to  be  such  as  to  give  the  General  Government  the  authority  to 
hay  where  water  shall  travel? 

"Mr.  Merrill.  I  think  that  the  authority  ought  to  be  sufficient  to 
require  and  permit  the  Secretary  to  decline  an  application  in  such  a 
case  when  it  was  perfectly  patent  on  its  face  that  it  was  simply  a 
^hold-up"  game  against  the  companj^  operating  there,  when  the 
State  could  not  of  itself  take  any  action,  and  the  operating  com- 
pany's only  recourse  was  an  appeal  to  the  court  and  expensive  liti- 
gatioiL 

Senator  Clark.  What  constitutional  authority,  if  any,  has  the 
Government 

1^.  Merrill  (interposing)*  The  only  authority  under  the  present 
law  is  simply  to  grant  or  not  to  grant. 
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Senator  Clark.  Well,  that  does  not  answer  the  question  I  was 
going  to  ask:  Is  it  your  belief  that  the  Government  has  constitu- 
tionally the  right  to  determine  where  and  how  the  waters  of  the 
streams  shall  be  used  ? 

Mr.  Merrill.  I  do  not  know  what  it  has  as  a  l^gal  question ;  but 
as  a  practical  question  I  believe  that  the  State  should  determine  it 

Senator  Clark.  That  is  what  I  wanted  to  get  at. 

Mr.  Merrill.  I  am  perfectly  in  accord  with  that  proposition. 

Senator  Clark.  Well,  if  the  State  has  a  right  to  say  that  this 
water  shall  traverse  a  certain  line  after  having  been  appropriated 
under  the  laws  of  the  State,  where  would  we  get  a  foundation  for 
the  authority  of  the  Government  to  contvol  t 

Mr.  Merrill.  The  only  thin^  that  was  required  to  be  done  under 
the  State  laws  was  to  file  a  notice ;  the  State  thereafter  paid  no  more 
attention  to  it. 

Senator  Clark.  You  are  entirely  incorrect  on  that;  the  State  fol- 
lows the  water  all  the  way. 

Mr.  Merrill.  It  does  in  your  State* 

Soiator  Clark.  Yes. 

Mr.  Merrill.  It  did  not  in  my  State  until  two  years  ago  and  it  ia 
not  doing  it  in  many  States  to-day. 

Senator  Clark.  It  does  in  nearly  every  State  now. 

Senator  Robinson.  What  is  your  State? 

Mr.  Merrill.  California. 

Senator  Clark*  The  fact  of  the  matter  is,  Mr.  Merrill — ^I  do  not 
know  whether  you  are  familiar  with  it^  I  assume^  however,  thai  vou 
are — that  more  attention  is  being  given  to  water  legislation  and  to 
controlling  water  rights  in  a  proper  way  in  those  western  Stataa 
than  to  any  one  single  subject,  and  perhaps  as  much  attention  aa  to 
all  other  general  subjects  combined* 

Mr.  Merrill.  I  think  you  are  probably  correct  in  that;  but  still 
some  of  the  States  have  very  little  to  do  with  it,  at  least  as  far  ae 
actively  administering  it  is  concerned* 

Senator  Clark.  And  your  idea  is  that  where  this 

Mr.  MERmLL  (interposing).  Where  the  State  has  not  determined 
what  it  will  do- 
Senator  Clark  (interposing).  You  think  that  where  the  State  liM 
not  legislated  as  to  its  water,  the  general  Government  should  ls|cie* 
late  on  the  subject? 

Mr.  Merrili^  I  do  not  think  I  would  want  to  carry  it  so  far  aa 
that    In  the  single  case 

Senator  Clark.  Well,  I  will  put  it  differently :  Where  the  SUte 
has  not  controlled  the  matter  properly,  do  you  think  the  General 
Government  should  control;  is  that  the  idea? 

Mr.  Merrilu  Well,  possibly — but  I  do  not  want  to  make  even  that 
too  broad.  I  do  believe,  however,  that  in  fp'anting  leases  of  the  land 
the  Federal  Government  should  take  upon  itself  the  determination  of 
the  equation  in  the  case  in  all  instances  where  the  State  has  not  pro- 
vided any  means  by  which  it  can  act. 

Senator  Sterling.  I  want  to  ask  this  question  before  you  pass  to 
another  point :  You  are  speaking  of  the  power  of  the  Secretary  of 
the  Interior.  Suppose  the  lease  or  permit  has  been  granted  and  it 
is  alleged  that  the  lease,  or  the  terms  of  it,  have  been  violated  and 
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that  there  is  cause  for  declaring  a  forfeiture;  would  you  believe  in 
conferring  upon  the  Secretary  of  the  Interior  the  absolute  power  to 
declare  a  forfeiture,  or  would  you  leave  that  to  be  determined  and 
adjudged  by  the  courts? 

Mr.  JklERRiLL.  I  would  never  grant  to  the  Secretary  of  the  Interior, 
in  writing  a  new  law,  any  power  to  revoke  a  lease  or  ^rant  under 
which  an  investment  had  been  made. 

The  danger  is  in  throttling  the  development  of  the  western  lands 
with  leases  that  are  not  used. 

I  have  here  a  list  that  was  prepared  for  the  House  committee  hear- 
ings about  a  year  ago  of  the  number  of  leases  that  had  been  |i:ranted 
in  Uie  National  forests  imder  the  several  rights-of-way  acts,  in  which 
the  grant  was  mandatory.  The  total  number  of  approved  cases  was 
726.  Of  this  number  only  17.6  per  cent  have  ever  been  used ;  the  bal- 
ance are  staying  out  there  as  easements  upon  the  land,  that  can  be 
canceled  only  by  judicial  action,  unless  the  grantee  himself  volun- 
tarily relinquishes. 

I  would  like  to  insert  this  list  showing  the  condition  of  such  grants 
in  the  record  at  this  point. 

(The  statement  referred  to  is  as  follows:) 


Percent. 

FMMBmtC 

Nmnber  of  tppfoved  oaaea  whidi  had  been  oompleted 

128 
fi08 

17.6 

Nnmbor  of  ftpprored  caaes  wiudi  had  not  been  oomplatad 

82.4 

Total  nninhfr  of  aDi>n>Ttd  caiMn 

726 

100.0 

Wat«  powv-~open  cum  on  July  1,  If  18: 

Number  of  oases  in  whi<^  oonstniction  oompletad 

83 
36 

6&9 

Nttmber  of  oases  in  whidi  oonstniction  staffed  but  not  oneratlnE 

2S.6 

Noniber  of  cases  (final  permits)  in  whidi  oonstractlan  not  started 

16.6 

141 

loao 

Water  power— all  oases  open  and  closed  up  to  Nov.  1. 1013: 

Number  of  cases  in  which  oonstiuction  oomnletea 

10» 

35 

136 

30.1 

Number  of  cases  in  which  oonstniction  started  but  not  ODeratinc 

12.6 

Number  of  cases  (final  permits)  in  which  eoostruction  not  started 

4&4 

279 

loao 

Senator  Norris.  Do  you  have  any  knowledge  as  to  whether  in 
those  cases  those  rights  were  acquired  under  that  law  for  the  purpose 
of  circumventing  somebody  else? 

Mr.  Merrill,  r^ot  necessarily. 

Senator  Clark.  May  I  ask  you  this  question:  Do  you  know 
whether  in  any  number  of  cases  those  relinquishments  have  been 
requested. 

Mr.  Merrill.  I  think  they  have,  and  that  a  good  many  have  been 
relinquished. 

Senator  Clark.  Yes. 

Mr.  Merrill.  My  whole  point  now  is  this :  That  it  is  a  cumbersome 
proceeding  at  the  best  to  require  a  judicial  revocation  of  a  lease  or  a 
grant  that  has  been  absolutely  unused. 

Senator  Norris.  I  take  it  that  your  idea  is  there  ought  to  be  an 
Amendment  to  the  bill  that  would  provide  that  in  case  a  lease  were 
made  and  no  development  took  place  under  it  within  some  specified 
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time,  which  should  be  stated  in  the  bill,  the  Secrettiry  could  revtjke 
it  arbitrarily,  without  going  into  the  courts? 

Mr.  Merrill.  It  would  l)e  an  improvement  in  the  bill.  But  I 
would  not  have  any  revocation  take  effect  other  than  through  the 
court  after  the  investment  had  been  made. 

Now,  I  should  like  to  read  this  statement  from  the  report  of  the 
State  engineer  of  Colorado  for  the  year  1911-12,  to  show  what  have 
been  the  conditions  under  some  of  the  State  >fater  laws  where  the 
provisions  are  practically  mandatory  upon  the  officials  to  grant  the 
water  right.    The  State  engineer  says : 

There  should  be  some  provision  for  the  automatic  explnition  of  chilins  which 
are  not  followed  by  active  work.  There  nre  now  about  17,000  filings  in  the  Stiit<* 
engineer's  office.  Many  of  these  maice  three  or  four  clniniti  each.  It  l»  mte  tn 
say  that  fully  10,000  of  thene  fiUngs  have  never  been  followe<!  up  by  any  work 
whatever  Indicating  the  good  faith  of  the  claimant.  Their  very  existence, 
however,  is  a  cloud  uikiu  the  title  of  many  bona  fide  clainuuitK  If  nnyMii** 
promoting  an  irrigation  {irojec't  in  goM  faith  hjctchhIs  in  Inton^iiug  «>ur^i«i.* 
capital  to  such  an  extent  that  the  proi)o8tHl  investors  sond  an  attonu»y  in  U»*k 
into  the  local  phases  of  the  scheme,  such  an  attorney  will  find  thousands  of 
claims  antedating  those  of  the  w^heme  under  investigation,  and  to  theM»  he  wli: 
attach  their  face  value.  If  he  be  from  one  of  the  Eastern  States,  it  In  usp1<*^^ 
to  argue  that  the  claims  are  of  no  lni|K)rtance.  He  finds  them  on  the  reci>nt. 
they  ante<late  the  claims  on  which  his  clients  nre  nMlced  to  invest,  and  l«i  bMu 
Ihey  are  clouds  on  the  title  to  the  water  which  It  is  proinisevl  to  acquire.  Mau> 
a  meritorious  project  has  been  adversely  re|iorted  on  gnmnds  no  mort*  hu1» 
stantial  than  this.  A  Mtringent  regulation  requiring  actual  4*onst ruction  work 
will  not  deter  a  bona  fide  clalumnt,  but.  like  the  Incnnine  In  fees.  It  will  J»e  •»!»«» 
more  obstacle  In  the  way  of  thoi4e  who  would  K|ie<*ulate  in  the  natural  rp^Minv^ 
of  the  State. 

Senator  Clark.  I  think  that  pi*obal)lv  is  true,  and  I  agree  quite 
fuUv  with  the  conclusions.     When  was  thai  report  made  ( 

Mi\  MRRitiLU  That  report  was  made  in  lOl'i. 

Senator  Korinhon.  Is  that  the  Idaho  law  i 

Mr.  Mkrrill.  No;  Colorado. 

Mr.  MiTc  HKLL.  The  Idaho  law  is  very  similar  to  that. 

Senator  Kobinson.  Well,  of  course,  if  the  power  to  revoke  under 
any  circumstances  were  granted,  it  should  protect  those  cases  where 
the  investor  has  gone  ahead  far  enough  to  secure  his  capital,  and 
yet  has  not  begun  actual  development 

Mr.  Merrill.  Yes;  I  would  pi*otect  absolutely,  by  the  terms  of 
the  bill,  every  man^s  dollar  that  has  been  put  into  it. 

Senator  Kobinson.  He  might  not  have  nut  a  dollar  into  it,  in  the 
technical  sense:  he  might  not  have  begun  development,  but  he  mij^t 
have  gone  to  a  great  deal  of  trouble  and  expense  in  connection  with 
it  in  procuring  his  loan,  for  example. 

Mr.  Merrill.  Yes. 

Senator  Robinson.  Do  you  have  any  amendment  there  thot  you 
could  sugg^^*t  to  meet  that  situation  f 

Mr.  AlKRRiix.  No;  I  have  no  amendment  to  suggest. 

Senator  Norrh.  Have  yf)U  any  idea  in  your  mind  wliat  that  term 
ought  to  lioi  I  mean,  how  much  time  should  l>e  given  to  commence 
actual  operations  and  in  which  the  Secretary*  should  have  the  right 
to  revoke  for  neglect  to  begin  operations? 

Mr.  Mkrrilu  The  practice  in  \\v^  Agricultural  Department  is  to 
grant  terms  whi(»h  appear  to  lie  jii^t  under  the  circumstances.  That 
is.  if  it  is  a  large  development  that  re<|uires  a  good  deal  of  pre- 
liminarv  expense  in  the  construct  ion,  the  period  may  be  several  years. 
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The  periods  for  becinninc;  construction  vary,  from  about  six  months 
as  a  minimum  to  about  three  years  as  a  maximum.  And  no  permit 
issued  is  revoked  even  for  failure  to  begin  within  the  time  stated, 
if  there  is  any  probability  that  use  will  be  made  of  the  right  of  way. 

Senator  Clark.  I  think  that  the  process  complies  quite  closely 
with  the  laws  of  private  appropriation  in  the  various  States. 

Mr.  Mkrrill.  Yes.  The  new  law  of  California  provides  that  the 
first  thin^  they  get  from  the  State  when  they  want  an  appropriation 
is  a  permit  only.  Under  that  permit  they  are  required  to  make  cer- 
tain development  within  a  certain  time,  and  not  until  that  develop- 
ment has  actually  been  made  and  the  work  is  approved  by  the  State 
does  the  man  get  his  lease. 

Now,^  between  that  regulation  which  might  be  called  a  stringent 
regulauon,  ^ving[  no  right  until  the  plants  are  entirely  constructed, 
and  that  which  gives  a  right  on  the  mere  filing  of  a  map  there  is  a 
wide  difference. 

Senator  Norris.  The  man  does  not  get  a  lease  in  California, 
does  he? 

Mr.  Mkbbttj*.  Yes;  he  gets  a  lease  in  California. 

Senator  Norris.  From  tne  State  If 

Mr.  MwHBn.TN  Yes ;  from  the  State. 

Senator  Norris.  Well,  the  State  does  not  own  the  land  on  which 
the  development  takes  place? 

Mr.  Mebriix.  No;  that  is  for  the  water.  Under  the  present  law 
in  California,  which  was  passed  by  referendum  in  Novemoer  last,  all 
water  rights  are  subject  to  lease,  particularly  power  rights,  for  a 
term  of  years. 

Senator  Norris.  And  in  order  to  operate  under  that  law,  in  con- 
nection with  this  bill  if  it  were  passed,  the  man  would  get  a  lease 
from  the  Government  of  the  land  and  a  lease  of  the  water  from  the 
State? 

Mr.  Mkbrhj^  Yes ;  or  as  the  law  is  now  written  he  would  first  get 
a  permit  from  the  State  for  the  water,  and  if  he  did  not  make  good 
he  would  lose  his  permit  and  his  lease  would  not  be  granted. 

Senator  Norris.  And  your  suggestion  is  that  there  ought  to  be 
some  more  immediate  meuiod  than  that  of  court  procedure,  where  the 
development  has  not  been  made? 

Mr.  Merrill.  Yes. 

Senator  Norris.  I  think  that  is  a  pretty  good  suggestion. 

Senator  Clark.  You  made  a  suggestion  that  the  man  would  not 
hold  his  permit,  and  he  would  lose  his  lease.  Is  it  the  practice  of  tbe 
department  to  grant  a  permit  before  right  to  the  use  of  the  water  has 
l)een  secured? 

Mr.  Merrill.  No;  the  practice  has  always  been  the  other  way. 

Senator  Clark.  That  is  what  I  thought. 

Mr.  Merrill.  No  permit  is  granted  unless  the  State  has  already 
irranted  the  permit  for  the  use  of  the  water. 

Senator  Clark.  That  is  what  I  thought. 

Mr.  Merrill.  I  will  insert  right  here  the  form  of  agreement  be- 
tween the  Department  of  Agriculture  and  the  State  Water  Commis- 
sion of  California  in  relation  to  handling  the  water  rights  and  the 
I  ight-of-way  applications  on  the  national  forests. 

Briefly,  the  agreement  states  that  whenever  an  application  for  a 
n'.it^T  right  is  filed  with  the  State  commission  the  commissioner  shall 
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notify  the  district  forester  at  San  Francisco.  Whenever  an  appli- 
cation  for  a  rijp[ht  of  way  is  filed  with  the  district  forester,  who  is  the 
field  oflScer  of  the  Forest  Service,  he  shall  notifv  the  State  com- 
mission; that  the  two  shall  then  get  together  ana  decide  upon  the 
terms  of  that  lease;  and  then  that  the  l^orest  Service  and  the  Stale 
of  California  shall  issue  a  concurrent  lease. 

Senator  Sterling.  You  say  that  agreement  is  in  existence  to-day  f 

Mr.  Merrill.  That  agreement  is  m  existence  to-day  between  the 
Department  of  Agriculture  and  the  State  commission. 

Senator  Clark.  Does  that  apply  only  to  power  sites? 

Mr.  Merrill.  That  applies  only  to  power  sites. 

Senator  Clark.  And  not  to  irrigation? 

Mr.  Merrill.  No  ;  because  the  Forest  Service  has  no  authority  over 
irrigation  plants. 

Senator  Clark.  I  think  you  are  mistaken  there. 

Mr.  Merrill.  Yes,  that  statement  is  too  broad;  it  does  have  that 
authority  in  some  cases. 

Senator  Clark.  Yes,  the  Federal  Government  has  the  same  right 
to  grant  permits  for  irrigation  purposes  as  it  has  for  water-power 
purposes. 

Mr.  Merrill.  It  can  do  so  under  that  same  act  of  1901 ;  but,  prac- 
tically no  applications  are  made  under  that  act,  because  an  easement 
can  be  secured  under  the  act  of  1891. 

Senator  Clark.  Yes. 

Mr.  Merrill.  This  agreement  was  executed  on  the  27th  dav  of 
August  last  by  the  State  Water  Commission  of  California,  and  on 
the  14th  of  November  by  the  Secretary  of  Agriculture. 

Senator  Sterling.  Will  you  insert  that  in  the  record  ? 

Mr.  Merrill.  Yes. 

(The  agreement  referred  to  is  as  follows:) 

OOOPBRATIVK  AOBECMKRT — WATRR  FOWRR — E  NT  KURD  llfTO  ItRrWKKN  Tlir  nn^rTAKI 
or  TIIK  imiTBD  HTATK8  bEPARTMRNT  or  A«iRIOri.TrRK  A.\D  TIIR  WATRR  ruMMtK- 
810N   OK  THK  HTATE  OF  CALIFORNIA. 

For  the  piirpoRo  of  fnollitntlng  the  npprovnl  of  nppllctittnnn  for  water  riRh** 
and  for  the  ocx*uponc>'  am)  ufie  of  natlonnl  forest  lanil  within  the  State  of 
CaUfomlii  fur  the  developnieiit  of  water  |N)wer.  jind  lii  ordt  r  thnt  anlfomi  artltni 
may  be  tnketi  with  reM|)eot  to  mich  nppllaitUmm  the  Sivretary  of  the  rnltnl 
8tate«  Depnrtment  of  Afn*lcii1tiire  and  the  Water  roninilaslon  of  the  State  of 
rRllfornln,  Huhwrllie  to  the  follow! nic  roojienittve  airreenicnt : 

1.  Whenever  iin  application  for  either  a  prenn)tnnr>'  or  a  final  permit  for  n 
water-|iower  Kite  la  tlltHl  with  the  dlntrlot  forester  at  Rin  FranolMM.  (^1..  nn«l 
the  evidence*  of  the  appropriation  of  water  conMlMa  of  n  notU*e  |m»mmn1  In  <^»ri 
fornilty  with  the  provl.slonH  of  Mvtion  14iri  of  the  civU  (<ulo  of  (\illfornlii.  im> 
mediate  i*otlce  of  anrh  appllontlon  for  a  i)ern)lt.  oon^latlDK  of  the  name  of  the 
applicant,  tlie  name  of  the  Ktreani  from  which  the  wnlcr  Ik  to  bi*  dherteil.  tlu* 
IN>lnt  of  the  pro|M)MMl  divernlon.  the  date  of  the  noth'e.  and  tlie  luime  of  tin* 
locator,  aha II  be  aiMit  to  the  State  water  coninilHMion. 

2.  Wlienevcr  an  application  for  a  preliminary  or  a  fliuil  iHTtnll  Ik  flled  with 
the  diKtrict  forester,  and  the  cvlil<»nce  of  the  aiuiroprtation  of  water  c<mHlHtH  i»f 
a  ("opy  <^^  ""  application  nnide  to  the  State  water  (M»mnilKi*lon.  or  a  |iermli  fn^in 
•aid  comniiKHion  nnder  the  exlMtlnj;  wntor-innver  art.  It  will  lie  aiifliclent  ti>  in 
form  the  ciuiiniiKslon  that  mich  application  for  |M*rnilt  Iuik  l>e«*n  AUhI  with  Hit* 
district  fon'stcr. 

a  Whene\er  an  a|>plicatlon  la  made  to  the  State  water  eommlaalon  for  a 
Iternilt  to  apttropriate  water  and  the  who  of  anch  water  will  In  any  manner 
neceKsitate  the  o(vupancy  and  um*  of  any  national  foreKt  land.  Immediate  iioik*r 
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of  the  filing  of  such  application  sball  be  given  to  the  district  forester  at  San 
Fnmcisoa  Such  notice  shall  give  the  name  of  the  applicant,  the  stream  from 
which  the  diversion  is  to  be  made,  the  point  of  the  proposed  diversion,  the  date 
of  Che  notice,  the  name  of  the  locator,  and  a  description  of  the  lands  that  may 
be  within  such  national  forest. 

4.  No  application  for  a  water  right  involving  the  use  of  national  forest  lands 
will  be  approved  by  the  State  water  commission  prior  to  notification  by  the 
district  forester  that  a  complete  application  (with  the  exception  of  evidence 
of  water  appropriution)  for  the  use  of  the  national  forest  lands  has  been  filed 
iD  conformity  with  the  regulations  of  the  Secretary  of  Agriculture. 

5.  If  the  application  filed  with  the  district  forester,  as  provided  in  paragraph 
4  hereof,  is  for  a  preliminary  permit,  the  State  water  commission  will  defer 
tlnal  approval  of  any  application  for  water  right  until  notified  by  the  district 
foreMter  that  a  complete  final  application  (with  the  exception  of  evidence  of 
water  appropriation)  has  been  filed  in  accordance  with  the  regulations  of  the 
Secretary  of  Agriculture,  or  that  a  preliminary  permit  containing  permission  to 
do  construction  work  lias  been  issued.  The  district  forester  will  confer  with 
the  State  water  commission  before  arranging  the  terms  of  any  preliminary 
permit  and  will  furnish  the  commission  with  copies  of  such  permits  immediately 
0|ioD  their  issuance. 

6.  If  the  evidence  of  the  appropriation  of  water  filed  with  an  application  for 
a  flottl  permit  for  a  water-power  site  consists  of  a  notice  i>osted  in  conformity 
with  the  provisions  of  section  1415  of  the  Civil  Ck>de  of  California,  such  permit 
will  not  be  Issued  until  the  State  water  commission  either  approves  such  ap- 
propriation or  disclaims  Jurisdiction^  If  the  api^icant  relies  u\yon  an  appro- 
priation under  existing  law,  no  final  permit  will  be  issued  until  notice  of  the 
approval  of  the  commission  has  been  filed  with  the  district  forester. 

7.  No  preliminary  permit  will  allow  construction  ui)on  national  ^rest  land 
except  In  an  emergency  or  to  comply  with  the  State  law,  and  then  only  upon 
approval  of  the  State  water  commission. 

8.  If  the  time  for  beginning  and  completing  construction  under  any  final 
Iiermlt  issued  by  the  Secretary  of  Agriculture  is  different  from  that  granted 
by  the  State  water  coniniission  such  difference  shall  not  be  deemed  to  affect 
ill  any  way  the  i>ermlttee*s  li:il>ility  under  the  State  law  or  the  approval  of 
the  commission,  or  to  free  him  from  the  cancellation  of  his  i)ermit  if  he  loses 
h\9  water  right  under  the  State  law. 

9.  If  any  permittee  shall  lose,  his  water  right  because  of  failure  to  begin 
•instruction  in  accordance  with  requirements  of  the  State  law  and  of  the 
*?';trovaI  of  the  State  water  commission,  such  loss  of  right  when  certified  to  by 
the  said  commission  shall  be  deemed  sufficient  cause  for  revocation  of  the 
Ivrrnlt. 

P».  If  either  the  district  forester  or  the  State  water  commission  shall  fail 
to  izive  notification  of  any  action  as  contemplated  herein,  within  sixty  (GO)  days 
'•f  the  receipt  of  written  report  of  ai)pllratlons  i)en(llng,  the  oflScer  or  office  so 
reporting  may  take  action  without  waiting  further  for  such  notification. 

In  witness  whereof  this  cooperative  agreement  has  been  executed  at  San 
Prandsco.  Cal.,  by  the  State  Water  Commission  of  California,  on  the  27th  day 
of  August.  1914,  and  at  Washington;  D.  C,  by  the  Secretary  of  United  States 
lH>partment  of  Agriculture,  on  the  14th  day  of  November,  1914. 

(Signed)  CuAS.  D.  Marx. 

Harold.  S.  Power, 
f        S.  C.  Graham, 
D.  F.  Houston, 
Secretary  of  Agriculture, 

Xow,  as  far  as  the  Department  of  Agriculture  is  concerned,  under 
the  present  law,  it  is  willing,  and  moi-e  than  willing,  to  enter  into 
'^ich  an  agi*eement  with  any  State  that  has  the  machinery  to  carry  it 
into  effect;  and  in  those  States  where  there  is  no  such  machinery,  we 
^mJply  accept  whatever  right  the  man  gets  from  the  State  at  its 
face  value,  and  the  man  must  secure  that  before  he  can  get  a  right  of 
wav  under  the  act  of  1901. 

(Thereupon,  at  12  o'clock  noon,  the  committee  took  a  recess  to  2 
•/clock  p.  m.) 
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AITBR  RECE86. 

The  committee  met  at  2  oVIock  p.  m. 

STATEUENT  OF  HB.  0.  C.  IfEBEILI,  CHIEF  BNOIHEEB,  FOBBR 

SEBYICE,  WASHIirOTON,  D.  C— Continued. 

Mr.  Merrill.  There  is  one  other  featura  of  the  matter  I  was  dis- 
cussing at  the  close  of  the  morning  session  relative  to  a  fixed  term 
grant.  There  might  be  no  objection  to  a  fixed  term  if  a  single  lease 
covered  everything  that  one  company  held  under  lease;  that  is,  if 
additions  to  olant  were  covered  uy  an  amendment  to  the  original 
lease  rather  than  an  entirely  new  lease.  I  do  not  understand  thnt 
could  be  done,  as  the  bill  would  read,  if  amended,  to  provide  for  a 
fixed  term  only.  We  have  many  cases  of  permits  which  have  been 
issued  by  the  Department  of  Agriculture  lor  a  certain  unit  of  de- 
velopment. Later  on  the  same  permittee  comes  in  and  asks,  for 
example,  for  a  reservoir  to  increase  the  amount  of  power  that  c:in  be 
turned  out  in  the  original  development,  and  the  next  year  he  comes 
and  asks  for  an  additional  transmission-line  permit,  and  the  year 
after  he  will  come  in  and  ask  for  another  transmission  line.  If  in 
every  instance  it  would  he  necessary  to  grant  a  50-year  permit,  he 
would  have  the  main  plant  lease  expiring,  say,  in  1905,  and  the 
reservoir  lease  in  1970,  one  of  the  transmission  lines  in  1071.  and  an- 
other one  in  1972. 

Now,  under  the  terms  of  the  bill  as  it  stands,  there  would  be  the 
objection,  if  the  Oovernment  or  another  lessee  should  take  over  the 
main  plant  in  1965,  that  it  could  not  take  the  remainder  because  the 
leases  had  not  expired.  WTiat  is  going  to  happen?  The  lessee  has 
property  that  is  not  subject  to  be  taken  over  until  the  lease  expires, 
and  either  one  of  two  things  is  certain  to  happen;  either  the  leases^ 
must  be  extended  in  order  that  they  mav  all  expire  on  tlie  same  date* 
or  they  can  not  be  taken  over  at  all.  With  such  probabilities  in  view 
the  reasonable  thing  to  do  is  to  have  the  subsidiary  leases  expire  at 
the  same  time  the  main  lease  expires,  and  that  can  not  be  done  if  the 
law  is  such  that  every  lease*  must  be  for  50  years. 

Senator  Works.  That  might  be  corrected  by  making  the  subsidiary 
lease  expire  with  the  expiration  of  the  original  lease. 

Mr.  Merriix.  Yes:  that  would  cover  it.  Senator. 

Senator  Norris.  That  would  then  prohibit  a  man  taking  any  con- 
tracts that  would  run  any  number  of  years,  in  case  the  lease  wa« 
about  to  expire. 

Mr.  Merrill.  It  would  simply  mean  that  all  leases  for  properties 
constituting  a  part  of  the  main  unit  would  have  the  same  date  of 
expiration. 

Senator  Norris.  Yes;  but  suppose  the  lease  had  nm  45  years;  then 
they  could  not  make  a  contract  extending  longer  than  5  years,  could 

theyf 

Senator  Works.  You  do  not  understand,  I  think.  Senator  Norris. 
He  is  talking  al)out  leases  where  they  ask  for  additional  leases. 

Senator  Norris.  Oh,  from  the  Government! 

Senator  Works.  Yes, 

Senator  Norris.  Oh,  yes ;  I  misunderstood  you. 
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Mr.  Merrill.  The  provision  that  is  suggested  is  that  the  sub- 
sidiary  lease  shall  expire  with  the  main  lease,  and  that  can  be  pro- 
vided. 

That*  and  the  consideration,  that  I  mentioned  before  recess,  ought 
to  be  worked  out  in  connection  with  a  mandatory  period  of  lease,  if 
that  sort  of  lease  is  to  be  provided  for  in  this  bill.  It  is  my  opinion 
that  if  a  mandatory  period  is  provided  these  gentlemen  who  win  come 
up  for  leases  will  nnd  themselves  in  a  far  worse  position  on  account 
of  that  condition  than  by  any  probable  abuse  of  executive  discretion. 
Thev  are  subject  to  executive  discretion  in  the  States  now,  under  the 
public-utilities  laws.  There  is  no  mandatory  grant  of  a  right  of 
operation  in  any  of  the  public-utilities  laws.  The  public  utility 
must  secure  a  certificate  of  convenience  and  necessity;  and  that  is 
determined  solely  by  the  commission  as  an  executive  or  an  adminis- 
trative act.  The  same  thing  is  true  under  the  more  recent  laws  in 
regard  to  water  rights.  Tnej  are  subject  to  the  administrative 
action  of  the  officer  or  commission  which  has  control  of  the  water 
rights.  They  are  subject  at  all  times  to  such  changes  in  conditions 
of  service  as  the  State  public-utilities  commission  may  direct.  They 
are  subject,  from  start  to  finish,  to  executive  discretion. 

In  addition  to  the  requirement  as  to  the  certainty  of  tenure  in 
order  to  protect  the  investment  it  is  also  necessary  that  if  the  prop- 
erties are  taken  over  the  investment  shall  be  returned.  It  is  my 
opinion  tiiat  the  cost  basis  of  rate  regiilation  is  the  one  that  is  cominj? 
to  the  front  in  all  public-utility  legislation.  You  are  probably  afl 
familiar  with  the  Chicago  traction  settlement,  in  which  the  proper- 
ties were  valued  at  the  time  of  settlement,  and  then  the  original 
appraised  value,  plus  any  additions  to  capital  account  are  paid  for 
by  the  municipality  if  it  takes  the  property  over  and  there  is  no 
unearned  increment  and  no  intangible  value.  The  same  thing  is 
true  under  the  California  accounting  system  of  public  utilities  oper- 
ating in  that  State,  that  cash  value  is  all  that  may  be  entered  upon 
the  books.  The  companies  are  required  to  amortize  out  of  earn- 
ings all  intangible  values,  including  water  rights,  and  they  are  sup- 
posed to  amortize  out  a  large  part  of  the  land  values. 

The  provisions  of  this  bill  as  it  is  drafted  consider  three  classes  of 
property — appreciable  property,  which  shall' be  taken  over  at  cost; 
depreciable  property,  which  shall  be  taken  over  at  its  fair  value; 
and  intangible  property,  for  which  nothing  shall  be  paid. 

Intangible  property  may  cover  several  items.  The  usual  items  are 
what  is  known  as  going  value,  franchise  value,  and  good  will.  I 
think  it  is  sufficiently  well  settled  by  the  decisions  of  both  the  courts 
and  the  commissions  that  a  public  utility  has  no  good  will  for  which 
it  can  expect  a  return  when  the  property  is  taken  over. 

As  far  as  the  franchise  value  is  concerned,  if  the  properties  are 
not  taken  over  until  the  franchise  expires  there  is  no  franchise  value 
left  to  be  paid  for. 

As  far  as  the  going  value  is  concerned,  the  principles  that  are  laid 
down  by  the  commissions  in  the  decisions  is  that  the  going  value 
which  shall  be  paid  for  is  the  cost  of  developing  the  business.  If 
that  cost  of  developing  the  business  has  been  paid  out  of  the  earnings 
durins  the  life  of  the  grant  or  franchise  there  is  no  going  value  to  be 
paid  for,  and  in  cases  where  the  going  value  is  permitted  to  be  capi- 
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talized  the  utility  is  required  to  amortize  that  capitalized  value  out 
of  its  earning  while  the  plant  is  in  existence. 

Senator  Norris.  Now,  as  to  the  franchise  value,  it  seems  to  me 
there  would  be  a.  distinction  if  the  property  was  to  be  taken  over  by 
a  municipality  that  gave  it  the  franchise  value  or  by  an  independent 
concern  that  bought  it  for  an  investment.  In  the  one  case  it  ought 
to  be  considered  and  not  in  the  other,  and  ought  it  to  be  considered 
in  making  rates  as  against  the  municipality  that  gave  it  the  franchise 
value? 

Mr.  Merrill.  The  practice  is.  Senator,  that  where  a  franchise  hms 
been  granted  for  a  nondeterminate  period,  that  is  what  is  called  a 
perpetual  franchise,  even  though  the  municipality  that  granta  that 
franchise  takes  that  property  over,  it  will  have  to  pay  the  value. 

Senator  Norris.  What  justice  is  there  in  that? 

Mr.  Merrill.  Simply  on  the  consideration  that  the  franchise  is  a 
property. 

Senator  Norris.  If  the  person  that  gave  it  to  them  should  take  it 
over,  I  do  not  understand  why  they  should  be  paid  for  it.  Of  course 
if  they  get  something  for  it,  if  value  was  paid  for,  it  would  be  a 
different  thing. 

Take  the  street-car  company  in  the  city  of  Washington  and  give  it 
a  franchise,  we  will  say ;  if  the  city  should  take  it  over,  why  diould 
the  city  be  re(|uired  to  pay  for  something  that  it  itself  gave  without 
consideration  ? 

Mr.  Merrill.  I  am  not  arguing  on  the  justice  of  the  proposition ; 
but  apparently  the  decisions  of  the  courts  and  of  the  commissions 
respect  it.  I  do  not  think  the  franchise  value,  under  such  circum- 
stances, ought  to  be  paid  for,  and  furthermore,  I  do  not  think  that  a 
franchise  of  that  form  should  issue. 

Senator  Norris.  However,  there  would  have  to  be  some  franchise 
issued. 

Mr.  Merrill.  Yes. 

Senator  Norris.  But  if  an  outsider  bought  it  from  the  person  to 
whom  it  was  given,  then  different  considerations  arise,  and  of  course 
they  ought  to  be  paid  for. 

Mr.  Merrill.  I'nder  private  purchase  it  can  not  be  taken  by  con- 
demnation. Under  the  provisions  of  the  Wisconsin  statutes,  fran- 
chisees are  indeterminate — not  perpetual,  but  indeterminate.  They 
may  l)e  taken  over  at  any  time  on  pavment  of  the  assessed  valuation 
by  any.  municipality  of  the  State.  'Inhere  is  no  franchise  value,  be- 
cause the  moment  a  municipality  decides  to  condemn,  that  ends  the 
franchise  and  there  is  nothing  to  take. 

The  provision  that  appreciable  property  shall  be  paid  for  at  cost 
rests  upon  the  proposition  of  return  of  investment,  that  nothing  shall 
be  paid  for  which  has  cost  the  less<»e  nothing.  Increase  in  land 
values  are  not  due  to  any  direct  expenditure  by  the  lessee;  they  are 
due  to  the  growth  of  the  comniunity.  In  this  growth  the  U»v.mh».  of 
course,  has  had  a  part,  but  any  expenditures  made  by  the  lessee,  and 
which  have  indirectly  resulted  in  the  development  which  has  en- 
hance<l  land  values,  are  its  own  operating  expenses  which  the  public 
has  paid  out  of  rates  for  the  service  purchased. 

Mr.  Ward  in  his  testimony  stated  that  the  lands  which  his  com- 
pany had  purchased  in  Los  Angeles  and  vicinity  had  appreciated  %V^ 
per  cent  in  value.    The  public  utilities  commission  of  Nevada,  when 
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tt  valued  the  properties  of  the  Nevada-California  Power  Co.,  ad- 
mitted into  the  valuation  as  the  unearned  increment  on  its  water 
rights  and  its  permits  and  easements  in  the  Mono  National  Forest 
$1J86,615  over  and  above  what  it  had  cost  the  company  in  dollars 
and  cents. 

Senator  Clark.  What  case  was  that? 

Mr.  Merbill.  That  was  in  Nevada.  Or,  23  per  cent  of  the  entire 
valuation  of  the  property  was  in  the  intangible  or  unearned  incre- 
ment in  these  water  rights  and  rights  of  way. 

Xow,  I  think  it  goes  scarcely  without  saying  that  if  we  can  grant 
a  lease  that  shall  be  definite  in  its  terms,  if  we  can  provide  under  the 
terms  of  that  lease  that  when  the  property  is  taken  over  it  shall  be 
tiken  over  at  the  investment  that  was  honestly  put  in,  that  there  will 
be  not  the  slightest  difficulty  in  securing  capital  that  is  necessary  on 
fa^  orable  terms  without  any  payment  for  unearned  intTcment  or  for 
intangible  values.    Is  that  correct?     Do  you  agree  with  me? 

Mr.  MrrcHELL.  That  is  correct. 

Mr.  Merrill.  Then,  what  should  be  added  under  an  act  of  this  sort 
to  insure  the  investor  that  the  money  actually  put  in  will  be  returned? 
I  am  not  certain  whether  proper  provision  has  been  made  with  re- 
spect to  depreciable  property,  which,  under  the  terms  of  the  bill,  is  to 
be  taken  at  its  fair  value. 

As  I  have  said  before,  I  believe  the  proper  basis  is  to  purchase  on 
the  basis  of  actual  cost  and  to  allow  rates  of  return  on  that.  Now, 
if  the  depreciable  property  which  is  to  be  taken  over — ^the  structures, 
plant*  the  transmission  line,  etc. — at  the  end  of  the  period  has  its 
fair  value  represented  by  the  investment  less  any  amount  that  has 
been  amortized  out  of  the  earnings,  then  the  investment  is  fully 
protected. 

Senator  Clark.  Why  should  the  Government  or  anybody  else  pay 
more  than  the  present  value  of  structures,  for  instance? 

Mr.  Merrill.  For  this  reason  only,  Senator  Clark,  that  you  should 
not  have  one  basis  of  purchase  for  one  class  of  property  and  an 
entirely  different  basis  for  another  class  of  property.  This  bill 
proposes  to  take  over  certain  classes  of  property  at  their  original 
cost  and  others  at  their  fair  value.  I  do  not  know  that  the  pro- 
vision with  respect  to  the  latter  class  is  clear.  It  mi^ht  be  possible 
to  take  over  these  other  properties  at  less  than  cost.  Aly  idea  is  that 
the  proper  basis  through  it  all  is  to  take  over  all  properties  at  fair 

^ost. 
Senator  Clark.  Suppose  there  was  a  general  depreciation  all  along 

the  line. 

Mr.  Merrill.  If  the  property  has  been  handled  as  it  should  have 
been  handled,  if  it  is  handled  under  the  accounting  systems  proposed 
and  provided  bv  our  recent  public-utilities  laws,  that  depreciation 
will  haie  been  written  off  by  the  end  of  the  period  by  amortizing 
out  of  the  earnings  the  difference  between  the  original  cost  and  the 
market  value  at  the  date  of  purchase. 

Senator  Clark.  Well,  that  is  not  a  universal  practice. 

Mr.  Merrill.  No:  it  is  not.  ^    , 

Senator  Clark.  I  do  not  see  why  we  should  pay  the  depreciation 
any  more  than  the  Government  should  pay  for  what  you  might  call 
obsolescence;  there  is  machinery  thrown  aside  as  being  obsolete. 
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Mr.  Merrill.  I  presume  that  you  think  that  the  public  should 
pay  for  it. 

Senator  Clark.  No;  I  think,  where  anybody  sells  anything,  if  it 
is  not  worth  as  much  as  it  cost  he  ought  not  to  get  what  it  cost  for  it. 
;  Senator  Works.  The  depreciation  of  the  plant  is  taken  into 
account  in  determining  the  rates. 

Mr.  Merrill.  Yes;  the  depreciation  that  the  plant  is  to  undergo 
from  year  to  year  is  included  in  a  depreciation  reserve  which  is  paid 
for  out  of  earnings.  As  I  understand  it,  the  underlying  principle 
of  the  public-utility  regulations  of  California,  which  i  am  most 
familiar  with,  is  that  the  rates  shall  be  based  on  investment. 

Senator  Clark.  Yesj  but  under  the  California  law  they  do  not 
proceed  on  that  proposition,  do  they  ?  I  have  understood  all  along, 
while  the  California  law  was  being  discussed,  that  Uiey  proceed 
under  the  question  of  actual  value. 

Mr.  Merrill.  They  do  this,  Senator :  Of  course,  in  starting  out 
they  are  attempting,  or  proposing  to  attempt,  to  value  the  pro{H'r- 
ties  as  already  in  existence  to-day,  and  start  from  that  point,  just 
as  in  the  Chicago  Traction  matter,  and  hereafter  any  additions  to 
the  property  shall  go  into  the  capital  account  at  cost,  and  that  nny 
difference  between  the  actual  value  and  the  cash  cost  shall  be  written 
off  by  depreciation  reserves. 

That  is  my  understanding  of  the  California  law.  If  I  am  incor- 
rect in  that,  I  would  like  to  be  corrected. 

Mr.  Short.  I  think  that  the  decision  of  Mr.  Thelen,  who  wrote 
that  opinion,  goes  on  to  the  extent  that  it  is  desirable,  where  you 
can  and  where  the  actual  investment  represents  the  actual  value,  to 
use  that  as  a  basis;  but  the  commission  expressly  adheres  to  the 
standard  that  the  ultimate  standard  is  to  l)e  tne  present-value  stand- 
ard; and  they  have  not  changed  the  law  or  the  Supreme  Courts 
opinion,  Mr.  Merrill. 

Mr.  Mkrrill.  I  was  arguing  not  so  much  from  the  decision  but 
from  the  plain  provisions  of  their  accounting  system. 

Senator  Works.  That  does  not  result  from  any  statutory  pro- 
vision. 

Mr.  Mrrrtlu  Returning  to  the  di.scussion  of  the  bill.  If  cost, 
less  depreciation  paid  for  amoimt  of  earnings,  or  something  similar 
is  not  provided  for,  you  will  have  this  situation,  that  no  lessee  can 
afford  to  make  investments  for  increases  in  the  property  toward  the 
end  of  the  lease  period.  be(*ause  he  must  run  the  risk  of  unamortized 
depreciation  anci  ol)solesrence.  He  may  not  have  had  an  oppoiiu- 
nitv  to  write  off  that  obsolescence  out  of  earnings,  and  if  it  is  not 
written  off  out  of  earnings  he  may  have,  at  the  end  of  the  pericxi, 
a  valtu\  we  will  say,  of  HO  |H»r  cent  of  the  original  cost  and  have  h(M»n 
able  to  retire  out  of  earnings  only  10  jht  cent  of  cost,  with  the  n»- 
sult  tliat  if  the  plant  is  taken  over  at  depreciated  value  there  will 
haxe  been  a  clear  loss  of  10  per  cent. 

Senator  Cl\kk.  That  conaition  would  be  remedied  by  giving  pref- 
erence rights  that  ought  to  be  given. 

Mr.  Mki{Kill.  That  would  help  it,  yes. 

My  alternative  suggestion  that  is  that  in  case  of  taking  over  the 
plant  the  property  should  be  paid  for  at  its  fair  cash  cost  less  any 
amount  which  may  have  been  raised  out  of  earnings  held  in  depreci- 
ation reserves,  or  otherwise;  or  that  the  lease  should  be  extended 
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over  sach  period  that  this  obsolescence  can  be  taken  out  of  earnings 
to  be  received  during  the  extended  period. 

Senator  Smoot.  Suppose  that  took  all  the  earnings  and  left  noth- 
ing for  depreciation  whatever;  how  are  you  going  to  handle  that! 

llr.  Merrill.  You  mean  if  they  had  taken  all  the  receipts  and  put 
it  into  depreciation  f 

Senator  Smoot.  No  ;  that  it  took  all  their  profits  to  cover  deprecia- 
tion of  their  plant,  then  at  the  end  of  the  50  years  they  would  get 
verj-  little,  would  they  not,  for  the  property? 

lir.  MgRPTTj.  Yes ;  but  I  do  not  believe  anybody  is  likely  to  do  that 
sort  of  thing.  I  am  not  speaking  of  current  depreciation  which  is 
really  an  operating  expense,  but  of  amortization  reserves  set  up  out 
of  earnings  to  cover  the  difference  between  the  cash  cost  and  the  ex- 
tended market  value  at  the  termination  of  the  lease. 

Senator  Smoot.  Perhaps  the  earnings  would  not  be  sufficient  to 
pav  the  depreciation. 

ifr.  Merbill.  In  that  case  there  would  not  be  any  depreciation 
reserves.  But  under  no  public-utility  regulation  that  I  know  of  on 
rates  are  rates  fixed  or  allowed  to  be  kept  at  a  figure  which  will  not 
allow  of  such  amortization. 

Senator  Smoot.  There  would  be  a  depreciation  of  the  stock. 

Mr.  Merrill.  What  I  said  was,  it  should  be  taken  over  at  the  fair 
cash  cost  less  amoimts  held  in  amortization  reserves,  which  had  been 
taken  out  of  earnings  for  that  specific  purpose. 

Senator  Smoot.  In  that  case  the  successful  ones  would  not  get  as 
much  out  of  the  property  as  the  fellow  that  was  not  successful  and 
could  not  take  out  any  depreciation. 

Mr.  MMt»TTJ..  That  may  be;  but  I  am  assuming  that  rates  are  fixed 
under  regulations  sufficient  to  permit  of  just  such  retirement. 

Senator  Norris.  I  do  not  see  how  that  would  follow. 

Mr.  Merrill.  It  simply  means  that  the  public  is  already  paying 
these  amortization  reserves. 

Senator  Norris.  Supposing,  Mr.  Merrill,  under  this  law  some 
person  or  corporation  had  gotten  a  lease  for  50  years,  and  that  during 
that  time  improvements  and  inventions  had  made  transmission  lines 
entirely  unnecessary — a  supposition  that,  in  my  judgment,  is  not  at 
ill  unreasonable — for  instance,  the  storage  batteries  had  been  devel- 
oped to  such  an  extent  that  it  was  cheaper  to  store  it  and  carry  it  in 
that  form  than  it  would  be-to  take  it  over  transmission  lines.  Suppose 
the  Government,  at  the  end  of  the  50  years,  decided  to  take  over  the 
property.  Is  it  your  idea  that  the  Grovemment  ought  to  pay  for  all 
those  transmission  lines? 

Mr.  'MxxBOLL.  My  idea  is  this,  in  the  whole  proposition,  Senator 
Norris,  that  a  public  utility  concern  is  a  semipublic  agency,  that  it 
not  only  has  the  utility  responsibilities,  but  the  public  has  respon- 
sibilities as  well.  I  consider  that  the  United  States  Government  acts 
only  as  an  agent  of  the  people,  just  as  the  State  government  acts; 
that  when  the  public  asks  a  corporation  of  this  nature  to  come  in 
and  do  its  business  for  it,  to  serve  in  a  semipublic  nature,  that  the 
paUic  as  well  as  the  corporation,  has  its  responsibilities,  and  the 
public's  responsibilities  are  these,  that  it  shall  protect  the  invest- 
ment whidi  is  devoted  to  its  service  from  anything  which  does  not 
result  from  fraud  or  from  bad  management  of  the  corporation  and 
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that,  in  the  very  instance  you  cite,  I,  as  one  of  that  public  who  hare 
to  pay  rates  for  service,  prefer  to  return  to  that  corporation  the  un- 
amortized value  of  its  obsolete  property  rather  than  to  have  the  cor- 
poration take  on  itself  all  the  risk  in  contingencies  that  can  not  rea- 
sonably be  foreseen.  I  think  it  is  cheaper  in  the  end,  that  we  wiU 
get  cheaper  capital  to  start  with,  and  that  the  power  is  going  to  cost 
uie  consumer  less. 

And  in  the  example  that  you  have  cited — and  I  think  Senator 
Smoot  asked  the  same  question  some  time  ago — I  would  <lo  either  one 
of  two  things:  I  would  either  return  to  that  corporation  the  un- 
amortized cost  of  that  obsolete  i)roperty  at  the  time  of  purchase,,  or  I 
would  extend  its  lease  until  it  could  pay  for  it  out  or  earnings.  I 
believe  anyone  will  admit  that,  should  tlu»  lease  l»e  extended,  the 
public  would  be  required  to  pay  for  that  obsolete  property  out  c*f 
rates  for  the  service.  It  is  therefore  only  a  question  of  whether  it 
shall  be  paid  for  in  a  lump  sum  whenever  there  is  a  desire  to  termi- 
nate the  lease  and  come  into  possession  of  the  property,  or  shall  lie 
paid  for  in  installments  under  an  extension  of  the  lease. 

Mr.  Meriuix.  Certainly;  it  does,  year  by  year. 

Senator  Xorris.  And  those  are  taken  into  consideration  everv  vear 
in  fixing  rates,  and  a  certain  per  cent  goes  off.  But  it  n\a\  l>e  that  it 
happens  all  at  once,  ahuost  lilce  a  revolution. 

Mr.  Mkrrill.  All  at  once,  and  near  the  end  of  the  peri<Kl. 

Senator  Xorrih.  Take  the  same  case  I  put  a  while  ago:  Supp<i«^ 
a  private  c<:rporation  wanted  to  sell;  you  would  n«)t  expect  another 
private  corporation  buying  it  to  pay  for  those  things. 

Mr.  Mkrrhj..  Yvs. 

Senator  Norris.  Should  the  public  pay  any  more  than  a  i»rivato 
corporation  should  pay? 

Mr.  Mkhkiix.  I  douijt  if  it  would  even  under  tlu»  example  you  have 
given,  for  apiinst  the  obsole^-oence  which  the  private*  company  <!«»••* 
not  i)ay  for  is  offset  ot]i<»r  eloincnts  for  whidi  it  iloes  pay.  such  as 
good  will. 

Senator  Norris.  Yes;  that  would  be  proper  in  the  case  *»f  a  private 
conu>any. 

Air.  SIkrrill.  It  pays  the  appreciation  on  the  first  company's 
property. 

Senator  Norris.  Yes. 

Mr.  Mkrru.l.  Now,  as  T  have  said.  I  offset  against  that  o!»sf»leM  enc** 
the  appreciation  of  land  and  the  intangible  items. 

Senator  Noiuus.  Intaiiirible  items  are  not  to  be  paid  for  under  thij? 
bill. 

Mr.  Mkrrux.  Yes;  that  is  perfe<*tly  true.  But  it  is  something  thai 
a  private  purchaser  from  a  privjite  corporation  has  to  pay  for. 

Senator  Norrh.  Ortainly.  Hut  if  the  (Jovemment  wanted  to 
take  it  over  there  is  not  any  reason  so  far  os  I  can  see,  why  the  Gov- 
enuuent  shoidd  pay  for  that  which  itself  has  given. 

Mr.  Mkrimi.l.  No.  But  these  provisions  of  this  law,  as  drafted 
and  now  before  you,  not  only  cut  out  the  value  of  the  lease  given  and 
other  intangible  elements:  they  not  only  cut  out  the  appreciation 
in  valm*  of  the  public  land,  but  the  appreciation  in  value  of  private 
lands  in  c<mne<*tion  therewith.  It  puts  it  down  on  a  frank  basis  of 
return  of  cash  investment,  and,  to  my  miml,  that  is  the  most  equitable 
basis,  and  it  is  the  cheapest  basis  for  all  concerned. 
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With  the  investment  protected  from  start  to  finish,  with  the  in- 
terest rates  at  which  capital  can  be  secured  under  such  conditions 
and  with  the  amount  of  development  that  may  be  expected  to  follow 
there  wiU  be  brought,  in  the  end,  to  the  public  who  pays  for  the 
fiervice,  a  less  rate  than  thev  could  otherwise  get.  It  is  only  on  those 
considerations  that  I  would  recommend  it. 

I  have  here  a  diagram  and  table  that  mav  possibly  be  of  interest 
to  the  committee,  which  simply  illustrate  what  is  the  importance  of 
writing  off  out  of  earnings  the  obsolescence  of  the  property  that 
takes  place  near  the  end  of  a  lease  or  franchise. 

Senator  Clark.  I  think  that  would  be  obvious. 

Mr.  Merrill.  This  was  prepared  in  connection  with  a  somewhat 
different  case,  where  it  applied  to  the  properties  of  the  Pacific  Gas  & 
Electric  Co.,  on  the  .assumption  that  they  were  to  be  put  under  lease 
and  the  entire  property  was  to  be  turned  over  at  the  end  of  the 
lease. 

I  will  leave  this  here,  if  any  of  you  care  to  see  it.  It  simply 
shows  how  extremely  rapidly  the  amortization  rate  runs  up  toward 
the  end  of  the  period,  in  property  invested  toward  the  end  of  the 
period. 

Senator  Norris.  I  do  not  understand.    What  does  that  indicate! 

Mr.  IVIxRRiLL.  This  [indicating]  is  the  property  of  the  Pacific  Gas 
&  Electric  Co.  First,  this  [indicating]  is  the  maintenance  charge,  a 
certain  per  cent,  and  operation  charge,  a  certain  per  cent,  and  this 
[indicatmg],  in  here  between  those  two  lines,  is  the  cost  of  amortizing 
both  the  physical  property  existing  at  the  date  the  franchise  first 
a.s8umes  to  start  and  additions  to  property  thereafter,  so  that  the 
property  shall  be  returned  out  of  the  earnings  at  the  end  of  the 
period. 

Senator  Norris.  In  that  case,  now,  that  assumes  that  the  end  of 
the  period  has  been  charged  off? 

JrLr.  Merrill.  This  [indicating] ;  yes:  that  the  property  should  be 
taken  over  without  charge. 

Senator  Norris.  Exactly. 

Mr.  Merrill.  Now,  of  course,  that  is  not  applicable  to  what  we  are 
discussing  here,  except  that  it  shows  that  as  to  any  properties  that 
might  become  obsolete  toward  the  end  of  the  lease  it  is  entirely  im- 
pr^>able  that  the  company  could  have  amortized  their  cost  out  of 
the  earnings  before  the  end  of  the  lease,  and  therefore  that  there 
would  be  a  direct  loss. 

Senator  Smoot.  You  had  l^etter  put  that  in  the  record. 

(The  diagram  referred  to,  marked  ''A,''  will  be  found  at  the  end 
of  Mr.  Merrill's  remarks.) 

Mr.  Merrill.  The  question  of  adequate  return  upon  the  invest- 
ment is  one  of  the  elements  that  will  determine  the  price  at  which 
capital  can  be  secured,  but  imder  present  conditions  it  is  determined 
entirely  by  the  State  commissions  and  is  hardly  pertinent  to  discuss 

here. 

Another  requirement  for  securing  cheap  capital  is  that  there  shall 
be  certainty  and  reasonableness  of  the  conditions  under  which  the 
kase  may  be  granted.  There  are  certain  conditions  which  are  fixed 
in  the  terms  of  the  lease  itself,  such  as  the  duration  of  term,  renewal, 
etc.,  and  those  should  be  fixed  and  definite  from  the  start.  The 
conditions  that  can  not  be  made  definite  in  the  terms  of  the  lease  are 
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the  rmte  of  return  and  the  character  and  extent  of  service,  because 
those  are  matters  that,  at  least  under  present  conditions,  are  regii* 
lating  by  State  commissions  and  may  vary  from  year  to  year  at  the 

Sleasure  of  the  commissions.  It  is  nothing,  anyway,  that  can  be 
etermined  in  the  Federal  laws. 

The  other  condition  is  elimination  of  unneceasaiy  reetrictions. 

Considerable  has  been  said  before  this  committee  about  the  60  per 
cent  provision,  that  the  permittee  may  not  sell  more  than  60  per  otsnt 
to  distributing  compames. 

I  am  frank  to  sa^  that  such  provision  is  scarcely  necessary  at  the 
present  time;  certainly  in  no  distant  future  those  matters  will  be 
handled  entirely,  and  should  be  handled  entirely  by  the  State  com- 
missions* 

Now,  there  are  two  elements  that  make  up  costs ;  that  is,  the  cost  of 
a  service  or  the  cost  of  power.  One  element  is  the  rate  of  return; 
the  other  element  is  the  capital  cost  of  the  property. 

It  makes  considerable  difference  in  the  State  of  Nevada,  for  in- 
stance, where  I  understand  they  have  been  allowing  about  a  10  per 
cent  rate  of  return  whether  the  capital  on  which  that  rate  of  return 
as  calculated  is  investment  or  is  investment  plus  appreciation  of  land 
and  water  rights,  which  in  a  particular  case  were  28  per  cent  of  the 
total  valuation. 

Senator  Smoot.  Do  you  not  think  that  the  commission,  in  allowing 
that  rate,  took  into  consideration  the  hazards  of  the  market  and  the 
risk  they  were  running  in  transmitting  that  power  into  Nevada  ? 

Mr.  MERRILL.  That  may  have  been  so. 

Senator  Shoot.  Is  it  not  generally  understood  that  that  was  the 
case? 

Mr.  Merrill.  I  do  not  so  understand  it 

Senator  Smoot.  I  so  understand  it,  and  I  also  understand  that  the 
market  conditions  are  such  that  it  is  very  doubtful  whether  the^  can 
even  pay  the  interest  on  their  bonded  indebtedness  and  depreciation 
of  the  plant  out  of  the  rate  that  was  allowed  by  the  utilities  com- 
mission. 

Mr.  Mrrriix.  Evidence  was  brought  before  the  commission  at  the 
hearing  that  the  concern  had  earned  in  the  seven  jears  prior  to  the 
date  of  the  hearing  an  amount  equal  to  its  capital  mvestment 

Senator  Smoot.  I  do  not  know  but  that  mav  he  true  while  the  line 
was  in  the  height  of  its  prosperity,  btit  I  do  know  that  the  power  is 
laying  there  now,  and  wnile  I  do  not  know  what  the  percentage  is, 
there  is  a  very  small  percentage  of  it  l)eing  used. 

Mr.  Mkrrill.  That  may  l)e  i>erfoctl y  true.  I  am  familiar  enough 
with  the  conditions  to  know  tniit  it  has  l)een  a  hazardous  market — 
an  extremelv  hazardous  market. 

Senator  I^orris.  The  hazard  in  that  case  has  all  passed  away,  if 
thev  have  in  seven  vears  made  enough  to  pay  their  entire  cost 

Senator  Smoot.  ^ut  there  is  not  much  left. 

Mr.  Merrill.  I  do  not  know. 

Senator  Sm(h)T.  It  may  last  them  seven  years  or  one  year  or  three 
months — ^nobody  knows. 

Senator  Norris.  However  long  it  lasted,  if  they  have  got  thair 
money  back  there  is  not  much  hazard. 

Senator  Ci<ark.  They  are  starting  over  again. 
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Mr.  MicRHnj..  The  reduction  of  the  capital  cost,  because  the  reduc- 
tion in  the  capital  cost  means  reduction  in  rates,  is  something  in 
which  the  public  is  vitally  concerned.  If  we  start  with  the  assump- 
tion first  that  the  interests  of  the  investor  shall  be  protected  to  the 
e3Ctent  of  his  full  investment,  then  from  the  public  standpoint,  we 
should  say  that  the  capital  cost,  on  which  the  rates  are  figured,  shall 
be  limited  to  that  investment,  and  that  there  shall  not  enter  into  it 
such  elements  as  unearned  increment  in  the  lands  and  water  rights 
and  those  intangible  elements,  such  as  franchise  value  and  going 
value. 

In  order  that  the  capital  charge  may  be  kept  as  low  as  possible  it 
is  necessary  that  power  sites  should  be  retained  in  public  ownership, 
because  once  they  pass  to  private  ownership  no  commission,  so  far 
as  I  am  aware,  can  be  sure  of  the  ability  to  value  them  on  their  cost 
and  not  on  their  appreciated  value.  It  seems  to  me  that  the  re- 
tention of  power  sites  in  public  ownership  and  the  ability  to  pre- 
vent their  capitalization  and,  in  addition,  the  provision,  in  granting 
leases  of  this  character,  to  cut  out  the  unearned  increment  in  the 

Erivate  lands  immediately  concerned  in  the  development,  is  the 
irgest  function  of  the  Federal  Government  in  this  water-power 
atuation. 

A  good  deal  has  been  said  here  about  the  several  functions  of 
the  State  and  Federal  Governments  in  the  matter  of  rate  regula- 
tion. I  can  not  agree  either  with  some  of  those  who  are  favorable 
to  the  bill  or  some  of  those  who  have  been  opposed  to  it.  In  my 
opinion  the  question  of  rate  regulation  is  primarily  a  matter  of 
State  sovereignty,  State  authority,  not  because  I  am  personally  con- 
cerned whether  the  one  or  the  other  does  it,  as  a  matter  of  abstract 
right,  but  because  I  believe  State  regulation  may  be  more  effective. 
The  State  commissions  are  on  the  ground ;  they  have  the  machinery 
to  get  the  information ;  and  so  far  as  State  commissions  are  in  exist- 
ence my  opinion  is  that  they  should  have  complete  control  over  the 
question  of  rates  and  of  service  and  of  capital  indebtedness. 

Senator  Norris.  On  that  point  I  would  like  to  inquire  about  this 
Nevada  corporation  that  so  much  has  been  said  about  in  these  hear- 
ings, or  that  decision  which  has  been  referred  to  by  some  of  the 
witnesses. 

Mr.  MsRRiiJL.  Just  let  me  show  you  on  the  map. 

It  is  this  one  in  here  [indicating  on  map] ;  the  Nevada-California 
corporation,  with  its  generating  plants  all  up  here  in  California  in 
the  Inyo  National  Forest.  They  also  have  a  steam  plant  in  San 
Bernardino.  It  built  this  long  transmission  line  to  San  Benxardino 
in  order  to  dispose  of  the  power  down  in  here  [indicating] ;  and 
recently  they  have  proposed  to  extend  this  line  from  San  Bemardina 
dear  down  to  the  Mexican  border. 

The  rates  that  the  Nevada  commission  allowed  were  in  these  town» 
in  Nevada. 

Senator  Norris.  What  did  they  allow? 

Mr.  Merrill.  Thev  allowed  a  certain  amount  of  return  on  the  en- 
tire  value  of  the  property  which  would  be  served  in  Nevada. 

Senator  Shoot.  Generated  in  California  and  consumed  in  Nevada*. 

Mr.  Merrill.  I  am  not  sure  about  the  proportions. 

Scoiuitor  Norris.  In  which  State  is  the  generating  system? 
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Mr.  Merrill.  This  [indicating]  is  the  generating  system  in  Cali- 
fornia. The  lines  cross  into  Nevada,  and  they  were  clistributing  in 
Nevada. 

Senator  Xorris.  What  per  cent  did  they  allow  them? 

Senator  Smoot.  Ten  per  cent  without  the  increase  in  value  of  land 
and  franchise. 

Mr.  Merrill.  Was  it  not  10  per  cent  with  the  interest  and  7  per 
cent  without  it  ? 

Senator  Smoot.  No;  10  per  cent  without. 

Senator  Norris.  And  where  does  the  17  per  cent  come  in  ? 

Mr.  Merrill.  My  recollection  is  just  a  little  different  from  Sen- 
ator Smooths. 

Senator  Smoot.  It  is  so  long  since  I  have  read  it  that  I  could  not 
say  positively  whether  that  is  true  or  not,  but  as  I  remember  it,  that 
is  true. 

Mr.  Merrill.  But  this  is  what  was  done :  The  Nevada  commis- 
sion fixed  the  rates  in  Nevada  for  a  corporation  supplying  power  in 
Nevada  generated  in  California  and  transmitted  over  into  Nevada, 
which  is  the  same  way  the  State  commission  in  California  fixed  all 
the  rates  down  here  [indicating]. 

Senator  Smoot.  Of  course,  while  that  power  was  generated  in 
California,  there  was  none  of  it  used  in  California:  it  went  out  of 
the  generating  plant  right  over  into  Nevada  before  it  struck  any 
users  of  the  power. 

Mr.  Mrrrilu  I  do  not  think  that  is  quite  right. 

Senator  Smoot.  I  mean  the  original  plant. 

Mr.  ^Ierrill.  I  think  it  supplied  power  down  here  in  Owens 
Valley. 

Senator  Smoot.  I  was  over  there  when  they  were  building  their 
plant.  I  have  not  been  there  for  some  time,  but  I  was  over  there 
when  they  were  building  this  plant,  and  my  4inderstanding  is  that 
they  were  not  selling  any  current  whatever  until  they  reache<l 
Noviula. 

Mr.  Merrill.  The  rates  of  return  allowed  by  the  commission  are 
9  per  cent  on  the  generating  plant  and  transmission  lines,  8  {)er  cent 
on  the  working  capital,  and  11  ver  cent  on  all  other  properties. 

Senntor  Xokkis.  At  tliat  time  luul  this  long  line  in  California  Invn 
constructed? 

Mr.  Mkrrill.  Certainly. 

Senator  Xouins.  What  hnd'thev  paid  the  S4'ven  years  pre«»ding  in 
whieh  they  got  a  return  of  their  entire  capital  investment? 

Mr.  Mkukii.l.  That  was  the  entire  capital  inve.stment  in  Nevada. 
They  rlmr/ired  about  '20  rents  ]h^v  kilowatt-hour. 

Now,  we  have  up  here  in  northem  (^llifomia  another  concern 
slightly  (liferent  in  that  it  has  a  generating  plant  on  each  side  of  tlie 
line,  a  gi^nerating  plant  in  Oregon,  and  generating  plants  in  Cali- 
fornia, and  they  are  interconnected.  The  situation  is  this,  as  1  look 
at  it,  and  it  is  the  situation  in  effect  at  tlie  pn»*^»nt  time:  That  the 
California  ronimis>ion,  in  a  case  like  the  one  we  have  been  discuss- 
ing, will  fix  the  rates  within  the  State  of  California,  and  the  Nevada 
commission  will  fix  them  in  the  State  of  Nevada.  T^n  here  in  the 
nortliern  part  of  the  State  the  Oivgon  commission  will  fix  the  rates 
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in  Oregon  and  the  California  commission  will  fix  the  rates  in  the 
State  of  California.  And  I  must  confess  that  I  can  not  see  any 
difficulty  that  will  arise  out  of  that  practice,  even  though  that  is  a 
case  that  I  presume  would  be  called  mterstate  transmission  of  elec- 
tricity. 

Senator  Norris.  That  would  be  changed  if  this  bill  were  passed, 
would  it  not? 

Mr,  Merrill.  Yes;  if  this  bill  were  passed  in  its  present  form 
those  rates  in  Nevada  and  California  would  be  subject  to  the  juris- 
diction of  the  Secretary  of  the  Interior  instead  of  the  State  com- 
mission of  California. 

Senator  Smoot.  Do  you  not  believe  they  would  be  subject  now  to 
the  Interstate  Conmierce  Conmiission  if  there  is  complaint  made  ? 

)f  r.  Merrill.  I  am  not  clear  on  that,  Senator.  I  am  a  little  doubt- 
ful whether  that  is  interstate  commerce  to  that  extent,  but  if  it  is 
interstate  conunerce,  there  is  no  question,  of  course,  upon  the  proper 
authorization  of  Congress  that  the  Interstate  Commerce  Commis- 
sion can  handle  it.  My  only  point  is  that  I  do  not  think  it  is  neces- 
sary' that  it  should  be  handled  that  way,  and  I  think  it  can  be  better 
and  more  satisfactorily  handled  for  the  people  of  the  communities 
themselves;  that  there  will  be  a  better  understanding  and  a  clearer 
justice  if  it  is  handled  by  commissions  on  the  ground  selected  for 
the  purpose  and  familiar  with  the  conditions. 

Senator  Clark.  If  it  is  interstate  commerce,  do  you  think  the 
Secretary  of  the  Interior  ou^ht  to  handle  it? 

Mr.  Merrill.  I  do  not  think  it  ought  to  be  handled  by  any  ad- 
ministrative officer,  unless  chosen  for  the  specific  purpose. 

Senator  Ciark.  That  is  the  ({uestion  I  wanted  to  ask. 

Senator  Norris.  Now,  in  this  particular  case,  in  Nevada  and  in 
California  which  you  have  been  talking  about,  what  are  the  rates 
in  Nevada  as  compared  with  the  rates  in  California?  How,  as  a 
matter  of  fact,  have  those  two  commissions  fixed  the  rates? 

Mr.  Merrill.  I  can  not  give  you  that  offhand.  I  could  give  you 
the  information. 

Senator  Norris.  They  are  different,  are  they  not? 

Mr.  Merrill.  I  presume  they  are. 

Senator  Norris.  Would  not  a  difficulty  arise  if  the  Nevada  com- 
mission allowed  them  to  have  a  larger  rate  on  their  return  than  the 
California  commission,  and  they  could  transfer  their  energy  as  they 
pleased — that  the  tendency  of  the  company  would  be  to  get  as  much 
of  it  in  Nevada  and  as  little  in  California  as  possible? 

Mr.  Merrill.  No;  because  that  concern  there  would  be  required  to 
extend  its  service  into  California  if  that  service  was  necessary. 

Senator  Norris.  Suppose  the  two  fields,  in  Nevada  and  California, 
demanded  more  power  than  the  company  could  supply — ^the  demand 
for  power  was  too  large  for  the  output  of  the  plant— ^and  there  was 
a  limitation  in  that  respect? 

Mr.  Merrill.  Well,  there  is  this  consideration:  This  company 
must  do  enough  business  down  in  here  (San  Bernardino)  to  pay  for 
their  investment  or  else  throw  it  away.  Assume  that  there  is  only 
enough  in  here  [indicating] ,  that  the  only  development  they  can  pos- 
sibly make  is  insufficient  to  supply  all  the  power  demanded,  and,  that 
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they  desire  to  sell  it  all  to  Nevada  because  they  were  allowed  to  ^et 
more  there,  the  California  commission  could  compel  them  to  main- 
tain their  service  in  California. 

Senator  Norbis.  I  should  think  there  might  be  a  tendency  on  the 
part  of  the  two  commissions,  in  a  case  of  that  kind,  if  there  were 
undeveloped  possibilities  to  be  reached  by  this  plant,  to  allow  large 
rates  in  order  to  have  the  company  develop  tnat  particular  State 
rather  than  to  use  the  energy  in  the  other  State. 

Mr.  Merrilu  But  the  State  commission  in  California  will  not 
allow  that  concern  to  abandon  its  plant  and  withdraw  its  service. 

There  are  only  two  more  points  that  I  might  touch  upon«  and  one 
of  those  is  in  relation  to  rental  char^.  But  I  need  not  discus  it 
before  the  committee^  for  I  took  up  this  matter  quite  fully  before  the 
Public  Lands  Committee  of  the  House,  and  my  discussion  in  regard 
to  it  can  be  found,  if  anyone  is  interested,  by  turning  to  page  450  of 
the  House  hearings,  so  it  will  not  be  necessary  to  repeat  it 

Just  in  closing,  to  answer  again  a  question  that  was  just  presented* 
I  think  that  if  the  Federal  dovemment  has  to  asstune  such  powers 
as  are  provided  in  this  bill,  or  approximately  those  powers,  that 
administration  can  not  be  effective  except  by  a  commission  appointed 
by  the  Federal  (lovernment,  not  even  such  a  commission  as  has  been 
proposed  in  one  bill  already  introduced  before  the  Senate,  namely,  e 
commission  of  three  secretaries,  because  it  is  ab8<ilutely  and  physi- 
cally impossible  for  the  secretaries  themselves  to  handle  such  matters. 
These  are  matters  of  technical  engineerinf^  and  financial  and  eco- 
nomic details  which  can  not  be  satisfactorily  handled,  as  we  have 
had  evidence  times  without  number,  except  bv  technical  commissions. 
We  are  all  of  us  familiar  with  the  results  that  have  come  from  at* 
tempted  control  of  rates  and  service  by  boards  of  aldermen  in  our 
cities  or  bv  city  councils.  It  has  been  a  fiasco  from  start  to  finish. 
We  never  had  any  effective  regulation  that  protected  both  the  public 
and  t])e  investor  until  we  got  our  technically  trained  public  utilities 
commissions,  with  length  of  service  and  sufficient  compeiutation  to 
get  the  right  class  of  men. 

Senator  Sit.rlixo.  In  a  case  of  transmission  of  power  from  one 
State  to  another,  instead  of  leaving  the  regulation  and  control  under 
the  Secretary  of  the  Interior,  why  not  give  the  regulation,  so  to 
speak,  to  the  supervision  of  the  Interstate  Commerce  Commission  I 

Mr.  Mrkriij^.  You  mean  in  a  case  like  that? 

Senator  Stkrlixo.  Yes. 

Mr.  Mkriuix.  Well,  sir,  I  do  not  l)elieve  that  is  necessarv.  Tliat 
is,  where  there  are  those  organized  commissions  handling  this  matt4>r 
under  their  State  law,  I  think  that  thev  can  each  one  handle  it  as  one 
of  the  State  functions  with  nerfect  satisfaction,  without  the  neces- 
sitv  of  someone  coming  in  anu  taking  them  all. 

i^enator  Sti:kmn<».  That  would  not  mean  that  the  Interstate  Com- 
merce Commission  would  interfere  in  each  case,  but  only  U})on  com- 
plaint made  that  then  the  Interstate  Commerce  Commission  shall 
nave  supervision. 

Mr.  Mkkkill.  That  would  be  all  right 

That  is  all  I  care  to  say,  except  that  I  wish  to  add  just  this.  Some 
questions  have  been  asked  before  the  committee,  and  I  have  here,  if 
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anybody  cares  to  have  the  information,  a  condensed  financial  state- 
ment oi  the  California  hydroelectric  systems,  showing;  the  capitaliza- 
tion, bonded  debt,  and  revenues,  and  also  a  tabulation  showing  the 
conditions  imposed  on  modem  mortgages  for  hydroelectric  ronds 
in  the  State  of  California. 

Senator  Nobris.  I  would  like  to  have  them  in  the  record,  Mr. 
Chairman.    I  think  they  would  be  very  valuable. 

The  Chairman.  They  may  be  put  in  the  record. 

Mr.  Mgp^TTj.  They  would  have  to  come  in  as  insert  sheets  in  the 
record. 

The  Chaihman.  Very  well,  let  them  ^o  in  the  record. 

(The  exhibits  refeired  to  by  Mr.  Memll  are  as  follows:) 
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C. 

Table  Uluitrating  probable  retuli  of  applying  a  tdume  of  amcrtizaiion  to  the  p/ropvtiee  of 

the  Pacific  Qae  A  EUctric  Co.,  Cal\fomia. 


Year. 


1910.... 
1911.... 
1912.... 
1913.... 

1914 

1916 

1916 

1917 

1918 

1919 

1920 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1028 

1929 

1930 

1931 

1032 

1033 

1034 

1035 

lo:*«i..,.. 

1037 

io;i 

m 

10*0 

1V41  •*••.. 

104J 

lOU 

lOI.'i 

loin 

llrf  <  ...... 

lOH 

1010 

lOoU 


iW. 


Total. 


Caplulac- 
ooimt. 


8106,000,000 
110,00U,00() 
114, 000,  QUO 
118,000,000 
122,000,000 
126,000,000 
130,000,000 
134.9)0,000 
138,000,000 
142,(XJO,000 
146,000,000 
150,000.000 
164, 000,  (MM 
158,  (XK),  000 
162,(NX),0IIU 
ltiO,(NKJ,OI)0 
170,00(),(X*» 
174,(V)(i,il(M) 
178,  (KM),  UN) 
182. 1)00.  or  )0 
18(>,iX)ii.()00 
100.<MN),()()0 
104,IK)0,I)00 
V.iH.  Vt|l,(K)t) 
2l)2,')'M),<)()0 
200.  (KM),  INN) 
2U).<>'N»,(NN) 
21t.(NNI.(HII» 
218.i|iN>.(N)() 
Z'-WjNtOJNNJ 
22»i. '-'»'>.  «KHt 
2'V>,UH..iNN) 
2H.<-  "  .  NX) 

2iH,l«Nl.lhM) 
212,<00.(MM) 
2lt'*,(iO0.INNI 

2.Vl,IIN),INMi 
2.'>l,(NN),IMNi 
'2  ,S,l|llil,(MN) 
2l.i;,(IIN).(MlO 
Jtrft,lNM).(NN) 


Gross  re- 
ceipts. 


113,360,000 
13,860,000 
14,360,000 
14,860,000 
15,360,000 
15,860,000 
16,360,000 
16,860,000 
17,360,(M)U 
17,860,000 
18,360,000 
18,860,000 
10,3(»0,()00 
10.800,000 
20,360,000 
20,800,000 

I  2i,:ttjo,oiM) 

I  21.M00,(N)0 
22,3(><).(NJ0 
22.H0<),01^) 

2:i,.«iO,uKi 

23.S(j4),OOU 

24.3M\0(M) 

,  2l,H<iO,UiO 

2.'),;tii0.oo'i 
1  25,H«.*',(K«j 

•JO.^iO.fXM) 
.N..S(ill,iNN| 

27.:iiHi,.N)o 

27.SliO,(»iK» 
2^.  :/»'».»'<  <» 

*>.S»-O.IN»0 
;J0.   »«"iO,MN>  I 

:m,xji.<nm) 

.il..iMI.INMI 
,   Jl.VMt.iNM) 
i'2.  Udl.^NI   ' 

.{{,:Urf),>NMi  I 


Mainte- 
nance. 


$1,196,000 

1,240,000 
1,286,000 
1,330,000 
1,376,000 
1,420,000 
1,465,000 
1,510,000 
1,556,000 
1,600,000 
1,645,000 
l,6<.)0,l>00 
1,735,000 
1,78),'«) 
1.82o,(NiO 
l.h.O.fKN) 
1,015,000 
1,060.0(NI 
2,005,  DIM) 

2,o5').OiN) 
2,005.000 
2,  140.(HI0 
2, 1K5.000 

2,2:io,(WH) 

2.27:j,«NIO 
2,H20,(NI0 
2..U..'i.t«>» 
2,410, (NN» 

2.  l.'M.INNf 

2,. 'HI"  ►,<»"•• 
2..'.l.'..iN»o 

2.  VNI.CNNI 

2.«kr..MKi 

2,l>Ml,IN.4> 

2, 72..(NM> 
2,77o.«Ni<) 
2,M'i.iNN) 

2.  Mill.  IN") 

2. 'nil  (Kni 
J.'.IVl.ll»  it 
2,'U'..««i0 


Operation 
;  expenses. 

I 


$6,440,000 
6,670,000 
6,000,000 
7,130,000 
7,360,000 
7,500,000 
7,8'iO,000 
8,050,ilOO 
8,280,(4)0 
8,510,0U) 
8,740,000 
8,070,000 
0,2lN).(N)0 
0,430. (MM)  > 
0,0*.'»,(MNJ  j 
0,H'M),(MN) 

10,  12*l.(NM) 
10.3:iO.(MNI 
10..>SO,(MNI  I 
10,810,(MM)  I 
ll,0|().(NM<  . 
ll,2;0.(MM)  . 
ll,5lM),iNN)   I 

11,  731  •.«*«)  ' 
11,0(>«I,(NN) 

12,  l'«l,'NN) 
12, IJ".INW) 

12.«>'»-i,iN"0 

12,S>4»,    *•*) 

1.4. 1 1').*" I 
14.  U  I. INK. 
I.t.  •.7'i,()'-i» 
1  { .  <N  1 1 .  ( h  M 

ll.a;«i,(Nn) 

li,  i'>«l    INK) 

14,7.'' >,•►■<• 
II, <t  •ll.lMi'i 
I',,  iM'JNMl 

l.'i.  lln.iN*! 
15.«i*n,iN<) 


Total  e  I- 
penaes. 


$7,635,000 
7,910,000 
8,185,000 
8,460,000 
8, 735, 000 
0, 010,000 
9,285,000 
9.560.000 
9,835,(M)ii 

lO,  llil,0(K) 

io,:m5.ooo 

10,(i60,(NM) 

lo,o;i5,(MNi 
11,210.(1011 

ll,4K,'>,i«H) 

ll,7»iO,(NN» 

12.o;i5.(MJo 

12.310,000 
12..%H.'>.(NM) 
12.hOO,(NMl 

13.  l:i5.i<)r^ 
t3.4l0.iMV) 
13.(>K'>.(NM)  I 
1.1,'««^l,  <MM) 
l4.J.i:i.(«(-» 
H.rilo.imi 
|«.7H,-,.(..i 
l.'i,  fy'.i*"!! 

i:>,  u'i,i»N) 
r»,  •*'«..  iMi 

10.  \t*i  !•  ■<» 
M.  «<■>  (*"*• 
l'«,7lM.in«. 

Ih.'i'vt.lNHI 
17.  J»Jl.fNN»  ' 
17.  ki.t  l»N< 
17.  "»|f»  ('<N» 
Ik. UN.  »»N. 
Is,  Vli  <«■■ 
Is.ul  .  IMMi 


Net 

revenues. 


$6,726,000 
6,060,000 
6,175,000 
6,400,000 
6,625.000 
6,850.000 
7,075,WI0 
7,30(>,(«l» 
7.525,000 
7,7a»i,m)0 
7,')75,rtM) 
8,2iHi.<)00 
»,  42;>.»iiNi 
8.b.>),i«i) 

s.sr.^.iMN) 

0,  l<io,()iMi 

o,.avoi»' 

9,.Vi»t.0l«» 
V,:75.'Nk) 
l(i,<aii,iaki 
1«'.22.'».»«*» 
In,  i;ii),iM»i 
li>,(i7.'i.iRM( 

lO.^Nkt.tlNI 
11.12'..«MNI 

ii.:i.vi.(MH 

12.  '.V..'iio 
12.  J»'.<i»» 

i2.i:..i»N» 

|.».->«»  itn- 
1-.  '.'  •  I*"' 
t.<.  I'ii  <v«) 

U,  <7".  'UN) 
i;i.r./'ii  mm 

l3.•^.•  .    INN» 

H.ii .  .imt 

14  J:  ,  INNi 
14.  '4U   ,)««> 

14.72''  (»N) 


Intrn^M 

an«l  'if- 

prvcut  m  o 


$S.664.<M' 

3, 7v..'»»* 
3,021.  ••■ 

4.1.4*.  •• 
4,3**.  ••» 

4,iM.tNI* 

4.(»J1.  •■• 
4.7*1.  ••► 
4.M4  •!• 
6, l>*  •  • • » 
6,.:.^i    ••» 

5,41'     t.. 

:...Vv  »•» 
.s, : «  »•• 
5,'..    ■••• 

b.llH.itll 
|.     ,    %      i«i 

»..»'•  •• 

I .  r-  *  ••• 

I.  /.•  •  •• 

7,n-  •» 

7,j.';  ••» 

7,f  I .  •• 

7,^.  •• 

«.  I  .^  « • 

h.  4-M  ••• 

h,  r.*^  •  •  • 

V.(i.*.|  ••> 

V.  4  »  in 

O.Tv  ••• 

|0  .«»!  <••» 

11  r;-  ••• 

12  I'      ••» 
15. -"^^    ••• 

14    K\-     1    ► 
1  %  »  «       •  •• 

i:  :  •   ••' 


Period  of  amnrtlz'itinn.^ K'i^Mm^A  to  b«  applied  U>  pr)portl<««  hMr)  iin<ti»r  a  It&ttk  tM-min^tlnp  In  60  r^^ri 
Irom  lUte  of  U<«ii-iiK'«,  and  thkt  10  ycin  uro  ro^ititmil  to  (lAv<«l(ip  hu>iat«u  to  %  {utiai  wb«r»  ftxniirtixAU  » 
fuixli  o  ui  Im)  '4>l  lip.     Vrtiul  p<»riiMl  of  iiiii'irtititlt'm.  40  >  txxn, 

Onutal  account. —T-AkMi  ai  $hH.0OO.(K)O  on  Jan.  I,  lOIO.  A'iHumwl  thit  a  normal  tn<rT»a««  wrmM  ?♦ 
$4,001). 000  annn  illy.  In  the  p:v<t  hUi.iry  of  the  compnnv  rtv<»rii;«>  annM-*!  •uIH'I'mh  h  r.*  >i^#ti  rtnnUrm'  i 
gr(«it4ir.  .\'tMimM  tlvit  annual  ImTcaie  will  be  madp.  une>hjlf  by  U*uiiiux«  ot  Uind^,  on«>l«alf  viit  o(  *.  r- 
pU^^  or  by  st-*'*.  .ii't^'riptim. 

Btrulfd  tnJ/V/fi')/"*  .U>Mi<lo<1  Imlobtorlnm^  of  romiMnv  at  nl*ot^  «liti».  appro «lmst«4r  $s;  i*»ii»rt 
Averiijo  tV^tA  of  »»x'<ir»M  Ml,  DiO.  .V\t»ri;«  InlwftU.  5  0'".  por  riMit.  A  mnwl  !b»t  U>n<l4  nul  rrlifr.;  ,t 
dit*  )f  <«<plrill  HI  will  th'  rofun  |»*<l  for  redri'inenl  on  or  tH«'  ire  I'K'rf).  A*'iiin«l  that  onv-half  anituai  ail  I*- 
tUmi  I'l  c»;ot  il  pr  ».t  li^l  for  bv  l.Miinrt*  of  lvin<l»  at  5  jwr  i'i«nt  do*  In  I  »'iO. 

fjDM  rr-ti'4*  -<'onijiin>''4  »»r  t-i<  r«*vii»t,  a\  ilU*»l«»  f'»r  I'MO  t.il  rn  a«  flLVJiOOO  A«nim#d  that  rr  ti 
teriMpt  •  will  iii«TH%M»  f  rN)  iMio  ituvully.  whii'h  is  '\\fr\^i*  ln<Ti«v>4*  tbit  r  xnp  un  \v\^  milnlaU>««i  tn  (1«#  (>•  t. 

Mii'Ufiuitice  -\  .iTi/«'  inilij'iMi  itnv  evpoii  ei  i^  »pi»i«vriM.'  fr  >in  ounpin. '»  rtt'-iCih.  0  percent  of  i;r  wi 
reroip'4.     \%>iim<^l  tbii  tMI.  jmnvni »/««  will  Ji*  miinttln*Ml  b»  th*  futurw. 

O  tfrumj  rx/i"it^t.  -  \  rrt^'<«  p««ri*i«nt  i<«i  a<x^oriUni;  tu  rtronli,  46  par  cf>nt  of  irruss  rerelpts*  Sane  p«r« 
oen'  k.'*  kit' I  ti««il  for  ftihi'**. 

RritTffnrtu  if  tktn.tM  in.tfhfr4nf  —  l^^iimM  thU  both  #Ti«ttnff  and  fiitiir*  bond  UniM  will  be  rwllrc^ 
bv  («j  ui  anmul  pavtnent«,  tiKh  payinMil*  to  lnt<hi<lr  lntMt»it  at  5  p«r  crnt  upun  ait  bonds  of  «erln  ^mt- 
•tari<li'i< 

.4  n^trttrittnn  of  pron^f  nnt  copfrtd  hf  hniul*.  -R«m«lnd^  of  pn)pwtr  oon*l«tlnff  of  $49,n(n,000.  orUlnal 
cii'Oil  \  li'io.  piiM  inniul  iillt(i.»ni  of  t^.oOO.OOO.  to  tw  amortl/M  bv  anniiU  tinklnr-fund  pa>m»(tt 
tti  n'\*\nt  It  S  Tt<tr  emit  r  Mnivxiud  lulara«t  to  at^Miinulile  by  10^  to  the  amount  of  capital  aooount  n^t 
oo ,  wrrt  1  bv  )>  »n  I*  I  In  l««'»t«  ln«»««. 

/>ivil/af«.  -  \  «'im<«l  ibit  compinr  ^h>iild  b«  «ntltlM  to  an  noil  dividend  of  9  per  on  e«pltal  •cmunt. 
V\si  o>hi;nn  4h>vr't.  on  ixi<iiaptlm  tb»t  i  p«r  o«»nt  ilt.('l<*nl«  «h>MM  b«  aUowed.  the  amount  ol  «tork . 
Ik'ild^rt'  unpii  1  <«o'iltv  with  tnt4«rmt  at  5  rxif  ri«nl  whi<'h  wonlii  irM'umiilitf*  undar  the  amortitatkMi  K>h«Ta# 
If  groo  recytipU  a<i\  *nr«l  ai  vltoirn  tn  tna  Ubl«;  that  fct.  If  thara  were  no  tni  rwis  In  ratet  to  ceaaum«r%. 


WATEB-POWEB  BILL. 


divldmd 


Stocklnli]- 

en'umiul 


3,D2.on(i  '    xt.iiai.uiM 


"!■■ 


The  forms  submitted  by  Mr.  Merrill  ar«  as  follows: 


UNITED  STATES  DEPARTMENT  OP  AGRICL'LTURK. 


(Name  o(  applkant) 


(Cm  applied  lor.) 


( Date  at  prlorlt  j  o(  ■ppIlcaUon. ) 
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POWEB   StIFUUITION. 

The company,  baving  on  the day  of ,  1»— ,  tiled  witli  xhm 

district  forester  at an  application,  in  accordance  with  the  regalations  of 

the  Secretary  of  Agriculture,  for  a  permit  to  occupy  and  use  certain  lands  of 

the  United  States  within  the  National  Forest  in  the  State  of  

and  more  particularly  described  in  and  shown  by  the  maps  and  plans  accom- 
panying  said  application  and  made  a  part  thereof,  upon  which  to  construct, 
maintain,  and  operate  certain  project  works  described  in  said  application  for 
the  purpose  of  storing,  conducting,  and,  or,  using  water  for  deTeluplng  power, 
and  for  the  purpose  of  transmitting  said  power,  does  hereby,  in  considemtioo  of 
and  as  a  prerequisite  to  the  approval  of  the  said  application  and  the  grmntJog 
of  the  permit  applied  for,  stipulate  and  agree  as  follows,  to  wit : 

IIFriNITION  or  TEBMS. 

Abticlb  1.  That  the  following  terms  wherever  used  in  this  stipulation  abAll 
have  the  meanings  hereby  In  this  article  assigned  to  them,  vis : 

"Permittee"  means  the company,  a  corporation  organized  and  ex  lut- 
ing under  and  by  virtue  of  the  laws  of  the  State  of ,  and  having  its  office 

and  principal  place  of  business  at in  the  State  of 


tt 


Secretary*'  means  the  Secretary  of  Agriculture  of  the  United  Mtatefl  of 
America,  or  his  successor,  or  his  duly  authorized  representative,  or  such  other 
officer  or  agent  of  the  United  States  as  may  be  legally  designated. 

''National  Forest  lauds"  menns  public  lands  of  the  United  States  reaerveil 
under  the  terms  of  the  act  of  March  3,  IHOl  (26  Stat.,  1095),  as  amendeil  by 
the  act  of  June  4,  1897  (80  Stat,  11). 

*«  Permit,"  as  used  In  this  stipulation,  menns  the  tSniil  power  permit  appllei! 

for  by  the  permittee  upon  the day  of ,  19—,  In  accordance  with  tl.e 

regultalons  of  tUe  Secretary  under  the  net  of  February  15,  1901  (31  Stat..  TlMn. 
and  in  consideration  of  which  this  Rtlpuliitlon  Is  tiled  with  the  district  fomrtt* r. 

"Municipal  punioses'/  means  and  includes  nil  purposes  within  municliol 
powers  as  defined  by  the  charter  of  the  municipal  cori¥>ratlon.  where  any  itu«*h 
purpose  is  directly  pursued  by  the  municipal  coriHiration  itself  with  the  t>ri- 
mary  object  of  promoting  the  security,  health,  good  government,  or  gen««r.il 
convenience  of  its  inhnbitants. 

"Power  business"  m<*an8  the  entire  buslnoHs  of  the  permittee  In  the  gt»nem- 
tlon,  distribution,  and  delivery  of  iwwer  by  means  of  any  one  iwwer  systm.i 
together  with  all  works  and  tiinglble  property  involved  therein,  including  free- 
holds  and  leaseholds  In  renl  pro|)erty. 

**  Power  syirtem  "  menna  all  interconnected  plnnts  and  works  for  the  geoeni- 
tlon,  distribution,  and  delivery  of  power. 

**  Power  proje<'t "  means  a  complete  unit  of  power  development,  consisting  of 
a  power  house,  conduit  or  conduim  contlucting  water  thereto,  oil  Htorage  or 
diverting  or  forebny  reservoirs  used  in  connection  therewith,  the  transnilHititiri 
line  delivering  iK>wer  therefrom,  any  other  miscellaneous  structures  nse«l  \n 
connection  with  said  unit  or  any  part  ther(H)f.  and  ail  lands  the  occufioncy  atul 
use  of  which  are  necessary  or  appropriate  In  the  development  of  |x>wer  In  «:iid 
unit 

"Project  workH"  menns  the  physical  structureii  of  a  |K»wer  proJtH*t, 

"  ronstruction  of  the  proj(*ct  works"  means  the  actual  <*onst ruction  of  dnms. 
water  conduits,  |K>wer  liouseH.  tranHinlHKioii  liiieM.  or  Home  |)ermniient  strtiriure 
necessary  to  the  oi>eratlon  of  the  conii)lete  jMiwer  proJtH*t,  and  d<Mi«  not  Include 
surveyn  or  the  building  of  rotids  and  trails,  or  the  clearing  of  rem^rvolr  9iti*« 
or  other  lands  to  be  iMvupIt**!.  or  the  perforinniice  of  any  work  pn»llmlnary  u> 
the  actual  construction  of  the  t>ermnnent  projet^t  works. 

"OiH»rati<»n  iH»ri«Hl  "  nieaiiH  the  jjerlod  c<»vertHl  by  final  |>emilt  subsequent  li> 
the  act  mil  beginning  of  oi  Miration. 

••  Su  rvey-ci»n  St  ruction  i>eriod"  meann  the  period  covered  by  preliminary  and 
final  pemiitH  prior  to  the  o|)eration  perliKl. 

"  Nominal  stream  flow  "  nieann  the  sum  of  (a)  the  flow  determined  by  averag- 
ing tlie  valuta  eKtiniate<l  for  the  natural  mean  flow  for  the  two-month  (calendar) 
minimum  flow  |)erIod  in  each  succt^slve  flve-year  period  or  major  fraction 
thereof  and  (5)  the  stream  flow  made  available  from  storage  not  by  the  projtn^t 
workH. 

**  Ixmd  factor"  means  the  ratio  of  average  power  output  to  mazlmnm  power 
output 
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"Total  capacity  of  the  power  Bite"  means  the  contlnned  product  of  (1)  the 
factor  0.06:  (2)  the  average  efTective  head,  in  feet;  (8)  the  stream  flow  estf- 
mated  to  be  available  at  the  intake  (in  aecond-feet  and  in  amount  not  to  exceed 
the  maximum  hydraulic  capacity  of  the  project  works)  considered  as  the  sum 
of  (a)  the  nominal  stream  flow  and  (&)  stream  flow  made  available  from 
storage  by  project  works;  and  (4)  a  factor,  not  less  than  the  average  load 
factor  of  the  power  system,  representing  the  degree  of  practicable  utilization 
of  the  stream  flow  estimated  to  be  available,  and  based  on  the  extent  of  prac- 
ticable forebay  storage  and  the  load  factor  of  the  power  system. 

'*  Rental  capacity  of  the  power  site"  means  the  capacity  on  which  the  rental 
cluirgvs  lire  based.  Unless  otherwise  ordered  by  the  Secretary,  it  will  be  de- 
termined by  making  the  following  deductions  from  the  total  capacity  of  the 
jiower  site : 

(a)  Whenever  power  projects  Include  conduit  sites  not  wholly  on  national 
forest  lands,  a  deduction  will  be  made  from  that  part  of  the  total  capacity  of 
Uye  power  site  which  is  due  to  the  use  o(  the  nominal  stream  flow.  This  deduc- 
tion will  be.  in  per  cent,  the  sum  of  (1)  the  product  of  the  proportion  of  the 
average  effective  head  obtained  from  the  dam  by  the  per  cent  of  submerged 
lands  below  the  flow  line  fixed  by  the  average  effective  head  that  are  not 
national  forest  lands,  and  (2)  the  product  of  the  proportion  of  the  average 
effective  beiid  obtained  from  the  water  conduit  (from  Intake  to  tailrace  outlet) 
by  the  per  cent  of  the  length  of  said  conduit  which  is  not  located  on  national 
forest  land& 

<&)  Whenever  power  projects  include  resen-oir  sites  not  wholly  on  national 
fore&t  lands,  a  deduction  will  be  made  from  that  part  of  the  total  capacity  of 
the  power  site  wliich  is  due  to  the  use  of  stream  flow  made  availnble  from 
storage  by  the  project  works.  This  deduction  will  be  the  per  cent  of  the  total 
areia  of  the  reservoir  sites  that  is  not  national  forest  land. 

« r)  I-Yom  the  total  capacity  of  the  power  site  which  remains  after  deductions 
(a)  and  (6)  have  been  made  will  be  made  a  further  deduction,  which,  In  per 
cent,  will  be  the  product  of  the  square  of  the  distance  of  primary  transmission 
in  Boiles,  and  the  factor  0.001;  bat  in  no  case  will  deduction  (c)  exceed  25 
per  cent. 

AMENDMENT  OF   MAPS   AND  PI^NB. 

Abt.  2.  To  construct  its  works  on  the  locations  shown  upon  the  maps  and 
in  acoordnnce  with  the  plans  speciflcally  described  in  its  final  application  for 

permit.  flle<l  with  the  District  Forester  at on  the day  of , 

19 — .  wlkich  said  maps  and  plans  are  hereby  ouide  a  part  of  this  stipulation, 
and  to  take  no  material  deviation  from  said  locations  or  from  snid  plans  unless 
and  until  mjii)e  or  plans  showing  such  deviation  shall  have  been  filed  with  the 
r>; strict  Forester  and  approved  by  the  Secretary;  and  no  deviation  or  amend- 
ment win  be  allowed  which  will  interfere  with  the  occupancy  and  use  of 
national  forest  lands  under  existing  permits,  or  conflict  with  prior  rights  under 
pending  applications. 

Art.  3.  To  file,  within  six  (6)  months  after  the  completion  of  each  part  of 
the  projert  works,  as  required  in  article  5  hereof,  in  the  manner  prescribed  for 
rtriglna)  maiw  of  location,  maps  showing  the  final  location  of  each  part  of  the 
pr«>jwt  works  as  constructed,  if  such  final  location  varies  from  that  shown 
up<>n  maps  originally  filed  or  upon  approved  amendments  thereof;  and  to  file 
iilao  within  six  (6)  months  of  the  completion  of  each  part  of  the  project  works 
as  aforesaid,  in  such  manner  as  may  l>e  prescribed  by  the  Secretary,  detailed 
woilcing  plans  of  each  part  of  the  project  works  as  constructed,  except  of  such 
parts  as  have  been  const rticted  in  compliance  with  the  plans  originally  filed  or 
aifproved  amendments  thereof. 

BCOIlfNINO   AND  COMPI^ETION   OF  CONfiTHUCTION   AND   BEGINNING  OF  OPEEATION. 

Amt,4^  To  l>egln  the  construction  of  the  aforesaid  project  works  on  or  be- 
fore— and  thereafter  diligently  and  continuously  to  prosecute  such  con- 
stnKtioo*  unless  such  construction  is  temi)orarily  interrupted  by  climatic 
conditions  or  by  some  special  or  i)eculiar  cause  beyond  the  control  of  the 
permittee. 

*  Tb^*  fiirtor  O.OR  repreffonts  the  horsepower  Rt  70  per  cent  efflclency  of  a  »econd-foot 
of  wat«r  falling  through  a  bead  of  1  foot 
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Ajit.4.^  To  begin  the  conBtructlon  of  the  following  several  pnrtii  of  the  af<Ti-. 
said  project  works  on  or  before  the  several  dates  In  this  article  iqierlfltxl.  sr  <) 
thereafter  diligently  and  continuously  to  prosecute  such  construction.  un%*^ 
such  construction  is  temporarily  interrupted  by  climatic  conditions  or  by  it«.:i « 
special  or  peculiar  cause  beyond  the  control  of  the  permittee. 

(1)  On  or  before ^  I  Part  I,  consisting  of . 

Art.  5.'  To  complete  the  construction  tind  begin  the  otierntion  4>f  the  afore^l  1 
project  works  on  or  before 

Abt.  5.^  To  complete  the  construction  and  begin  the  operation  of  the  ft)l]owlrc 
several  parts  of  the  aforesaid  project  works  on  or  before  the  ftevenil  date^  In  ti  .* 
article  specified. 

(1)  On  or  before ,  Part  I,  conRisting  of . 

Abt.6.  That  it  is  understood,  if  upon  any  one  of  the  dates  speclfie<l  In  Artlcie 
4  hereof,  nuless  the  time  is  extended  by  the  written  approval  of  the  S4H*retu'y' 
after  a  showing  by  the  permittee  satisfactory  to  the  SmTetary  that  sitcb  U-j  fi- 
ning of  construction  of  that  imrt  of  ^he  proje<*t  works  rw|uln»d  to  lii.\i»  int-'i 
begun  on  the  specified  date  has  been  prevented  by  the  act  of  Ood,  or  l)y  tu«» 
public  enemy,  or  by  engineering  difficulties  that  could  not  reasonably  have  h***-:! 
foreseen,  or  by  other  special  and  peculiar  cause  beyond  the  control  of  tbe  i<^r- 
mittee,  that  thereupon  the  permission  to  occupy  and  use  National  Fon^nt  Lanii* 
for  all  parts  of  said  project  works,  the  construction  of  wblcb  has  not  been  beiriin 
on  said  date  shall  terminate  and  become  void;  and  that  the  permit,  in  so  far  .«» 
such   parts  of  said   i)roje<*t   works   are  concerned,   shall    Inn'ome  f»f  no  efT«««*t 

Abt.  7.  That  it  is  understood  that  the  dates  siteclfled  in  Article  5  hereof  f<T 
the  completion  of  construction  and  the  beginning  of  oi)eratlon  of  the  mnernl 
parts  of  the  project  works  will  be  extended  only  \\\xm  the  written  apprt»«a:  of 
the  Secretary,  after  a  showing  by  the  iH»rmltte*»  satisfactory  to  the  SwnM.iry 
that  the  completion  of  construction  and  beginning  of  o()enitlon  has  bi'^'n  pn'\ctitii| 
by  the  act  of  God,  or  by  the  public  enemy,  or  by  engineering  dltficultles  tl.at 
could  not  reasonably  have  been  foreseen,  or  by  other  hikm^IsI  and  iH*ctiUsr  oa-  ••» 
beyond  the  control  of  the  i)ermlttee;  and  if  such  extension  he  not  appnn«HL  th.it 
thereupon  the  i)ermlssion  to  occupy  and  use  National  Forest  lands  fnr  stich  |Kiri« 
of  said  project  shall  terminate  and  be(*onie  void,  and  that  tlie  |NTnilt«  fn  »»  far 
only  as  such  parts  of  said  project  works  are  concenuHl,  sliall  lM'<M)nie  of  no 
effect 

Abt.  8.  That,  except  when  prevented  by  the  act  of  tJod,  or  by  the  puh'ic 
enemy,  or  by  unavoidable  accidents  or  c<mtlngencles,  the  iM»rmittt»e  will.  aft.T 
the  beginning  of  oiieratlon,  continuously  o|ierate  for  the  develoitinent  <»f  i»i»w*»r 
the  proje<'t  works  constructwl,  nialntaliuMl.  ami.  or,  <»i»<*rated.  in  whole  or  In  i»:ir*. 
under  the  permit,  unless  ui)on  a  full  and  satisfactory  showing  of  tbe  n-nmui^ 
therefor  this  requirement  shall  be  temi»orarlly  walvwl  by  the  written  ci>ns»»nt 
of  the  Secretary. 

OATAOXTm  OF  FowBB  arnB. 

Abt.  0.  That  the  total  capacity  of  the  twwer  site,  permission  of  the  occupaiii-T 
and  use  of  which.  In  whole  or  In  |»art,  has  b4H»n  applied  for,  shall,  for  the  pur 

poses  of  this  stipulation.  l)e  deenie^l  and  taken  to  tM» horse|>i»wer.  dlf»trtl»- 

uted  as  follows: and  that  the  part  of  the  aforesaid  t«»lal  caimcUy  wh!.h 

is  due  to  the  use  of  the  nominal  stream  flow  shall,  for  the  pur|M»m*a  of  thi^ 

Stipulation,  be  d«>emed  and  taken  to  be ht»rse|Niwer,  distrlbutiHl  as  fniloww: 

and  that  the  imrt  of  the  aforesaid  total  (•aiwicUy  which  Is  due  to  the  u*o 

of  stream  flow  made  available  from  storge  by  the  project  works  shll,  for  the 

pur|H)ses  of  this  stipulation,  be  d<MMn(»d  and  taken  to  be^ hi»nii»i>««wer,  d-^- 

trlbuted  as  follows: it  being  unftrrnifmd  that  if  any  appmveil  alterations 

or  anHMidnHMJtH  of  the  nnips  of  j.MMtlon  or  pl.tfis  of  |»ri»J«v!  work*<,  iis  pnnldi-l 
for  in  Article  2  and  Article  3  hereof,  or  any  jxTmancn^  chanRt*  In  the  nominal 
stream  flow,  due  to  storage  or  otlu'rwim*.  shall  result  in  on  in«Tease  or  di'cren*** 
in  the  tot  Ml  rnpailty  of  the  iM>wer  mUo.  or  of  either  p.rt  theitnif.  «»r  of  bi»th.  n« 
said  <-aiwi«ltlt'>»  ;ire  iierehihefjue  tnkeii.  sii.l  Inrreamsl  or  de«-n'as4M|  iMiwer cMpup- 
HieM  sh;.ll.  from  the  hev'limmr  «»f  tlie  iMlfUdni  yeir  next  sUi-i'iMHiln::  the  date  of 
such  approval,  or  of  such  change  In  nominal  stream  flow,  be  deemed  and  tsk^m 

tfi*.'  t».«    nr*t   fnrm  nf    \rH«-N'i«  ■•  wml  5  i%  li.»n  »"it   ono  iintM»l«t'^  po«<»r  pmjrrt  la  lu  N« 
«N.t.-tni.  »«^1    nw\    U    \n   Inil.lvUnt.lr    »••   ^.•p:»»'rttr   tt    Into   tni.   or    inorr   iltlitji   of   .nii«tt\l-*1    •' 
\V\uu  H.  \.r:il  .li-lliut  |Mm.*r  proj.i  t<  nrr  IhvoIvimI.  «r  w  li.  n-  It   am*   l»«»  «l»««»ri»M«»  to  .n»  M^ 
•   *ii.»li-  pu.r    i»nM.  .'t    liiln  tw..  oi    iiir>ri-   ut.iu  of  i.jii»ini*'iu>ii.  u«i«   the  •♦M'JOd   forui   of 
Aril'-*  4  .thil  .".      rmuM'l  foiiii  ii«>t  U"**-!!. 
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to  be.  for  tbe  purposes  of  this  stipulation,  the  capacities  of  the  power  site  occu- 
pied and  used,  in  whole  or  in  part,  under  the  permit;  and  it  being  further 
understood  that  if  at  any  time  not  less  than  ten  (10)  years  after  the  original 
or  after  the  last  preceding  determination  of  the  said  total  capacity  of  the  power 
site,  or  of  either  part  thereof,  or  of  both,  either  the  permittee  or  the  Secretary, 
oo  the  ground  of  inaccuracy,  insufficiency,  or  inapplicability  of  the  data  upon 
which  sjiid  original  or  said  last  preceding  determination  of  said  capacities  was 
m.^d(*.  shiill  apply  for  or  give  notice  of  review  of  snid  original  or  said  last  pre- 
ceding determination,  then  and  thereupon  such  review  shall  be  taken  by  the 
Seorfiary  nnd  a  redetermination  of  the*  capacities  shall  be  made,  and  the  said 
redetermined  capacities  shall,  for  the  purposes  of  this  stipulation,  nnd  from  the 
be»;tnn{ng  of  the  next  calendar  yenr,  be  deemed  and  taken  to  be  the  capacities 
of  the  power  site  occupied  and  used,  in  whole  or  in  part,  under  the  permit. 

RENTAL  CHABGES. 

AST.  10.  To  pay  annually  in  advance  from  the  first  day  of  January,  191 — ,  to 

tbe National  Bank  of (United  States  depository),  or  such  other 

Ooremment  depository  or  officer  as  may  be  hereafter  legally  designated,  to  be 
placed  to  the  crdit  of  the  United  States,  a  rental  charge  for  the  occupancy  and 
UAe  of  the  lands  of  the  United  States  described  and  shown  upon  the  map3  herein- 
before referred  to,  which  rental  charge  shall  be  calculated  from  the  "rental 
oupaclty  of  the  i)ower  site."  as  defined  in  article  1  hereof,  at  the  following  rates 
per  horsepower  per  year: 

For  tbe  unexpired  portion  of  the  calendar  year  and  for  the  first  full  cal- 
endar year  of  the  sur^-ey-construction  period,  and  similarly  for  the 

operation  period $0. 10 

For  the  second  full  calendar  year  of  each  of  said  periods .  20 

For  the  third  year .30 

For  the  fourth  year ,40 

For  the  fifth  year .60 

For  the  sixth  year .60 

For  the  seventh  year .  70 

For  the  eighth  year .80 

For  the  ninth  year .  90 

For  the  tenth  and  each  succeeding  year 1. 00 

U  being  nnderstood  that  said  estimated  rental  capacity  may  be  adjusted  an- 
nua lly  by  the  Secretary  to  provide  for  changes  in  ownership  of  lands  in  reser- 
voir sites  and  on  water  conduit  lines  nnd  for  changes  in  length  of  primary 
transmission;  and  it  being  further  understood  that  at  any  time  not  less  than 
ten  (10)  years  after  the  issuance  of  the  permit,  or  after  the  last  revision  of 
rates  of  rental  charge  thereunder,  the  Secretary  may  review  such  rental  rates 
and  impose  such  new  rental  rates  as  he  may  decide  to  be  reasonable  and  proper: 
f^rovided.  That  such  rental  rates  shall  not  be  so  increased  as  to  reduce  the 
margin  of  income  (including  appreciation  in  land  values)  from  the  power 
project  or  projects  under  the  permit  over  proper  actual  and  estimated  ex- 
pensefi  (including  reasonable  allowance  for  renwals  and  sinking-fund  charges) 
io  an  amount  which,  in  view  of  all  the  circumstances  (Including  fair  develop- 
taent  exi^enses  ond  working  capital)  and  risks  of  the  enterprise  (including  ob- 
•olescence.  Inadequacy,  and  supersession)  is  unreasonably  small;  but  the  burden 
of  proving  such  unreasonableness  shall  rest  uiK>n  the  i>eruiittee. 

A«T.  11.  That  it  is  understood  if  the  permittee  completes  the  construction 
and  begins  the  o!>eration  of  each  of  the  several  parts  of  the  aforesjild  project 
w«>rk»  within  the  i^eriods  provi(le<l  for  in  article  5  hereof,  or  any  approved  ex- 
tension thereof,  that  then  and  thereui)on  all  charges  for  the  occupancy  and  use 
of  national  forest  lands  for  said  part  of  said  project  works  so  completed  and 
operated  which  have  been  paid  prior  to  the  date  of  such  completion  and  opera- 
tion will  l)e  credited  to  the  permittee  and  will  be  applied  to  the  payment  of 
ch.trges  due  at  the  date  of  such  completion  and  operation  or  to  become  due 
thereafter. 

Abt.  12.  That  it  is  understood  If  any  part  of  the  power  developed  by  the 
project  works  under  the  permit  is  used  by  the  permittee  itself  for  irrigation  as 
auxiliary  to  irrigation  works  owned  and  operated  by  the  permittee,  or  for  the 
temporary  development  of  power  to  be  used  In  the  construction  of  permanent 
project  works  under  permit  to  the  permittee,  that  such  a  proportional  part  of 
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the  full  schedule  dharg«  for  any  calendar  year  will  be  credited  to  the  permittee 
as  the  power  developed  by  the  project  works  and  used  for  tiie  pnrpoaea  atxne 
named  bears  to  the  total  output  of  the  project  works  for  said  year;  and  that 
all  amounts  so  credited  will  be  applied  to  the  cancellation  of  charges  as  tbcy 
may  thereafter  become  due. 

Art.  13.  That  it  is  underRtood  if  nny  part  of  the  aforesnld  rental  cfa.««rre 
payable  as  hereinliefore  provided  shall,  after  due  notice  has  been  glveo,  be  in 
arrears  for  six  (B)  months,  that  then  and  thereupon  the  iiermlt  and  the  an- 
thority  granted  thereunder  to  occupy  and  use  national  forest  lands  shall  cer* 
oiinate  and  be  void. 

Abt.  14.  That  the  decision  of  the  Secretary  shall  be  final  as  to  all  matters 
of  fact  upon  which  the  calculation  of  the  capacities  or  charges  dei tends. 

RECORDS   AND   ACCOUNTS.. 

Abt.  15.  T'pon  demand  of  tlie  Se<Tet«ry  to  install  at  wich  plaotw  nml  maintnii* 
In  good  operating  condition  in  such  manner  as  shall  be  approved  by  the  8<M*rf- 
taryi  free  of  all  exi)ense  to  the  United  States,  accurate  meters,  measuring  w«4ra 
gauges,  and,  or,  other  devices  approved  by  the  Secretary  and  ade<iuate  for  tb** 
determination  of  the  amount  of  power  developed  by  the  project  works  and  «tf 
the  flow  of  the  streams  from  which  the  water  is  to  be  diverted  for  the  o|)erBti««ci 
of  said  works,  and  of  the  amount  of  water  used  In  the  openition  of  said  wurkn. 
and  of  the  amounts  of  water  held  In  and  drawn  from  storage:  to  keep  acriiratf 
and  sufficient  records  of  the  foregoing  to  the  satisfaction  of  the  Secretary:  and 
to  make  a  return  during  January  of  each  year,  under  oath,  of  such  of  the  rv«M»r<i«> 
of  measurements  for  the  year  ended  on  December  31.  precetllng.  made  by  or  lu 
the  possession  of  the  permittee,  as  may  be  required  by  the  Secretary. 

Art.  10.  That  the  books  and  records  of  the  |)ermittee  in  so  far  ps  they  cfmt.-iln 
Information  concerning  the  power  project  or  projects  under  the  tfemilt,  or  t:i#» 
power  buKinoHH  c<»n(lu('tlon  in  conne<*tton  tlierewlth.  shall  he  open  at  all  tluM^ 
to  the  insfiection  and  examination  of  the  Secretary. 

Art.  17.  U|)on  demand  of  the  Secretary  to  maintain  In  such  form  as  the  S«^- 
retary  may  prescribe  or  approve  a  system  of  accounting  of  the  entire  power  bi.-l 
ness  transacted  in  connection  with  the  |K)wer  project  or  projects  under  the  |M»r' 
mit,  and  to  render  annually  such  rei>ortB  of  said  power  bui«iiiera  ns  the  SecretAnr 
may  direct:  Provided,  howrvrr.  That  if  the  laws  of  the  State  In  which  the  s:Md 
power  business  or  any  |mrt  thereof  Is  transacted  require  |)eriiHli<*nl  re|)orts  fnun 
public-utility  corporations  under  a  uniform  s>'8tem  of  accounting.  c<»pios  of  si:rb 
reports  so  made  will  be  accepttnl  as  fulfilling  the  requirements  of  this  nrtlc^te. 

UISCKIXANBOUa   REQUIRBM  ENTS. 

Art.  18.  To  protect  all  (lovernment  and  other  telephone,  tek^niph.  and  powor 
transmission  lines  at  crosHlng  of  and  at  all  places  of  proximity  to  the  iiermlttiv's 
transmission  lines  In  a  workmanlike  manner  ac<'ording  to  the  uHual  stnudanlH 
uf  s;ift>ty  for  C4»tistni('tinn.  op<'i'"ti<>it.  and  iiuiliitoiiatico  In  sii4'h  imihc^h;  and  ti* 
mnint.'iln  the  transmission  \Uu*s  In  such  niiiiincr  hh  not  to  UH*n:u'e  lift*  or 
pri»|x'rty. 

Art.  19.  To  clear  and  keep  clear  all  lands  of  the  iH>wer  projwt  for  such  width 
and  In  such  manner  as  the  Secretary  may  direct. 

Art.  2<>.  To  <liKpoH(«  of  nil  brush.  n*fnH4».  or  uiiumhI  tinilH»r  on  national  forest 
lands  resulting  from  the  (H)nst ruction  and  maintenance  of  the  project  works  as 
may  be  required  by  the  Secretary. 

Art.  21.  To  build  and  repair  roads  and  trails  as  required  by  the  Sei»retary, 
whenever  any  existing  roads  or  tniils  are  dcHtntycHl  or  InJunHl  by  the  c*unsiruo- 
tlon  work  or  tlotMliii^  ini'liT  \\u*  \H*ru)\\  :\\u\  to  Imlid  luitl  tn'lnt.iln  no<'i»««Hnry  nutl 
s!ilt:ihlo  crMH^lni."*,  i\^  r«H|iilnMl  )>\  tlu»  Sr.'n't;try.  fi»r  all  ro;uN  anil  tralU  wir«*h 
Intersect  the  water  conduit.  If  any.  constructed,  nnilntalned.  and  o|>erated  under 
the  iiennlt. 

Art.  22.  To  do  everything  rcasona!)le  within  Its  pi»wor  and  to  require  of  Its 
employees,  contractors,  and  eniploy«M»s  of  contractors  to  do  all  reasimably  within 
llH'lr  p'twrr.  lH»!h  Imlr)  viidtMif  ly  nml  upon  th«»  rrtpio'^t  of  llic  Knrrnt  otllivr^t.  to 
pn»\»*Mt  nnil  Huppn'^s  f«»n'H|  Mn»^  uinmi  i*iu\  n»'nr  Iho  laniN  U*  he  ^H^•Ul^U^l  uiph*; 
the  jwrnilt 

Art.  23.  To  pay  In  advance,  as  nnjulred  by  the  Secretary,  to  the  l;nlted  States 
deiM>sitory  or  otTlren  n^  uIhmc  sot  forth  In  arth'lc  10  her(*<»f.  to  Im*  placeil  to  the 
credit  of  the  Tnlted  States,  the  full  value  as  fixed  by  the  Secretary,  of  all  timber 
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cut,  injured,  or  destroyed  on  National  Forest  lands  In  the  construction,  main- 
tenance»  or  operation  of  the  project  works. 

Abt.  24.  To  pay,  on  demand  of  the  Secretary,  to  the  United  States  depository 
or  officer,  as  above  set  forth^in  article  10  hereof,  to  be  placed  to  the  credit  of  the 
United  States,  full  value  for  all  damage  to  the  lands  or  other  property  of  the 
United  States  resulting  from  the  breaking  of,  or  the  overflowing,  leaking,  or 
seeping  of  water  from  the  project  works  constructed,  maintained,  and,  or,  op- 
erated under  the  permit,  and  for  all  other  damage  to  the  lands  or  other  property 
of  the  United  States  caused  by  the  neglect  of  the  permittee  or  that  of  its  em- 
ployees, contractors,  or  employees  of  contractors. 

Ajtt.  :!5.  To  inilemnlfy  the  United  States  against  any  liability  for  damages  to 
life  or  property  arising  from  the  occupancy  or  use  of  National  Forest  lands  by 
the  permittee. 

Abt.  26.  To  sell  power  to  the  United  States,  when  requested,  at  as  low  a  rate 
as  Is  given  to  any  other  purchaser  for  a  like  use  at  the  same  time  and  under 
similar  conditions,  if  the  permittee  can  furnish  the  same  to  the  United  States 
without  diminishing  the  quantity  of  power  sold  before  such  request  to  any 
other  customer  by  a  binding  contract  of  sale:  Provided,  Tliat  nothing  in  this 
article  shall  be  construed  to  require  the  permittee  to  increase  its  permanent 
works  or  to  install  additional  generating  machinery. 

Abt.  27.  To  abide  by  such  reasonable  regulation  of  the  service  rendered  and 
to  be  rendered  by  the  permittee  to  consumers  of  power  furnished  or  transmitted 
by  the  permittee,  and  of  rates  of  payment  therefor,  as  may  from  time  to  time 
be  prescribed  by  the  State  or  any  duly  constituted  agency  of  the  State  in  which 
the  service  is  rendered. 

Abt.  2R.  (8uoor«»ded  by  attached  form  of  art  28.) 

Abt.  29.  That  in  respect  to  the  regulation  by  any  competent  public  authority 
of  the  service  to  be  rendered  by  the  permittee  or  the  price  to  be  charged  there- 
for, and  in  respect  to  any  purchase  or  taking  over  of  the  properties  or  business 
of  the  iiermlttee  or  any  part  thereof  by  the  United  States,  or  by  any  State  with- 
in which  the  works  are  situated  or  business  carried  on  in  whole  or  in  part,  or 
by  any  municipal  corporation  in  such  State,  no  value  whatsoever  shall  at  any 
time  be  assigned  to  or  claimed  for  the  permit,  or  for  the  occupancy  or  use  of 
national  forest  lands  granted  thereunder,  nor  shall  the  permit  or  such  occu* 
pancy  and  use  ever  be  estimated  or  considered  as  property  upon  which  the  per- 
mittee shall  be  entitled  to  earn  or  receive  any  return,  Income,  price,  or  compen- 
sation whatsoever. 

ABT.  90.  That  the  works  constructed,  or  to  be  constructed,  maintained,  and, 
or.  u|ierated  under  the  i^ermit  will  not  be  owned,  leased,  trusteed,  possessed,  or 
controlled  by  any  device  or  in  any  manner  so  that  they  form  part  of,  or  In  any 
way  effect  any  combination  In  the  form  of  an  unlawful  trust,  or  form  the  sub- 
ject of  any  unlawful  contract  or  conspiracy  to  limit  the  output  of  electric  energy, 
or  are  in  restraint  of  trade  with  foreign  mitlons  or  between  two  or  more  States 
or  firlthln  any  one  State  in  the  generation,  transmission,  distribution,  or  sale 
of  electrical  or  other  power. 

In  witness  whereof  the  permittee  has  executed  this  stipulation  on  the 

daj  of 9 1^—. 

[■SAL.]  

By 

Attest: 

Becretarp. 

\XT,  2S.  That  upon  demand  therefor  in  writing  from  the  Secretary  to  sur- 
render the  permit  to  the  Unite<l  States  or  to  transfer  the  same  to  such  Stiite 
or  municipal  corporation  as  the  Secretary  may  deni^nate.  and  on  the  conditions 
f|«cifled  in  this  paragraph;  also  to  give,  grant,  bargain,  sell,  and  transfer  with 
the  permit  (upon  such  demand  and  ui)on  s^iid  conditions)  such  works,  equip- 
nu*ot.  structures,  and  proi)ert3'  then  owned  or  held  and  then  valuable  or  servlce- 
sbie  In  the  generation,  transmlHsion,  or  distribution  of  ele<.*trlcal  or  other  power, 
sod  which  are  then  dependent  In  whole  or  in  part  for  their  usefulness  upon 
th/e  continuance  of  the  permit,  as  may  have  been  determined  by  agreement 
with  the  Secretary  and  embodied  in  the  aforesaid  stipulation:  Provided, 
hofwever.  That  such  agreement  and  such  stipulation  shall  Include  only  complete 
miita  of  construction  or  of  development:  And  protHded  further.  That  if  such 
agreement  or  stipulation  shall  not  Include  all  such  aforesaid  works,  equipment* 
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Structures,  and  property  as  are  dependent  in  whole  or  In  part  for  their  um^- 
fulness  uiK)u  the  continuance  of  the  permit,  the  i>eru)ittee  nhall  waive  all  ri^ht 
to  demand  or  receive  consequential  damages  for  the  severance  of  unj  protti-rty 
taken  under  the  provisions  of  this  paragraph  fiy>m  any  proiierty  not  taken. 
The  Secretary  may  require  such  surrender  if  the  United  Statesi  ahnll  denlre  t<> 
take  over  the  permit  and  proiierties,  or  he  may  designate  as  such  tnmsferee 
any  State  or  municipal  corporation  which  shall  desire  such  transfer:  I'nut^td, 
however.  That  no  munlciiml  corporation  shall  be  so  designatiHl  unless^  by 
proceedings  in  a  court  of  competent  Jurisdiction  It  shall  have  been  determined 
that  such  a  municipal  cori)oratiou  has  the  right  to  acquire  such  prot»erfy 
And  provided  further^  That  no  municipal  cori)oratlon  shall  be  ho  dt'tfignjit«*«l 
unless  it  also  has  the  power  to  acquire  the  said  pro|ierty  and  right**  of  tb*- 
permittee  in  accordance  witli  the  following  conditions:  Such  surrender  or 
transfer  shall  be  on  condition  precedent  that  the  United  States  or  such  tnit:**^ 
feree  shall  first  pay  to  the  i)ermlttee  the  reasonable  value  of  all  ssild  work*i. 
equipment  structures,  and  other  tangible  property  and.  in  ntldition  therec«>.  .t 
bonus  of  three-fourths  of  1  per  cent  of  such  reasonable  value  for  e.:<*h  fu'. 
year  of  the  unexpired  tenn  of  the  i^ermit.  Such  rtMSonabte  value  nhnll  ii«»: 
Include  any  sum  for  any  permit,  franchise,  or  right  granted  by  the  Uuiti^i 
States,  by  any  State,  or  by  any  municipal  cor|)oratlon  In  exn^ss  of  tho  aiiMnint 
(exclusive  of  any  tax  or  annual  charge)  actually  paid  to  tht*  Uniied  State's  o.- 
to  suoh  State  or  municipal  cori)oratlon  as  the  comfiensation  for  tht*  prunilns 
of  such  permit,  franchise,  or  right,  or  any  sum  for  any  other  intnng1l>le  pn^i- 
ertles  or  values  whatsoever,  It  being  the  intent  of  this  paragraph  that  all  Mi«*h 
Intangible  values  shall  be  coveretl  by  the  t>onus  herein  pnivide«l  for  Surb 
reasonable  value  shall  be  determined  by  mutual  agreement  ttetween  th<>  p.irtif*« 
in  interest  and.  in  case  they  can  not  agree,  by  a  board  of  arbitration  of  thr***- 
members.  one  of  whom  shall  be  named  by  the  permittee  and  one  by  the  trans- 
feree; the  third  shall  be  elthei  the  Secretary  or  some  representative  whom  b# 
may  name.  The  reasonable  value,  for  the  porposes  of  such  determination,  of 
such  works,  equipment,  structures,  and  other  tangible  pro|)<'rty  sh'ill  b«»  th* 
actual  and  necessary  cost  thereof  or,  If  such  original  cost  can  not  t»e  d<*terniit)*«<l 
with  reasonable  certainty,  shall  be  the  cost  of  reproduction  of  unch  works 
equipment,  structures,  and  other  tangible  pn)|)erty  undor  substnntlnllr  th« 
same  conditions  as  exlsto<l  at  the  time  of  the  original  (*onMtrnctlon  and  at 
prices  for  labor  and  material  which  shall  l>o  the  avemice  of  such  i«rlft««  f<»r  th«» 
five  years  next  prcco<llng  the  date  of  vnl nation,  less  a  iienn»ntitge  of  wi<*b 
orlidnal  or  such  reproduction  cost  equal  to  the  i>or  rent  of  pbyshttl  ;in.| 
fuiK'tlonal  deprorlation  of  the  existing  works,  equipment,  structures,  and  other 
tangible  property. 

Form  ni». 

(Rcvl«fMl  Hoc.  20.  1018. > 

t'NITEI)  BTATR8   DRPAllTMKNT  OP   .\ORirt'LTt'RR. 

rottRAT  HSR VI  re. 


,  Water  iwwer. 


<\nm<>  of  itpiillc'iiiit.) 

'  i T^»7' Vppir.»Trfor7)  (fniteof  prtoHty  of  •ppllestton. > 


F^NAL   POWEB   PbBUIT. 


Whereas  the  Company   (hereinafter  called  **  the  permittee*')   filed 

with  the  district  forester  at  on  the  day  of  ^  1»— ,  In  ae- 

cordance  with  the  regulations  of  the  Se<*retary  of  Agricalturt  (hereinafler 
called  **  the  SecreUry  ")  under  the  act  of  February  15.  1001,  an  appllcaUoa  for 
pennisfllon  to  occupy  and  use,  for  the  development,  transmUslon.  and  dlotrlbn- 
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tloD  of  power,  ceitnin  lands  of  the  United  States  within  the national 

forest,  in  the  State  of ,  and  more  particularly  described  and  shown  by 

the  maps^  field  notes,  plans,  estimates,  and  data  accompanying  the  said  applica- 
tion; and 

Whereas  the  aforesaid  maps  and  plans,  as  hereinafter  specifically  described!, 
have  been  adopted  by  the  permittee  as  the  maps  of  the  approximate  final  loca- 
tion and  as  the  approximate  plans  of  the  project  works  which  the  permittee 
proposes  to  construct  under  this  permit;  and 

Whereas,  the  permittee  has  paid  to  the  National  Bank  of  

(rnited  States  Depository),  to  be  placed  to  the  credit  of  the  United  States, 
the  sum  of dollars  ($ ) ;  and 

Whereas  the  permittee  on  the day  of ,  19 — ,  execu^,  and  on  the 

day  of ,  10 — ,  filed  with  the  district  forester  at ,  a  stipulation 

required  by  the  Secretarj'  as  a  condition  to  the  issuance  of  this  permit; 

Now,  therefore,  I, ,  Secretary  of  Agriculture  of  the  United  States,  In 

accordance  with  the  authority  conferred  upon  me  by  the  act  of  February  IS, 
1901,  do  authorize  the  permittee,  subject  to  the  regulations  of  the  Secretary 
and  to  the  provisions  hereinafter  set  forth,  to  occupy  and  use  the  lands  herein- 
before referred  to,  and  to  construct,  maintain,  and,  or,  operate  thereon,  for 
the  purposes  in  article  1,  below  set  forth,  the  following  project  works : 

(Cancel  such  of  the  four  following  items  (a),  (&),  (c),  and  ((f)  as  may  not 
be  applicable.) 

(a)  (masonry,  earth,  etc..  diverting  or  storage)  dams  approximately 

feet  In  maximum  height  and  approximately  feet  in  maximum 

length,  to  form  reservoirs  to  fiood  approximately acres  at  spill- 
way level,  respectively,*  in  section ,  township ,  range , 

meridian,   of  which   total  of  acres  approximately   acres   are 

national  forest  land,  said  dams  and  said  reservoirs  being  designated,  re- 
spectively, as  follows: 

^6) water  conduits  approximately miles  in  length,  respectlvriy* 

crossing  sections  f  township  ,  range  ^  meridian,  of 

which  total  miles  approximately miles  will  cross  national  forest 

land,  said  water  conduits  being  designated,  respectively,  as  follows : 

(CI    power  houses  and  appurtenant  structures  to  occupy  approxi- 

rnately  acres,  respectively,*  in  section  ,  township  ,  range 

, meridian,  of  which  total  of acres  approximately  « — 

acres  are  national  forest  land,  said  power  houses  being  designated,  respectively, 

u  follows: 

(<l)  transmission  lines miles  in  length,  respectively,*  crossing 

sections ,  township ,  range , meridian,  of  which  total 

of miles  approximately miles  will  cross  national  forest  land,  said 

transmission  lines  being  designated  as  follows: 

All  as  approximately  shown  upon  certain  maps  and  plans  executed  by 

on  the day  of ,  19—-,  which  maps  and  plans  are  filed  together  here- 
with and  designated  as  follows:  (designate  each  original  of  map  or 

pl^o  as  "  Exhibit  A,"  "  Exhibit  B."  etc.,  following  each  such  designation  by  the 
title  of  the  map  or  plan,  as  "  Exhibit  A,"  Map  of  location  of,  etc. :  "  Exhibit  — ,** 
Plan  of,  etc.),  which  maps  and  plans,  together  with  certain  other  data  desig- 
iwted  as  "  Exhibit  — ,"  (designate  each  exhibit  by  letter  and  name,  as  "  Exhibit 
M,  Field  Notes,"  "Exhibit  N,  Estimates  and  Data,"  etc.),  are  hereby  made  a 
part  of  this  permit. 

AST.  1.  The  project  works  to  be  constructed,  maintained,  and,  or,  operated 
mifler  this  permit  shall  be  constructed,  maintained,  and,  or,  operated  for  the 
purpose  of  storing,  conducting,  and,  or,  using  water  for  the  development  of 
lower  or  for  the  purpose  of  the  transmission  and  use  of  said  power. 

AST.  2l  Unless  sooner  revoked  by  the  Secretary  this  permit  shall  terminate 

and  become  void  on  the day  of  ,  19 — ,  but  on  said  date  may  be 

<1eemed  to  be  an  application  by  the  permittee  for  a  new  permit  to  occupy  and 


1  If  Imod  U  nnaurveyed.  sabstitnte  for  the  descrlptloD  by  legal  subdlylsloDS  In  para- 
CTAph*  (a).  (b>.  (e),  and  (d)  th<*  followlnfr:  "Located  on  certain  lands  described  and 
Aown  by  the  maps  and  fleld  notes  accomnanying  the  application  filed  with  the  district 
totttttr  on  the day  of ,  19 — .'* 
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use  0uch  national  forest  lands  as  are  occupied  and  used  under  this  permit :  Pn^ 
vided.  That  the  permittee  shall,  not  less  than  two  (2)  or  more  than  twelve  i\2\ 
years  prior  to  the  said  date,  formally  notify  the  Secretary  that  It  desires  such 
new  permit,  and  shall  comply  with  all  laws  and  regulations  at  such  time  exist- 
ing governing  the  occupancy  and  use  of  national  forest  lands  for  power  pnn^*«*c«w 

Abt.  8.  Any  violation  of  or  failure  to  comply  with  the  provlHions  or  ctindHlnna 
of  any  article  of  the  aforesaid  stipulation,  whether  or  not  such  nrtlrle  pro- 
vides that  such  violation  or  noncompliance  shall  result  in  the  revocation  of  this 
permit,  shall  be  deemed  and  talcen  to  be  a  sufficient  en  use  for  such  revoontion; 
but  it  i8  understood  that  the  statute  under  which  this  permit  is  iasaed  provide»^ 
"that  any  permission  given  by  the  Secretary  of  the  Interior  (Agriculture) 
imder  the  provisions  of  this  act  may  be  revoked  by  him  or  by  his  saccessor  In 
his  discretion." 

No  revocation,  however,  of  this  permit,  either  in  whole  or  in  part,  wfQ 
be  made  until  after  due  notice  thereof  has  been  served  upon  the  permittee, 
and  until  after  the  permittee  shall  have  been  given  a  reasonable  time;  not 
to  exceed  ninety  (90)  days  after  the  service  of  said  notice,  within  wliich  to 
show  cause  why  such  revocation  should  not  be  made. 

Abt.  4.  This  |>erniit  nnd  the  i)ernilsHion  graiittn^  hereunder  to  o<*oupy  am]  ui*e 
national  forest  l:inc1s  may  be  transf erred  to  n  new  i)onnitt(*e  under  the  fol lowing 
conditions,  and  not  othenvise:  The  proiK)»e4l  transferet*  Hliall  tile  with  tliv 
district  forester  of  the  district  In  which  the  lamls  to  be  o<*cupk>d  are  ftituntetl 
the  decree,  execution  of  judgment,  will,  proiM>MHl  (contract  of  saU\  or  other 
written  Instrument  U|K>n  ^hich  the  proposetl  transfer  is  base<l.  or  a  prut»«rlj 
certified  copy  tliereof,  also  an  appMcntion  by  the  proiH»stHi  transforet*  in  the 
form  of  a  atipulntton  blndin;;  the  pro|)oKod  transferee  to  the  j»erformatioe  of 
SQch  new  and  additional  conditions  expressed  therein  as  the  Secretary  nmy 
deem  necessary:  and  thereupon  the  Secretary'  may,  in  hla  discretion.  apprt>v«» 
in  writing  the  proi)ose<l  transfer  and  after  such  approval  the  transferee  Hhall 
succeed  to  all  the  rights  and  obligations  of  the  i)ermltt«>e,  sut)je<*t,  however, 
to  such  new  and  ndditional  conditions  as  shall  have  boon  emlMxIied  In  such 
stipulation  and  so  approved. 

Art.  6.  Any  power  project,  [)ermiHslon  to  construct  which  Is  granted  by  this 
permit,  or  any  part  of  such  project,  may  be  abandoned  by  the  i  term  It  tee  ut^in 
the  written  approval  of  the  Secretary  after  a  finding  by  the  S«M«ret.iry  thrtt 
wnch  abandonment  will  not  tend  to  prevent  the  subnequent  development  or  use 
of  such  power  project  or  part  thereof  so  abandone<l,  and  after  the  fulfillment 
by  the  i)erniittoe  of  all  obllKations  under  the  aforetuild  stipulatlou.  in  reiK|i«H*t 
to  payment  or  otherwlne,  existing  at  the  time  of  such  approval. 

Abt.  6.  Upon  the  voluntary  abandonment  of  the  occup.mcy  and  use  of  national 
forefit  tamls,  ns  authorized  by  this  i«riidt  (except  as  provided  for  In  article  4 
hereof),  or  uiK)n  the  n»vncntloii  of  thiH  i)ermir.  or  urnm  the  mmexwutlon  of  a 
new  i)ermit  at  the  termination  of  thin  |H'rndt,  all  pemmnont  pn^j4*«*t  W(»rks 
which  have  been  c<mHtnKte<l  under  the  autliorlty  of  this  |)ertnit.  nnoh  ns  n»ivr- 
volrs,  dams  and  o|H*riitlng  nuH'hanlHm.  \>ater  conduits  and  oin^ntlng  nmlirud^m. 
power  house.«i.  and  other  bnildlnss,  slinll  l)ecome  and  nnnttlu  the  profH*rty  of 
the  United  Htatea:  froWrfcr/.  /ioir«*r<T.  That  If  said  revocation  or  abandonment 
shall,  as  provide<l  for  in  the  aforcKaid  stipulation.  nt{ci*t  only  n  |mrt  of  the 
project  workK.  the  coiiKtna'tlon  of  which  Ih  anthorlziHl  by  thin  tH*rndt,  the  pnw 
visions  of  this  article  shall  apply  only  to  RU<>h  parts  of  luild  projort  works  na 
are  arr(x*te<l  by  mich  revo<'iitloii  or  abandonnuMit.  The  ni<N-h:inlral  e<piipm«*nt  of 
power  houM^H  Hhall  remain  the  pro|H*rty  of  the  f^erndtti'e.  ami  may  t>e  renii>ved 
within  a  reaHonable  time,  not  to  exrt*«Hi  six  (fi)  niontbA  after  such  atmndon- 
ment.  revocation,  or  tennlnation,  unlesM  other  disiKMltlon  of  8uch  tHpilpuient  is 
approved  by  the  Secretary. 

Abt.  7.  This  |)ermit  is  suttject  to  nil  prior  valid  claims  and  permits  which  are 
not  subject  to  the  occupancy  and  uae  hereby  authorized. 

In  witness  whereof  I  have  hereunto  set  my  hand  this day  of  , 


Becretary  of  Affricmitur^. 
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8IATBMEHT  OF  EON.  EUAS  K.  AHMONS,  OOVEKHOB  OF  THE 

STATE  OF  COLORADO. 

Gov.  Amhons.  Mr.  Chairman  and  gentlemen,  I  have  two  docn- 
ments  I  want  to  leave  with  you.  One  is  a  brief  on  the  ^neral  idea 
of  leasing  for  water-power  development,  which  I  desire  to  leav^ 
with  the  committee  in  case  it  may  not  have  been  called  to  the  atten- 
tion of  the  members,  and  the  other  is  a  very  short  set  of  resoIution& 
This  latter  I  especially  would  like  to  have  in  the  record.  It  is  en- 
titled ^  What  the  West  wants,"  as  agreed  to  by  the  various  western 
governors  at  their  last  meeting.    It  was  agreed  to  unanimously. 

Senator  Smoot.  Have  you  more  than  one  copy  of  that  brief  you 
speak  of? 

Gov.  Ammons.  I  have  two.  I  would  be  very  glad  to  let  you  have 
those,  and  I  can  telegraph  and  have  a  few  more  sent. 

Senator  Robinson.  Whose  brief  is  it?  Was  the  Government  a 
party  to  the  suit? 

Gov.  Akmons.  It  was  prepared  by  Mr.  Bailey  and  a  number  of 
other  attorneys,  including  former  Chief  Justice  Hayt,  of  Colorado, 
Clyde  Dawson,  of  Denver,  and  others  of  the  ablest  attorneys  we 
have.  It  presents  the  very  vital  question  of  this  matter  of  lease- 
holds. 

Senator  Smoot.  I  have  a  copy  of  that  brief,  and  I  think  every 
member  of  the  committee  ought  to.  have  one,  and  that  is  the  reason 
I  asked  you  the  question. 

Gov.  Ammons.  I  will  leave  this  with  the  committee.  I  have  one 
other  with  me  that  I  will  bring  to  you  some  time  to-morrow.  ^  I 
haven't  it  in  the  room.  I  will  get  it,  however,  and  if  you  desire 
some  more  copies  I  will  telegraph  and  get  such  copies  as  are  avail- 
able- I  really  believe,  Mr.  Chairman,  that  every  single  member  of 
this  committee  ought  to  read  that  from  one  end  to  the  other,  because 
it  touches  the  very  vital  questions  in  this  matter. 

Senator  Works.  It  might  be  well  to  supply  a  copy  to  each  member 
of  the  committee. 

Gov.  Ammons.  I  will  be  very  glad  to  do  so  if  there  are  enough 
copies  to  be  had. 

Soiator  NoRRis.  I  would  like  to  have  it,  if  you  can  do  that. 

Gov.  Ammons.  I  left  with  the  House  committee  last  spring  a 
shorter  brief,  of  which  I  have  forgotten  the  title,  but  that  is  not  so 
complete  as  this. 

Senator  Smoot.  Is  this  the  amended  brief  of  Mr.  Bailey,  Gov- 
ernor? 

Gov.  Ammons.  This  was  just  published  this  year. 

S^enator  Smoot.  Yes;  I  see  it  is  the  amended  brief . 

Senator  Norbis.  This  is  a  brief  in  a  law  suit  that  was  pending? 

Gov.  Ammoks.  Yes,  sir. 

Soiator  NoRRis.  Could  we  not  have  the  briefs  on  the  other  side 
also? 

Gov.  Akmons.  That  I  do  not  know.  I  have  not  with  me  copies 
of  it. 

Senator  Norris.  Of  course,  this  brief  was  prepared  by  the  attor- 
neys in  that  case  and  represented  only  one  side  of  the  issue  involved? 

Gov.  AxMONS.  Yes,  sir. 


624  WATER-POWEB  BILL. 

Senator  Clark.  Representing  the  side,  I  presume,  with  which  th» 
governor  agrees? 

Gk>v.  Ammoks.  Absolutely.  I  certainly  would  not  present  it  oth«r* 
wise. 

Senator  Hobinson.  Who  was  the  suit  against!  Was  the  public 
interested  in  the  case? 

Gov.  Ahhons.  There  is  probably  some  material  here  which  neither 
I  nor  any  of  the  members  of  this  committee  may  be  interested  in, 
but  it  is  a  full  development  of  this  question  of  ownership  and  cod- 
trol  of  water  power,  relating  to  the  laws  that  have  been  passed,  and 
dealing  with  the  situation  as  it  now  obtains  in  the  West 

Senator  Smoot.  Pai*ticularly  in  relation  to  the  law  of  1866? 

Gov.  Amhons.  Yes,  sir;  it  takes  in  those  things.  It  takes  them  all 
into  consideration. 

Now,  Mr.  Chairman,  I  understand  this  committee  has  fixed  an 
hour  at  which  it  will  close  this  hearing.  There  are  no  doubt  many 
who  desire  to  be  heard,  and  I  have  no  oisposition  to  take  up  unneces- 
sary time  nor  to  bore  the  members  of  the  committee.  I  nave  come 
wiui  mv  successor,  Hon.  George  A.  Carlson,  of  Colorado,  who  will 
take  office  on  the  12th  of  January  as  governor  of  the  States  of 
Colorado,  2,000  miles,  for  the  reason  that  we  feel  that  our  State,  as 
well  as  the  whole  West,  is  intensely  interested  in  the  legislation  which 
is  proposed  here. 

If  we  are  to  fi;o  upon  a  leasing. basis  under  the  Federal  (lovem* 
ment  perhaps  this  bill,  in  many  respects,  is  as  good  as  we  could 
expect.  I  am  not  going  into  details  that  engineers  and  attorneys 
niight  be  much  better  able  to  discuss,  but  I  do  want  to  bring  to  tne 
attention  of  the  committee  as  earnestly  as  I  am  able  to  do  some  of 
the  vital  things  in  the  bill,  some  of  the  things  that  go  down  to  funda- 
mental principles,  so  far  as  my  State  is  concerned. 

I  desire  at  the  outset  to  say  that  I  am  not  very  well  acquainted 
with  other  States.  I  believe  1  do  know  my  owii  5^tate  very  well.  I 
have  lived  there  for  44  years.  I  know  all  portions  of  it — ^not  every- 
thing about  each  portion,  and  not  all  about  any  one  thing,  perhaps* 
but  as  to  the  general  situation  in  my  State  I  am  well  acquainted. 

What  we  ftar  and  what  we  have  feared  for  a  lonj;  time  is  the 

I)assage  of  any  bill  that  includes  this  leasehold  principle.  We  be- 
ieve,  and  we  have  been  led  to  believe  from  the  exi)erience  of  psst 
years,  that  whether  it  is  in  a  matter  of  radium  or  a  matter  of  coml 
or  a  matter  of  oil  or  a  matter  of  clav,  or  whatever  is  passed  to  estab- 
lish that  principle  here,  is  only  the  beginning;  of  the  end,  and  that  if 
this  water-power  bill  and  this  coal-leasing  bill  pass  now  they  will  be 
followed  by  the  other  bills  from  the  House  putting  every  other  re- 
source we  have  upon  a  leasehold  basis. 

One  of  the  Memhera  of  this  Senate,  Mr.  Shafroth,  at  that  time 
representing  Colorado  in  the  House  of  Representatives,  told  me  s 
dozen  years  ago  that  the  system  once  hegxin  would  never  stop  until  it 
included  the  precious  metals. 

The  water  situation  is  somewhat  peculiar  in  Colorado.  Our  State 
is  at  the  top  of  the  continent;  our  streams  flow  out  in  every  directioo, 
north,  east,  south,  and  west.  There  is  no  considerable  stream  ex- 
cei)t  one,  which  crosses  the  e.xtreme  northwestern  comer  of  the  State, 
which  does  not  rise  in  C'olorado.  According  to  the  (Geological  Sur- 
vey, as  I  recall  the  figures — I  have  not  seen  them  for  sometime — we 


WATSB-POWEB  BILL.  625 

bnre  a  possible  water-power  development  of  something  more  than 
2,000,000— as  I  recall  it— 2,117,000.  Of  thot  amount  only  about 
80,000  has  been  developed,  and  not  even  that  is  entirely  in  use  at 
the  present  time. 

So  this  question  is  a  very  important  one  to  us.  We  have  i>eculiar 
nntural  conditions  in  our  State.  It  is  not  like  Illinois  or  other 
Mississippi  Valley  States,  whose  whole  surface  is  agricultural — ^not 
by  nny  means. 

If  we  are  permitted  to  develop  water  by  accumulative  stomgo  and 
to  use  all  the  water  in  our  State  that  rises  in  it,  we  may  ultimately 
be  nble  to  irrigiite  all  of  our  tillable  lands,  which  would  be  from 
15,000,000  to  20,000,000  acres,  out  of  a  total  area  of  06,000,000  acres. 
We  are  now  irrigating  but  little  more  than  3,000.000  acres  in  the 
State.  So  you  see  if  we  are  ffoing  to  support  a  State  goveniment 
out  there  we  must  find  some  other  use  for  the  forty  and  odd  million 
acres  that  are  left,  so  that  they  will  pay  their  fair  share  of  the  taxes 
necessarjr  to  support  the  institutions  of  the  State.  That  is  not  count- 
ing the  cities  and  towns. 

Fortunately,  while  Colorado  was  not  made  entirely  an  agricultural 
State,  we  were  given  some  resources  in  place  of  the  farming  lands. 
These  wore  minerals  of  one  kind  or  another.  I  imagine  that  there 
is  no  one  in  this  committee  who  would  urge  that  our  State  shoitid 
sitpport  itself  on  the  20,000,000  acres  of  agricultural  lands,  includ- 
ing tlie  cheap  pasturage  lands  in  the  State,  or  maintain  that  it 
would  be  possible  to  do  so,  and  there  must  be  some  revenue  from 
thrae  other  lands. 

The  vital  question  with  us  is,  How  is  this  all  to  affect  our  State? 
Tliis  list  of  bills  provides  for  the  withdrawal  and  putting  on  a  lease- 
hold basis  in  one  form  or  another  of  practically  every  acre  that  is 
now  left  in  the  public  domain  in  mj  State.  I  believe,  from  what  I 
know  of  the  conditions  there,  the  situation  is  similar  in  the  other 
public-land  States.  Our  State  has  to  support  some  institutions 
unnecessary  in  other  portions  of  the  country.  An  irrigation  school 
is  not  needed  in  Iowa,  or  in  Indiana,  or  Ohio,  or  any  of  the  East 
Atlantic  States  or  the  Southern  States.  But  it  is  just  as  necessary 
^nth  us  ns  any  other  educational  institution  we  have,  and  it  is  an 
exceedingly  expensive  one  to  maintain.  Many  of  those  States  need 
no  school  of  mmes.  But  you  must  recollect  that  within  our  borders 
have  been  discovered  already  more  than  half  of  the  loiown  minerals 
of  the  world,  and  perhaps  more  than  three-fourths  of  the  more  use- 
ful metals  of  tlie  world.  Therefore  we  must  have  a  school  of  mines; 
and  we  have  one,  and  a  good  one.  It  is  expensive  to  keep  it  up,  and 
ire  find  that  we  are  compelled  from  necessity  to  carry  on  extension 
work  in  minerals,  but  we  are  beginning  to  do  it,  just  as  we  are  in 
nirriculture,  in  order  that  we  may  help  the  prospectors  to  discover 
thcne  minerals  and  lend  a  helping;  hand  in  producing  them  when 
th^y  find  them.  That  is  expensive.  We  maintain  in  the  State 
capital  a  most  expensive  department  of  mines,  or  bureau  of  mines, 
and  it  is  necessary  to  do  that.  We  have  to  raise  the  necessary  money 
to  meet  these  expenses  through  taxes.  Shall  not  the  mineral  lancis 
pav  their  share  of  it? 

Then  go  back  to  our  agrictiltural  college.  I  recently  visited  my 
neighboring  States  of  Nebraslca,  from  which  comes  one  of  the  mem- 
bers of  this  committee,  and  Kansas,  and  have  observed  the  work 
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there.  It  goes  along  certain  lines  of  agriculture,  because  those  are 
the  only  ones  that  are  necessary  in  those  States.  They  are  doing 
splendid  work.  They  are  spending  more  money,  because  they  have 
more  taxable  property  than  we  have,  along  those  special  lines.  IJut 
what  have  we  to  maintain  in  Colorado,  for  instance?  Why,  we  ha%'e 
every  single  agricultural  problem  on  this  continent  north  of  tiie 
cotton  belt,  ancTwe  have  to  take  care  of  it  if  we  are  to  use  all  of  those 
possibilities  and  if  we  are  to  solve  those  problems.  So  that  our  range 
of  work  in  our  agricultural  college  is  much  wider  than  in  tlie  SUiles 
to  the  east  of  us.  You  can  live  in  the  Arctic  Zone  in  Colonido  so  far 
as  weather  conditions  are  concerned,  or  you  can  live  in  just  as  warm 
a  climate  as  any  human  being  wants  to  live  in,  unless  he  is  compelled 
to  go  to  a  hotter  one.  We  have  all  those  things,  and  therefore  we 
must  put  up  more  expenses.  It  is  necessary  to  take  care  of  tlie  sugar 
beets,  the  alfalfa,  and  the  high-altitude  crops. 

Do  3'ou  know  that  in  Colorado  there  are  no  two  valleys  of  the 
same  altitude  that  have  exactly  the  same  agricultural  problems? 

Senator  Sbioot.  What  is  your  population? 

Gov.  Amnions.  Eight  hundred  thousand  at  the  last  census;  almost 
exactly,  on  GG,000,000  acres,  or  less  than  8  to  the  suuare  mile  of  terri- 
tory.   One- fourth  of  our  population,  furthermore,  lives  in  one  city. 

Senator  Sbioot.  And  the  whole  of  it  is  25  per  cent  less  Uian  the 
population  of  Philadelphia. 

Uov.  Ammoxs.  Yes. 

And,  Mr.  Chairman,  right  on  that  point  I  want  to  say  that  nine- 
teen-twentieths  of  the  taxes  of  our  State  come  off  of  about  one- 
eleventh  of  the  territory,  and  that  only  a  small  fraction  over  3*2  per 
cent  of  the  territory  of  our  State  is  now  on  the  tax  roll.  Moi*e  than 
half  of  that  is  cheap  pasture  land;  and  yet  we  are  attempting  to 
maintain  all  those  institutions  out  there  that  dher  States  arc  main 
taining.  It  is  a  terrific  burden,  unless  we  can  cot  these  other  re- 
sources to  pay  their  fair  share  of  the  taxation  in  Colorado. 

I  have  saiil  there  were  about  80.000  horsepower  <loveloneJ  on  the 
streams  in  our  State.  Thei*e  is  a  great  deal  of  fall  to  the  streams 
from  the  range  to  the  foothills.  We  have  a  large  numlx»r  of  canyons, 
and  the  fall  will  take  in  the  foothills  on  the  eastern  .slope,  and  at  the 
foothills  the  altitude  will  range  along  on  the  average,  where  the 
streams  come  out.  about  5,000  feet  above  sea  level.  There  is  not  much 
added  to  the  stream  flow  down  near  the  foot  hills,  but  most  of  it 
comes  from  high  up,  so  that  a  large  portion  of  this  water  starts  from 
near  timber  line,  and  especially  durmg  the  dry  season. 

It  is  exceedingly  important,  if  we  are  to  get  the  fullest  develop 
ment  of  this  water  power,  thnt  the  first  right  nnd  the  first  use  of  the 
water  and  its  first  storage  shall  i>e  near  the  headwaters  of  the  streams. 
Our  experience  has  proved  that.  You  ran  readily  understand  that 
if  the  first  storage  oi  the  water  shnll  l>e  beyond  our  boundaries,  as  it 
is  proposed  to  make  it  on  the  Kio  (iran<le  at  Kngle  or  Klephant 
Butte,  some  300  or  3r>0  miles  l>elow  our  State  line,  the  water-|>ower 
possibilities  toward  the  headwaters  of  that  stream  are  practically 
impossible.  Yet  I  defy  anvlwdy  to  get  a  right  c»f  way  for  a  retser- 
voir  toward  the  head  of  tfiat  stream.  It  can  not  l)e  dime.  I  am 
hoping  that  will  lye  changed.  You  can  understand  that  our  streams 
out  there  are  high  in  the  spring  and  \ery  generally  low  toward  th^ 
and  of  the  summer,  and  in  the  fall  and  wint«'r  n)onth«-\.     In  order 
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to  get  any  power  development  of  consequence  that  would  pay  com- 
mercially, you  must  equalize  the  flow  of  those  streams  up  near  the 
headwaters.  -If  you  equalize  them  up  there  where  there  is  plenty  of 
fail  it  will  equalize  them  all  the  way  below^  and  the  only  danger  there 
is  of  any  monopolization  of  water  powers  is  by  making  a  first  storaM 
right  down  at  the  lower  end  of  tne  stream.  Of  coui-se  it  must  be 
apparent  to  every  member  of  this  committee  that  if  a  company  goes 
to  the  head  of  the  Platte,  or  to  the  head  of  the  Grand,  or  to  the  head 
of  the  San  Juan  or  the  Rio  Grande  and  equalizes  the  flow  up  there 
first,  the  water  can  not  be  held  after  it  goes  through  the  wheels  the  first 
time-  The  flow  is  equalized  for  every  other  person  below  and  it  can 
be  carried  out  and  used  over  and  over  and  over  again.  That  is  the 
only  way  in  which  we  can  get  the  fullest  utilization.  The  man  who 
builds  the  first  reservoir  to  equalize  that  flow  is  in  the  position  of 
having  to  compete  with  the  other  people  below,  and  how  is  he  going 
to  get  a  monopoly  out  of  it?  This  water  is  not  destroyed,  Mr.  Chair- 
man, especially  if  used  for  power  purposes — ^not  a  drop  of  it — per- 
haps no  more  than  it  is  if  it  goes  down  the  stream,  and  the  greatest 
blessing  that  could  come  to  us  is  that  we  should  be  permitted  to 
work  tiiis  problem  out  just  as  we  have  worked  out  our  irrigation 
out  tliere,  so  that  we  could  use  the  water  over  and  over  for  power 
purposes,  until  it  leaves  the  hills,  and  then  use  it  over  and  over 
again  for  irrigation  purposes. 

I  know  there  is  a  popular  feeling  that  our  water  has  all  been  ap- 
propriated long  ago.  .  I  can  recollect  when  I  was  a  boy,  the  first  year 
I  tvas  in  Colorado,  there  was  more  quarreling  over  the  water  in  the 
Platte  for  irrigation  purposes  than  there  is  to-day,  and  yet  there 
were  just  little  patches  along  (he  stream  that  were  irrigated.  The 
reason  is  easy  to  ascertain.  The  water  had  not  been  interfered  with 
in  tlie  spring,  when  the  snow  melted  and  it  came  down  in  great 
torrents  to  swell  the  floods  all  the  way  to  the  mouth  of  the  Missis- 
sippi. Tliis  first  irrigation  was  very  close  to  the  river.  The  water 
drained  back  quickly  and  did  not  anect  the  river  very  much,  except 
temporarily.  That  condition  was  not  remedied  until  there  was 
brought  about  this  wise  use  at  the  head  of  the  stream.  And  that 
began  accidentally  in  Colorado.  We  commenced  to  build  reservoirs 
to  store  the  water  and  we  carried  the  ditches  farther  out,  but  only  a 

Sortion  of  it  was  used.  The  balance  sank  into  the  earth,  gradually 
rained  back  to  the  stream  to  be  taken  out  lower  down  the  river, 
until  we  have  this  improved  condition  to-day.  I  will  illustrate  it 
by  one  stream,  the  Poudre,  which  flows  into  the  South  Platte  at 
Cireeley.  Approximately  35  years  ago  to-day  they  were  using  all 
the  water  in  the  season  when  it  was  needed  for  irrigation,  and  they 
were  irrigating  15,000  acres  of  land  in  that  valley.  They  thought 
this  amount  never  could  be  increased.  But,  gentlemen,  to-day  they 
are  irrigating  300,000  acres  of  land,  and  twice  as  well,  from  the  same 
stream.  And  they  have  done  that  by  this  accumulative  storage  of 
the  flood  waters. 

It  is  only  a  flood-water  proposition,  and  this  power  scheme  is  one 
of  the  handling  of  these  flood  waters  in  the  same  wise  way,  that  is  all. 
I  have  said  it  before.  I  have  heard  eminent  gentlenden  in  the  employ 
of  the  Federal  Oovemment,  in  the  study  of  this  situation,  say  the 
same  thing,  that  the  reason  Colorado  has  become  a  drj  State  was 
because  for  untold  centuries  more  water  went  out  each  year  than 
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came  into  it  Now  Tve  are  reservoiring  it,  and  not  as  much  water 
in  the  aggregate  goes  out  of  Colorado  each  year  as  did  before  we 
began  irngnting.  We  are  making  more  use  of  it  every  single  year, 
and  it  must  be  quite  evident  if  we  can  continue  the  present  plan,  ami 
we  can  if  you  will  only  let  us,  instead  of  3,000,000  acres  of  InnU 
under  irrigation  in  Colorado  we  will  double  and  quadruple  lliat 
quantity.  There  is  water  now  in  use  in  Colorado  that  will  not  go 
beyond  its  boundaries  for  25  years,  or  maybe  50  years,  and  which 
will  be  used  every  year.  We  are  not  injuring  the  other  States  by 
this  and  we  will  not  with  the  power  proposition.  When  I  was  a  boj 
you  could  go  to  the  Nebraska  line,  at  Julesburg,  in  the  dry  season^ 
and  you  would  have  had  to  dig  a  well  in  the  b<:ttom  of  that  river  to 
^t  water  to  camp  with.  No  such  condition  exists  to-day.  There 
IS  a  good  river,  no  matter  how  dry  the  season  is,  ^oing  out  into 
Nebraska.  But  the  difference  is  in  the  flood  waters  in  the  sprtng^^ 
and  these  people  who  want  to  save  the  destruction  of  property  down 
toward  the  mouth  of  the  Mississippi  Kiver  can  do  no  better  tlian  sup- 
port Colorado  in  her  policy  of  holding  back  these  flood  waters  up 
thei'e  so  as  to  prevent  the  ^reat  floods  in  the  spring  and  at  the  same 
time  send  them  down  in  tlie  dry  season  an  auded  supply  of  water^ 
to  their  beneflt. 

Senator  Noams.  And  thereby  improve  nangatioiL 

Gov.  Ammons.  Yes,  sir;  and  at  a  time  when  they  need  it  And. 
gentlemen,  this  is  net  a  theory,  it  is  the  practice,  it  is  the  result  of 
the  practice,  of  pei*sonal  experience,  of  problems  which  we  bare 
worked  out  with  our  own  hands  since  1859: 

Senator  Works.  It  has  been  found,  has  it  net.  (lovernor,  that  the 
water  that  you  use  for  irrigation,  that  is  stored  during  the  winter 
season,  naturally  increases  the  flow  of  the  water  in  the  stream  l)eIowt 

(iov.  Ammonh,  Yes,  sir. 

Senator  Works.  In  other  words,  it  finds  its  way  back  into  tho 
stream  farther  down  after  it  is  used  for  irrigation? 

(tov,  Ammons.  Yes,  sir. 

Senator  Works.  And  \'T)u  are  delivering  additional  water  into  the 
St4ite  of  Nebraska  in  the  wune  wav,  are  von  nrt? 

(lOV.  Ambionh.  Yea,  sir;  absolutely;  and  in  all  the  other  States, 

There  are  streams  along  the  Platte  which,  when  I  was  a  boy,  wera 
absolutely  dry  except  when  there  was  a  heavy  rain  or  when  the  snow 
was  melting,  and  t<j-dav  thev  are  stea<Iv  streams  of  water,  and  tha 
most  valuable  water  rights  that  have  been  gotten  out  of  those  and 
other  numerous  streams  have  l)een  where  no  one  ever  supposed  such 
a  thinfif  would  l)e  possible.  And  it  is  all  l)ecatise  this  wat4»r,  when  it 
goi^s  (i(>wn  into  the  ground,  forms  s])rings  and  comes  back.  It  is 
pin  in  to  be  seen  that  we  have  n<  t  hurt  anybody.  We  have  done  this 
with  this  surplus  water,  because,  as  I  have  alreadv  pointed  out  to 
you — a  fact  which  I  know  from  jHsrsonal  experience — they  were 
using  that  low  stream  flow  4.*^  yours  ago  last  summer. 

The  same  principle  will  apply  to  water-power  development.  You 
must  commence  the  use  up  at  the  headwaters  of  the  streams;  that  is* 
within  our  State.  Our  streams  al!  rise  up  near  the  ct»nter  of  tha 
State,  and  they  run  in  every  directirn.  If  we  are  going  to  get  tha 
best  benefit  out  of  those  waters  we  must  store  them  up  there  firsts 
develop  our  power,  and  then  perhaps  ret-tore,  l)ecaufle  for  power  de- 
•^opment  the  streams  must  run  steady  during  the  year.    We  will 
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probably  have  to  re-store  for  irrigation  purposes,  for  there  is  where 
we  need  the  water  for  only  three  or  four  months— the  bulk  of  it  dur- 
ing the  summer  time.  There  must  be  a  double  storage  of  that  water, 
but  it  must  be  evident  to  you  that  unless  3'ou  can  get  the  use  of  the 
waters  up  at  the  headwaters  you  can  not  get  double  use,  and  you 
can  no  iret  either  use  if  the  same  principle  is  applied  as  is  applied 
on  the  Rio  Grande  to-day  under  the  Reclamation  Service.  It  is  an 
utter  impossibility. 

Senator  Norris.  That  principle  was  adopted,  if  I  understand  it,  in 
order  to  satisfy  the  claims  of  the  State  of  Texas  and  Mexico,  and  you 
were  not  permitted  to  store  the  water. 

Gov.  Ammons.  No.  They  have  come  in  and  interfered  with  us  in 
the  San  Luis  Valley,  which  contains  the  headwaters  of  the  Rio 
Grande.  We  started  in  to  store  the  water,  but  we  could  not  get  very 
far:  we  could  not  get  the  rights  of  way,  so  that  storage  can  not  be 
made.  They  are  compelling  us  to  allow  that  water  to  go  down  the 
river  untouched,  and  it  gees  to  the  Engle  Dam,  300  or  400  miles  below 
the  Colorado  line. 

Xow  let  us  take  the  San  Luis  Valley  just  for  a  moment  and  con- 
rider  that.  There  are  3,000,000  acres  there,  most  of  it  so  level  that 
no  human  being  can  tell  which  way  the  ground  slopes.  I  can  show 
you  A  ditch  there  that  runs  26  miles  on  section  lines  without  a  bend, 
and  there  is  not  too  much  fall  and  it  is  not  too  level.  There  is  a 
stretch  of  railroad  56  miles  long  without  a  cut  or  fill  of  any  conse- 
quence, and  without  a  bend.  It  is  perfectly  level.  It  is  all  splendid 
soil.  There  is  enough  water  going  down  into  that  valley  to  irrigate 
it  all  if  it  were  properly  stored,  and  there  are  tremendous  power 
pc^ibilities  just  back  of  that  storage,  if  that  is  permitted. 

As  it  is,  we  are  successfully  irrigating  about  one-sixth  of  that  ter- 
riu^ry.  We  can  not  get  any  more  rights  of  way  and  we  are  com- 
pelled to  allow  the  water  to  go  down  to  the  Engle  Dam.  I  believe 
that  the  engineers  that  have  recently  been  there  are  going  to  take 
these  facts  mto  consideration.  The  present  indications  are  that  they 
will  recommend  something  different  from  what  has  been  done  in  the 
past,  and  I  hope  they  will.  I  think  they  are  looking  into  the  question 
and  finding  out  the  facts,  and  we  are  hopeful  that  they  will  report 
that  this  water  ought  to  be  stored  at  the  head  and  used  firet  for 
ix»wer,  then  to  irrigate  this  land,  and  then,  by  a  proper  drainage 
system,  carried  back  into  the  river  and  allowed  to  go  down  and  fill 
liie  Engle  Dam  and  furnish  the  farmers  of  that  valley  with  all  the 
nnter  they  need.  It  will  all  be  equalized,  and  we  will  develop  our 
ZJ0(X)fiOO  acres  of  land.  The  water  can  be  used  again  and  again 
until  it  gets  to  the  sea.  We  will  be  glad  to  take  care  of  the  expense 
of  that  first  storage,  but  the  Government  can  help  us  in  the  drainage 
work.  On  account  of  the  level  condition  of  the  country,  the  land 
must  be  drained.  Tliere  are  between  600,000  and  800,000  acres  of 
land  evaporating  a  supply  of  water  that  is  equal  to  at  least  an  acre- 
foot  to  each  acre,  or  enough  to  raise  a  crop  on  the  same  amount  of 
ground. 

I  want  to  say  right  here,  Mr.  Chairman,  that  if  these  bureaus  that 
are  operating  out  there  would  join  with  us  in  the  storage,  cooperate 
with  us  in  San  Luis  Vallev,  help  us  get  these  drainage  canals  back 
into  the  river,  that  they  will  get  more  water  for  the  money  expended 
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than  they  will  get  anywhere  else  in  this  country  that  I  know  any- 
thing  about.  Furthermore,  they  will  permit  us  to  develop  tiiis  whr^lo 
3,000,000  acres  of  land.  They  will  get  more  water  than  they  will 
under  the  system  that  has  been  proposed,  and  everybody  will  ha 
beneiited  to  the  fullest  extent.  But  if  the  present  poficy  is  pursued 
we  will  have  no  power  possibilities  of  commercial  value  at  the  heml 
of  the  head  of  the  Kio  Grande.  We  can  not  develop  any  more  of  the 
agricultural  land  in  there  and  nobody  will  be  benefited  below  us, 
either. 

Senator  Works.  To  what  extent  do  you  pump  water  for  irrigation 
in  Colorado? 

Gov.  Ammons.  We  are  just  beginning  to  pump.  We  are  doinj^ 
quite  a  good  deal  in  this  starting  development  which  is  certain  to  Uc 
of  great  importance,  from  the  fact  that  the  water  table  is  gradually 
being  raised  toward  the  surface  so  that  pumping  will  not  be  so  ex- 
pensive. For  instance,  in  northeastern  Colorado,  where  we  are 
carrying  ditches  far  from  the  stream,  this  water  table  is  gi»ttinjr 
close  enough  to  the  surface  to  permit  the  water  to  be  pumped  at 
very  little  expense.  In  very  many  cases  hundreds  of  thousands  of 
acres  can  be  irrigated  cheaper  by  pumping  water  than  if  a  gravity 
flow  could  be  gotten  from  the  river. 

Senator  Works.  Have  not  your  valleys  gradually  been  filled  up  so 
that  water  can  bo  pumped  from  them  for  irrigation  purposes  f 

Gov.  Ammons.  I  am  saying  that  our  water  table  is  being  raised 
closer  to  the  surface.  For  instance,  we  can  put  it  up  on  this  tra«l 
[indicating!  this  year,  and  perhaps  it  may  be  raised  to  the  next 
piece  next  year  and  be  pumped  there.  We  will  ultimately  irri«r.it«» 
from  one-fourth  to  one-half  of  all  the  land  we  irrigate  in  Colorail«> 
from  these  pumping  systems. 

And  hece  is  where  this  water-power  situation  is  important  to  lis: 
We  want  to  harness  the  wnter  in  the  mountains  for  its  use  for  irri- 
gation; we  wnnt  to  generate  the  power  nnd  wnd  it  down  on  wir«*s 
to  the  valleys  to  raise  the  water  there  cheaply.  That  l^  wliat  vh 
want  to  do.  *  We  are  working  that  out.  Tf  wi»  «re  left  alone  we  w  ill 
do  it  to  the  benefit  of  everyl:ody.  We  want  that  water  power  for 
thnt  purpose  just  as  cheap  as  \Ne  can  get  it. 

Now,  on  this  matter  or  monopoly  I  have  already  said  something. 
I  have  just  read  your  bill:  1  saw  it  here  this  morning.  I  had  read  it 
some  time  ago,  but  I  took  pains  to  go  ovi-r  it  again  this  morning. 

You  can  ha\e  the  same  pro\i-ions  against  a  nmnopoly  under  pii- 
vate  ownership  that  you  ran  have  under  a  leasohohl  proposition,  nnd 
you  can  make  it  ju*«t  as  etFective.  Then  our  jurisdiction  extends  over 
it,  and  you  will  have  no  other  troubles  of  a  double  jurisdiction. 
There  is  nobody  in  our  State  that  I  know  of  but  wants  to  prevent 
mono|)oli74ition  of  anything  we  have,  (lentlemen,  if  vou  are  goin!» 
to  prevent  monopoly,  there  is  one  way  to  do  it,  and  that  is  to  limit 
ownership  nnd  control.  Why  not  do  it  in  a  straiglitforward  mnnnrr, 
and  go  right  at  it  and  do  it,  and  sny  a  company  shall  have  so  inurli 
and  no  moreJ 

Senator  Sm(K)t,  Or  else  by  regulation. 

(lov.  Ammons,  Yes. 

On  this  point  of  regulation,  I  want  to  say  thnt  our  State  has  been 
con(lemned  very  much  by  certain  people  ana  by  those  who  are  trj'intj 
to  start  new  enterprises  because  we  have  gone  too  far  in  so-callej 
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Erogressive  legislation.  We  have  been  criticized  tremendously.  It 
as  been  difficult  to  raise  money  because  we  have  gone  so  far  in  re- 
strictive laws.  This  year  we  have  put  into  effect  a  splendid  public 
utilities  law  covering  all  of  these  subjects — regulating  the  prices  and 
the  service.  This  winter  I  am  sure — ^because  it  was  done  before,  but 
in  a  defective  manner,  so  that  the  bill  had  to  be  vetoed — we  are  going 
to  regulate  the  organization  of  all  sorts  of  corporations  out  there  to 
prevent  the  watermg  of  stocks. 

Gentlemen,  our  people  out  there  are  not  savages;  they  are  just  as 
far  advanced  as  you  are  in  the  East.  They  are  just  as  much  inter- 
ested in  good  laws  as  you  are.  They  have  the  advantage  of  being 
right  there  on  the  ground,  and  they  know  what  is  needed  better  than 
you  can  possibly  know  it.  Our  people  are  going  to  make  their  laws 
to  fully  meet  all  these  matters,  and  they  will  do  it  so  that  it  will  not 
hurt  onvbody.  They  are  going  to  do  it  as  experience  points  out  the 
way.  And  on  this  water  question  our  constitution  provides  a  protec- 
tion that  a  thousand  bills  like  this  would  not  provide.  It  provides 
that  there  shall  be  no  ownership  in  the  water,  and  that  you  can  only 
hold  it  while  you  use  it.  You  can  not  go  there  and  locate  all  those 
sites;  you  can  not  buy  the  ground  and  hold  it  as  sites^  and  unless 
you  can  use  it  you  can  not  hold  it.  Consequently  development  can 
not  take  place  any  faster  than  there  is  a  market  for  the  power.  There 
is  something  you  must  not  overlook.  I  believe  that  even  when  mat- 
ters are  coming  up  here  that  relate  to  the  use  of  water  in  the  West  it 
would  be  a  good  thing  to  get  copies  of  our  laws,  so  as  to  learn  what 
our  customs  and  purposes  are,  and  to  see  whether  or  not  we  are  han- 
dling these  matters  in  the  wisest  way. 

Afr.  Chairman,  if  45  or  50  years  ago  somebody  had  gone  down  on 
the  Nebraska  line  in  Colorado,  at  Julesburg,  and  established  a  stor- 
sge  right  for  the  waters  of  the  river — and  it  could  have  been  done  at 
that  time — the  development  of  that  magnificent  valley,  where  1,500,000 
acres  of  land  are  in  as  high  a  state  of  cultivation  as  any  on  this  con- 
tinent where  general  farming  is  pursued,  would  have  been  impossi- 
ble. Our  experience  workeu  out  that  problem.  We  did  it  with 
our  own  hands  and  we  did  it  a  little  at  a  time,  and  if  we  are  let  alone 
we  will  go  on  working  out  the  wisest  policy  in  the  best  way,  and  in 
a  way  that  would  hurt  nobody  but  would  benefit  all- 

Now,  I  want  to  take  up  another  question.  I  want  to  go  into  this 
matter  of  taxation  a  little  further.  I  want  to  develop  tliis  idea  in 
support  of  our  State. 

I  pointed  out  to  you  that  only  a  little  over  32  per  cent,  or  less  than 
22,000,000  acres  of  the  sixty-six  million  and  odd  acres  in  the  State, 
is  on  the  tax  roll.  Now,  what  do  we  have  to  keep  up?  We  have 
35,000  miles  of  wagon  road.  We  need  fifty  or  sixty  thousand  more. 
We  need  the  new  roads  just  as  fast  as  we  can  build  them.  Some  of 
tliose  roads  are  very  expensive.  I  can  take  you  over  stretches  of 
highway  there  that  I  have  gone  over  this  last  year  where  it  cost  sev- 
eral thousand  dollars  a  mile  for  miles  and  miles,  without  a  dollar 
of  taxable  property  on  either  side.  Why?  Because  our  communities 
have  grown  up  in  little  valleys  and  groups  scattered  all  over  the 
State,  and  we  must  build  roads  in  between.  What  have  you  put  in 
this  bill  to  help  build  those  roads  ?  You  are  putting  a  provision  in 
here  tiiat  the  royalties  provided  shall  go  first  into  the  reclamation 
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fund.  Let  me  ask  you  a  question  there,  Mr.  Chairman,  for  inforou- 
tion.  I  rend  a  brief  from  the  Secretary  of  the  Interior  this  morn- 
inff,  in  which  he  says  that  first  the  cost  of  administration  should  be 
taken  out  of  the  receipts.  Is  there  an  amendment  to  thiu  bill  pur- 
porting to  do  that? 

Senator  Clark.  There  is  not 

Gov.  Ammons.  If  that  is  not  to  be  put  into  the  bill  I  do  not  want 
to  discuss  it,  but  if  it  is  I  do. 

Senator  Works.  We  do  not  know  what  might  bo  put  into  it  before 
we  get  through. 

Senator  Norbjs.  I  wish  you  would  go  on  and  discuss  it 

Senator  Clark.  The  suggestion  has  been  madc^  tliat  it  ought  to 
cover  the  cost  of  administration. 

Gov.  Abimons.  Then  I  want  to  say  that' it  is  utterly  useless  to  talk 
about  the  disposition  of  the  surphis,  because  there  won*t  be  any  siir* 

Slus;  there  will  not  be  a  dollar  of  it  left  for  roads  or  anything  else, 
t  will  be  exactly  on  the  same  level  with  the  Forest  Service;  just  as 
fast  as  they  get  the  money  they  will  put  on  more  help.  I  assort  tliut 
without  any  fenr  of  anybody  even  attempting  to  contradict  me, 
unless  you  could  put  on  such  a  tax  and  collect  it  as  would  be  pro- 
hibitive  of  its  use.  In  my  State  about  25  per  cent  of  the  cost  of  the 
Foi^est  Service  is  returned,  and  they  are  demanding  more  help  all 
the  time.  I  want  to  say  right  here,  and  I  am  wilhnj;  to  stake  niv 
reputation  upon  that  point,  that  if  this  provision  for  exi>ense  is 
made  there,  there  will  never  be  any  return.  Just  take  the  exi>eri«*nc-.« 
wo  have  had,  and  I  am  basing  my  remarks  entii*ely  on  that  The 
Government  people  out  there,  of  course,  are  operating  from  head- 
quaitei*s  here  and  are  not  able  to  administer  those  ditcTies  th:it  hti\e 
been  built  as  cheaply  as  the  local  people  administer  them.  I  am  not 
saying  this  because  we  do  not  want  help  to  build  them,  for  we  do. 
I  am  pointing  out  to  you  that  you  can  not  do  things  by  a  lar^e 
municipality  or  large  govenimental  powers  tliat  are  not  organiz^^l 
to  do  a  general  business.  You  cun  not  do  it  as  cheaply  as  the  farm- 
ers themselves  will  do  it.  All  you  have  to  do  to  convince  yourselves 
of  this  fact  is  to  go  o\er  the  ground  and  si»e  what  is  doing;  then  you 
can  nc  t  help  but  agree  that  I  am  right  on  that  proposition. 

They  are  asking  for  more  and  more  appropriations  every  year  for 
the  Forest  Service.  How  are  you  going  to  get  that  money?  Sup- 
pose  you  quadruple  tlie  fees  now  out  there:  you  will  have  such  ci>n- 
tention  as  you  never  dreamed  of  whenever  you  attempt  tliat  It 
can  not  l>e  done. 

Senator  Sm(K)t.  It  is  at  the  limit  now,  is  it  not  i 

(lov.  Ammons.  It  is  at  the  limit.  They  are  speiulini^  four  timc^ 
as  much  as  they  are  eolleeting,  and  what  they  are  colKvtinc  in  many 
instances  is  just  as  unjust  as  anything  in  the  wc»rld  could  he« 

Senator  SiiAriioTii.  (Jov.  Anmic»ns,  as  you  were  in  a  forest  re- 
serve when  the  rt»serve  system  was  fir^t  ehtahlishiH.!,  I  wish  you  would 
state  tlie  forts  as  to  tlio  fees  that  were  churge<l  at  that  time  in  am- 
trast  with  what  they  are  now. 

(lOv.  A5I3ION8.  That  calls  to  mv  mind  something  that  I  would  like 
to  mention.  I  said  at  the  outset  tliat  it  is  our  view  that  whatever  bill 
is  passed  here  is  only  the  entering  wedge  which  establishes  tlie  prin- 
ciple.   I  recall  very  well  the  first  application  that  I  got  for  a  permit. 
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I  think  I  have  it  at  heme  now.  I  am  keeping  it  as  a  curiosity.  It  pro- 
Tided,  among  other  things — this  may  not  be  the  exact  wording,  but 
it  gives^  the  meaning—"  I  do  hereby  further  agree  that  in  case  this 
permit  b  granted,  1  will  pay  such  reasonable  sum  as  the  Secretary 
of  the  Interior  may,  in  his  discretion,  seem  just  and  reasonable  in  the 
future." 

Senator  Clabk.  That  was  a  permit  for  grazingi  Governor  f 

Gov.  Ahmons.  Yes,  sir:  for  grazing  in  the  forest  reserve.  The 
people  out  there  were  very  much  opposed  to  that.  They  started  in  to 
fight  it.  The  department  realized  there  was  going  to  be  a  tremendous 
fight  against  any  fees.  The  cattlemen  at  that  time  provided  the  best 
protection  against  fire  that  the  forest  reserves  have  ever  had,  past  or 
present.  Their  bread  and  butter  depended  upon  it.  They  were  will- 
ing to  fight  fires  day  and  night,  as  I  have  done  myself,  time  and 
Again,  without  any  expense  to  anybody.  They  had  more  interest  than 
any  man  who  is  on  a  salary,  and  I  care  not  where  he  comes  f  rem.  The 
cattlemen  objected  very  seriously  to  the  tax  system.  Some  of  our 
Representatives  and  Senators  protested  down  here,  and  the  fees  were 
withdrawn!.  The  Grovernment  authorities  said  everybody  would  be 
permitted  to  go  in  without  charge.  They  said  they  just  wanted  to 
Know  how  many  cattle  went  in,  so  that  thev  might  exercise  control 
over  grazing,  feo  the  people  out  there  stopped  their  opposition  and 
they  allowed  them  to  establish  the  permit  system.  As  soon  as  it  was 
thoroughly  established  they  put  the  fees  back  into  force.  They  have 
been  increasing  them  ever  since,  and  are  going  to  continue  to  increase 
them  just  as  fast  as  they  dare. 

The  same  principle  will  apply  to  every  one  of  these  bills,  if  the^ 
po  into  effect.  We  have  a  right  to  believe  that,  and  I  assert  posi- 
tively that  it  is  the  intention  of  the  bureaus  which  prepared  the  bills 
thatthat  shall  be  done,  at  least  to  the  amoimt  necessary  to  conduct 
the  bureaus.  The  people  of  the  country  will  object  to  taxing  them- 
selves for  more  money  for  running  these  institutions.  I  believe  that 
no  one  will  deny  that. 

WTiy,  one  of  the  first  documents,  Mr.  Chairman,  that  was  ever 
printed  and  sent  out  was  after  a  commission  had  gone  West  to  look 
over  that  country,  and  they  capitalized  these  water  powers  rather 
crudely,  it  is  true,  for  there  had  been  no  sun-eys  out  there,  and  they 
pointed  out  that  they  would  get  $30,000,000  a  year  out  of  them. 
Tliey  even  capitalized  the  water  that  they  were  going  to  store  by 
merely  establishing  timber  reserves  for  irrigation  purposes,  and  they 
were  going  to  get  $8,000,000  out  of  the  already  poor  homesteader 
and  the  people  out  there  who  are  trying  to  raise  bread  and  meat  for 
this  great  country.  There  has  been  time  and  time  again  since  when 
they  have  been  pointing  out,  by  comparison  with  lands  farther  east, 
the*  profit  that  can  be  gotten  out  of  land  on  a  rental  basis,  giving 
'iie  impression  in  the  East  that  they  can  get  just  as  much  for  Uncle 
Sam's  land  adjoining  it. 

I  want  to  go  ahead  with  this  taxation  matter,  because  it  is  a  vital 
thing  in  this  whole  scheme,  whether  it  relates  to  water  power,  coal 
lands,  grazing  lands,  or  any  other  Idnd  of  resources. 

I  made  an  illustration  in  the  House  hearings,  and  I  want  to  make 
it  here.  Let  us  suppose  that  this  table  [indicating!  represents  a  map 
of  one  of  the  counties  in  Colorado,  and  that  half  of  it  is  agricul- 
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tural  land  and  a  little  town  or  community,  perhaps,  and  the  other 
half  is  coal  land.  You  put  this  bill  into  effect  You  have  got  to 
keep  a  sheriff  there,  and  he  will  be  especially  needed  because  of  the 
coal  camp  that  will  be  established  over  there.  We  will  have  to  ha\e 
a  court,  and  we  will  especially  need  it  because  of  those  t*oal  canipT^. 
We  will  have  to  support  schools  in  that  county  by  general  Uixatwni. 
We  will  have  to  pay  our  share  toward  a  State  insane  asylum.  And 
I  am  going  to  say  that  if  you  put  the  duty  upon  some  of  these  officiaU 
out  there  to  work  out  some  plan  that  will  harmonize  our  own  State 
administration  with  this  Federal  law,  there  will  be  a  lot  of  them 
that  will  need  to  go  to  tha  insane  asylum  before  they  get  it  worke<l 
out.  They  will  have  to  pay  their  share  toward  our  university  and 
our  agricultural  college  and  school  of  mines,  and  our  home  for  mental 
defectives,  and  our  reformatories.  But  they  do  not  pay  any  ov«»r 
there  in  the  other  end  of  the  county.  "Wliat  has  this  end  of  tlie 
county  got  to  do?  It  will  be  compelled  to  pay  it  all.  It  will  tJiere- 
fore  have  to  pay  double  taxation,  and  you  can  not  get  away  from  it, 
Mr.  Chairman.  But  that  is  not  the  worst  of  it.  These  people  over 
here  in  this  end  of  the  county  must  have  coal.  They  go  over  there 
and  get  it,  and  pay  this  pittance  of  5  cents  or  10  cents  a  ton  royalt\ 
for  that.  They  pay  the  Federal  tax.  They  not  only  thereby  pav  a 
dpublo  local  tax,  but  they  pay  the  Federal  tax,  too.  Then  they  raise 
their  live  stock  and  their  wheat  and  their  dairy  products  and  havi» 
to  ship  them  1,000  or  1,500  miles  to  compete  with  those  who  do  not 
have  to  pay  double  or  treble  taxation. 

Now,  gentlemen,  I  do  not  mean  to  appeal  to  you  to  ask  you 
whether  that  is  fair  or  not.    You  Icnow  it  is  not  fair. 

We  were  not  given  land  that  we  could  raise  crops  on,  but  we  were 
given  these  minerals  in  place,  and  we  have  ffot  to  have  these  mineral 
lands  taxed  or  we  can  not  afford  to  administer  them.  In  Colorado 
we  have  lust  gone  into  debt  three-quarters  of  a  million  dollars  l)eraM^e 
of  troubles  in  the  coal  district  in  that  State.  The  coal  lands  are 
going  to  pay  a  mighty  few  dollars  of  that  sum.  You  ask  whv  not  ? 
Whv,  there  is  less  than  3  per  rent  of  the  coal  lands  in  Colorado  tlint 
are  in  private  ownership.  Now.  you  are  astoni*ihed  at  that,  are  yt»u 
not?  But  that  is  a  fnct.  I^ess  than  3  per  cent,  and  yoti  will  not  iri*t 
any  more  under  such  laws  as  wo  have  in  existence  now  or  such  t\<  vo-j 
are  proposing  or  as  are  ])ropc)MMl — I  hope  vou  are  not  proposing  thein. 
We  will  not  get  anv  more,  and  yet  nearly  the  whole  population  in 
some  of  these  counties  is  on  coal  lands. 

Let  us  go  a  little  further  in  this  taxation  proposition.  Jiupy>o<i» 
that  you  pass  this  law  and  a  company  of  you  ff<*ntlemen  think  that  it 
is  opening  up  the  resources  of  the  West,  as  it  purports  to  do,  and  yc»i 
club  together  some  of  y<nir  surplus  funds  and  jro  out  and  start  a  cnal 
mine  on  a  part  of  this  f  lovernnient  land.  You  are  going  to  start  to 
promote  a  mine.  Y<ni  are  ifoinjr  to  have  a  town.  The  first  thin*? 
you  havo  got  to  do  is  to  build  a  little  town  there.  You  must  e>tn!>- 
lish  a  school  and  you  must  have  police  protection  and  a  courthoMM*, 
and  all  that  sort  of  thincr.  When*  are  you  going  to  cet  your  monev  to 
support  them  under  a  bill  of  this  kind?  There  may  l)e  several  of 
these  camps  starte<l,  and  a  new  county.  How  are  you  goinjr  to  s*u|>- 
port  a  c<Minty  government  an<l  how  are  you  going  to  contribute  to 
the  State  government  your  share  of  its  support?  There  is  nothing 
in  this  bilfpnividing  that  a  single  penny  shall  go  to  the  support  of 


WATER-POWER  BILL.  635 

tho  Stnte  or  the  local  governments.  I  do  not  care  what  the  intention 
of  this  bill  is,  I  feel  that  I  can  assert  positively,  without  fear  of  con- 
tradiction from  any  source,  that  the  only  effect  that  it  can  have  is  to 
attack  the  very  vitality  of  the  State,  the  very  sovereignty  of  these 
Western  States.     You  can  not  get  away  from  that  proposition. 

Now,  gentlemen,  in  the  county  in  which  I  live  more  than  80  per 
cent  of  the  territory  is  apparently  permanently  withdrawn  from 
taxation.  It  is  an  expensive  commimity  in  which  to  build  roads.  It 
is  a  big  county.  There  are  only  a  few  over  1,800  people  in  it.  Three- 
fourths  of  the  production  from  that  county  last  year  was  from  im- 
taxed  lands,  and  all  that  was  paid  was  a  royalty  in  one  fonn  or 
another  into  the  Federal  Government.  They  returned  a  little  of  that, 
yes;  but  did  they  return  a  cent  to  suppoi-t  the  sheriff's  office?  Did 
they  return  a  cent  to  support  the  courthouse?  Not  a  cent.  Neither 
do  these  bills — not  one  of  them.  Not  one  of  them  returns  a  cent  to 
the  State,  unless  there  has  been  an  amendment  put  in  here  very 
recently.  No  one  has  ever  thought  about  these  western  States,  which 
are  struggling  to  build  themselves  up,  and  to  build  up  this  great 
country  at  the  same  time.  I  am  going  to  tell  you  gentlemen  here  that 
I  consider  it  an  outrage  if  you  pass  these  bills  without  giving  at  least 
50  per  cent  to  the  States  from  the  very  moment  that  the  bills  are 
passed.    They  ought  to  have  every  dollar  of  it. 

Senator  Norris.  Governor,  on  that  point  I  would  like  to  ask  your 
judgment  Suppose  the  bills  were  amended  so  as  to  turn  these  funds 
over  to  the  State,  all  of  them;  would  that,  in  your  judgment,  be  more 
or  less  than  you  would  get  if  the  land  itself  that  the  Government 
proposes  to  lease  was  taxed? 

Gov.  Amhoks.  I  think  it  would  be  very  much  less.  I  do  not  be- 
lieve that  we  would  get  anything  right  away,  anyhow,  from  these 
bills.  There  might  be  some  little  community  arising,  a  new  one, 
where  they  would  need  some  coal,  and  they  would  go  and  get  it; 
they  would  take  this  leasehold  up. 

^nator  Norris.  I  am  speaking  particularly  of  this  bill  now  per- 
taining to  the  water-power  sites. 

Gov*  Amnions.  I  do  not  think  we  would  get  anything  of  conse- 
quence for  a  while.  We  have  got  to  build  those  other  industries  in 
which  are  other  resources,  like  coal  and  other  metals,  before  we  can 
get  any  market  of  any  consequence  for  the  water  power. 

I  have  already  explained,  Senator,  that  we  are  not  using  all  that 
is  now  developed.  We  are  not  using  all  of  our  developed  water 
power,  and  it  is  cheap,  too.  The  reason  is  that  our  mineral  de- 
velopment has  stopped  very  largely  since  the  forest  reserves  were 
thrown  down  like  a  wet  blanket  over  all  the  mineralized  lands  of 
our  State.  You  can  not  operate  coal  lands  under  the  present  laws  at 
tlie  price  at  which  it  can  be  sold.  You  are  withdrawing  oil  lands. 
You  are  withdrawing  everything  that  anybody  wants.  You  can 
not  build  a  population,  and  thereiore  you  can  not  build  up  a  use  for 
tlie  water  or  market  for  it.  That  is  the  trouble.  So  that,  no  matter 
how  you  proceed  along  this  line,  you  are  Iiitting  us  a  terrific  blow. 
Tliat  is  tlie  reason  we  do  not  want  to  see  any  of  these  things  done. 
I  am  willing  that  the  water  powers  should  be  controlled,  if  you  like^ 
as  to  tlie  amount  of  power  that  can  be  generated  or  controlled  by  any 
one  organization.  But  why  not  take  Senator  Shafroth^s  bill?  You 
could  not  have  any  monopolization  imder  that    You  might  have  it 
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under  this  bill,  because  you  are  depending  upon  some  man^s  discre- 
tion. But  under  Senotor  Shaf roth's  bill  you  could  not  ha%'e  it  If 
you  want  to  limit  monopoly,  why  don't  you  do  that  definitely,  and 
fix  a  reasonable  limit.  I  do  not  know  that  Mr.  Shafroth  Ims  tike 
right  limit.  You  must  allow  a  reasonable  limit,  because  we  want 
power  just  as  cheap  as  we  can  get  it.  We  want  to  manufacture  a 
lew  things  out  there,  and  we  can  do  it  if  we  can  have  power  cheap 
enough  so  that  other  people  can  not  run  in  and  undersell  our  manu- 
facturers as  they  have  done  in  the  post.  Why  not  limit  this  owner- 
ship and  control  and  reopen  to  settlement  these  lands  instead  uf 
following  a  theory  that  will  not  hold  water! 

^  There  is  another  matter,  Mr.  Chairman,  in  addition  to  this  taxa- 
tion, that  will  arise  to  trouble  vou.  I  noticed  a  few  of  the  remarks 
of  the  gentleman  (Mr.  Merrill)  who  preceded  me  about  whether 
the  States  or  the  General  Government  should  control  the  distribution 
of  this  power.  '  I  tell  you  that  is  a  great  question.  Why  not  let 
that  alone?  We  ore  taking  core  of  it.  We  are  doing  it  very  nicely. 
We  have  an  Interstate  Commerce  Commission  here  thot  I  think  wo 
all  have  confidence  in.  The  people  have  so  much  confidence  in  it  thnt 
they  allow  them  to  increase  some  of  the  railroad  rates  without  mak- 
ing a  howl  about  it.  They  will  take  core  of  this  power  if  it  goes 
fram  my  State  over  into  Senator  Norris's  State,  or  from  NevmLi 
over  into  California.  Our  local  utility  commissions  will  take  care 
of  the  distribution  in  the  particular  neighborhoods  where  they  know 
what  thev  are  doing.  We  do  not  wont  to  leave  that  with  anyburiMiu 
2,000  miles  away,  even  though  it  be  composed  of  the  wisi»st  men  on 
earth.  We  wont  to  get  that  right  down  home,  and  we  con  do  it,  and 
we  will  do  it.  Until  we  show  to  the  contrary  you  nuist  take  it  for 
granted,  gentlemen,  that  we  ore  onto  our  jobs,  and  we  are  attend! n:; 
to  our  duties  out  in  the  West  just  as  you  ore  attending  to  yours  in 
the  East. 

Here  is  another  matter  in  connection  with  monopoly  that  I  want 
to  mention.  I  want  to  b<»g  vour  pardon,  by  the  way,  for  my  ramblir.;: 
way  of  presenting  my  views.  I  can  not,  as  some  few  of  you  know, 
see  to  read,  and  I  can  not  refer  to  notes. 

Here  is  a  feature  of  monopolization  that  I  want  to  bring  home  to 
you.  We  are  told,  and  have  been  told,  in  all  sorts  of  magazines  and 
other  articles  and  in  books  that  the  only  sure  way  to  prevent  monop- 
oly is  to  keep  these  lands  and  resources  in  public  ownership.  Now, 
is  that  true?  If  it  is,  what  is  going  to  Iwcome  of  all  of  the  rest  of 
this  great  country  lying  east  of  the  Missouri  and  the  Mi^sissipi)! 
Rivers?  Are  you  not  able,  imder  our  form  of  government,  to  con-' 
trol  the  question  of  monopoly?  I  believe  you  are;  I  do  not  dotibt 
it  for  a  minute.     I  do  not  lielieve  thnt  the  question  of  public  or 

1)rivate  ownership  has  anything  to  do  with  it,  exoent  that  under  a 
en^ehold  basis  vou  can  create  a  monojioly  cheaper  tnan  you  ran  on 
privately  oMneA  land.  Jtist  think  of  the  dt"«tiny  of  this* country  if 
the  leasehold  theory  is  correct.     I  do  not  believe  it  for  a  minute. 

Now,  gentlemen,  there  is  one  soltition  thnt  the^e  governors  have 
suggested,  and  that  is  the  turning  over  of  these  piiblic  lands  and  re- 
sources to  the  States  in  which  thev  are  situated.  I  am  t(»ld  there  is 
no  u*»e  to  propose  it,  l>ecause  of  the  falsi*  s<»ntiment  which  has  been 
created  in  the  Kust  ogainst  the  West. 
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I  am  not  an  old  man  vet.  I  am  pretty  winr.  I  hope  to  live  at 
least  20  years  more,  and  I  am  one  citizen  of  the  AVest  that  will 
never  let  this  be  forgotten,  that  my  State  of  Colorado  has  just  as 
much  right  to  its  resources  with  which  to  build  and  support  itself  as 
has  any  other  State  in  this  Union  to  its  resources.  Tlie  old  original 
States  themselves  made  that  contract  and  that  promise  to  every  new 
State  that  should  come  into  this  Union,  that  it  should  be  admitted  on 
an  equal  footing  with  the  original  States — not  with  the  older  States, 
but  with  the  original  States.  The  original  States  have  their  property 
to  tax,  and  we  must  have  ours  or  we  can  not  support  our  State 
{Tovemments.  I  will  tell  you  that  whenever  you  attempt  to  adopt  any 
principle  contrary  to  that  you  are  striking  at  the  very  vitality  of 
those  otates. 

Gentlemen,  our  people  are  just  as  loyal  to  the  Federal  Government 
as  any  other,  in  spite  of  some  of  these  things  that  have  happened  in 
recent  years.  They  are  looking  back  here  recalling  the  character  of 
their  fathers  and  their  mothers  and  their  brothers  and  their  sisters, 
and  they  say^  "Those  were  good  people;  they  are  not  doing  these 
things  intentionally;  they  do  not  know;  they  do  not  understand.** 
We  in  the  West  realize  that  the  magazines  are  not  open  to  us;  that 
the  press  of  the  East  is  not  open  to  us;  that  we  can  not  have  our 
story  told  except  by  the  few  people  who  are  able  to  come  East  and 
speak  hy  word  of  mouth.  We  know  that.  We  realize  it,  and  we 
are  hoping  that  the  time  will  come  when  the  people  of  the  East  will 
understand  and  will  not  demand  something  from  us  that  is  unfair 
und  unjust.  Then  they  will  make  it  right  It  does  not  help  things 
to  recall  some  of  the  matters  that  have  happened  out  West,  but  let 
me  give  you  an  illustration  or  two  to  show  the  imwarranted  and 
unfair  attitude  of  the  public  land  bureaus  toward  the  Western  States. 

We  have — and  I  had  something  to  do  with  that — established  at 
our  Colorado  Agricultural  College  a  school  of  forestry.  One  of  tlie 
first  tilings  the  Forest  Service  down  here  did  was  to  go  down  to 
a  private  institution  and  make  arran^^ements  to  have  some  of  their 
young  men  educated  there  instead  of  helping  us.  But  that  was  not 
the  worst.  We  could  have  overlooked  that,  but  as  our  institution  was 
ei'tablished  right  near  the  foothills  and  as  the 'mountains  climbed 
rather  precipitously  to  timber  line,  we  wanted  stations  at  several 
altitudes,  at  which  to  make  experiments  and  a  study  of  forestry. 
We  needed  it  We  had  plenty  of  valley  land.  We  had  large  varie- 
ties of  trees  growing  there,  and  we  wanted  to  see  what  might  be 
done.  We  had  taken  up,  through  the  head  of  the  department,  the 
Secretary  of  Agriculture  at  that  time,"  the  idea  of  getting  his  co- 
operation to  bring  trees  from  other  similar  climates  where  there  was 
greater  moisture  in  order  that  we  might  get  a  tree  with  a  more 
rapid  habit  of  growth,  so  that  we  could  do  something  along  that 
line.  So  we  came  down  here.  I  came  myself  and  went  before  the 
House  committee  and  asked  for  a  strip  of  land  running  up  to 
timber  line.  They  said  they  could  not  give  us  that  Then  we  asked 
for  little  stations  along  at  different  altitudes.  Mind  you,  they  had 
fourteen  million  and  a  half  acres  of  land.  Did  they  grant  our 
ne«iuestf  Not  at  all.  Tliey  made  us  pay  $1.25  an  acre  for  1,600 
tt<*res  of  land.  Is  that  the  right  spirit  for  a  great  Government  to 
£iiow  toward  a  new  State  struggling  to  build  itself,  especially  when 
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it  is  educating  boys  for  the  benefit  of  the  Nation  as  well  as  tlie 
State? 

They  donated  to  us  the  old  Indian  school  down  at  Fort  Lewis, 
which  was  no  more  use  to  them.  They  gave  us  an  absolute  grant  to 
it,  unconditional,  and  before  we  could  get  possession  of  it  the  Secre- 
tary of  the  Interior  said  that  he  had  discovered  thut  there  was  prul>- 
ably  coal  under  that  land  and  tried  to  take  it  away  from  us.  It  was 
with  the  assistance,  and  only  with  the  assistance,  of  that  great  states- 
man, Henrv  M.  Teller,  that  we  were  able  to  prevent  it.  Yet  they 
commanded  us  by  the  terms  of  the  grant  that  we  should  educate  tlie 
Indian  children  free  of  cost  for  all  time  to  come,  and  nobody  knows 
wiiether,  in  the  next  hundred  years,  we  could  get  a  dollar  back  out 
of  that  coal  or  not.  But  even  that  did  net  show  the  spirit  so  mudi  as 
it  was  sliown  when  they  took  everything  olf  of  that  property  that 
was  movable  and  sold  it  for  a  song  or  shipped  it  away  and  put  a 
former  employee  in  there  as  an  auctioneer.  They  not  only  sold  the 
movable  fixtures,  but  there  was  a  pump,  a  brand  new  one,  that  sup- 
plied the  buildings,  that  cost  $550,  which  they  sold  for  $1,  and  they 
commenced  to  tear  that  out  before  we  could  get  there  and  get 
possession  of  it.  Then,  when  the  district  attorney  of  the  Unil<*d 
States  and  the  attorney  general  of  Colorado  joined  in  a  letter  to  tlie 
department  down  here,  protesting  against  it  and  calling  their  atten- 
tion to  what  had  happened,  they  got  a  curt  reply  that  it  was  none  ot 
their  business  or  ours. 

Here  is  something  else,  just  showing  the  spirit — and  I  think  you 
ought  to  know  it,  gtMitlemen — toward  us.  Last  year  Congres£»man 
Taylor,  of  the  Ilouse,  introduced  a  bill  opening  up  for  summer 
homes  a  lot  of  that  foothill  territory  which  was  not  good  for  any- 
thing, not  even  for  growing  timber.  There  are  a  few  scattering  tn»es 
on  it,  but  you  could  not  probably  get  a  dollar's  worth  of  timber  off 
an  acre  in  the  next  50  or  100  years.  But  it  is  desirable  land  for  sum- 
mer homes.  We  have  a  lot  of  friends  down  in  California  and  Texas 
and  Kansas  and  Nebraska,  and  from  the  East  who  want  to  go  there 
and  spend  th^  summer  in  those  hills  where  it  is  cool.  They  want 
these  locations  for  summer  homes.  So  Congressman  Taylor  intro- 
duced the  bill  allowing  the  summer  homestead  of  40  acrt*9  to  each 
one  of  those  people.  That  40  acres  can  not  be  sold  for  another  pur- 
pose.   It  can  not  be  located  under  the  present  laws  for  any  purpose. 

The  bill  simply  provided  how  people  could  take  up  the  land  for 
summer  residence.  It  was  not  for  the  citizens  of  Colorado  alone, 
but  from  anywhere  else,  so  long  as  he  was  a  citizen  of  the  United 
States,  It  would  have  opened  up  8,000,000  or  4,000,000  acres  of 
land  which  would  have  been  put  on  our  tax  roll  with  improvement^ 
and  would  have  helped  the  counties  in  building  ex|>ensive  roacb 
through  the  foothills. 

Did  the  department  recommend  that  bill?  It  did  not.  But  I  am 
reliably  informed  that  they  came  back  with  a  bill  providing  for  very 
cheap  leases  for  a  numl>er  of  years  for  these  summer  homestcadera. 
Tell  me,  Mr.  Chairman,  is  that  the  right  spirit  to  show  toward  us 
out  there? 

They  tried  to  take  the  water  right  from  the  Teller  Indian  School 
at  (}rand  Junction  after  they  gave  it  to  us,  which  would  have  left  it 
utterly  valueless. 
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I  could  give  you  illustration  after  illustration  here  for  a  week  of 
that  sort  of  conduct  toward  us.  I  have  told  you  there  is  only  8 
per  cent  of  the  coal  land  in  Colorado  in  private  ownership.  I  think 
it  is  acknowledged  thrit  there  are  7,500,000  acres  of  Government- 
owned  coal  land  in  the  State  now.  There  are  only  a  few  hundred 
thousand  acres  that  are  in  private  ownership.  There  probably  is 
not  less  than  11,000.000  acres  of  coal  land  in  Colorado  that  belongs  to 
the  (loveiinment.  Are  you  going  to  leave  that  immense  resource  per- 
petually off  the  tax  rolls?  If  you  put  this  bill  into  effect,  there  will 
only  be  a  little  of  it  used.    Nobody  can  buy  it  at  the  present  rate. 

My  friends,  you  have  been  paying  too  much  attention  to  some  of 
these  fellows  who  are  trying  to  scare  the  people  of  the  country  to 
death  because  they  say  our  resources  are  going  to  be  all  exhausted.  I 
want  to  make  the  observation  in  this  connection  that  the  wise  Crea- 
tor who  made  this  earth  knew  what  He  was  doing  better  than  any  of 
tliese  faddists  can  tell  Him.  He  did  not  make  a  world  that  was 
going  to  fall  down.  As  the  experience  of  the  past  has  proven,  when 
any  resource  has  disappeared  human  ingenuity,  human  enterprise, 
hunnm  necessity  has  always  found  something  to  take  its  place  and 
never  something  worse.  And  it  is  that  very  necessity  that  nas  made 
possible  the  great  progress  of  the  human  race. 

But  let  us  leave  that  side  for  a  moment.  Why,  I  can  recollect — 
and  I  think  I  heard  him  say  this  myself — when  the  great  leader  and 
father  of  this  movement  said  that  in  50  or  100  years  the  coal  would 
all  be  gone.  Just  think  of  it.  That  would  be  a  terrible  calamity. 
We  would  all  freeze  to  death.  Why,  Mr.  Chairman,  according  to  the 
United  States  Geological  Survey — I  think  in  the  report  of  1908 — it 
iS  shown  that  in  my  own  State  there  is  known  coal  enough — and 
there  is  an  immense  amount  that  they  have  no  knowledge  of  yet — ^to 
supply  the  entire  world  at  the  present  rate  of  consumption  for  more 
than  300  years.  And  there  is  Senator  Clark's  State  of  Wyoming, 
up  there  just  north  of  us,  that  has  nearly  50  per  cent  more  tiian  our 
State  has.  I  do  not  know  how  much  Montana  and  the  others  have. 
>o  I  am  not  the  least  bit  afraid  about  the  coal  being  used  up. 

The  CiiAiRAiAN.  Governor,  I  was  just  going  to  suggest  that  the 
committee  is  only  considering  the  water-power  bill  at  this  time. 

Senator  Shafroth.  Mr.  Chairman,  I  suggested  when  I  asked  that 
<Jov.  Amnions  l)e  given  time  that  he  could  make  only  one  trip  and 
th:tt  I  wanted  him  to  discuss  both  of  these  bills  at  the  same  time. 

Senator  Clark.  I  think  the  governors  remarks  are  very  perti- 
nent to  this  bilh  because  this  bill  proposes  to  adopt  a  policy,  and  the 
result  of  this  policy  is  what  the  governor  is  speaking  of.  I  think  his 
remarks  are  very  pertinent  to  this  bill. 

Got.  Ammons.  Now,  Mr.  Chairman,  I  am  not  going  to  impose 
upon  this  committee,  but  I  would  like  to  make  this  observation :  We 
live  2,000  miles  away.  There  are  those  who  have  private  interests 
who  can  afford  to  come  down  here.  We  are  not  so  fortunate ;  neither 
myself  nor  my  successor.  We  are  fighting  the  policy,  and  we  are 
fighting  it  with  all  the  power  within  us  and  with  all  the  earnestness 
we  can  command.  There  is  not  one  iota  of  difference  between  anf 
of  these  bills  upon  that  policy,  and  it  does  seem  to  me  perfectly  per- 
tinent, if  we  can  demonstrate  in  one  or  the  other  the  viciousness  that 
we  believe  is  in  this  policy,  we  should  be  permitted  to  do  so.    As  I 
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6ay,  I  will  not  impose  upon  the  committee.  I  will  confine  my 
marks  to  just  what  you  ask  me  to  discuss  and  I  will  not  go  beyond 
that  hereafter  even  if  there  is  one  of  the  other  questions  involved, 
but  I  will  say  what  I  have  to  say  on  that  Then  I  will  leave  it 
to  our  Senators  and  to  Congressman  Taylor,  who  speak  with  au* 
thority  on  this  question,  and  I  hope  to  Heaven  that  you  will  pay 
attention  to  them  and  not  to  those  whose  very  jobs  and  very  exist- 
ence, even  the  very  existence  of  these  bureaus,  depend  i^pon  the  estab- 
lishment and  the  continuation  of  this  policy  in  this  country. 

A  moment  later  I  will  go  back  to  this  water  power.  I  would  like, 
however,  to  say  a  word  on  the  leasinji^  of  the  public  domain*  because 
if  you  propose  to  pass  this  water-power  bill  you  will  have  that  here 
next,  it  follows  just  as  the  night  follows  the  day.  There  is  a  well- 
laid  program.  We  are  not  here,  I  am  not  here  and  can  not  be  here 
during  my  term  of  office,  and  Gov.  Carlson  can  not  be  here  all  the 
time,  to  watch  this,  but  those  who  are  at  work  on  the  other  side  are 
in  this  city  on  salary  of  the  United  States,  and  they  can  be  before 
this  committee  and  about  the  Membera  every  day  thot  tliis  Conirress 
is  in  session.  There  are  men  who  have  private  interests  who  can 
offord  to  come  here,  but  the  poor  devil  of  a  homesteader  can  neither 
come  nor  can  he  provide  for  a  hearing.  I  come  before  you  to  ask 
that  you  listen  to  those  whom  he  has  chosen  officially  to  represent 
him,  and  I  hope  that  you  will  hesitate  a  long  time  before  you  put  a 
principle  into  effect  out  there  that  is  going  to  rob  him. 

Now,  we  have  got  to  raise  money  if  we  develop  these  water  powers 
for  the  irrigation  of  our  lands,  for  the  supplying  of  our  cities,  and 
for  manufacturing  the  other  natural  resources  which  are  valuele^is 
without  manufacturing  establishments.  We  can  not  raise  it  witliout 
a  certain  tenure.  I  have  heard  that  stated  here  in  behalf  of  the 
Forest  Service.  I  heard  it  a  while  ago.  Why  not  make  that  certain  f 
Why  not  open  it  where  it  was?  Are  you  afraid  of  monoi>oly  of 
land  out  there?  Why,  Mr.  Chairman,  the  averaije  acreage  of^our 
holdings  out  there  is  going  down  constantly.  It  is  not  increasing. 
I^ok  ac  the  United  States  census  and  you  will  find,  I  tliink,  that 
they  fell  off  more  than  one-fourth  in  the  last  dei*ade.  As  those  laiul:i 
become  vahiable  they  are  not  congregated,  they  aw  si'parating.  That 
is  true  with  our  lands  and  our  water  ()owers.  It  is  just  as  impossible 
to  monopolize  our  water  powers  as  it  is  to  monopolize  the  air  out 
thei*e.  Hut  if  you  are  afriad  of  it,  pass  Senator  Shafroth  s  bill.  That 
will  prevent  any  possibility  of  it.  You  are  not  doing  that  under  this 
bill,  except  to  some  favored  interest.  Open  it  up,  just  as  it  was.  and 
let  the  little  fellow  and  the  big  fellow  go  there,  and  let  earli  take  it 
as  he  finds  it.  I  want  to  tell  von,  gentlemen,  that  it  did  not  make 
our  peoj)le  feel  comfortable  when  a  President,  a  former  President, 
of  the  I  nited  States  stood  up  in  the  auditoritim  in  Denver  and  saul, 
**  You  people  may  own  the  water,  hut  we  own  the  land,  and  I  do  not 
see  how  you  can  use  the  water  unless  you  make  terms  with  us  for  the 
land."  ts  that  a  good  policy  to  pursue?  Is  anybody  ready  to  stand 
up  and  defend  that? 

(icntlemen,  jnst  let  us  work  out  this  water  problem  in  Colorado. 
Turn  these  lands,  these  resources,  and  this  water  over  to  the  State 
in  fact  as  you  have  done  by  statute.  You  have  got  a  question  of  juris- 
diction here.  Did  you  eVer  think  of  that?  Suppose  vou  grunt  a 
leaM*hold  to  somebody   for  a   reservoir  site  upon  the  head  of  the 
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Plutte  River,  and  he  builds  it,  and  I  have  a  water  right  down  the 
river  farther,  and  I  think  my  water  is  running  short.  I  complain^ 
and  our  State  water  commissioner  goes  up  there,  and  ssivs,  ^^  >fow, 
here,  you  turn  this  water  down  the  river/'  He  says,  "  I  won't  da 
it;  this  is  under  the  jurisdiction  of  Uncle  Sam.''  I  could  sugsest 
just  a  few  hundred  complications  of  that  kind.  Do  you  think  that 
IS  a  g^ood  thing?  I  have  been  at  work  all  my  life  down  below  trying 
to  build  some&ing,  trying  to  build  a  home.  Then  the  General  Gov- 
ernment arbitrarily  takes  away  my  water  right.  I  am  helpless;  I 
have  no  recourse  in  the  courts,  for  you  must  know  a  citizen  can  not 
sue  tile  Government.  This  very  condition  is  one  of  the  very  strongest 
reasons  why  the  Government  should  not  ^  into  business,  because 
the  individual  can  not  enforce  contracts  m  the  courts,  while  the 
Government .  can. 

We  are  supposed  to  be  a  sovereign  State,  with  jurisdiction  over 
n]l  of  the  territory  of  the  State.  Are  you  going  to  divide  up  that 
jurisdiction?  Are  you  going  to  take  every  place  that  you  happen 
to  own  and  say  tiiat  your  jurisdiction  extends  over  that  oecause  you 
own  it,  no  matter  how  you  got  in  charge  of  it?  Wliy,  if  tlint  b  true, 
ou  have  got  over  40,000,000  acres  of  land  there  now,  and  all  you 
lave  got  to  do  is  to  buy  the  otlier  22,000,000,  according  to  tliat 
Uieory— less  than  22,000,000;  21,000,000  and  something— and  our 
State  government  is  at  an  end.  Is  that  the  theory?  Why,  if  one  of 
your  lorest  officers  is  attacked  by  some  one  there,  what  aoes  he  dot 
lie  does  not  go  into  tlie  Federal  courts  for  protection ;  he  comes  to 
our  Stale  courts.  Are  you  going  to  change  that,  and  if  it  is  at  a 
water-power  site,  in  a  forest  i*eserve,  or  upon  a  power  plant,  or  upon 
a  reclamation  project  that  some  crime  was  committeed,  take  it  inta 
the  Federal  court  instead  of  the  local  court  ?  And  if  there  is  a  qiies* 
lion  of  who  owns  the  water  or  what  ditch  or  reservoir  has  a  right 
to  tlie  water  in  times  of  scarcity,  what  are  you  going  to  do  about  itl 
How  are  you  going  to  settle  that?  Are  you  going  to  make  us  re« 
adjudicate  the  water  rights  from  the  mouth  of  the  Mississippi  to 
tlie  headwaters  in  order  to  determine  whether  we  have  our  rights 
correctly  related  with  each  other  and  with  others?  Is  tliat  the  the- 
ory that  you  are  going  on?  Where  are  you  going  to  let  up?  This 
is  an  important  question.  It  is  a  question  of  jurisdiction.  How 
are  you  ^oing  to  get  development  of  those  lands?  Is  not  the  price 
of  meatliich  enough?  Don't  you  want  that  coimtry  settled  up  so 
that  we  will  grow  meat  cheaper  than  it  is?  And  let  me  tell  you  this 
is  goin^  to  be  the  great  meat-producing  section  of  this  country  in  a 
sliori  time.  Don't  you  want  to  pursue  a  policy  conducive  to  tiiat 
end? 

How  about  your  development?  Can  you  get  a  man  to  take  up  a 
piece  of  raw  land  and  take  his  chances  to  develop  it  under  such  a 
scheme  as  this  for  controlling  the  water?  You  can  not  get  water; 
too  can  not  get  land;  you  can  not  get  minerals;  you  can  not  get  any- 
ilunz  developed  unless  you  hang  up  the  prize  of  ownership.  That 
IS  Mihtete  is  to  it  You  have  got  to  guarantee  their  use  or  you  can 
not  get  it 

Now,  this  question  of  jurisdiction  of  water  is  a  very  serious  thing. 
Voo  hare  a  bill  here  to  unify  the  streams  of  the  West  that  you  asked 
the  irrigation  conference  to  indorse  last  spring.  The  governors  are 
practically  unitel  in  opposition  to  that    Why?    Because  they  said  it 
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was  contrary  to  experience  with  our  problems  out  there:  that  it  worK! 
be  ruinous;  that  it  would  ruin  even  those  who  were  pushing  it.  Are 
you  going  to  unify  the  Colorado  River  and  destroy  the  entire  western 
slope  of  Colorado,  which  is  watered  by  the  tributaries  of  that  stream! 
Are  you  going  to  establish  a  storage  area  down  in  Arizona  and  Cali- 
fornia and  compel  the  Colorado  water  to  leave  tliat  State  before  it  is 
used  ?  What  beccmes  of  that  great  possible  empire  west  of  the  crest 
of  the  Rocky  Mountains?  If  we  use  the  water,  it  still  goes  down  to 
tlie  States  further  west,  and  they  get  it  without  cost.  We  delay  the 
flood  waters  for  a  time  until  the  flow  of  the  stream  is  equalized,  and 
that  is  all.  That  is  all  the  harm  we  do,  and  you  are  not  using  them 
now,  and  you  could  not  nut  them  into  effect  any  sooner.  Is  our  way 
right  or  is  your  way  right — not  your  way,  but  the  way  of  these  peo- 
ple— these  bureau  people ?  Do  you  want  to  kill  the  goose  that  lays 
the  golden  egg?  Take  the  Platte,  for  instance.  We  take  that  water 
out  of  the  Platte,  and  it  finds  its  way  back  to  the  river.  But  go  back 
to  the  days  when  the  big  floods  went  down  in  the  spring  and  there 
was  no  water  in  the  fall.  Do  you  want  to  continue  a  policy  that  will 
eventually  absolutely  equalize  the  flow  of  that  water  or  adopt  a  c^^n- 
trary  policy?  Which  is  the  better  for  this  country  and  which  for 
the  f>tates  concerned  ?    That  is  the  problem. 

Now,  gentlemen,  I  came  down  here  to  earnestly  plead  for  what  we 
think  i.s  right,  for  what  our  experience  has  taught  us  was  right,  for 
the  rights  of  our  State,  and  for  what  the  older  States  have  had.  All 
of  you  have  read  the  history  of  the  making  of  our  Federal  (Vmstitu- 
tion.  Each  one  of  yoii  know  that  this  Nation  was  founde<l  after  a 
great  controversy  on  this  public-land  question,  on  the  very  principle 
that  these  public  lands  should  be  disposed  of  by  the  Government  to 
establish  new  States  to  be  admitted  on  nn  equal  footing  with  the 
original  States  in  all  respects  whatsoever,  nnd  for  no  other  i>urpo>e. 
Are  you  doing  that  if  you  take  away  our  taxing  power?  Can  you 
do  it  i  If  you  ever  establish  a  leasehold  policy,  is  .i  lease  a  clispo>al 
of  the  property?  Ctnild  you  possibly,  do  y<ai  think,  maintain  the 
position  anywhere  in  the  worla  that  merely  leasing  thoni  out  wrnild 
re  a  disposition  of  these  lands?  Do  you  think  flint  is  fair  to  the 
people  who  are  trying  to  make  a  new  irrainery  out  then>,  a  new 
storehouse,  a  new  place  to  grow  and  raise  th(»  meats  for  this  (*<iuntry  ? 
Do  you  think  it  is  fair  to  pay  a  tax  upon  them?  And,  then,  did  you 
ever  stop  to  think  fiir  a  moment  what  that  tax  was  upon  after  all? 
If  you  put  a  tax  upon  those  waters,  have  you  stopped  to  think  what 
it  means?  There  are  no  dollars  flowing  down  those  sireams  out  of 
the  Rocky  Mountains  -not  one.  Thev  are  not  there.  You  lay  a  tax 
upon  water—  I  care  not  how  little  rrliow  groat— and  yo!i  are  taxing 
what?  You  are  taxing  the  values  that  have  lH»4»n  storefl  up  there  by 
the  labor  of  the  people  who  have  gone  in  and  develoj>e<l  all  of  that 
country  that  has  l)een  developed.  Is  that  right?  There  is  no  value 
or  was  none  to  the  coal  until  the  neople  went  there  -not  a  dollarV 
worth.  It  had  lain  there  for  untold  centuries  and  vas  of  no  value 
until  the  prospector  made  the  discovery  and  s|>ent  his  time  and  money 
to  dig  it  out.  Have  any  of  you  ever  had  any  experience  in  mining? 
If  not,  have  you  ever  figured  out  what  the  net  profit  f»f  the  production 
of  minerals  has  been  in  the  West?    We  have  had  this  grpat  golden 

erize  hung  up,  and  we  have  had  thousands  and  thousands  of  men  who 
Ave  spent  a  lifetime  hunting  for  the  treasure  who  have  never  fanml 
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it.  On  the  average,  my  friends,  every  dollar  of  gold  that  has  come 
out  of  those  mines  represents  a  dollar's  worth  of  Tiuman  toil.  That 
is  what  you  are  going  to  tax.  Or  it  may  be  the  most  valuable  farm* 
that  there  is  in  the  Platte  Valley  or  in  the  Grand  Valley  or  the  Valley 
of  the  Arkansas — what  does  it  represent?  It  simply  represents  the 
storehouse  of  the  ad.ded  toil  of  those  who  h^ve  made  its  value  by 
developing  the  land,  putting  water  on  it,  and  it  represents  nothing 
else.    Is  that  what  you  are  going  to  taxi 

Let  me  tell  you,  gentlemen,  that  you  will  never  get  this  water  de- 
veloped under  any  such  scheme  as  is  proposed  here.  Let  the  settler 
in  that  country  have  these  lands.  In  Colorado  we  are  short  a  quarter 
of  a  million  people  now,  because  of  what  the  present  system  has 
already  done.  We  have  resources  now,  but  they  are  difficult  to  pro- 
duce, difficult  to  use,  and  expensive  to  gather  to  make  useful — enough 
to  support  tens  of  millions  of  people.  Why  not  let  us  utilize  them? 
It  docs  not  hurt  you;  it  does  not  hurt  the  East.  The  stronjrer  our 
Western  States  become  the  stronger  the  Nation  becomes.  Why  not 
give  us  the  same  chance  that  you  have  had  ?  We  are  not  destroving 
anything,  and  the  man  who  siys  we  are  or  have  destroyed  anything 
in  the  past  slanders  as  good  a  people  as  live  under  the  sun.  We 
are  doing  our  work  right  so  far  as  human  knowledge  goes.  We  will 
continue  to  do  so,  and  no  one  has  any  more  interest  in  it  than  we  have. 
Don't  strike  at  the  vitality  of  those  States — don't  do  that,  but  help 
to  build  them.  I^end  the  same  sort  of  cooperation  that  is  being 
loaned  to  teach  the  new  farmers  in  irrigation  farming.  Do  that 
and  vou  are  doing  a  worthy  service.  Do  not  come  in  and  say,  "  Oh, 
the  State  is  no  good;  you  must  look  to  the  Federal  (lovernment." 
Do  not  do  that.  This  great  country  of  ours  grew  upon  the  founda- 
tion of  the  States  that  formed  the  XTnion,  and  upon  the  equality  of 
those  States.  Do  not  destroy  that  ecjuality.  If  you  take  from  us 
half  of  our  territory,  or  a  quarter  of  it,  with  the  taxing  power,  vou 
are  going  to  cripple  us  just  that  much;  and  if  you  put  this  policy 
into  force  with  these  several  bills,  you  are  just  taking  a  little  more 
awav  from  the  support  of  our  State  and  our  local  institution.  Is  it 
fair> 

Now,  just  let  me  make  this  final  appeal  to  you  gentlemen.  Do 
not  be  in  any  hurry  to  put  into  effect  something  that  does  not  ac- 
complish what  it  purports  to  accomplish.  It  does  not  mean  develop- 
ment, because  there  will  be  no  money  for  development.  Do  not 
think  that  because  Secretary  Lane  is  a  fine  man  we  can  rely  upon 
the  fact  that  these  things  will  be  done  right.  He  can  not  do  it 
He  has  no  time,  nor  willTiis  successor  have.  The  real  work  must  be 
turned  over  to  somebody.  To  whom?  To  other  people  whose  re- 
sponsibilities are  not  as  great  as  ours,  whose  interest  is  not  as  great 
as  ours,  whomsoever  they  happen  to  represent  Just  recollect  that, 
gentlemen.  Do  not  strike  at  the  vitality  of  these  States;  do  not  strike 
at  the  sovereignty  of  these  States.  Help  to  build  them  instead.  Put 
a  system  in  vo^e  that  will  build  and  not  tear  down,  that  will  promote 
and  not  i*etard  the  development  of  the  States.  Lend  a  helping  hand, 
but  do  not  destroy  us.  That  is  what  we  ask,  and  that  is  all  we  ask. 
We  are  here  not  in  a  mood  to  criticize.  We  have  i;ot  past  that  point 
We  realize  there  is  extreme  danger  to  us.  With  tliis  Senate  and  with 
this  committee  here  to-day  rests  the  responsibility.    This  committee 
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itself  can  say  to  these  States  out  there,  ^'  Go  forward/'  and  they  will 
go  forward.    All  they  want  is  the  opportunity. 

The  other  day  there  was  a  man  in  my  office  from  Anstralia.  I  was 
asking  him  about  their  settlement  down  there.  He  said,  ^  We  have 
not  settle  so  much  since  the  war;  but  until  this  war  broke  out,  we 
have  settled  a  thousand  families  a  month  in  our  State  alone.*'  They 
are  inducing;  settlers  to  go  there.  They  are  offering  them  financial 
assistance.  They  are  giving  them  their  homes,  and  are  helping  them 
to  even  plow  some  of  the  land,  furnishing  live  stock  and  putting 
water  on  their  ground,  and  getting  it  ready  to  culti%'ate.  Why  do 
we  not  adopt  a  policy  like  that?  Millions  of  acres  in  our  State  arv 
lying  idle.  Our  farmers  have  left  our  State  and  have  gone  to  Canada 
l)ecause  they  treat  them  better  up  there.  Are  we  not  on  the  wrong 
track?  We  want  these  lands  opened  up  so  that  the  settler  and  tlie 
home  builder  can  come  and  get  them.  That  is  all  we  want  That  in 
all  we  ask  to-day. 

Because  the  passage  of  any  of  these  bills  will  form  the  entering 
wedge  of  the  leasehold  system,  because  their  underlying  principle  is 
unpatriotic  tenantry,  instead  of  home-owning  devotion  to  country, 
all  of  them  should  meet  with  certain  defeat 

These  measures  are  not  intended  to,  nor  can  they,  accomplish  what 
they  promise,  except  at  unpardonable  cost  of  public  money  and 
dissatisfaction  of  our  people. 

The  lensehold  principle  strikes  a  vital  blow  at  home-loving,  home* 
owning  patriotism,  and  inspires  a  reckless  indifference  in  place  of 
ardent  devotion  to  our  institutions.  It  weakens  our  local  and  State 
governments  by  withholding  the  taxing  power.  It  provokes  diA- 
sention  by  creating  a  double  jurisdiction,  and  aggravates  the  situa* 
tion  by  denying  the  citizens  and  local  authorities  the  ri^ht  to  protect 
themsolves  in  the  courts.  It  places  our  people  and  their  business  at 
the  mercy  of  the  whims  and  prejudices  of  men,  instead  of  giving  them 
a  government  of  law.  It  rejects  the  policy  of  local  self-government^ 
discourages  pride  to  excel  in  our  local  institutions,  refuses  the  best 
reAvard  to  individual  effort.  It  produces  an  unnecessary,  crowing^ 
lasting  resentment  against  the  vicious  bureaucracy,  which,  like  a  can- 
cerous growth,  is  constantly  gnawing  at  the  vitality  of  our  republican 
form  of  government 

Born  of  a  narrow  selfishness  and  lust  of  power  unworthy  of  any 
great  governmental  agency,  it  will  not  accomplish  the  purpose  de- 
sired, but  will  weaken  the  very  fabric  of  the  Union.  I^et  our  western 
men  with  unfaltering  courage  neither  accept  nor  compromise  with 
it,  but,  conscious  of  the  rights  of  their  people  and  the  good  of 
the  country  at  large,  stand  with  resistless  force  against  its  every 
encroachment 

I  thank  you. 

STATEMEHT  OF  HOH.  OEOBOE  A.  OABLSOH.  OOVXBHOS-ELBOT  OF 

THE  STATE  OF  COLORADO. 

Gov.  Carlson.  Gentlemen,  Got.  Ammons  covered  the  question 
very  thoroughly.  There  are  just  a  few  things  that  I  wish  to  em- 
phasize, even  undergoing  the  danger,  somewhat,  of  repetition. 

Now,  in  the  first  place,  I  wish  to  call  attention  to  the  fact  that  in 
the  arid  West  whatever  is  developed  is  developed  under,  perhaps, 
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more  difficult  conditions  than  in  the  East.    Take,  for  instance,  the 

auestion  of  fanning,  and  compare  Colorado  with  Iowa.    In  Iowa 
ley  broke  the  soil.    In  Colorado  it  is  a  struggle  for  a  number  of 
years* 

You  take  our  proposition  of  minerals,  and  we  have  the  same  condi- 
tion. One  of  the  resources  that  naturally  belong  to  Colorado  is  the 
wftter  power.  This  is  now  in  the  very  infancy  of  development.  It 
is  our  opinion  tliat  it  is  necessary  that  there  be  private  ownership  in 
order  to  obtain  investment.  I  say  that,  gentlemen,  because  of  some 
six  or  seven  years  of  experience,  particularly  with  the  mining  in- 
dustry. You  have  permitted  them.  You  have  permitted  the  pros- 
pector in  the  mining  industry  to  go  ahead  under  certain  peiinits  oi 
the  Forestry  Service.  During  the  last  six  years  we  have  had  no 
development  of  the  mining  industry.  It  has  fallen  off.  And  why? 
Because  the  prospector  has  been  subjected  to  certain  rules  and  regu- 
lations that  the  ordinary  prospector  could  not  comply  with.  The 
prospector,  the  man  who  actually  is  the  pioneer,  the  man  who  fights 
it  in  the  first  instance^  is  a  poor  man.  He  can  not  plead  his  cas6. 
He  has  been  in  the  busmess  for  some  20  or  80  years.  He  has  crossed 
Che  mountains,  and  he  knows  in  some  way  that  there  is  pay  rock  at 
a  certain  place.  He  comes  in  contact  with  a  certain  representative 
of  the  Forest  Service  and  that  representative  disagrees  with  him. 
TTe  wants  to  begin  his  prospecting,  and  there  is  a  different  report. 
Consequently  he  is  unable  to  go  ahead.  That  has  been  the  effect 
I  am  not  talking  about  a  theory;  I  am  talking,  gentlemen,  about 
facts. 

Now,  we  are  now  at  the  very  infancy  of  this  proposition.  Who  is 
poing  to  regulate  it?  In  whose  discretion  are  you  goincr  to  place  it? 
You  ran  avoid  monopoly  in  the  way  that  has  already  been  sug- 
ffested — by  penalty.  Yon  can  fix  rates  by  local  utilities  commissions. 
liwt  in  case  you  have  certain  regulations  fixed  within  the  discretion 
of  an  executive  department  of  the  National  Government,  what  is 
going  to  limit  that  discretion?  Where  will  the  department  obtain  its 
opinion  except  from  the  representative  upon  the  ground  How 
much  knowledge  does  he  have?  What  is  his  competency?  Is  he 
familiar  with  the  whole  situation?  Has  he  the  knowledge  of  the 
pioneer? 

I  will  give  you  one  illustration,  for  instance:  Everything  we  have 
developed  out  there  has  been  developed  by  men  who  started  upon 
thinii^  that  everyone  who  was  educated  seemed  to  be  sure  was  no 
good.  For  instance,  it  has  proved  that  where  the  Geological  Survey 
agreed  was  the  proper  place,  from  their  investigations,  to  find  the 
mineral  in  Cripple  Creek  there  was  none  found.  I  remember,  for 
instance,  in  the  Poudre  Valley  we  had  this  situation:  An  acquaint- 
ance of  mine  built  a  certain  ditch.  Everyone  was  convinced  that 
tliere  was  no  water  for  that  ditch.  He  figured  it  out  in  a  way  that 
ordinary  people  do  not  loiow.  What  happened  in  regard  to  this? 
You  have  your  departmental  representatives  there,  and  he  is  usually 
not  the  big  empire  builder;  he  is  not  the  man  that  will  bring  about 
development-  He  can  not  carry  out  that  which  is  impossible.  He 
works  along  certain  lines. 

Here  we  are  at  the  very  inception  of  this  enterprise.     Your  de- 

fartment  must  necessarily  have  certain  charges  for  administration, 
t  is  expensive.    It  does  not  work.    It  has  not  worked.    It  has  not 
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brought  about  development.    Now^  that,  gentlemen,  is  the  point  to 
which  we  wish  to  call  your  attention. 

We  say  here  that  the  proposition  of  control,  the  proposition  of  tho 
preventing  of  a  monopoly,  is  something  that  you  can  not  control  by 
a  Federal  law.  You  do  not  need  to  destroy  owjiei*ship  in  order  to 
prevent  monopoly.    You  can  prevent  it  and  give  private  ownership. 

Now,  then,  in  regard  to  the  i*egulation  of  rates;  that  is  a  mutter 
that  should  be  controlled  by  the  8tate  as  long  as  it  is  a  State  indus- 
try. Then,  what  is  the  result?  You  place  it  within  the  jurisdiction 
of  the  States.  It  is  taxed  by  the  State;  it  is  controlled  by  the  State. 
You  secure  private  investment  because  there  is  a  proper  rate  and 
ownership.  And  you  secur.e  them  because  they  are  controlled  by  Uie 
State  laws  and  are  not  subject  to  departmental  regulations.  It*  may 
be  that  you  can  get  development  in  the  future  in  our  State.  Unt 
you  have  not  got  it  in  the  nast,  and  we  do  not  believe  that  you  can 
in  the  future.  You  are  working  2,000  miles  away.  You  are  workin;: 
^with  expensive  machinery.  Tliis  is  unnecessarv,  and  it  would  get 
away  from  the  proposition  of  individualism.  Why,  gentlemen,  you 
do  not  want  a  Government  of  bureaucracy.  You  do  not  want  that 
kind  of  a  (lovernment.  That  is  not  the  way  to  develop  a  country. 
You  never  would  secure  the  development  of  any  industries  upon  that 
sort  of  a  proposition.  It  is  not  the  way  that  you  devcloi)ed  the  East, 
and  it  is  not  the  way  that  you  are  going  to  develop  the  West. 

Upon  that  proposition,  gentlemen,  you  nuist  have  private  owner- 
ship in  order  to  get  development  You  can  not  get  it  in  any  otiier 
way. 

I  do  not  wish  to  take  up  further  time  upon  this  proposition,  except 
simply  to  go  back  to  the  few  salient  propositions:  First,  that  wo 
sliould  have  the  right  to  tax  this  property.  We  have  only  32  per 
cent  of  the  land  under  taxes,  and  there  is  (iS  per  cent  of  it  not  umler 
taxation.  You  can  not  make  anv  regulaticms  of  taxes.  You  may  g«* 
into  the  fine  discriminations  ancl  the  discussions  on  that  proposition, 
gentleuien,  but  if  you  lease  this  property  the  State  can  not  tax  it, 
and  we  can  not  get  any  results.  In  the  fii'st  instance,  wo  start  now 
with  an  industry  that  is  in  its  infancy.  The  way  we  have  develope  I 
things  in  the  past  is  through  private  o\vnei*ship,  and,  gentlemen,  no 
have  not  been  able  to  de\eIop  in  any  other  way.  You  do  not  de- 
velop individualism  in  that  way.  You  will  not  get  peonle  to  inve-t 
in  that  kind  of  a  devehipment.  You  have  not  Ihh'U  aole  to  do  it 
l)efore. 

The  mining  industry  of  Colorado  has  been  cut  cjIF.  It  has  not  gon*» 
forward.  This  is  not  any  theory,  mind  you,  gentlemen.  Minin<^ 
has  decreased.  It  is  because  of  departmental  regulations.  You  can 
not  escape  it,  and  you  will  meet  tho  same  proposition  if  this  law 
is  enacted. 

Whv  do  vou  want  to  assume  this  burden?  Whv  do  vou  want  to 
administer  tliosi*  things  out  in  Colorado i  It  d(H*s  not  m'ein  to  me  it 
is  in  line  with  our  idea  of  the  auttimmiy  of  States  and  the  rights  of 
individuals  in  the  dilferent  States.  It  seems  to  mo  to  be  a  usurpa- 
tion of  a  function  that  is  not  properly  one  that  l)elc'ngs  to  the  Fed- 
eral (iovernment,  and  an  assumpti^m  of  res]K)nsibility  and  expense 
that  the  Federal  (iovernment  should  not  assume. 

Now,  gentlemen,  with  all  the  safeguards  that  you  can  place  around 
to  present  mono|KiIy,  and  with  the  necessity  of  private  ownership. 
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and  with  our  necessities  ahead  of  us,  it  seems  to  me  that  this  propo- 
sition of  leasing  the  power  sites,  as  proposed  in  this  bill,  is  contrary 
to  sound  judgment  and  justice.  We  are  opposed  to  it  and  opposed 
to  it  upon  principle. 

Gov.  Ammons.  I  would  just  like  to  say  one  thin^  to  illustrate  what 
Gov.  Carlson  has  said  about  the  way  we  foimd  our  minerals  in 
Colorado. 

When  first  discovered,  Cripple  Creek  was  pronounced  by  the  au- 
thorities a  very  shallow  camp.  If  you  care  to  see  them,  I  have,  and 
can  bring  here  and  sliow  you,  some  extremely  rich  specimens  show- 
ing a  discovery  made  in  one  of  the  Cripple  Creek  mines  at  from  1,700 
to  1,900  feet  deep,  out  of  which  the  Colorado  State  mining  commis- 
sioner told  me  the  day  before  I  left  that  many  tons  could  be  shipped. 
There  is  enough  of  that  high-grade  ore  in  one  pocket  to  make  rich 
all  the  owners  of  the^mine,  and  the  indications  are  for  continued  im- 
provement with  greater  depth.  Then  I  have  a  little  specimen  here 
tliat  has  over  4  ounces  of  gold  in  it  that  came  from  near  Brecken- 
ridge,  Colo.,  where  the  scientists  thought  it  absurd  that  anything 
should  be  found.  So  you  see  we  are  working  out  our  own  salvation 
in  tlie  minerals  as  in  everything  else  in  Colorado.  We  have  worked 
out  our  salvation  in  the  minerals  and  we  can  work  out  our  salvation 
in  handling  the  water  if  you  will  allow  us.  At  the  same  time  that 
we  benefit  the  State  we  also  will  benefit  the  Nation  as  a  whole.  Why 
not  give  us  a  chance?  If  you  would  like  to  see  these  specimens  I 
would  be  very  glad  to  show  them  to  you  to  demonstrate  how  utterly 
wrong  those  who  are  supposed  to  be  the  most  wise  can  sometimes  be. 

STATEMENT  OF  MB.  FRANCIS  T.  HOMEK,  MEMBER  OF  THE  BANK- 
INO  FIRM  OF  BEBTRON  ORISCOM  &  CO.,  40  WALL  STREET,  NEW 
TORK. 

Mr.  Hosier.  Mr.  Chairman  and  gentlemen  of  the  committee,  most 
of  the  things  I  would  like  to  say  with  reference  to  this  bill  have  been 
covered  by  Mr.  Powelson,  whose  evidence  I  read  this  morning,  and 
that  will  very  materially  reduce  what  I  feel  there  is  any  occasion 
for  me  to  say  to  the  committee.  I  am  not  going  to  discuss  therefore, 
unless  some  member  of  the  committee  should  wish  to  ask  particular 
miestions,  anjrthing  except  three  points  in  connection  with  the  bill. 
One  is  the  distinction  made  or  attempted  to  be  made  by  the  bill  be- 
tween developments  that  are  made  by  municipalities  and  develop- 
ments  which  are  made  by  corporate  private  enterprise.  The  second 
is  the  recapture  provision.  The  third  will  be  the  capitalization  pro* 
visions,  etc. 

With  reference  to  the  question  of  the  distinction  drawn  in  this 
bilK  or  attempted  to  be  drawn  between  municipal  developments  and 
corporate  developments,  actually  there  is  no  justification  in  f net  or 
in  principle  for  drawing  that  distinction.  There  is  no  justification 
for  any  development  of  hydroelectric  power,  whether  it  be  water  or 
steam,  except  insofar  as  it  is  to  serve  consumers,  to  serve  the  public ; 
and  it  makes  no  difference  to  that  consumer  whether  that  service  is 
rendered  to  him  by  the  community  of  which  he  happens  to  be  a 
resident  and  a  citizen,  or  whether  it  is  furnished  to  hmi  by  a  cor- 
porate entity  which  is  acting  as  the  agency  of  the  State  or  the  ma- 
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nicipality  in  furnishing  that  serrioe.  T¥hat  he  does  want  and  wtet 
he  wants  to  be  sure  that  he  is  going  to  get  is  adequate  service  at  a 
reasonable  and  fair  rate.  Whichever  way  he  can  get  it  the  best  as 
to  quality  and  the  best  as  to  price  is  the  way  that  he  is  interested  in 
receiving  it. 

I  apprehend,  that  on  mature  thought,  the  members  of  this  com- 
mittee will  also  feel  that  they  are  best  serving  the  public  interest  if 
they  encourage  development  by  adopting  that  policy  in  tlie  bill 
which  will  result  in  furnishing  that  best  quality  of  service  at  the 
lowest  possible  cost^  therefore,  if  that  be  true,  there  ought  not  to  be 
drawn  any  distinction  in  favor  of  development  by  a  municipality, 
OS  such,  as  distinguished  from  development  by  private  capital  in- 
vested  in  corporate  form,  performing  the  public  agency  of  render- 
ing this  service.  This  distinction  would  have  this  rather  disas- 
trous effect  upon  private  capital  going  into  these  public-service  com- 
porntions;  and  that  is  that,  wherever,  in  one's  sphere  of  influence,  or 
a  sphere  that  can  be  reached  by  several  developments,  private  capital 
is  expected  to  go  in  and  submit  to  a  rental  or  charge  as  provided  bv 
this  uill,  it  will  go  in  there  subject  to  the  recognized  risK  tliat,  if  it 
builds  up  a  community  by  reason  of  its  enterprise,  bv  developing 
their  manufactures:  by  developing  their  mining  operations;  if  as  a 
result  of  that  it  builds  up  the  community,  when  it  has  accomplished 
the  building  of  that  community,  some  other  power-site  development 
within  reach  of  that  community  could  be  applied  for  by  the  com- 
munity and  could  be  developed  as  a  water-power  development, 
and  a  source  of  energy  and  then,  that  that  energy,  free  of  anv 
charge  or  rental  charge  in  favor  of  the  Federal  Government,  would 
come  in  competition  with  the  corporate  development  which  was 
fiui)]ect  to  a  rent  charge  and  a  tax. 

Po  that  the  very  investment  on  the  pnrt  of  the  corporation  of  its 
funds  in  the  building  up  of  the  coninnmitv  would  ostnhlish  a  menace 
to  the  continued  prosperity  and  success  of  that  enterprise.  I  do  not 
think  that  is  wise,  and  I  simply  want  to  endeavor  to  bring  that  point 
to  your  attention. 

The  next  point  to  which  I  wish  to  direct  your  attention  specifically 
is  the  fifth  section  of  the  hill,  which  is  called  the  "  rec:»pliire  clause.** 
It  sliould  not  be  called  the  "  recapture  clause/'  hecause  it  not  only 
involves  a  recapture  .but  it  involves  a  great  deal  more  than  a  n»ca]>- 
ture,  in  fact,  ns  it  is  provided  in  the  hill  now.  If.  for  example,  the 
Pacific  Gas  &  Electric  Co,  were  to  ac(*e])t  'JO  arreb  cif  land  that  they 
needed  for  reservoir  development,  al  out  which  Mr.  Hritton  spoke,  it 
would  obtain  it  solely  upon  the  condition  that  land?  \^hirh  it  houcrht 
80  years  ajro  would  at  the  expiration  of  that  lease  be  subject  not  to 
recapture,  hut  subject  to  ori^^inal  taking;  and  original  taking  at 
what  priced  Not  e\en  at  the  price  value  of  the  lund*^,  but  at  tlie 
price  nt  which  that  land  may  have  U^en  acjuiired  *M)  years  apo. 

What  this  recaiUure  claus<»  should  juovide  i*<  the  following; 

First,  that  no  lands  or  rights  granted  by  the  Government  should 
be  chartred  with  one  sinjile  dollar  ujmui  their  recapture.  In  other 
words,  every  foot  of  puhlic  land  that  is  pi^en,  whether  it  is  given 
Buhject  to  a  rental  charge  or  without  a  rental  cliaige,  should  be  taken 
back  without  any  allowance  of  compen^^aticm  for  that  which  it  is 
granted,  because  it  is  granted  for  a  period  of  50  years,  and  tliereafter 
until  the  power  of  recapture  is  exercised,  there   is  not   a  single 
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intftDgible  right  which  may  annex  to  that  lease  or  rights  that  may  be 
attacked  that  should  be  valued  at  the  time  of  recapture;  but  tnose 
things  which  the  enterprise  brings  itself,  which  are  of  value  to  the 
enterprise  when  they  are  taken  back,  should  be  taken  back  at  their 
fair  value.  What  I  mean  by  that  is  this:  A  concrete  dam  across  one 
of  these  rivers  may  be  laid  in  reinforced  concrete  costing  $500,000; 
it  will  re{)resent  in  addition  to  the  $500,000  probably  $50,000  for  pre- 
liminary investigations  as  to  which  is  the  particular  proper  point  on 
that  river  to  build  the  dam;  it  will  involve  in  addition  to  that  a 
considerable  number  of  thousands  of  dollars  invested  in  sinking  drill 
holes  or  pits  in  order  to  ascertain  that  you  do  not  have,  as  they  had 
in  the  Tennessee  River  development,  a  quicksand,  or  something  of 
that  sort  which  would  add  $1,000,000  or  $2,000,000  to  your  cost;  it 
will  involve  an  actual  cost  for  engineering  supervision  which  can 
not  be  foreseen. 

And  after  it  becomes  a  going  concern  it  will  represent  an  actual 
dollars-nnd-cents  investment  on  the  part  of  the  promoters  of  the 
enterprise,  for  fixed  charges  and  taxes  on  that  investment,  and  the 
return  on  the  money  in  that  investment  from  the  period  that  the 
enterprise  was  initiated  until  a  sufficient  quantity  of  its  output  is 
founu  and  marketed  to  pay  a  reasonable  return  not  only  on  what  the 
physical  assets  cost  but  what  the  building  up  of  the  business  cost. 

Personally,  as  president  of  a  southern  gas  and  electric  corpora- 
tion, I  have  been  interested  in  the  development  of  four  public-service 
coriK>rations  in  four  small  southern  towns,  and  I  have  had  an  exact 
check  kept  to  ascertain  how  much  it  cost  us,  in  addition  to  the  build- 
ing of  the  plant,  complete,  to  acquire  a  business  that  would  make 
those  companies  self-supporting  so  far  as  to  see  that  operating  ex- 
I)enses  should  not  any  longer  exceed  operating  revenues,  not  count- 
mg  a  dollar  of  return  en  the  invested  capital,  and  I  found  that, 
approximately,  in  order  to  make  the  gross  revenues  equal  the  operat- 
ing expenses  of  those  companies,  the  cost  has  averaged  23  per  cent. 
It  will  probably  average  18  to  20  per  cent  more  of  investment  before 
^e  get  to  tlie  point  where  we  will  get  the  legal  rate  of  interest  on  the 
investment  in  those  public-service  enterprises. 

Therefore,  in  that  fifth  section  of  the  bill,  where  it  refers  to  the 
"other  intangible  elements,"  they  are  going  to  take  away  from  the 
people  who  invest  in  this  enterprise : 

First,  their  present  value  of  real  estate  increase  over  what  it  may 
have  cost  them  at  the  time  they  accept  the  lease. 

Second.  They  are  going  to  take  away  from  them  the  actual  cost 
that  tliey  put  into  the  enterprise  in  order  to  build  up  its  business. 

Third'.  They  are  going  to  say  this,  with  reference  to  the  actual, 
tangible,  physical  investment:  We  are  going  to  depreciate  that,  so 
a.=  to  ascertain,  as  of  the  termination  of  the  lease,  what  its  then  fair 
value  is,  and  that  is  the  sole  allowance  which  is  going  to  be  made. 

Senator  Clark  and  Senator  Norris  both  asked  Mr.  Merrill  a  rather 
pertinent  question,  in  the  light  in  which  the  matter  was  then  pre- 
sented, and  that  was  this :  Why  should  the  Government  pay  for  any- 
thing more  than  its  value  at  the  time  at  which  it  is  taken  over?  As 
t  bald  proposition,  nobody  should  every  be  asked  to  pay  more  than 
the  fair  value  of  anything  which  is  acquired. 

But  the  fact  is  this,  that  if  you  are  not  going  to  allow  these  enter- 
prises the  benefit  of  any  of  the  increasing  values  among  their  assets, 
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but  you  are  going  to  deprive  them,  by  charging  them  with  all  the 
depreciated  values,  hov7  can  you  get  capital  invested?  There  is  n(»t 
an  opportunity  in  this  line  of  business  for  a  man  to  make  exce<^ive 
profits;  he  may  have  done  it  in  the  past,  owing  to  the  absence  of 
regulation,  but  all  of  these  public-service  corporations  are  n«>w 
regulated  by  commissions  who  are  not  selected  by  the  corporation'* 
but  by  the  people  who  pay  for  the  service,  and  actually  the  pe<jple 
who  pay  for  the  service  therefore  select  the  judges  and  juries  who 
determine  what  will  be  a  fair  rate  of  return. 

And  that  mere  fact  has  created,  on  the  one  side,  an  initial  diffi- 
culty in  acquiring  capital  for  public-utility  investments  at  all;  but 
on  the  other  side,  by  reason  of  the  general  fairness  of  commis^i<  u 
rulings,  has  now  rather  increased  the  stability  of  investments  an<l 
public  utilities. 

I  do  not  think  that  by  adopting  a  rule  of  recapture  which  is  at 
variance  with  what  has  been  recognized  by  the  best  public-sen* !*> 
commissions  the  Federal  administration  will  be  adopting  a  poller 
conducive  to  capital  investment. 

The  third  point  to  which  I  want  to  direct  your  attention  is  merely 
the  question  of  capitalization  regulation. 

The  experience  m  States  having  public  service  commissions  with 
this  matter  of  capitalization  has  been  rather  a  disastrous  one  to  ct)r- 
porations,  from  one  point  of  view,  and  that  is  the  inevitable  delay 
which  is  attached  to  securing  action  by  public-utility  cominiK«ions  in 
respect  of  security  issues. 

If  you  can  regulate  the  security  issues  and  do  it  expeditiously  aii<l 

CronuHly,  so  that  a  public  utility  water-power  compan}r  can  get  tlie 
enent  of  a  market  lor  the  sale  of  its  securities  when  it  is  at  its  U^^t, 
we  should  have  no  serious  objection  to  rej^ulation. 

But  rather  than  sul)ject  ourselves,  in  nuiking  investments  in  th  > 
character  of  enterprises,  to  the  delays  which  are  inevitable  in  connv'-- 
tion  with  the  investigations  which  the  commissions  make,  we  wouM 
prefer  to  have  written  right  into  the  bill  that  the  issues  of  securiti**^ 
which  may  be  made  in  respect  of  these  enterprises  shall  not  constiluto 
a  basis  in  rate  regulation  or  a  basis  for  consideration  at  the  time  of 
taking  over  the  property,  whether  by  condemnation  <ir  otherwisiv 

And  in  that  ccmnection,  to  go  back  to  the  first  point  which  I  nia«l«» 
very  briefly,  I  want  to  say  that  there  is  another  advantage  to  the  ci-iu- 
munities  to  be  served  by  these  water  powers  by  nutting  the  corpornle 
enterprises  in  so  far  as  charges  or  rentals  only  are  concerned,  on 
exactly  the  same  basis  as  you  put  municipal  enterprises,  and  tli.it 
is  this,  that  whatever  such  a  water-power  corporation  may  ol  tain  by 
grant  from  the  Federal  (lovernment  is  always  subject  to  the  terms  of 
that  grant,  capable  of  being  taken  by  a  munfcipality  in  condemnation 
proceedings. 

STATEMENT  OF  MB.  0.  M.  DAHL,  OF  NEW  TOBK,  N.  T. 

Mr.  Daiil.  >fr.  C*hairman  and  gentlemen,  I  am  vice  president  of 
Elertrir  Hond  «&  Share  Co.  of  New  York  C^ity,  which  compony  is 
engsiged  in  the  business  of  financing  electric  light  and  power  com- 
panies and  otiier  public  utilities. 

I  do  not  de>ire  to  take  up  time  in  discussing  any  of  the  details  of 
this  bill.    There  are,  howover.  one  or  two  most  important  factors  in 
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lepslation  of  this  character — one  or  two  fundamental  factors,  one 
or  two  things  which  must  be  taken  care  of  if  there  is  to  be  any  devel- 
opment following  this  legislation — to  which  I  should  like  to  direct 
vour  attention. 

*  There  are  a  number  of  things  which  are  incidental,  a  number  of 
questions  as  to  which  there  might  be  a  reasonable  difference  of 
opinion;  but  there  are  two  essential  matters  in  my  judgment  as  to 
which  nobody  who  understands  the  problems  can  disagree. 

The  first  of  those  propositions  is  that  in  order,  to  obtain  any 
de%'elopment  whatsoever  under  this  legislation  the  tenure  must  be 
satisfactoiy.  That,  I  understand,  has  been  disposed  of  by  the  con- 
cession of  the  Secretary  of  the  Interior,  as  announced  by  the  chair- 
man the  other  day — that  it  was  understood  that  the  tenure  would 
be  for  50  years  and  would  continue  thereafter  until  the  property  had 
been  taken  over  by  the  Federal  Government. 

I  will  therefore  spend  no  time  on  that  proposition. 

The  second  proposition  is  that  if  the  property  is  to  be  taken  over, 
at  the  time  it  is  taken  over  full  compensation  must  be  made  to  the 
investor  who  has  put  his  money  into  the  enterprise.  If  full  compen- 
sation is  not  provided  for  in  this  bill,  then  naturally  it  can  not  be 
expected  that  anybody  will  invest  in  undertakings  of  this  character. 

Xow,  I  believe  every  member  of  this  committee  desires  to  see  that 
full  compensation  is  rendered,  and  that  full  compensation  is  written 
into  the  bill.  The  only  difference  of  opinion  there  might  be  is  as  to 
the  manner  of  expressing  that,  the  manner  of  accomplishing  that 
purpose. 

The  bill  as  it  stands  provides  for  a  certain  value  to  be  fixed  at  the 
expiration  of  the  grant,  and  in  arriving  at  that  value,  in  the  first 
place,  real  estate  is  taken  at  its  actual  cost  and  then  the  balance  of 
the  property  of  the  utility  is  to  be  taken  over  at  its  reasonable  value, 
excluding  certain  intangibles  and  excluding  certain  other  elements. 

As  to  certain  exclusions  in  determining  the  value  of  the  property 
to  be  taken  over,  I  have  one  or  two  suggestions  to  make.  For  in- 
stance, it  is  provided: 

Thfit  mioh  rc:tFonflhle  vnliie  slirtll  not  Incliule  or  be  affeoted  by  the  value  of 
the  frnncbise  or  good  will  or  profits  to  be  enmed  on  pending  contrncts  or  any 
otber  Ititiingible  elements. 

If  that  provision  remains  in  the  bill,  it  will  follow  that  the  in- 
vestor will  be  deprived  of  a  substantial  portion  of  his  investment. 

1  have  no  desire  to  occupy  unnecessarily  the  time  of  the  committee 
in  discussing  that  proposition,  if  it  is  the  concensus  of  opinion  of  the 
committeo  that  the  entire  provision  as  to  intangible  element  should  be 
•tricken  out  of  the  bill;  but  if  there  are  any  members  of  the  com- 
mittee who  still  believe  it  should  remain  in  there 

Senator  Smoot.  I  think  you  had  better  discuss  it. 

Mr.  Dahl.  All  right ;  then  I  will  discuss  it. 

The  Chairman.  I  have  heard  no  memlier  of  the  committee  sug- 
gesting striking  that  out,  Mr.  Dahl. 

Senator  Norris.  On  that  point  there  is  another  proposition  there 
which  you  have  passed  over  on  what  you  say  has  been  settled  because 
J*ecretarv  Lane  said  so  and  so. 

Mr.  Dahl.  Yes. 
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Senator  Nobris.  I  do  not  believe  you  ought  to  assume  that  nece« 
earily  there  >vould  be  changes  made  just  l)ecause  the  Secretary  hu^ 
said  they  ought  to  be  made. 

Mr.  Daiil.  No;  I  quite  agree  with  that. 

Senator  Norris.  While  we  have  great  respect,  all  of  us,  undouU- 
edly,  for  Secretary  Lane  and  liis  judgment,  yet  tliat  is  not  condusiva 
by  any  means  upon  this  committee. 

Mr.  Daiil.  I  quite  appreciate  that. 

The  Chairman.  All  tliat  I  have  said  on  that  subject  is  that  I  have 
understood  that  Secretary  Lane  said  that  such  a  change  would  l>e 
agreeable  to  him;  and  a  number  of  the  members  of  the  committee 
have  spoken  as  though  they  would  favor  it.  I  do  not  wish  to  sny 
anytliing  that  would  settle  or  foreclose  or  forestall  any  action  on  the 
part  of  the  committee;  it  is  in  the  hands  of  the  commitee,  of  cnun>(*. 

Mr.  Daiil.  I  appreciate  thut.  I  simply  mentioned  that  in  pabMi.;:. 
in  order  that  I  might  bring  out  some  of  the  views,  and  in  order  il*.*: 
I  might  not  occupy  the  time  of  the  committee  unneces>arily. 

The  Chairman.  So  far  as  I  am  concerned,  I  am  in  favor  of  thai 
provision;  but  I  am  only  (me  memiK*r  of  the  committee. 

Mr.  Daiil.  Then  I  will  come  back  to  that  proposition  in  a  moment 
At  presi»nt,  I  want  to  discuss  intangible  values,  which  are  exrln.lt  i 
by  tlic  language  of  this  bill. 

Starting  out  with  tlic  proposition  that  every  meml)er  of  i\\\^  o>';: 
mittee  desires  that  the  investor  shall  receive  the  full  amount  of  h> 
investment,  assuming  the  investment  to  have  been  matle  with  riM^'a, 
able  economy,  care,  and  efficiency,  my  propositicm  is  that  the  v\ 
elusion  of  intangible  elements  does  not  return  to  the  investor  v\*^r\ 
dollar  that  lie  has  put  in;  and  I  might  put  it  this  way:  If  an  cntn 
prise  cost,  say,  $1(K),()()0,  and  it  is  the  desire  to  return  that  $lt)M.'»    ■ 
to  the  invest()r  at  the  end  of  .V)  years  upon  taking  over  the  propeity. 
I)y  excluding  the  intangilile  elements,  you  would  exclude  ail  the  u..» 
from  :>()  to  .M)  per  cent  of  the  $1()(),0()(),  Uvause  thei*e  are  |H»m»nt  ii:*  • 
varying  from  JiO  to  ,^0  j)(t  cent,  involveil  in  the  actual  expen4liui. v, 
actual  dollars  paid  out  by  the  company  in  making  its  devclopmcit, 
which  tl)e  investor  in  thnt  enterpri>e  would  not  nMvive. 

I  recognize  the  fact  also  that  there  has  Ikhmi  in  the  mind  of  tl:»» 
public,  an<l  quite  possibly  also  in  the  minds  of  a  gn'at  manv  p<»«M.i  • 
who  may  have  given  sonu»  casual  study  to  questions  of  iWxn  vU  .r 
acter,  not  exacllv  a  clear  and  definite  notion  as  to  what  the  t**:". 
"intansribles"  coVers.  1  think  that,  to  people  who  are  not  famil-.ir 
with  the  public-utility  business  and  who  have  had  no  experiem-e  m 
the  metl»od  of  making  valuations  by  public-si»rvice  commissions  f.ir 
rate-nuiking  purpos«»s  or  in  condemnation  pHK^eiulings  or  by  p«d»l«c- 
service  commissions  in  taking  over  properties,  it  is  considered  th  it 
the  term  '^  intangible  elements''  means  something  speculative,  .sonu» 
thing  which  the  utility  really  should  not  demand,  something  f.»r 
whiHi  it  has  not  actually  paid  out  money :  some  gain  which  it  wo'ild 
reccM\e  from  the  publicto  which  it  is  n<»t  entitled. 

That  is  an  in<nrrect  c<nclusi<'n.  The  term  "intangible^  has  Uvn 
used  by  courts  and  public-stTvice  commissions  as  .synonymous,  in  a 
great  many  instances,  with  the  term  "overhead  charge";  and  tht* 
term  "overhead''  has  come  to  mean  a  great  many  things  for  \\\\\<h 
money  has  been  actually  spent,  but  which  can  not  be  aeeiif  can  not  i^ 
touched,  and  can  not  be  felt 
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Senator  Smoot.  And  for  which  money  has  been  necessarily  spent  f 

Mr.  Dahu  Yes;  necessarily  spent;  absolutely  necessary;^  just  as 
necessarily  expended  as  that  expended  for  poles,  and  for  wires,  and 
dams,  and  power  houses,  and  dynamos;  and  I  shall  be  glad  to  give 
you  a  few  illustrations  of  that: 

To  begin  with,  before  an  enterprise  is  inaugurated  there  are  a  num- 
ber of  preliminary  expenses  which  have  been  recognized  by  courts 
and  public-service  commissions  from  the  beginning,  as  elements 
of  value  and  elements  for  which  the  utility  must  be  compensated* 
There  are  preliminary  expenses,  such  as  organization,  administra- 
tion, lefpil,  and  financial.  When  an  enterprise  is  about  to  be  inau- 
gurated it  must  be  investigated,  engineers  must  be  sent  to  the  grounds, 
surveys  must  be  made,  titles  must  oe  examined,  lawyers  must  be  em- 
loyed,  executive  organizations  must  spend  their  time  and  their 
rains  and  their  money  in  the  enterprise,  and  those  are  all  things 
which  actually  go  into  the  cost  of  the  enterprise,  just  exactly  as  much 
as  the  cement  or  the  brick  or  the  steel. 

Anotlier  element  is  promotion  cost,  such  as  reports,  engineering 
^rvice^  interesting  of  bankers  and  local  authorities.  I  recognize 
the  fact  that  there  is  probably  a  feeling  among  a  great  many 
people  against  promotion  cost  or  against  remunenition  to  pro- 
moters. 1  do  not  think  that  feeling  would  exist  if  people  could 
Mt  down  and  agree  upon  just  what  they  meant  by  "  promotion  cost." 
Xow,  I  do  not  mean  extravagant  promotion  cost,^  and  I  do  not  mean 
Tflst  speculative  profits,  to  be  returned  to  the  people  who  initiate  the 
enterprise.  I  mean  something  which  the  company  has  actuallv  spent 
and  paid  to  the  men  who  have  inaugurated  the  enterprise;  tne  men 
who  have  found  it;  men  who  have  gene  out  after  they  have  found  it, 
tnd  taken  their  time  and  taken  the  chance  of  spending  their  own 
time  and  money  in  order  to  interest  other  people  in  the  enterprise: 
and  if  it  were  not  for  that  sort  of  thing  many  large  projects,  some  ot 
which  have  already  been  constructed  in  the  West,  and  others  of  which 
fiooplc  hope  will  be  constnicted  in  the  West,  would  never  be  initiated, 
»>ecause  they  do  not  create  themselves;  they  do  not  rise  out  of  the 
frmund  soliciting  money  to  be  invested;  men  must  go  into  them:  men 
must  take  the  chances;  men  must  have  the  courage  and  the  foresight 
■nd  the  daring,  after  they  have  found  these  enterprises,  to  devote  a 
l?reat  many  years  of  their  lives  to  them,  and  devote  their  time  and 
tljeir  energy;  and  for  all  that  they  must  be  compensated. 

Now,  that  has  been  allowed  by  the  public-service  commissions  m 
a  grent  many  of  the  United  States;  it  has  been  allowed  by  courts.  I 
^ould  like  to  quote  some  language  from  the  Hadley  Securities  Com- 
mission on  the  question  of  promotion  costs,  because  the  Hadley  Secu- 
rities Commission  was  composed  of  men  who  stand  high  in  this 
corintry,  men  who  can  net  be  said  to  approach  a  question  of  this 
kind  from  any  viewpoint  except  that  of  the  public  interest. 

As  you  know,  that  commission  was  composed  of  Arthur  T.  Had- 
ley. Frederick  Strauss,  B.  H.  Meyer,  Walter  L.  Fisher,  and  Fred- 
erick K.  Judson. 

That  commission  made  a  report  to  President  Taft,  and  on  the 
Taction  of  promoters'  profits,  on  page  80  of  that  report^  the  com- 
cisnon  used  the  following  language : 

We  are  told  that  the  profit  of  the  promoter  repretwnts  a  wholly  nnnecessnry 
b^irden  apon  the  American  puhlic,  and  that  bo  far  as  this  profit  can  he  done 
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uvray  wlUi  it  will  be  good  for  nil  parties.  Neither  of  these  Rtntementu  Is  q :'  t 
true.  The  promoters,  using  the  term  In  n  brond  senFe,  may  be  divided  i:iti 
two  cinsses — constructors,  who  build  n  rond  whose  future  Is  uncertain,  lu  t:.e 
exiiectntiou  of  selling  the  stock  for  more  than  it  cost  them;  nnd  flniuiclenik  ni-> 
induce  the  i)ublic  to  buy  tlie  bonds  of  such  ronds.  Roth  of  these  chisscs,  if  t:i*-« 
do  their  work  honestly,  render  useful  service  to  the  public.  The  constrtu  :t 
gives  our  undeveIoi)ed  districts  tha  benefit  of  new  ronds,  which  tiiey  would  m.-i 
get  without  his  intervention;  and  if  he  docs  his  business  well  he  bulKU  tL«* 
ronds  more  economicnlly  than  nnybody  else  could.  The  flnnucler  refulers  ai. 
equally  imiwrtnnt  service  iu  collecting  the  cnpltnl  of  the  investors  to  build  b»'.r 
niilroads  or  improve  old  ones.  On  the  Continent  uf  Europe  this  Is  done  by  "'.* 
banks.  The  great  banking  cimcerns  of  Germnny  use  a  very  considerable  |  .-: 
of  their  deiKJsIts  in  carrying  industrial  enterprises  during  their  Initial  sta;:''^ 
before  tlieir  merits  have  been  demonstnitcd,  and  then  disposing  of  them  to  tai* 
actual  investor  at  a  profit  iu  order  to  set  their  capital  free  for  the  floating  of  ucw 
concerns.  Hut  in  the  United  States  the  i)Ower  of  the  banks  to  do  this  Is  liuj>t«-' 
by  law  and  by  custom:  nnd  so  far  as  they  either  can  not  or  do  not.  It  must  w 
done  by  financial  houses  e^iieclally  organized  for  the  purpose. 

Our  American  system  uudoubtedly  involves  grave  iM)ssibilltles  of  fniud.  T..i» 
man  who  Is  constructing  n  road  Is  tempted  to  i)ersuade  i>eople  to  knin  I  t.. 
money  on  insMliHpnite  security.  The  financiers  may  be  tempted  to  wink  nt  t.ii 
deception.  Worst  of  all,  the  ronds  thus  built  may  be  built  for  sale  at  nn  Inflatnl 
valuation.  The  promoter  may  obtain  his  pmllt,  not  from  the  legitimate  lnor<».)*^ 
of  the  value  of  his  proi)erty  but  from  his  iwwer  to  i)ersuade  the  manngement  «if 
some  larger  system  to  buy  the  branch  road  for  more  than  It  is  really  noitu 
^'hese  are  evils  which  publicity  would  do  much  to  check.  Where  there  is  no  fruud 
the  promoter  renders  a  service  for  which  he  is  entltUHl  to  fair  reuiuner;.tlu:i. 

Now,  I  am  going  to  ask  permission,  when  I  complete  my  remarks 
upon  this  brancii  of  tho  question,  to  file  with  the  committee  a  brief 
citing  a  number  of  authorities  and  quoting  from  a  number  of  ile- 
cisioiis  on  these  various  matters;  and  in  that  brief  will  be  foimd  S4)mo 
further  quotations  on  the  subject  of  promoter  s  renmiieration,  una  ^ 
reference  to  some  cases,  particularly  a  California  case,  where  tho 
California  public  service  commission,  in  passing  upon  the  value  of 
property,  included  promoters'  remuneration,  and  allowed  tlie  i^^U' 
ance  of  securities  bused  upon  the  promoters  remuneration. 

The  CiiAiR3iAN,  If  there  is  no  objection  that  may  be  done.  ^ 

Air.  Daiil.  Another  element  preliminary  to  construction  is  com- 
mission to  brokers  and  underwriters,  cost  of  preparing  and  market- 
ing securities,  and  the  cost  of  getting  money.  Now,  the  cost  of  p»t* 
ting  money,  and  the  fees  of  lawyers,  of  course  are  intangible  ele- 
ments. There  can  not  be  any  question  about  Unit;  and  they  may 
not  always  appeal  to  some  people;  they  may  not  understand  what  u» 
meant  by  ^^  brokei*s'  commission '' ;  and  they  may  not  understand  why 
the  utility  should  be  reimbui*sed  for  them. 

Hut  let  me  put  it  this  way:  Assuming  that  you  are  going  to  raise 
$1,000,000  for  an  enterprise;  you  have  to  have  $1,000,000  in  caslu 
Now,  assuming  that  there  is  not  any  bond  issue  of  any  kind,  but  3*ou 
are  going  to  raise  it  all  by  selling;  stock;  you  can  not  raise  $1,000«000 
on  an  issue  of  stock  by  simply  sitting  in  your  office;  you  can  not  Hi*ll 
your  stock  at  less  than  par  under  most  of  the  State  laws.  And  assume 
that  you  get  par  for  the  stock.  Now,  if  you  are  going  to  sell  it  your- 
Mlf,  you  nave  to  go  out  and  advertise  it;  or  you  nave  to  employ  peo- 
ple to  go  out  and  sell  it  You  either  have  to  do  that  or  turn  it 
over  to  somebody  else  and  pay  them  for  selling  the  stock  for  you. 
If  you  are  going  to  raise  this  $1,000,000,  assume  that  it  is  going  to 
cost  you  $200,000,  if  you  do  it  yourself,  or  it  is  going  to  cost  you 
$200,000  to  hire  somelxKiy  else  to  do  it    In  either  event  you  are  only 
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going  to  get  $800,000  net  for  your  stock,  and  that  $800,000  is  going 
into  your  property.  But  you  need  $1,000,000.  So,  in  order  to  raise 
the  extra  $200,000  you  have  to  go  out  and  issue  $250,000  more  of 
stock;  so  that  j'ou  will  have  $l,iJ50,000  of  stock  issued,  with  onlj 
$1,000,000  in  cash,  which  vou  required  for  the  enterprise. 

Now,  that  $1,250,000  of  stock  is  just  as  much  a  proper  liability  of 
the  company  as  anything  else,  and  you  have  actually  expended  your 
full  $1,000,000,  and  you  have  sold  $1,250,000  worth  of  stock.  You 
are  entitled  to  compensation  for  it,  although  you  have  only  put 
$1,000,000  into  the  property  from  that  issue  of  stock.  And  on  tliis 
basis  of  valuation  of  physical  property,  excluding  intangibles,  you 
would  only  get  your  $1,000,000  and  not  the  $1,250,000.  After  you 
have  finished  your  construction 

Senator  Nobris.  I  should  like  to  ask  you  a  question  at  this  point. 
Is  it  not  a  custom  with  all  those  corporations,  and  is  it  not  a  very 
proper  custom  that,  after  they  are  started,  these  intangible  expenses 
that  you  have  been  talking  about,  are  returned  in  the  way  of  divi- 
«lends — assuming  that  the  property  was  sufficiently  profitable  so 
that  that  could  be  done? 

Mr.  DAnx^  I  do  not  think  that  is  the  custom;  I  think  that  in  the 
past  there  have  been  a  great  many  different  methods  of  operating, 
financing,  and  developing  utilities^  and  getting  earnings 

Senator  Norris  (interposing).  Well,  I  am  satisfied  that  it  is  often 
done;  and,  of  course,  there  are  a  good  many  cases  where  it  is  not 
(lone.  But  let  us  take  a  case  where  that  has  been  done ;  let  us  assume 
that  for  the  sake  of  the  argument.  Then,  in  taking  the  property 
over,  it  would  be  proper  to  exclude  those  things,  would  it  not? 

Mr.  Dahl.  It  seems  to  me  that  you  indulge  in  this  fallacy :  Your 
proposition  applies  no  more  to  these  intangibles  than  it  does  to  the 
ph)*sical  property.  The  logical  extension  of  your  proposition  is  this, 
that  if  the  original  investment  was  $1,000,000,  and  the  utility  has 
i^eceived  a  fair  return  from  the  beginning,  and  plus  that  fair  return 
has  received  and  distributed  in  dividends  the  full  principal,  namely, 
$1,000,000,  then  there  is  nothing  more  to  be  paid  for. 

Senator  Norris.  No;  I  would  not  go  that  far;  and  my  question 
does  not  imply  that,  in  my  judgment.  In  the  case  you  put,  you  have 
§1,000.000  worth  of  property  and  $1,250,000  worth  of  stock  out- 
standing? 

Mr.  Dahu  Yes. 

Senator  Norris.  Now,  suppose  that  corporation  operated  for  10 
rears,  and  during  that  10  years  it  paid  a  dividend,  let  us  say,  of  10 
per  cent  on  $1,250,000,  and  in  addition  to  that  dividend  enough  extra 
dividends  to  make  up  the  $250,000;  is  it  not  liquidated? 

Mr.  Dahu  Yes;  I  quite  agree  with  that. 

Senator  Norris.  And  *in  that  case  it  should  not  be  paid  for  if 
taken  overt 

Mr.  Dahu  It  should  not  be  paid  for  if  taken  over,  if  the  corol- 
lary of  the  proposition  is  true — that  if  it  is  not  earning  a  fair  return 
from  the  beginning,  that  should  be  taken  into  consideration  in  tak- 
ing the  property  over. 

Senator  Norris.  Certainly;  that  is  quite  true.  Now,  taking  the 
case  cited  a  few  minutes  ago  by  somebcNdy  at  this  hearing — ^that  Ne- 
vada case — where  a  witness  said  that  tney  had  been  in  operation 
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seven  years  and  had  paid  bock  in  dividends  the  entire  capital  stock 
of  the  company.  Suppose  the  Oovemment  takes  that  over;  do  you 
think  there  should  be  any  allowance  in  that  case  for  those  intangible 
elements  that  you  are  speaking  of? 

Mr.  Dafil.  That  all  depends  on  the  circumstances.  At  the  present 
time  you  are  legislating  for  the  future.  At  the  present  time,  so  far 
as  we  can  see,  with  the  present  existing  regulation  and  the  regula* 
tions  which  are  in  view,  there  is  no  chance  to  get  back  any  ofthat 
money.  Public-service  commissions  to-day,  in  regulating  rates,  only 
allow  you  a  fair  return  on  the  actual  investment  and  the  actual  cost; 
and  they  include  these  intangible  elements  which  I  have  spoken  of. 
In  other  words,  thej  do  not  allow  ^ou  to  have  returned  the  prin- 
cipal on  the  intangibles,  but  they  give  you  the  interest  on  the  in- 
tangibles. They  cfo  not*  allow  you  the  principal  on  the  intaninble 
any  more  than  the  principal  expended  in  the  physical  propertv; 
they  give  you  interest  on  it;  and  it  seems  certain  that  no  public- 
service  commission  in  the  future  will  allow  the  company  to  amortise, 
for  that  is  what  your  proposition  amounts  to,  is  it  not? 

Senator  Norris.  Yes;  amortization. 

Mr.  Daiil.  Amortization ;  ves.  Because,  in  order  to  do  that,  there 
would  be  an  injustice  upon  the  temporary  consumers  for  the  benefit 
of  the  consumers  w*ho  follow  later  on. 

Senator  Norris.  Of  course  you  have  to  spread  it  oat  a  good  many 
years,  if  you  did  that. 

Mr.  Daiil.  Exactly;  that  proposition  is  involved  in  the  decisions 
of  these  public-service  commissions  all  the  way  through.  When  vou 
spread  it  out 

Senator  Norris  (interposing).  But  it  seems  to  me  that  in  the 
Nevada  case,  and  cases  similar  to  that,  there  might  be  cases  where 
that  has  not  been  done,  and  some  cases  in  which  it  was  a  doubtful 
question,  about  which  men  mi^ht  disagree.  But  where  that  hap* 
pened,  that  in  seven  years  they  had  returned  the  entire  capital  stock, 
and  that  would  include  your  intangibles? 

Mr.  Dahl.  Ycj*. 

Senator  Norris.  It  seoins  to  me  there,  if  we  were  poing  to  take  their 
property  over,  we  could  very  fairly  say  to  the  people,  "  You  have  no 
mtancrible  value  that  we  ought  to  pay  for." 

Mr.  Daiil.  That  refers  to  u  specific  raso  which  you  have  mentionefl. 
•  was  not  prest»nt  when  it  was  discusstMl.  But  there  hod  been  no 
regulation  by  a  State  commission  at  the  time. 

Menator  Norris.  Perhaps  not;  hut  whot  difference  docs  that  makef 

Senator  Smoot.  It  was  a  case  such  as  you  would  not  Iw  able  to  find 
in  all  the  history  of  electricity,  and  it  was  a  case  where  the  electricity 
was  used  in  the  mining  camp,  and  they  did  not  know  whether  there 
would  be  a  use  for  it  for  one  year  or  two  or  three  yeors. 

Senator  Norkim.  That  dcH»s  not  make  any  difference  al>out  taking 
it  over,  with  regard  to  payment  for  these  iritangihies.  The  question 
is.  Have  they  l)een  paid  once,  and  if  so,  shall  they  be  paid  twice! 
And  I  can  give  you  a  great  many  cases  where  cori>orations  have  paid 
from  24  to  ."iO  per  cent  for  10  or  15  yeai-s. 

And  it  seems  to  nie  in  a  case  like  that  that  if  the  public  were  going 
to  take  it  over,  the  hoard  %vho  are  going  to  appraise  it  would  tak« 
into  consitleration — and  oupht  to  take  into  consideration — whether  o^ 
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not  the  company  had  already  been  paid  for  the  expenses  of  incor- 
poration ana  the  promoters'  charges,  and  all  those  other  necessary 
expenses  ^hich  I  concede  are  legitimate  expenses  if  honestly  made. 

Air.  Dahi-  I  think  you  are  wrong  about  that,  and  I  will  tell  you 
why.  In  the  first  place,  under  regulation,  that  could  not  happen; 
and  the  only  case  where  it  could  happen  is  where  there  is  no  regula- 
tion. And  the  second  reason  is  this :  Where  you  haye  no  regulation, 
and  people  go  out  and  inyest  their  money,  they  haye  no  assurance 
of  any  return;  they  haye.no  protection  from  competition;  they  go 
into  the  new  communities,  where  the  enterprises  of  that  kind  are 
speculatiye  enterprises. 

Senator  Norris.  Well,  how  much 

Mr.DAiiL  (interposing).  Will  you  please  let  me  continue  for  one 
moment.  Now,  the  enterprise  bemg  speculatiye  and  the  public  not 
haying  elected  to  exercise  its  right  to  regulate — ^because,  bear  in 
mind,  tlie  public  had  a  right  to  regulate  there,  and  they  did  not  do 
so,  and  the  company  made  large  profits.  Now,  the  eaect  of  your 
suggestion  would  be  to  take  those  profits  away  from  them,  by  a 
process  of  retroactiye  legislation. 

Senator  Norris.  No  ;  I  do  not  agree  with  you  as  to  that  at  all ;  we 
are  not  taking  the  profits  away.  Here,  we  haye  an  illustration  right 
here  in  the  District  of  Columbia  where  that  is  not  regulated:  The 
Washington  Gas  Light  Co.  paid  a  diyidend  of  24  per  cent  on  ita 
capital  stock,  which  was  just  twice  the  amount  of  its  actual  inyest- 
ment,  last  year — and  I  presume  they  will  do  the  same  thing  this  year. 

Senator  Ssioot.  But  take  this  into  consideration:  There  may  be  a 
stckholder,  for  instance,  and  circumstances  may  compel  him  to  seU 
his  stoclc 

Senator  Norris.  Certainly. 

Senator  Shoot.  And  he  may  sell  his  stock  to  another  person,  and 
he  has  not  receiyed  anything  at  all  from  any  adyantages  in  the  past. 

Senator  Norris.  Well,  he  is  buying  at  the  market  price;  if  he  is 

buying  gas  stock,  the  par  yalue  was  $25,  and  he  sold  it  at  a  yalue  of 

between  $90  and  $100;  and  he  was  not  losing  yery  much;  he  was 

I       getting  good  returns. 

I  Mr.  Daul.  Let  me  giye  you  an  illustration  of  your  principle, 

which  was  given  to  me  by  a  man  about  six  months  ago: 
I  He  said,  ^Tlie  trouble  with  regulation  is  that  it  is  not  sufficient,  be- 

cause sometimes  we  ought  to  have  the  right  to  confiscate,  and  the 
courts  will  not  let  us  confiscate.'^  He  was  a  man  occupying  an  im- 
portant public  position,  where  he  came  in  contact  with  the  public,  and 
had  to  deal  directly  with  these  problems. 

And  after  I  asked  him,  "  What  do  you  mean  by  that?  ^  He  said, 
^ These  people  have  had  large  profits;  and  you  regulate  them  on 
their  fair  value,  when  you  can  not  get  those  profits  back." 

I  replied  to  him:  "I  suspect  that  you  means  this:  If  $1,000,000 
was  invested  in  an  enterprise  and  the  public  did  not  regulate  it,  and 
the  company  got  a  fair  return,  and  over  and  above  a  fair  return,  so 
that  tliey  (distributed  the  entire  principal  to  their  stockholders  in 
i       dividends,  they  had  had  their  $1,000,000  back." 

Now,  they  sell  their  stock  to  Bill  Smith,  for  example,  and  then 
the  commission  comes  along  to  regulate  the  rates.  Bill  Smith  has 
not  had  the  money ;  and  yet  on  your  proposition,  you  would  charge 

79917^16 «2 
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Bill  Smith,  the  present  stockholder,  with  the  profit??  thnt  the  other 
people  had  received.  Now,  it  was  not  the  other  people^s  fault.  They 
were  human  beings,  engaged  in  commercial  enterprises,  subject  to 
regulation  by  the  public,  which  had  neglected  to  avail  itself  of  its 
right  of  regulation. 

Senator  Norris.  Well,  how  are  you  hurting  Bill  Smith  in  the  case 
jou  are  supposing?. 

Mr.  DahLj.  Well,  Bill  Smith  would  get  nothinff. 
^  Senator  Norris.  Oh,  no;  nobody  has  advocateclthat;  and  my  que5- 
fion  does  not  involve  that;  but  my  question  does  involve  this  par- 
ticular part  of  it:  You  want  to  get  from  Bill  Smith  an  intangible 
value  that,  imder  the  circumstance  you  have  i-elated,  I  do  not  believe 
he  is  entitled  to,  if  the  public  want  to  take  the  property  o%er. 

Mr.  Dahl.  May  I  ask  you  this  question :  Why  do  you  separate  the 
ihtangibles  from  the  tangibles? 

jSenator  Norris.  Because  yon  have  been  doing  it:  I  am  taking  jonr 
own  illustration. 

Mr.  Daiil.  Oh,  no. 

Senator  Norris.  Yes;  you  were  talking  about  $250,000  of  intangi- 
ble property  in  the  particular  case  you  cited. 

Mr.  Dahl.  Yes;  but  in  the 

Senator  Norris  (interposing).  You  are  trying  to  show,  as  I  under- 
stand it,  that  for  the  purpose  of  valuing  the  property  for  the  purpose 
of  Caking  it  over  we  should  pay  for  this  intangible  element  as  well 
as  for  the  tanmble  property. 

Mr.  Daiil.  Yes. 

Senator  Norris.  Now,  my  contention  is  that  if  this  intangible  has 
been  paid  in  the  shape  of  dividends  before,  we  sliould  not  pay  it 
again  when  the  public  takes  it  over. 

Mr.  Daiil.  I  will  ask  vou  why  should  you  not  apply  that  same 
principle  to  the  tangibles'^ 

Senator  Norris.  It  does  not  make  any  difference.  The  tangible 
property  is  there;  but  the  intangible  property  is  not  there;  that  is 
something  that  is  not  there  at  all. 

Senator  Smoot.  Well,  Senator  Norris,  suppose  vou  were  going  to 
promote  an  enterprise,  and  that  you  had  spent  ot  your  own  money 
$100,000  in  order  to  do  it,  and  that  it  cost  you  or  somebody  that  you 
had  employed  $50,000  more  to  sell  the  stock  of  the  enterprise  in 
order  to  make  it  a  success;  would  you  want  to  give  your  $100,000  to 
the  stockholders  who  subsequently  came  into  the  company  upon  tlie 
same  basis  as  you  yourself  enjoyed? 

Senator  Norris.  I  did  not  quite  understand  that  nuestion. 

Senator  Sbioot.  Would  you  want  to  allow  a  stockholder  who  would 
purchase  the  stock  to  come  into  the  company  upon  the  same  basis 
as  you  yourself,  ^ou  having  paid  $150,000  to  get  the  proposition  into 
a  position  where  it  cotild  be  developed  ? 

Senator  Norris.  Well,  I  would  sell  my  stock,  if  1  sold  it,  for  all 
I  could  pet  for  it:  it  might  be  a  profit  or  m  \o-<:  thi^t  would  depend 
entirely  upon  what  the  business  of  the  enterprise  had  amounted  to. 
But  in  the  case  you  put,  if  I  had  $10(U)0f)  worth  of  property  and  1 
had  spent  $r>0,0<>0- -which,  on  the  face  of  it.  looks  like  an  exorbitant 
proposition 

Senator  Smoot  (interposing^  That  was  not  my  propositioh. 
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Senator  Norris  (continuing).  To  get  the  thing  going  on  its  feet. 
And  suppose  I  ran  along  for  10  years,  and  I  got,  we  will  say,  25  per 
cent  beddes  my  $50,000  of  principal  back,  and  then  the  public  wanted 
to  take  the  property  over.  They  would  be  under  no  obligation  to 
pay  me  the  $50,000.    Now,  that  is  my  proposition. 

Senator  Smoot.  That  is  just  as  much  a  cost  of  establishing  the 
business  as  the  cost  of  the  property  itself. 

Senator  Norris.  Certainly;  I  do  not  object  to  that;  assuming  that 
it  has  been  honestly  and  reasonably  necessarily  made;  I  think  that 
is  a  proper  item  or  charge ;  but  I  do  not  want  the  man  to  get  that 
twice;  once  is  enough. 

Mr.  Dahl.  If  you  will  pardon  me,  Mr.  Cliairman,  I  think  the 
Senator  indulges  in  this  fallacy:  When  you  apply  that  principle 
why  do  you  not  apply  it  to  tangibles  as  well  as  mtangiblesV 

^Senator  Norris.  The  tangibles  are  turned  over  in  the  shape  of 
propertv  to  the  Government. 

Mr.  I)ahl.  Yes;  but  these  expenses  are  just  exactly  as  much  a  part 
of  the  cost  of  that  property  as  the  property  itself.  You  can  see 
that  { 

Senator  Norris.  Yes;  but  I  say  you  ought  to  be  paid  that  once, 
but  not  twice;  that  is  the  only  difference. 

Mr.  Daul.  I  quite  agree  with  that,  if  you  will  limit  it  to  a  case 
where  a  public-service  commission  has  regulated  your  rates  and  has 
permitted  vou  to  earn  it  and  amortize  it. 

Senator  ^'^orris.  I  do  not  limit  it  to  the  case  where  a  public-service 
coi«mis>ion  has  regulated  it;  in  any  case,  if  you  have  got  it  you  have 
got  it.  But  if  the  public-service  commission  has  not  permitted  you  to 
ha>e  it  back,  then  if  the  public  takes  it  over  I  think  they  ought  to 
pav  for  it. 

Sir.  D.vfu..  Yes;  I  think  as  a  practical  proposition  the  suggestion 
that  Senator  Norris  makes  will  not  affect  the  matter,  because  from 
now  on  any  power  company  or  any  company  engaged  in  the  public- 
utility  business  knows  that  it  is  subject  to  regulation  at  any  moment; 
and  the  farsighted  public-utility  companies  are  not  only  living  up 
to  the  regulations  of  the  public-service  commissions  now  existing, 
but  where  they  are  not  regulated  they  are  acting  just  as  though  they 
were  regulated,  because  they  know  that  may  happen  to  them  any 
minute. 

Senator  Norris.  If  I  was  on  a  public-utilities  commission  and  I 
vas  permitting  you  to  fix  rates,  that  is  one  of  the  things  that  I  would 
take  into  consideration ;  and  I  would  feel  that  I  ought  to  permit  you 
to  charge  such  rate  as  would,  within  a  reasonable  number  of  years, 
depending  upon  the  size  of  the  corporation  and  the  volume  of  busi- 
ness, return  to  you  a  reasonable  dividend  on  those  expenditures. 
Those  particular  expenditures  that  vou  term  "intangible,  if  I  was 
convinced  they  were  honest,  I  woul3  consider  it  my  duty  to  permit 
3'ou  to  get  them  back. 

Mr.  Daiil.  Truly.  But  what  would  you  do  in  this  case :  Suppo» 
vou  had  a  company  that  had  been  operating  for  a  great  many  yejir*^ 
and  had  an  investment  of  $50,000,000  or  $60,000,000  and  had  had  co 
regulation  and  had  earned  large  dividends  and  distributed  them; 
and  the  time  came  when  they  wanted  a  grant  from  the  Federal 
Cio^'emment  to  occupy  a  portion  of  the  public  domain,  and  the  Oov- 
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ernment  applied  this  principle,  not  only  to  their  future  but  to  their 
past  operations?  Do  you  apprehend  that  that  would  encourage 
people  to  go  into  this  sort  of  enterprise? 

Senator  Norris.  Well,  on  the  principle  of  what  is  right,  if  tliey 
had  in  the  past  made  a  profit  that  was  so  large  that  they  had  l>ern 
paid  for  these  intangible  things  that  are  necessary  out  of  the  busi* 
ness  and  had  once  received  the  money,  I  would  not  allow  them  to 
get  it  again  if  I  could  prevent  it. 

Mr.  Daiil.  Would  you  rather  have  the  waters  run  to  waste? 

Senator  Norris.  No;  I  would  not  rather  have  the  waters  run  to 
waste;  but  I  would  say  to  the  man  who  had  the  monejr  and  wanted 
to  get  a  permit  from  the  Government,  if  I  was  the  official  in  charge, 
"I  want  to  fix  the  terms  of  the  permit,"  and  if  the  terms  propoMMl 
did  not  seem  to  me  to  be  fair  I  w*ould  not  permit  him  to  develop 
tlie  power  just  because  he  happened  to  have  the  money.  If  I  bad 
control  of  the  power  site  I  would  not  permit  him  to  exact  of  me 
what  I  did  not  believe  was  right,  even  though  tlie  waters  did  run  to 
waste  through  all  eternity. 

Mr.  Daiil.  And  do  vou  think  it  would  be  proper  to  apply  that 
principle  to  what  has  happened  in  the  past,  when  the  stockholders 
of  the  company  had  changed  and  the  present  stockholders  wouhl 
be  the  ones  that  would  suffer? 

Senator  Norris.  Yes;  under  this  bill  now  there  will  be  no  past; 
he  will  lease  a  new  development;  this  bill  provides  tlie  thing  tliat 
would  be  developed  under  the  lease.  Now,  at  the  end  of  50  years 
we  w*ouid  determine  whether  they  had  received  pay  for  this  intangi- 
ble value  or  whether  they  had  not.  If  they  hau  received  pay  for  it, 
tlien  the  Government  ought  not  to  pay  them  over  again  if  it  took  the 
property  over. 

Mr.  Daiil.  Take  the  case  of  the  Pacific  Gas  &  Electric  Co.;  under 
this  bill  it  would  be  a  new  development 

Senator  Norris  (interposing).  It  would. 

Mr.  Daiil.  And  suppose  they  have  45  acres  on  I^ke  Spaiilding 
for  a  reservoir  site  and  have  millions  of  dollars  invested  in  private 
lands.  The  terms  of  this  bill  extend  to  all  the  pro|)erties  of  the 
Pacific  Gas  &  Electric  Co.  and,  under  your  theory,  extends  to  the 
business  of  the  Pacific  Gas  &  Electric  Co.  from  its  inception;  an<l 
you  go  back  and  trace  what  you  call  extraordinary  profits — and 
remember  that  there  may  be  profits  which  seem  extraordinary  in 
these  days  which  were  not  extraordinary  in  view  of  the  conditions 
existing  at  the  time  they  went  into  the  business. 

Senator  Norris.  Well,  the  Pacific  Gas  &  Electric  Co. 

Mr.  Daiil  (interposing).  I  am  just  using  that  for  an  illustnition. 

Senator  Norris.  Yes;  if  they  w^ent  into  the  business  when  this  law 
was  passed  and  developed  power  under  it,  would,  under  that  par* 
ticular  lense  that  they  obtained,  spend,  perhaps,  some  money  in  an 
intangible  woy,  such  as  you  have  mentioned.  Now,  I  would  permit 
them  during  the  50  years,  if  I  had  tlie  determination  of  the  question, 
to  get  that  back. 

Mr.  Daiil.  I  see. 

Senator  Norris.  If  they  had  received  it  back  at  the  end  of  50 
years,  and  I  had  control  of  it  then,  representing  the  Goremment, 
and  the  Government  was  going  to  take  it  over,  I  would  not  permit 
them  to  get  pay  for  it  again. 
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Mr.  Dahl.  That  is  all  right,  but- 


Senator  Smoot  (interposing).  But  the  Railroad  Commission  of 
California  does  not  take  that  view;  the  railroad  commission  simply 
eays  that  the  physical  value  of  the  propei-tj  is  so  much,  and  you 
are  altbwed  to  make  so  much  in  the  way  of  interest  on  that,  and  no 
more. 

Mr.  Dahl.  Yes ;  that  is  why  I  said  they  will  not  get  it  back  in  the 
future. 

Jrenutor  Nonms.  If  the  State  of  California  should  take  the  prop- 
erty over  they  ought  to  pay  a  fair  value  for  it  and  also  a  fair  amount 
for  the  intangible  expense,  assuming  that  they  were  honestly  and 
fairly  made. 

Senator  Smoot.  Under  this  bill  the  Government  would  not  be 
authorized  and  could  not  pay  for  these  intangibles? 

Mr.  Daiil.  That  is  quite  true ;  and  the  Government  would  not  take 
over  simply  that  particular  development;  the  Government  would 
take  over  all  the  properties  of  the  Bacific  Gas  &  Electric  Co.  in  tlio 
illustration  given. 

Senator  Norrts.  Well,  that  question  has  been  asked  several  times, 
whether  it  would  or  would  net  and  whether  the  bill  ought  to  be 
changed  in  that  respect  to  requiie  the  Government  to  take  every- 
thing over  or  only  the  property  granted  under  this  bill. 

Mr.  Daiil.  I  am  discussing  this  bill  as  it  stands,  because  the  Gov- 
ernment under  that  provision  would  take  over  all  of  the  property. 

Senator  Norris.  I  do  not  know  whether  it  would  or  not. 

Senator  Smoot.  The  bill  so  provides. 

Senator  Norris.  The  bill  does  not  so  specifically  provide  that  the 
Government  shall  take  over  the  properties  that  the  company  owns 
now,  where  it  may  just  connect  up  the  plant  by  poles  and  wires, 
nnder  this  bill. 

Mr.  Daiil.  Tlie  bill  says,  in  section  5 : 

The  United  States  ebnU  have  the  right  to  take  over  the  proiHjrtles  which  are 
dependent  In  whole  or  in  part  for  their  usefulness  on  the  continuance  of  tlie 
lease  herein  provided  for. 

Senator  Sterling.  Tliere  is  more  which  follows  which  you  have 
just  read  which  has  a  bearing  on  that. 

Mr.  Dahu  "And  which  may  have  been  acquired  by  any  lessee  act- 
ing under  the  provisions  of  this  act,  upon  condition  that  it  shall  pay 
before  taking  possession  the  actual  costs,''  and  so  on. 
•    Senator  Norris.  I  suggest  that  that  does  not  mean  anything  at  all 
like  what  you  have  suggested;  I  think  you  are  in  error. 

Senator  Sterling.  Bead  the  last  part  of  that  sentence,  please,  l^Ir. 
Dahl. 

Mr.  Dahl  (reading) : 

First,  the  actual  costs  of  rights  of  way,  water  rights,  huKl:).  and  interest 
ther<«ln  pnrch.Msed  and  used  in  the  generation  and  distribution  of  electrical 
o!j«»ruy  under  the  lease:  and,  second,  the  reasonable  value  of  all  other  proi>ertie9 
takou'over,  including  structures' and  fixtures  a(*qulre<l,  erected,  or  placed  uiK>n 
the  hinds  and  Included  In  the  jreneration  or  distribution  plant  and  which  are 
dependent  as  hereinabove  set  forth. 

Senator  Norris.  Beading  that  last  part  in  connection  with  the 
first  part  of  the  section,  you  must  admit  that  your  construction  is 
not  correct,  although  I  can  see  that  there  may  be  some  doubt  as  to 
just  what  it  means. 
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Senator  Smoot.  I  can  not  read  it  in  any  other  way. 

Senator  Norris.  I  can  not  accept  your  view  of  it 

Mr.  Daiil.  Well,  I  would  like  to  get  your  view  on  this  question : 
If  that  is  what  it  does  mean — that  it  does  apply  to  all  the  propertit*s 
of  the  Pacific  Gas  &  Electric  Co. — is  it  your  view  that  in  a])plyin;; 
this  rule  of  intangibles,  if  the  Government  took  it  over  in  50  years, 
tlie  Pacific  Gas  &  Electric  Co.  would  be  deprived  of  the  inlnngihlt-n 
involved  in  its  present  properties  if  prior  to  this  time  they  had  re- 
ceived large  dividends  sufficient  to  amortize  those  intangibles f 

Senator  Norris.  Yes;  I  would  favor  that,  although  I  do  not  Uiink 
that  is  what  it  means.  Even  if  it  did,  I  would  favor  that  provisit»n« 
because,  taking  that  particular  company  of  which  you  are  s|>eakin:r« 
it  is  connected  up  with  something  which  thejr  are  operating  no^% 
simply  by  wires,  and  so  on;  and  the  fact  that  it  is  dependent  on  it 
is  contradicted  absolutely  by  the  very  fact  that  the  company  has  be^n 
in  existence  and  doing  business  before  this  law  is  passed  and  ran  con- 
tinue to  do  that  if  you  cut  the  wires  by  which  it  is  connected  mt!i 
the  power  which  would  be  developed  under  this  bill.  Anything; 
that  is  connected  up  with  the  development  which  the  Oovernmont 
would  permit  under  this  bill  and  be  .dependent  upon  it  the  (iovem- 
ment  would  have  to  take  over;  it  would  be  under  no  obligation  to 
take  over  anything  else. 

Mr.  Daht^  I  do  not  think  you  understand  the  means  of  connet*- 
tion.  The  method  by  which  every  generating  plant  is  tied  up  with 
every  other  generating  plant  in  the  system,  and  the  method  in  whi«  U 
this  reservoir,  for  example,  is  utilized  by  all  the  other  plants  m 
the  system,  and  everything  in  the  system  generally,  when  tluit  plant 
is  constructed,  becomes  so  tied  up  and  connected  together  tliat  it  is 
all  interdependent 

Senator  Norris  (interposing).  But  if  it  is  connected  up  with  some 
transmission  line  that  they  now  have,  it  would  not  follow  tluit  tli  »t 
lino  tliev  now  have  was  dependent  upon  the  one  to  be  constnirtfl 
under  tdis  bill,  because  that  line  is  now  supplied  from  some  otln-r 
source.  That  is  a  practical  demonstration  of  (he  fact  that  it  is  niil 
dependent  on  whnt  might  be  granted  under  this  bill. 

Mr.  Daiil.  Well,  you  appreciate  this,  that  if  you  were  advising  n 
power  company  what  to  do  under  this  law,  you  would  construe  this 
oct  most  strongly  against  the  power  company,  would  vou  not! 

Senntor  Nouris.  That  would  be  a  safe  way,  I  should  think,  to  con- 
strue it. 

Mr.  Dattl.  Tliat  would  be  the  onlv  wav  to  construe  it,  because  you 
are  providing  for  something  that  will  take  place  r>0  years  from  now, 
and  the  company  could  not  take  any  chjince  on  that;  and  it  could  nut 
afTord  to  give  tlie  (lovernment  an  option  on  the  theory  you  sugj^'^t^ 
that  these  intangibles  are  to  be  excluded  from  the  operation  of  the 
bill ;  it  could  not  afford  to  take  that  chance. 

Senntor  Norris.  I  do  not  think  there  would  be  any  obligation  for 
it  to  do  thnt  as  the  bill  now  stands. 

Senator  Smoot.  If  the  interpretation  that  you  suggest.  Senator 
Norris,  is  correct,  I  do  not  see  why  the  last  proviso  of  action  5  of  the 
bill  should  be  in  thei*e  at  all.    It  says: 

prfniifr*t.  TIr't  ""Hi  ronton:  !»U»  viilro  mImII  in>t  ln»hMlp  or  ht»  nff<»cted  by  ttt# 
Tiilne  of  tlie  fmnrhli'O  or  frnod  wUl  or  proatt  to  be  c>aruiMl  ou  iNnidtiin  tH)iitrn<  t« 
or  any  other  iatanffible  element. 
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Senator  NoitEis.  Now,  you  gentlemen  have  been  putting  me  on  tb^ 
witness  stond ;  let  me  put  you  on  the  witness  stand  for  a  moment  anij 
ask  you  this  Question :  Do  you  believe  that  that  ought  to  be  inchide4 
in  tlie  value  tnat  the  Government  ought  to  pay,  in  case  it  takes  over 
the  propei-ty,  for  those  things  you  have  just  mentioned?  Do  you 
think  the  Government  ought  to  pay  for  the  franchise? 

Senator  Sbioot.  No  ;  I  do  not  think  the  Government  ought  to  pay 
for  the  franchise  or  for  any  good  will ;  and  there  will  not  be  any 
good  will  for  the  reason  that  the  companies  will  be  regulated. 

Senator  Norris.  Yes;  very  likely  there  will  be  a  good  will. 

Senator  Smoot.  Why? 

Senator  Norris.  Well,  assume  that  there  would  be,  would  you 
want  the  Government  to  pay  for  the  good  will? 

Senator  Smoot.  Not  at  all. 

Senator  Norris.  Then  why  are  you  suggesting  that  that  proviso 
lihould  be  stricken  out? 

Senator  Smoot.  No;  I  am  not  suggesting  that. 

Senator  Norris.  But  you  suggested  that  on  my  theory  that  ought 
to  be  stricken  out. 

Senator  Smoot.  You  misunderstood  me;  I  did  not  say  anything 
about  striking  it  out;  I  spoke  of  the  proviso  in  connection  with  tliQ 
remainder  of  the  section  as  showing  that,  in  my  mind,  the  meaning 
of  the  section  was  that,  if  the  Government  took  the  plant  over,  they 
would  take  all  of  the  plant,  and  all  that  was  dependent  upon  it,  and 
not  the  little  part  that  was  upon  public  lands. 

Senator  Xorris.  Well,  the  provision  which  you  have  just  read,  in 
my  judgment,  has  no  bearing  whatever  on  how  much  property  shall 
be  taken  over  by  the  Government.  It  simply  says  that  when  the 
Government  does  take  over  it  shall  not  pay  anything  for  good  will 
or  for  the  franchise — which  I  suppose  is  commonly  accepted  as  be- 
ing proper,  and  which  nobody  expects  them  to  do. 

Senator  Smoot.  AVell,  so  far  as  tlie  franchise  over  the  10  acres  of 
public  land  is  concerned  in  the  case  cited,  that  question  may  be 
passed  over,  because  it  is  not  that  10  acres,  of  course,  that  is  of  im- 
portance in  tliis  connection,  but  the  remainder  of  the  plant  which 
may  be  on  nrivate  property. 

Senator  rsoRRis.  Well,  of  course,  that  francliise  may  be  worth 
$1,000,000,  or  it  may  not  be  worth  anything;  but  whatever  it  is,  the 
Government  should  not  pay  for  it. 

Senator  S^ioot.  Of  coui*se,  it  should  not  pay  for  it. 

Senator  Norris.  It  has  a  value  that  is  sometimes  real  although 
intangible,  and  in  transfers  of  a  business  between  one  private  per- 
son and  another  it  is  sometimes  the  most  important  consideration  in 
the  transfer;  for  example,  when  a  merchant  sells  his  business,  or 
when  a  laywer  sells  his  practice,  the  good  will  is  often  worth  a  good 
deal.  But  the  public  creates  the  good  will  in  this  case,  and  the 
public  also  gives  the  franchise,  and  the  public  ought  not  to  be  com- 
pelled to  pay  for  it  if  it  is  taken  over. 

Senator  Smoot.  In  the  transfer  of  a  mercantile  business  there  is  a 
good  will  arising  from  the  fact  that  it  is  mann^ed  or  controlled  by 
the  owner  of  the  business  himself;  his  reliability  and  established 
trade  may  make  the  good  will  valuable.    But  there  could  not  be  the 
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same  kind  of  good  will  in  the  electricity  furnished  h^  an  electric 
company  which  is  controlled  by  a  public-utilities  commisaon ;  there 
could  be  no  good  will  in  that  sense. 

Mr.  Dahl.  That  has  been  established  by  the  courts — ^that  it  has  no 
good  will.    A  monopoly  has  no  good  will. 

Senator  Norris.  It  has  been  established,  in  the  sense  that  they  do 
not  permit  them  to  capitalize  anything  of  that  kind;  thev  do  not  per- 
mit them  to  capitalize  their  franchise  of  their  good  will  or  the  bus* 
ness  being  a  ^^^oing  concern.'' 

Mr.  Daiil.  I  do  not  know  that  I  would  put  it  in  that  way;  it  does 
not  come  up  on  a  question  of  capitalization ;  it  comes  up  on  quc^ions 
of  condemnation  and  rate  regulation;  and  capital  has  nothin<i^  what- 
e%'er  to  do  with  it.  It  is  a  question  of  the  investment,  the  fair  value 
of  the  property,  and  the  courts  have  said  that,  in  determining  the 
fair  value  of  the  property  of  a  utility  which  is  a  monopoly,  cood  will 
should  not  be  considered,  because  there  is  no  good  will.  Good  will 
can  only  arise  under  competitive  conditions,  where  one  of  the  com- 
petitors either  renders  so  much  better  service  or  offers  so  much  lower 
rates  that  neople  would  prefer  to  deal  with  that  competitor. 

Senator  Norris.  I  happen  to  remember  now  a  case  where  the  valu- 
ation was  made  with  a  view  of  fixing  rates  by  a  utilities  commissitm. 
in  which  various  items  of  an  intangible  nature,  amounting,  I  think, 
to  47  per  cent  of  the  capitalization,  were  added  to  the  capitalization 
as  a  basis  for  fixing  rates.  Personally  I  do  not  think  that  was  right, 
but  there  are  men  who  think  it  was  right,  and  it  was  actually  done. 

Mr.  Daiil.  Foily-seven  per  cent ;  was  tliat  covering  all  intangibles  t 

Scnotor  Norris,  Yes. 

Mr.  Daiil.  Why  do  you  not  think  that  was  right? 

Senator  Norris.  I  supposed  from  what  you  suggested  that  th* 
good  will  should  not  be  used  as  a  basis 

Mr.  Daiil  (interposing).  You  used  the  word  "intangibles/* 

Senator  Norris.  Yes;  including  good  will.  I  can  n^t  itemize,  but 
one  of  the  items,  amounting  to  15  per  cent,  was  put  as  its  being  s 
"going  concern." 

Mr.  Daiil.  Would  vou  mind  telling  me  what  case  that  wast 

Senator  Norris.  I  cfo  not  remember. 

Mr.  Daiil.  Was  it  a  New  Jersey  case? 

Senator  Norris.  Yes. 

Mr.  Daiil.  What  v^u  said  reminded  me  of  that  case. 

Senator  Norris.  ()ne  of  the  items  was  for  installation  charges  that 
they  spent  in  getting  the  business  on  its  feet. 

Mr.  Daiil.  And  one  was  for  a  "going  concern ''? 

Senator  Norris.  Yes. 

Mr.  Daiil.  And  you  construe  that  os  good  will? 

Senator  Norris.  No;  there  was  nn  item  of  gocd  will  in  it  also. 

Mr.  Daiil.  "Going  value"  is  ollowed,  btit  not  "gcMul  will*";  and, 
of  coui*se,  there  is  a  clear  distinction  between  goin^  value  antl  good 
will.     You  recognize  that  distinction,  do  you  m^t? 

Senator  Norris.  Yes. 

Mr.  Daiii^  They  are  not  the  same  thing  at  all.  Tliere  are  vnriom 
wavs  of  defining  *' going  value'';  l>ut  prol>ablythe  most  satisfactory 
definition,  wliich  has  been  used  by  some  of  the  courts  and  public 
service  commissions  is  this:  It  is  tlie  difference  l)etween  two  supnosi- 
titious  plants,  one  of  them  with  its  instaUtition  made  and  it«  lines 
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run  to  various  consumers,  but  not  a  customer  connected  up;  and 
another  plant  of  the  same  sort,  with  its  installation  made  and  with 
its  customers  connected  up.  Wow,  there  is  a  certain  cost  to  the 
company  in  getting  those  customers  connected  up;  that  is  money 
spent  by  the  company,  and  that  is  "  going  value."  One  of  the  ways 
of  arriving  at  that  is  this:  You  take  a  utility  that  starts  out  in  a 
community  to  get  business,  and  it  completes  its  installation,  and  it 
starts  out  to  get  customers;  it  gets  one  customer,  or  two,  or  three. 
Of  course,  it  can  not  charge  those  customers  a  full  return  on  its  in- 
Tc^ment  and  operating  expenses;  it  has  to  go  on  for  a  while  without 
making  a  return  on  its  investment,  or  even  operating  expenses,  until 
it  sets  a  sufficient  number  of  customers  connected  up  with  its  in- 
stallation, to  give  it  a  fair  return  on  its  investment,  and  operating 
expenses.  Now,  the  money  spent  by  the  utility  during  that  period 
is  just  as  much  devoted  to  the  public  use  as  the  money  which  has 
been  invested  in  the  physical  property. 

Senator  Norris.  'NAHien  will  that  period  end? 

Mr.  Dahl.  That  is  a  difficult  question  to  answer. 

Senator  Norris.  Is  it  not  true  that  it  never  does  end? 

Mr.  Daiil.  Oh,  no;  that  is  not  correct. 

Senator  Norris.  Now,  would  you  say  that  in  the  city  of  Washing- 
ton, for  instance — I  use  that  as  an  illustration,  because'I  happen  to 
know  about  it — that  the  Washington  Gas  Light  Co.  had  reached  the 
end  of  that  period  ? 

Mr.  Dahl.  I  do  not  loiow  anything  about  the  Washington  Gas 
Light  Co.,  or  how  lonff  it  has  been  going. 

Senator  Norris.  It  lias  been  going  on  almost  ever  since  there  has 
been  a  Washington  or  for  at  least  for  GO  years  anyhow. 

^fr.  Dahl.  Then  I  should  say  that  it  had  long  ago  reached  the  end 
of  its  development  period. 

Senator  Norris.  If  you  will  read  the  Washington  newspapers,  you 
will  see  that  it  undoubtedly  has  a  tendencv  to  try  and  induce  people 
to  use  the  gas,  and  to  try  to  extend  its  business  and  get  new  cus- 
tomers. Now,  do  you  have  any  idea  that  that  advertising  is  part  of 
the  capital,  or  is  it  part  of  the" running  expenses  of  that  institntionf 

Mr.  Dahl.  I  should  say  that  conservative  operation  makes  it  part 
of  the  operating  expenses. 

Senator  Norris.  Well,  it  will  be  paid  for  every  year  as  it  goes 
alonsr:  and  thev  have  men  to  talk  the  business  up,  and  they  have 
special  offices  where  you  can  talk  about  it. 

And  I  am  not  complaining  about  the  practice:  it  is  a  perfectly 
legitimate  thing  to  do:  I  am  only  using  it  as  an  illustration. 

But  it  would  be  manifestly  wrong  to  say  now,  if  the  city  of  Wash- 
ington was  going  to  take  that  property  over,  "  Here  we  have  been 
spending  all  of  this  money  for  50  years,  for  the  purpose  of  extend- 
ing our  business  and  making  a  better  business  and  giving  us  a 
greater  value  as  a  going  concern,  and  therefore  we  must  add  all  of 
those  expenses,  running  through  all  of  those  years,  to  the  capital,  and 
let  the  public  pav  for  it." 

Mr.  Daitl.  Allow  me  to  point  out  that  the  fallacy  in  that  argument 

is  this 

Senator  Norris  (interposing).  T  think  it  is  a  fallacy  myself:  but 
I  am  putting  it  up  to  you  as  a  logical  illustration  of  vour  definition 
of  a  going  concern. 
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Mr.  Dahl.  It  is  not  my  definition  for  this  reason :  That  when  you 
come  to  value  a  property  at  any  time,  you  vahie  it  as  of  its  tlien' re- 
placement value.  In  figuring  on  its  replacement  value  vou  figuiv 
going  value,  and  ^vhat  the  company  actually  has  exi>en(fed  dium^ 
preceding  years  in  order  to  create  business  has  no  more  to  do  \n  itli 
that  vahuition  than  what  the  comnanv  actually  expended  50  years 
before  for  its  physical  property.  Public-service  commissions  do  not 
take  that  into  consideration;  they  figure  the  present  physical  %*alue 
of  tlie  property  on  present  prices;  and  they  figure  going  value  on 
what  to-day  it  ought  to  cost  to  establish  the  business.  That  is  the 
difference. 

Senator  Nokkis.  I  am  not  arguing  now  that  they  should  take  tlut 
into  consideration;  I  do  not  think  they  should;  please  do  not  mis- 
understand me. 

Mr.  Dahl.  I  appreciate  that 

Senator  Xorris  (interposing).  But  the  definition  you  give  now  of 
a  going  concern  covers  tiiose  very  expenses  that  I  have  itemized,  and 
in  my  judgment  they  never  end.  There  would  be  a  time  in  llie 
organization  of  the  company  when  there  would  be  a  w*hole  lot  of  ex- 
penses like  that  that  would  be  practically  legitimate 

Mr.  Dahl  (interposing).  If  you  wiirpardon  me,  I  do  not  think 
you  understand  my  distinction.  My  definition  of  "going  value**  is 
not  the  one  which  you  just  gave. 

Senator  Nonnis.  Well,  I  believe  it  was  "good  will,'*  was  it  not? 

Mr.  Dahl.  No;  "going  value." 

Senator  Noimis.  'Well  "going  value." 

Mr.  Dahl.  You  must  bear  that  distinction  clearly  in  mind  in 
order  to  understand  the  situation.  I  defined  ** going  value"  and 
yon  took  my  definition  and  changed  it  by  adding,  substantially,  **  in 
order  to  get  business  for  a  long  period  of  yeai's." 

Now  mv  answer  to  vour  construction  of  mv  definition  is  that  vou 
construe  it  erroneously,  because  the  courts  r>0  years  from  now  wouM 
not  consider,  as  the  courts  do  not  to-day  consider,  what  the  com- 
panies actually  spend  in  order  to  pet  the  btisiness:  the  courts  figure 
on  what,  considering  evervthing  as  it  existed  at  that  time,  otighf  to 
have  been  expended  in  order  to  get  the  business.  That  is  the  dilfer- 
cnrc. 

Senator  Nonris.  At  the  end  of  50  years  the  court  would  allow 

« 

what  it  thought  the  company  ought  to  have  expended  to  get  the 
busineps? 

Mr.  Dahl.  Certainly. 

Senator  Nonnia.  And  my  idea  is  that,  if  the  company  has  been 
paid  that  once,  it  ought  not  to  be  paid  it  again.  I  think  we  ngrec 
that  it  ought  to  ho  paid;  it  is  a  legitimate  charge,  assuming  that  it 
was  reasonably  and  honestly  spent. 

^fr.  Dahl.  Yes. 

Senator  SrKia.iNo.  What  other  intangible  element  would  you  in- 
rUule  here  as  something  tor  which  payment  ought  to  Ik?  made? 

The  Chaiuman.  That  is  in  the  record  already. 

Senator  Sterlt no«  Then,  you  need  not  answer  the  question. 

>rr.  Dahl.  I  will  menti<m  some  of  them;  There  are  the  prelimi- 
nary  expenses,  such  as  organization,  administration,  legal,  financial; 

Eromotion  costs,  such  as  reports,  engineering  sendees,  interesting 
ankers  ond  local  authorities;  compen.sation  to  the  promoter  for  Kis 
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serTices;  commissions  to  brokers  and  underwriters,  cost  of  preparing 
and  marketing  securities,  and  cost  of  getting  money. 

Senator  Norris.  Under  your  item  of  commission  to  brokers,  would 
not  that  be  included  in  the  other  that  you  have  given  as  ^^  financing  "f 

Mr.  Daiil.  Cost  of  getting  money? 

Senator  Norbis.  No;  you  included  one  term  "  financing";  does  not 
that  include  it  all? 

Mr.  DAifL.  There  are  two  things:  First,  the  cost  of  the  man  who 
starts  the  thing  and  goes  out  to  get  the  money;  that  is  part  of  the 
promotion  cost;  that  is  not  part  of  the  financing;  after  he  has 
spent  his  time  in  that  way,  you  have  get  to  pay  him ;  that  is  one  ele- 
ment. Then,  you  have  got  to  pay  the  broker  something ;  that  is  an- 
other element ;  they  do  not  duplicate,  although  the  same  term  might 
express  them  both. 

Now,  these  are  preliminary  expenses.  Then,  in  the  construction 
of  the  property  there  are  contractors'  services  and  expenses.  That  is 
an  intangible  element  or  overhead ;  expenses  of  supervision ;  manage- 
ment, incidentals,  contingencies,  interest,  and  insurance  during  con- 
struction. All  of  those  are  intangible  elements  which  cost  money, 
just  as  much  as  the  physical  property.  In  fact,  they  are  really  a 
part  of  the  cost  of  the  physical  property,  but  have  come  to  be  re- 
ferred to  as  "  intangible." 

There  is  one  ether  feature  of  this  bill  that  I  should  like  to  discuss — 
the  basis  of  taking  over  the  property — which  I  have  not  heard  fully 
discussed,  and  it  seems  to  me  that  it  is  deserving  of  some  slight  at- 
tention, and  that  is  the  provision  by  which  the  United  States  Gov- 
ernment has  an  option  upon  all  of  the  property  of  the  lessee,  as  I 
construe  this  bilU  for  the  actual  cost  of  its  rights  of  way,  lands,  and 
interests  there;  that  is,  all  the  land  which  the  company  might  own 
may  be  taken  over  by  the  Government  50  years  from  now  at  the 
actual  cost  to  the  company;  and  in  the  case  I  put,  of  a  large  company, 
v^hich  already  has  large  real  estate  holdings,  and  the  present  appreci- 
ation in  the  value  of  that  real  estate  from  the  beginning,  it  must  ne'eds 
lose  that  appreciation  when  it  accepts  a  lease  imder  this  bill,  as  I 
construe  the  bill. 

And  I  go  l)ack  to  the  Pacific  Gas  &  Electric  Co.  again,  because 
it  is  such  an  excellent  illustration  of  this  provision — and,  by  the  way, 
I  may  say  that  we  are  not  interested  in  the  Pacific  Gas  &  Electric 
Co. ;  I  am  simply  using  that  company  for  illustration. 

The  Pacific  Gas  &  P21eetric  Co.,  as  I  understand  from  Mr.  Britton, 
owns  45,000  acres  of  land.  A  large  portion  of  that  land  has  been 
owned  by  them  for  years.  The  company  has  been  in  operation  a 
preat  many  years;  it  commenced  operation  in  some  communities  when 
the  communities  were  young,  ana  it  took  its  chances:  and  its  real 
estate  has  appreciated  in  value.  Just  for  the  sake  of  illustration,  if 
the  45,000  acres  of  land  cost  them  $1,000,000,  and  that  land  is  worth 
$10,000,000  to-day,  then,  as  T  construe  this  bill,  when  that  company 
takes  out  a  lease  under  the  bill,  they  must  surrender  their  $9,000,000 
of  appreciation  in  land  values. 

Senator  Noams.  You  are  certainly  wrong  in  your  construction  of 
the  bill;  I  do  not  l^elieve  anyone  will  sustain  that  view. 

Mr.  DAnL.  I  did  not  think  you  would  when  you  asked  for  an 
illustration. 
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Senator  Sterling.  That  is  very  nearly  the  wording  of  the  bilU 
Senator  Norris, 

Senator  Norris.  No;  I  do  not  think  so. 

Mr.  Dahl.  I  think  you  will  agree  to  this,  at  least^  that  when  some 
of  the  members  of  this  committee,  and  when  some  distinguislied  Intr- 
yers  that  I  could  name  to  you  construe  the  bill  in  that  way,  it  would 
not  be  safe  for  a  company  to  accept  a  lease  under  the  bill,  would  itf 

Senator  Norris.  I  think  I  heard  one  lawyer  construe  the  bill  so 
that  it  did  not  include  that  construction,  as  I  remember  it 

Mr.  Daiil.  No;  the  lawyer  to  whom  you  referred  was  adced 
whether  the  bill  gave  the  Government  the  option  to  take  all  or  a  part» 
and  his  answer  was  that  if  the  Government  wan  to  be  given  snj 
option  it  should  be  only  to  take  it  all. 

Senator  Norris.  The  one  I  am  speaking  of  now  is  the  lawyer  who 
did  not  want  the  Government  to  have  the  right  to  take  all  tlie  pron- 
eity  the  party  had  leased  from  the  Government,  and  not  take  the 
balance. 

Senator  Sterling.  Of  course  not. 

Senator  Norris.  Now,  you  figure  that  if  they  take  any  of  it  orer, 
tliey  are  going  to  take  it  all? 

Senator  Sterling.  No. 

Mr.  Daiil.  You  do  not  understand 

Senator  Norris  (continuing).  His  argument  was  that  the  Gorem* 
ment  will  take  this  thing  which  they  leased,  and  that  will  lea\*e  tl)« 
other  property  of  that  lessee  connected  with  it  up  in  the  air,  and  it 
will  not  be  worth  anything. 

Mr.  Daiil.  You  do  not  believe  that  is  right,  do  yout 

Senator  Norris.  I  do  not  think  that  would  occur. 

Mr.  Daiil.  Well,  you  do  not  tlunk  it  would  be  safe  for  a  power 
company  to  give  the  Government  that  kind  of  option,  do  you! 

Senator  Norris.  No;  but  I  do  not  believe  it  would  occur.  On  the 
other  hand,  if  the  Government  wei-e  to  take  over  all  the  propcitr 
and  the  company  owned  a  lot  of  real  estate-  they  might  own  a  builif- 
ing  devoted  to  office  purposes,  for  instance,  and  a  whole  lot  of  tliinn 
that  the  Government  would  not  want  or  have  anv  use  for;  it  would 
be  entirely  outside  of  the  Ciovernment^s  business,  and  somelKxlv 
woid<l  want  the  (lovemment  to  take  that  over. 

Mr.  Daiil.  AVell,  do  vou  not  think  that  if  the  Government  is  going 
to  take  over  anything  it  should  take  over  all  of  the  property  that  is 
dependent  on  the  lease? 

Senator  Noanm.  Well,  it  would  depend — I  do  not  think  the  Gov- 
ernment ought  to  take  that  property  over,  in  the  case  you  put,  of  faome 
companies  that  may  have  thousands  of  acres  of  land — or  a  million 
acres — and  1  understoi  <1  that  was  what  you  were  complaining  alnHit. 

Senator  Smoot.  I  never  heard  of  such  a  Cf)mplaint. 

Mr.  Daiil.  Well.  I  think  vou  misapprehend  what  was  said. 

Senator  Norris.  Perhaps  t  do. 

Mr.  Daiil.  And  I  heard  the  discussion  to  which  you  refer.  The 
objection  which  was  made  was  that  the  bill  as  it  stan<Is  gives  the  Gov- 
crnment  an  option  to  take  all  or  a  part;  and  yoii  will  agrt»e  that  it  \h 
not  proper  for  the  Government  to  take  a  part  of  the  property  leasetl 
and  leave  the  rest  up  in  the  air.  That  was  the  objection  which  was 
made. 
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Senator  Norris.  I  agree  with  you  that  that  part  of  the  section  is 
ambiguous,  and  of  coui-se  I  n^ree  with  you  that  it  ought  to  be  clear. 

Mr.  Dahl«  Now,  my  position  on  that  is  this:  That  if  the  Govern- 
ment has  any  option,  its  option  must  be  to  take  over  all  of  the  property 
which  is  dependent,  in  whole  or  in  pait,  upon  the  lease.  But  that 
option  must  be  upon  fair  terms  to  the  company,  and  if  it  is  not  fair 
to  the  company — and  in  Ihe  case  you  put  of  some  real  estate  that  is 
not  owned  for  the  purposes  of  the  company,  but  which  they  may  own 
for  speculative  purposes,  that  is  not  covered  by  this  provision,  and 
should  not  be  covered  by  it. 

But  the  Pacific  Gas  &  Electric  Co.  now  has  45,000  acres  of  land,  and 
that  land  is  used  for  transmission  lines,  power  houses,  substations. 
and  other  purposes  of  the  company.  In  that  case,  where  the  real 
estate  is  used  for  the  purposes  of  the  company,  you  will  agi'ee  with 
me  that  you  could  not  expect  the  power  company  to  agree  to  come  in 
and  surrender  that  property  under  this  lease. 

Senator  Sterling.  Ii  that  45,000  acres  was  dependent  in  whole  or 
in  part  for  its  usefulness  upon  the  continuance  of  the  lease  provided 
for  herein,  would  you  say  that  the  Government  should  take  it  over? 

Air.  Daiil.  Yes. 

Senator  Norris.  Because  they  have  connected  the  two  with  a  line, 
because  they  are  using  them  interchangeably,  some  people  might  say 
tliat  is  dependent  in  whole  or  in  part.  In  my  judgment,  that  is  not 
the  theory  of  the  law  at  all.  And  the  very  fact  that  they  are  in  opera- 
tion now  witliout  any  lease  from  the  Government  is  to  my  mind  a 
demonstration  that  it  would  not  be  held  that  it  was  dependent  in 
whole  or  in  part.  I  am  aware  that  while  it  might  perhaps  do  it,  prob- 
ably would,  at  the  same  time  it  would  not  t^  dependent  because  it 
would  have  existed  before. 

Mr.  Daiil.  Now,  don't  you  see,  though,  that  the  new  development 
is  constructed  by  a  company  that  alreaoy  has  an  existing  power  t 

Senator  Norris.  Yes. 

3ilr.  Dahl.  And  that  is  part  of  the  development  as  the  system 
develops.  Now,  assume  that  it  is  going  to  develop  20.000  kilowatts, 
and  then  it  proceeds  to  go  out  and  secure  new  business  to  the  extent 
of  that  20,000  kilowatts;  you  can  not  separate  the  kilowatts  you  gen- 
erate from  that  plant  from  the  kilowatts  that  go  into  the  same  line 
as  part  of  the  whole  generated  power,  and  you  can  not  separate  them 
and  say  which  particular  part  of  the  business  was  dependent  upon 
this  particular  new  development.    It  is  all  tied  in  together. 

Senator  Norris.  I  presume,  if  you  tied  it  up  with  the  transmis- 
sion of  power  you  were  already  getting,  that  many  difficulties  would 
arise  out  of  that.  But  in  the  case  I  put  I  supposed  a  new  plant  and 
A  new  development,  and  it  may  be  a  new  field  that  was  developed, 
and  they  connect  the  line  with  their  old  power  plant  Now,  I  can 
conceive  that  you  might  possibly  fix  up  a  conditimi  where  there 
mi^rht  be  great  difficulty  in  separating  the  two 

ifr.  Daiil.  Yes. 

Senator  Norris  (continuing).  So  as  to  say  that  the  original  power 
is  there  and  the  new  power  is  here :  but  they  could  be  separate  and 
each  one  could  run  along^as  the^  did  before,  it  seems  to  me,  or  at 
least  the  old  one  could.  There  might  be  some  trouble  about  the  new 
one. 
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Now,  let  me  say  to  you,  Mr.  Dahl,  with  reference  to  all  this  nrgn- 
ment  about  what  is  goin^  to  be  done  in  50  years,  I  am  inclined  lo 
think,  particularly  in  this  kind  of  electricity — because  I  think  all 
the  people  concede  that  the  United  States  in  50  years  will  undoubt- 
edly see  new  developments  made — that  the  men  living  now,  with  all 
the  light  we  have,  can  not  possibly  imagine  what  the  conditions  will 
be  at  that  time. 

Mr.  Daiil.  No;  and  you  would  not  want  to  put  your  money  in. 

Senator  Nonnis.  I  have  asked  several  people  who  hare  been  here 
tliis  question,  whether,  knowing  that  it  is  true,  perhaps,  say,  in  50 
yeai*s  from  now,  the  conditions  would  be  so  different  that  laws  ap- 
plicable now  would  hardly  be  applicable  then,  why  would  not  this 
proposition  I  supposed  meet  the  diificulty — to  say  that  at  the  end  of 
the  50  yeai*s  the  Government  should  have  the  right  to  take  over  the 
property  on  such  conditions  and  under  such  laws  as  might  tlien  be 
in  existence? 

Mr.  Daiil.  Well,  you  can  adopt  such  laws  as  the  Congress  of  the 
United  States  might  pass  then  for  the  purpose  of  taking  it  over. 

Senator  Nonnis.  I  presume  so. 

Mr.  Dahl.  That  is,  you  mean  to  let  the  Government  take  it  over 
on  its  own  terms. 

Senator  NoKnis.  If  the  Government  could  fix  the  law  now,  it  could 
fix  it  50  years  from  now,  and  you  are  going  to  take  it  over,  if  it  is 
taken  over  at  all,  under  the  laws  of  the  Government,  are  you  not? 

Mr.  Daiil.  Yes;  but  the  difference  is  this :  If  the  Government  writes 
a  law  now,  I  know  what  is  in  it,  and  I  know,  when  I  go  to  invest  my 
money,  it  is  going  to  take  it  over  on  those  terms.  But  on  your  propo- 
sition I  might  invest  my  money  to-day,  and  I  do  not  know  what  kind 
of  a  law  the  (iovernment  is  going  to  pass  50  years  from  now.  That 
is  exactly  the  law  ond  regulotions  of  the  revocobic  permit,  which  says 
the  property  may  be  taken  over  on  such  terms  as  the  Secretary  may 
fix.  The  only  difference  here  is,  you  see,  the  property  may  be' taken 
over  on  such  terms  as  Congress  makes  now. 

Now,  you  would  not  put  your  own  money  into  such  a  proposition  f 

Senator  Nonnis.  Yes;  I  would.  I  think  thot  is  fair.  If  it  is  goin^ 
to  he  taken  over  at  all,  it  is  going  to  l)e  taken  over  under  the  law  of 
Congress.  You  have  got  to  assume,  in  your  case,  that  the  Govern- 
ment is  going  to  undertake  to  do  something  which  is  not  fair  if  you 
take  your  view  of  it. 

Mrl  Daiil.  Why  not  leave  it  to  the  courts? 

Senator  Nonnis.  I  do  not  know.  I  have  had  incorporated  in  tho 
hearings  here,  and  I  had  it  put  in  with  a  view  to  talcing  it  up  for 
discussion  l)efore  the  committee,  the  law  of  Oregon,  under  which 
men  who  are  opposing  this  bill,  like  you  are,  state  there  has  been  m 
great  development  and  the  law,  for  instance,  has  been  perfectly 
satisfactory.  Now,  that  law  states  that  the  lease  shall  run  for  40 
years  only,  and  at  the  end  of  the  40  years  the  property  can  be  takea 
«ver  by  the  State  under  such  law  as  may  be  in  existence  at  that  titnb^ 

Mr.  Daiil.  That  is,  a  water  right? 

Senator  Nonnis.  It  is  a  power. 

Mr.  Daiil.  That  is  purely  a  water  rieht 

Senator  Noanis.  I  take  it  it  ta  a  development  of  pow^r. 
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Mr.  Dahl.  Yes.  I  have  not  read  that  law,  Senator,  but  I  nm 
frank  to  say  to  you  there  has  been  a  great  deal  of  dissatisfaction  with 
that  law 

Senator  Norris.  I  would  like  to  hear  from  you  on  that,  because  I 
want  to  get  the  facts. 

Mr.  Dahl  (continuing).  And  the  law  probably  will  be  changed. 

(The  following  is  the  brief  on  intangibles  submitted  by  Mr.  Dahl :) 

The  Ferris  Bill  and  Intanoibleb. 

Section  5  of  n.  R.  18673.  desljmntinf?  the  terms  upon  which  the  United  States 
oiny  take  over  the  property  of  any  lessee,  nfter  specifying  that  only  nctnal  cost 
uhnll  be  nl lowed  for  rights  of  way.  wnter  rights,  Innds,  etc.,  establishes  the 
Rinndard  of  "rensonnble  vnlne"  for  nil  other  property,  with  the  liuiltntlon, 
however,  thnt  snch  "rensonnble  mine"  shnll  not  Include  or  be  nffected  by 
*'ihe  vnlue  of  the  frnnchlses,  or  good  will,  or  profits  to  be  earned  on  i)endliig 
contmrts.  or  any  other  Intangible  element." 

Passing  for  tlie  present  the  Injustice  of  limiting  the  value  of  rights  of  wny  to 
actual  co8t.  and  thereby  depriving  the  utility  of  nny  appreciation  In  Its  land 
values,  while  charging  It  with  depreciation  of  its  other  i»roperty,  the  following 
discussion  deals  solely  with  the  exclusion  of  every  "Intangible  clement"  fi'oin 
the  valuation  to  be  i) laced  upon  the  property  of  the  lessee  when  It  Is  taken  over. 

The  result  of  the  ftpi)lication  of  this  theory  would  be  that  tlie  utility,  by 
ncceptlnj?  the  lease  upon  such  terms,  gives  to  the  Government  an  option  upon 
oil  Its  property  at  a  price  vastly  less  than  original  cost,  and  also  vastly  less 
th.in  the  reproductive  value  of  the  property  at  the  time  It  Is  to  be  taken  over. 
W  it  bout  dlsciisshig  whether  any  value  should  be  allowed  for  franchises,  good 
will,  or  future  profits,  the  use  of  the  term  "nny  other  Intangible  element"  in 
connection  with  tlie.^e  specific  elements  of  value  would  seem  to  indicate  that  the 
author  phices  Intangibles  in  tlie  same  class  with  franchises,  good  will,  and  future 
profit*.  Knt  this  Is  an  Incorrect  classification.  So  many  jieople  do  not  under- 
stand what  Is  covered  by  the  term  Intangibles  or  overheads  that  they  immcdl- 
niely  object  to  nny  allowance  being  made  therefor,  npparently  on  the  theory 
lli.it  tbfy  Include  speculative  profits,  or  some  elements  of  vnlue  for  which  the 
Qtility  bns  made  no  expenditure — elements  of  vnlue  which  nciTue  to  the  utility 
Uirougb  its  oi)emtlon  over  n  long  term  of  j-enrs  and  through  the  growth  of  the 
couiDiunlty.    But  this  also  Is  a  wrong  conception. 

It  may  be  that  the  author  of  this  bill  does  not  contemplate  tlyit  intangibles  or 
overheads,  which  are  properly  a  part  of  the  nctnal  valuo  of  the  proi)erty, 
sbonid  he  excluded,  but  the  laneuMge  of  this  bill.  If  uncertMin  in  Its  meaning, 
most  be  resolved  in  favor  of  the  Government  by  the  utility  contemplating 
acrt?t>iance  of  a  lease,  because  the  utility  can  not  accejjt  a  lease  running  over  u 
iKTiod  of  50  years  without  foreseeing  exactly  the  worst  tluit  may  occMir  upon 
the  expiration  of  the  term  and  guiding  itself  accordingly.  Such  a  broad  state- 
ment as  tliat  the  value  shall  not  be  afl^ected  by  "any  other  intangible  element** 
must  l>e  treitted  by  tlie  les.«5ee  as  though  the  courts  would  consider  It  to  mean 
the  exclnslon  of  every  overhead  and  every  intangible  element — that  Is,  every 
eleinent  that  can  not  be  touched  and  seen  ;ind  felt. 

The  exclusion  of  every  intamylble  element  In  this  broad  way  results  in  the 
Ferris  bill  departing  radically  from  those  well-established  principles  which  are 
rec'^gnlze^l  to-day  by  the  publlc-st^rvire  ccmimlsslons  and  the  courts  In  the 
fttlnation  of  the  properties  of  utilities.  In  valuing  such  properties  the  function 
of  the  public-service  commi.sshai  Is  <llfferent  from  that  of  the  court,  which 
reviews  the  decision  of  the  commission.  The  court  only  reviews  the  decision 
If  It  Is  claimed  that  its  effect  Is  to  confiscate  property.  The  commission  deals 
with  the  broader  commercial  features  of  the  situation  and  must  act  with  refer- 
ence to  what  Is  generally  fair  to  the  utility  and  what  will  result  in  attracting 
rapttdl  to  the  community.  The  Ferris  bill  not  only  adopts  a  stnndard  narrower 
thntt  that  applied  by  any  public-service  commission  In  the  United  States,  but  It 
sl«>  adopts  a  standard  narrower  than  that  applied  by  any  court  with  which 
the  writer  Is  fnmlliar,  when  such  court  has  l^een  called  npon  to  determine 
whellier  the  remilt  to  the  utility  is  confiscation.  The  conclusion  Is  that  the 
Ferris  Mil  adopts  a  jwlicy  of  confiscation. 
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The  tafstorj  of  the  vnluatlon  of  the  property  of  public  atUUIet  for  nte 
Ins,  purehn8e,  or  condeiunntion  purposes  shows  tbnt  the  wcinl  *^  lotauglbfe" 
bus  come  to  be  used  iind  applied  to  a  grent  niauy  elements  of  value  for  which 
the  utility  bus  made  actual  aud  substiintlal  expeudltures  oud  which  are  ^m 
essentially  a  i>art  of  the  value  of  the  proiierty  of  Uie  utility  oa  wires,  itoie*. 
diiuis,  generntors,  and  rights  of  way.  It  bas  also  come  to  be  recognized  tLnt 
exclusion  of  these  elements  of  value  from  the  amount  of  the  Investment  it|^a 
which  the  utility  Is  iiermitted  to  earn,  or  their  exclusion  from  the  ultlnt  .ce 
Tulue  flxed  upon  the  proiierty  for  purchase  or  condemnation  pun^wc  U  as 
much  contiscutlon  us  would  be  tlie  exclusion  of  a  fioition  of  the  tangible  nbjr»i* 
cal  proi)erties  themselves.  No  utility  can  l>e  estnbllMhed  and  no  physionl  |>n>(»- 
erty  can  be  created  without  the  expenditure  of  large  sums  for  elements  whi*  b 
are  really  os  much  n  iwrt  of  the  pbysicai  profierty  aa  that  which  can  be 
and  touched,  but  which  nevertheless  hove  in  recent  yeura  been  claaslflcd 
**  overbeiids  *'  or  "  intangibles.** 

The  case  of  Adams  Express  Co.  v.  Ohio,  1G5  U.  S..  104;  106  U.  K^  isi. 
Illustrates  the  Importance  of  so-called  intangible  elements  In  the  vn  I  not  Ion  vt 
proiierty.  This  was  a  tax  case  coming  to  the  United  States  Supreme  Court  froin 
the  Supreme  Court  of  Ohio.  The  real  estate  and  tangible  profierty  of  t tie 
company  formed  but  a  small  part  of  the  total  value  assessed  against  It.  The 
courts  of  Oblo  held  that  tlie  coniimny  should  be  taxed  U|M>n  the  value  of  Its 
entire  projierty — not  only  its  tangible  property.  In  attlrming  this  decision  the 
United  States  Supreme  Court  said: 

**  In  the  complex  clvlliaitlon  of  to-day  a  large  portion  of  the  wealth  of  a  com- 
munity consists  of  Intangible  proi)erty.**     (I\  218.) 

**  WhiMiever  separate  articles  uf  tauulbU*  projierty  are  Joined  together*  noC 
almiily  by  a  unit  of  ownership,  but  In  a  unity  of  use.  there  la  nut  lufreiiueuiiy 
devel«>|)ed  a  proi)erty,  Intangible  though  It  be,  wbicb  In  value  e.\<'ee.l«  the 
aggregate  of  the  value  of  the  separate  piocea  of  tangible  property.    (P.  210.) 

**Iu  conclusion,  let  us  any  that  this  Is  eminently  u  practical  age;  that  vuarts 
must  recognise  thlnga  as  they  are  and  as  iH^ssesalng  a  value  which  la  accorded 
to  them  in  the  marketa  of  the  world.*'     (P.  225.) 

Illustrative  of  the  imi)ortance  of  Intangibles  or  overheads  In  the  stntemetit  of 
Mortimer  E.  Cooley.  dean  of  the  department  of  engineering  of  the  Uulveriiiry 
of  Michigan,  who  has  represented  the  public  In  so  uiuny  Inatunccs,  and  whose 
standing  is  so  high  that  be  can  not  be  charged  with  blaa  In  favor  of  tLe 
utilities.  In  an  address  delivered  by  him  In  1011,  before  tbe  annual  meeting  uf 
the  American  Electric  Itailway  Association.  Mr.  Cooley  aald: 

**  In  the  valuation  of  the  pro|ierty  of  publ  leaser  vice  coriionitlona  aggregating 
more  tban  $1.00U,(KI0.(X)0,  I  have  bad  the  honor  to  aerve  both  the  public  itii«l 
the  contonitlon.*  liy  far  tbe  greater  iiirt  of  my  work  along  thefe  lines  h.>s 
t>een  done  for  tbe  public.  Having  In  the  beginning  and  for  alMUt  seven  yesire 
wtirked  exclusively  for  the  public,  I  naturally  began  my  study  of  tbe  prubivta 
from  tbe  side  of  tbe  iiublic.  and  it  mlglit  be  sjild,  ua  against  coriioratluo.** 

Mr.  Cooley  furtber  stated.  In  tbe  Siime  article: 

**  While  the  diUlcultles  pointed  out  are  raal,  so  far  na  tbe  public  la  cim- 
cenietl.  tbey  are  many  times  niagnlfled  wben  It  comes  to  comprehending  ih« 
possible  total  of  overhead  cbarces  wbich  may  apply  to  n  pro|M*riy.  Oeiienditi;: 
on  liM-ality  and  whether  certain  of  tbe  ittMus  ditKMiKMt'd  nuiy  or  may  not  |«« 
lnclude<l  In  the  cost  without  being  hepartely  stated,  the  total  of  overhead 
charges  may  vary  from  2<)  or  25  |ter  cent  to  TjO  or  (iti  per  cent  of  the  c«iKt  :<• 
determined  by  the  inventory:  that  Is  to  say.  the  total  cost  of  the  pro|ierty  will 
vary  from  120  to  125  per  cent  to  150  or  100  |)er  cent  of  the  coat  na  detenu ine%l 
from  the  Inventory  of  the  physical  rioments  alone.  The  larger  tiercentages  ulll 
usually  be  found  In  tbe  larger  cities." 

On  January  7.  11114.  Mr.  (\MiU»y  dellveml  another  address  before  tl|e  Western 
Society  of  Kngineers  of  Chicago.  In  wblrh  be  snid: 

**  It  will  surprise  everyone  not  familiar  with  the  cost  of  building  utility  plant* 
to  lonrn  that  tlu*  h<»-<m1UsI  o\rt'h<'.>d  chsimrs  vr\*  In  the  aggregate  a  larisp  |i%*r- 
centage  of  tbe  costs  of  Inlnir  and  tbe  material  tbinirs  entering  Into  tliHr  om 
at  ruction.  Omitting  preliminary  costa  of  Investigation  aa  to  the  fenslblllly  of 
the  project,  general  contractor's  profits,  cost  of  pmniotion  and  pri>niott*r'« 
profits,  interest  on  floating  del)t  and  cost  of  establlHhIng  the  bnsine<oi.  and  assum* 
Ing  that  the  Individual  contingencies  of  construction.  si uncial  enginp<*rlng  rhanr«*«. 
and  <M»ntnjrtor*s  profits  are  enibnifiHl  In  tbe  c«M«t  of  phynlonl  prof^erly.  the  toinl 
pen*entage  may  vary  from  12  to  25  per  cent  and  If  those  Inside  perceotaces  be 
added  to  the  outside  or  general  percentages,  the  total  percentage  may  rary  froa 
»»  to  tU>  |sT  c-ent" 
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While  the  decisions  of  commissions  and  conrts  will  be  considered  later  in 
irrenter  detail.  Attention  Is  called  now  to  a  few  cnses  decided  by  well-lcnown  and 
hl^ly  reHfwcted  public-ser^^ce  <»fuBiislona  where  the  Bo*c:i)led  intangibles  or 
ovprbends  have  been  found  to  amount  to  a  substantial  percentage  of  the  tangible 
profierty. 

Ill  re  Queens  Borough  Gns  &  Electric  Co.  case,  decided  by  the  New  York 
I*vil«Hc  Service  Commission,  first  district,  June  28,  1011 — a  rate  cose— 'the  oom- 
mtolon  says: 

**  There  are  certain  expenses  connected  with  every  undertaking  which  are  not 
rrprefieiited  by  physical  in'operty  but  which  must  be  incurred  before  the  plant  Is 
o|iemted.  These  relate  to  the  initinl  promotion  of  the  scheme  nnd  the  orgainiza- 
tlcjd  of  the  eompnny.  Investors  must  be  interested,  lawyers  and  engineers  mnst 
be  consulted,  and  frnnchlses  and  permits  must  be  secured.  Interest  and  taxea 
during  the  fierlod  of  constructiun  must  be  paid,  and  ns  there  are  no  earnings, 
thfy  uiuHt  be  included  as  a  part  of  the  cost  of  the  undertaking.  There  are  also 
other  exiien^es  connected  with  the  exfierimental  and  trial  operation  of  ma- 
ehluery  and  the  adjustment  of  various  i>arts,  etc.,  which  antedate  operation.*' 

In  tJie  >ibo\i»  case  the  enmniission  allowed  a  total  of  41.4  per  cent  of  the  net 
c«mt  of  property  other  than  land  for  intangibles  and  m-erheads.  and  this  ex- 
oiimive  of  gcHug  value.     This  percentage  was  divided  as  follows : 

Per  ceat. 

Contractor's  profits,  engineering,  :rdministration.  contingencies,  nnd  inei- 

dpntals m.  5 

I'relimiunry  and  development ^ 36.8 

Working  capital -ft.  6 

Total 41.4 

In  the  case  of  John  C.  Mayhew  et  al.  v.  Kings  County  Lighting  Co.,  decided 
by  the  New  York  Public  Service  Commission,  first  district,  October  20.  1911, 
tlic  p<*iiiutlsxion  allowed  a  tot.il  of  42.(5  per  cent  on  the  net  cost  of  proijerty 
other  than  h\ud  for  overheads  and  Intangibles,  exclusive  of  going  value. 

lu  tlie  case  of  Edward  C  Baits  v.  Brooklyn  Borough  Gas  Co..  decided  by 
ihe  New  York  Public  Service  Commission,  first  district,  August  18,  1J)11,  tliat 
i*onimLHsion  allowed  a  total  of  50.4  per  cent  on  the  net  cost  of  the  property 
other  than  land  for  overheads  and  Intangibles. 

In  the  case  of  Public  Service  CJas  Co.,  decided  by  the  Board  of  Public  Utility 
ConimlKsIuners  of  New  Jersey  December  26.  1012,  the  commission  allowed  a 
total  of  51.45  per  cent  for  Intangibles  and  overheads. 

<Appl.vin*.!  the  provi.sio!is  of  the  Ferris  hill  to  a  utility  with  an  actual  invest- 
ment of  $100,000,000.  of  which  $70,000,000  is  represented  by  tongible  physical 
pruiierty  and  $30,000,000  by  intangibles  nnd  overheads,  fairly  and  legally  an 
esMMitinl  imrt  of  the  original  cost,  and  also  an  essential  part  of  t)  e  reproductive 
vjiluo.  If  such  a  company  desires  to  utilize  any  iwi^iou  of  the  public  dom:iIn,  no 
nuitter  how  small,  it  must  give  the  United  States  an  option  to  buy  for  $70,000,000 
tli;it  which  actually  cost  the  company  $100,000,000. 

Anion;;  the  elements  which  are  frequently  considered  as  "intangibles"  or 
**  overheads,*'  but  which  enter  Into  the  cost  of  reproducing  physical  property 
Jujt  as  much  as  labor  or  material,  are  the  following: 

1.  Ctrntractor's  service^  and  expenses. 

2.  Englneeilng  and  supervision. 

3.  Administration  and  management. 

4.  Omissions. 

5.  Incidentals  and  contingencies. 

f%.  Interest  and  insurance  during  construction. 

Theae  are  all  elements  which  are  recognized  by  courts  and  commissions  ti>- 
dny  in  dealing  with  the  valuation  of  property  of  utilities  for  rate  making, 
pnrctiaae,  or  condemnation  purposes,  and  they  are  all  elements  which  enter 
Info  the  actual  expenditures  a  utility  must  make  in  order  to  construct  ita 
prx>perty  and  establish  its  business. 

Otb«»r  elements  of  value  and  also  elements  of  actual  cost  to  the  utility 
antedating  the  expenditures  which  the  utility  must  make  In  the  actual  con- 
«tmrtlon  of  Us  property,  bat  nevertheless  an  element  of  cost  to  the  ntlllty 
h^for«  It  can  reach  the  point  of  constrnction-^lements  which  are  also  recof- 
nixed  by  the  conrts  and  public-service  commlssiona— are  the  followiag: 

1.  rreliminary  expenses,  such  as  organization,  ndminlstnition,  legal,  and 
flniniclft:. 

lOeilT-    15 43 
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2.  rromotiou  coMts,  such  as  reports,  engineering  services,  InteresUng  lMink<*r«. 
Investors,  and  local  authorities. 

8.  Compensation  to  the  promoter  for  his  serrlcei. 

4.  Comuilssious  to  brokers  and  underwriters,  cost  of  preparing  and  niarWet* 
ing  securities. 

6.  Discount  on  securities  sold. 

Another  element  of  vulue  which  Is  frequently  considered  as  an  intangible, 
but  which,  nevertheless,  In  reality  has  as  tangible  a  foundation  as  any  otii«r 
element  because  It  is  in  every  case  the  result  of  eitlier  actujil  e\|it*iitlnii.i* 
made  by  the  company  or  actual  loss  sustained  by  It,  Is  that  of  going  vnlue. 
Decisions  of  the  courts  and  commissions  are  hereinafter  cited  explanatory  of 
going  value  and  holding  it  an  essential  pan  of  any  fair  valuation  of  the  atlUiy'i 
firoperty. 

COIfTHACTOB*B   SEBVICES   AlfO  EXPENSES. 

In  dealing  with  the  original  cost  of  Its  property  to  the  utility,  and  al^o  la 
dealing  with  its  reproductive  cost  or  value,  an  allowance  must  be  made  for  o»t> 
tractor's  services  and  exiietises.  This  follows  because  the  conntrucilon  u(  the 
plant  of  n  utility  Is  not  usually  made  by  the  conii>any's  own  orgNnlxatUm.  t*^ 
In  practice  It  is  found  cheaper  to  employ  an  indeiiendent,  ex|ierienced.  niKi 
skilled  contractor.  Hut  even  though  the  construction  work  Is  doue  by  ilie  ly^ut- 
INiny  itself,  a  similar  allowance  must  be  made,  because  the  comiiany  umm  Im* 
paid  for  its  services  in  acting  as  a  contractor.  The  usual  amount  allowei)  hj 
commissions  for  this  so-called  "overhead"  or  '* intangible **  is  10  |ier  ci'ut  of 
the  cost  of  the  work. 

In  Hill  r.  Antlgo  Water  Co.  <3  W.  R.  C.  R..  023),  the  Wisconsin  Commlmlnn. 
on  page  G45,  said : 

'•  Contractors'  profit  is  an  Item  that  usually  enters  Into  thp  cost.  In  ••»n«<» 
eases  it  Is  divided  among  or  added  to  the  several  parts.  In  other  canes,  nis.^tn. 
it  is  given  separately  In  a  lump  sum,  os  Is  the  situation  here.  In  this  {Kirt frtr>.ir 
case  It  appears  to  have  l>een  placed  at  vUmx  10  i^er  cent  on  the  ini^t  of  tU«»  ui.i- 
terlal  and  hibor  required  for  the  nctuol  construction.**  ^ 

Town  of  Falmouth  v,  Falmouth  Water  Co.  (ISO  Mass.,  825)  was  a  c:i^  of 
purchase  by  the  town  of  the  water  works  of  the  o«)tiipituy,  under  a  Httttp'c 
giv'ng  to  the  town  the  right  to  pnrchiiHo  ar  actiutl  cost.  The  c^oniiuniy  d.tit.K^I 
that  actual  cost  should  include  a  contractor's  profit.    The  court  mid: 

••It  Is  true  liiat  actual  coHt  excludes  e^erythlu;?  in  the  nature  of  n  pn»flt  !•»!• 
what  Is  actual  cost  to  the  conipnny  includes  a  profit  to  the  contracttir,  Jo*»i  »« 
what  is  actual  cost  to  the  contractor  Includes  a  profit  to  the  nicrrhnnt  of  wl  hhi 
he  buys  his  material.  The  conipnny  had  to  pay  a  iu*oflt  to  tlie  rontr.;(ior.  ii« 
the  contractor  hnd  to  pay  a  profit  to  the  nuiterial  men.** 

In  the  Consolidated  Gas  care.  In  the  St»ite  of  New  York,  tliere  wm»  n11im«*<t 
for  contractors*  profit  15  |)er  cent.  (See  MaKter*s  rei^ort,  p.  29.)  This  w.it 
«lllrine<1  by  the  courts.     (St»e  Wilcox  r.  (VmsoihintiHl  liaM  To.  iM'J  I*.  S..   r»  ♦ 

The  Cattfoniia  commission.  In  re  application  James  A.  .Murray  et  aL.  for 
liicri*ase  in  the  rotes,  etc..  aliowe<I  10  jkt  cent  for  contrarfrs*  services  and  e\ 
penses.     (See  Decision  No.  530.  p.  54.) 

•  In  the  Queens  Rorough  case,  the  Rrooklyn  Borough  cnf»e,  and  In  Kings  County 
lighting  (*o.  case,  the  New  York  riiMic  Service  roituiiiKMton  innde  Hlierai  .«. 
lownnces  for  contractora*  profits.     The  Name  c«>nnniHMloM  niMie  a  Mniilar  aMntv 
•nee  In  the  Coney  Inlnnd  caw.  where  10  |H»r  cent  wns  j»!Iowe«!  on  the  ent  re 
cost  of  labor  and  ninterial.  and  in  the  Third  .\^enne  Ui.ilwa}'  and  .Motn»|M>Mi  tn 
Street  Railway  reorganisations. 

In  the  agrtHMiient  hetwwMi  the  city  of  riifcngo  and  the  Chicago  Traction  Co 
la  found  the  following  r»ro virions: 

"The  company  Mh:ill  purchase  ninterials  and  equipment  and  employ  engineer* 
•Dperlnteudents.  clerka,  fttreman.  and  W(»rknien.  iind  Hlmll  pay  all  ex(N>n<«ih  of 
every  nnture.  Including  legal  ex|»en>«es.  ne<*e**»ary  to  the  pri»i>er,  «t>«ir»lete.  nn*! 
prompt  |K»rformance  <»f  the  ahovenientloiiwl  work,  ninm  the  !owi*nt  iM!%»n 
t}<ge<niH  tetnis  and  «at1>iect  to  the  approval  of  the  said  hoard  of  Mii|H>rUslne  en;:! 
neers,  and  to  the  sctunl  amount  paid  by  the  compnoy  in  and  ibont  cnrr>'lng  «»iit 
each  and  all  of  the  requirements  of  thiM  nectiun  Mh.'ill  l>e  nddtsl  10  fi^r  '^nt  t»t 
•iicb  tiniount  as  a  fnir  nnd  pro|M>r  allowance  to  the  (*onipany  (out  of  addlti^Mi*  i 
caidtal  funds)  provided  by  It.  for  c<>nductlng  ihe  said  work  and  fumlahlng  as  id 
equipment.* 


ft 
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Mr.  Floy,  In  hlM  woik  ou  *'  ^'aIuatlon  of  Public  IHilitles/*  at  iwge  64,  says: 

'*Tbe  unit  price  made  upon  the  *  subcontractors*  basis*  inciudes  what  may 
be  f;(irly  cuusitlered  us  only  a  manufacturer's  profit  for  tlie  production  of  the 
^venil  cleuienth  whicii  must  be  assouibled  into  a  liarmouious,  oiierating  wbo^e 
by  ^ome  entrei»eueur,  for  wbose  services  and  direct  exjienses  an  allowance  of 
h»  per  cent  c:i!k»d  'contractor's  profit,'  is  quite  generally  recognized  as  a  fair 
ami  ptx>ticr  allowance.  Where  no  such  percentage  is  shown  in  valuation  tabu- 
l:itioiLs  it  will  usuLill}'  be  found  tliat  the  unit  prices  allowed  are  enough  highei 
to  Include  the  contmctors'  percentage.  The  items  of  contractor's  protit,  as  weil 
:.K  cii;:iueerluc.  Incidentals,  etc.,  if  not  included  in  the  unit  prices  applied  to  the 
nueutury  to  obtain  the  cost  of  the  physical  proijerty,  may  be  added  as  a  per- 
eeutj^^c  after  the  net  value  of  the  structures  is  obtained  as  above  explained, 
ur  they  may  be  groui)ed  with  nonphy.sicnl  values,  but  tiiey  are  always  included 
111  one  place  or  the  other  In  every  fair  valuation,  though  perhaps  not  at  first 
ai>P*trent.  L.\cei>t  in  the  rarest  cases,  work  will  not  t>e  iierformed  or  the  mate- 
rials furuislied  without  a  profit  to  the  contractor,  and  though  unit  prices  may 
be  made  ou  the  basis  of  contractor's  bids  or  coi^racts,  without  any  added 
liilimiiuce  for  protit  or  contingencies,  said  bids  or  contracts  have,  of  course, 
bet'ii  made  by  the  contractor  to  include  a  protit  and  necessary  allowance  for 
liieidontal.s  and  contingencies.  The  percentage  for  contractor's  protit  is  based 
uii  tlM^  cost  of  such  labor,  material,  and  apparatus  as  is  ordinarily  contained  in 
rlie  iu\eutory  of  the  iihytsical  plant,  aside  from  real  estate,  rights  of  way,  mate- 
rial, :«ud  suiiplles.  or  other  i)roperty  purchased  more  advantageously  by  the 
corporation  direct. 

"  l*'rnm  exiierience,  it  has  usually  been  found  that  it  is  as  cheap  or  cheaper 
fnr  a  eot'iioratiou  to  employ  a  general  contractor  to  take  charge  of  and  direct 
any  large  i)iece  of  work  tlian  to  itself  undertake  to  carry  out  the  work.  The 
reii8ou  for  this  is  tliat,  working  to  detiuite  plans  and  specifications,  titted  by 
»l«eciai  experience  for  construction  work,  concentrating  all  effort  and  energy  to  n 
»a^le  puriiose,  a  capable  contnictor  c::n  do  the  work  more  etticiently  than  the 
c«>ri»uni(lou.  which  is  primarily  equipped  for  oi)eration  and  not  for  c*onstructioii. 

"  The  |)erceutage  allowaince  of  10  \Hir  cent  is  based  upon  the  charge  which 
\i:.»  been  frequently  made  by  resiionsible  contractors  who  undertook  the  work 
lur  ttie  owner  at  the  hitter's  risk.** 

ENGINEEBINO  AMD  SUPERVISION. 

Allowances  are  always  made  by  courts  and  public-service  commissions  for 
engineering  and  suiier vision,  for  it  is  recognized  that  no  plant  can  be  constructed 
Without  engineering  services,  both  in  designing  the  pl.-int  and  in  sntiervising  its 
(t)D8truction,  anil  yet  this  is  one  of  the  elements  included  in  the  term  **over- 
he:id"  or  "intangible."  The  allowance  is  usually  at  least  5  iier  cent  for  engi- 
ueering  alone  This  i)ercentage  is  recognized  to  be  a  conservative  allowance  by 
the  iMist  authorities  on  the  subject  Prof.  George  F.  Swain,  an  eminent  engineer, 
■iitl  for  many  years  consulting  engineer  uf  the  Board  of  Uailroad  Commissioners 
uf  Massachusetts,  in  his  rei>ort  to  the  joint  board  on  the  valuation  of  assets  and 

ilabllttles  of  the  New  York,  New  Haven  &  Hartford  Railroad,  discusses  what 
percentage  sbonld  be  allowed  for  engineering  in  the  valimtion  of  public  utilities. 
After  staling  tluit  5  |ier  cent  Is  a  common  allowance,  and  that  tlie  allowaiK*e  is 
"  frvtliieiitiy  greater,"  be  cites  three  cases — the  East  Boston  Tunnel,  where  ttie 
allowance  was  about  6.4  i)er  cent ;  the  Washington  Street  Timnel,  where  it  was 
iltout  tkl  tier  cent;  and  the  Metro|iolitan  Wiiter  Works,  where  it  was  alMiut  ti.2 
(^•r  cent.  He  says  that  a  charge  of  fi  per  cent  will  l>e  found  to  be  low,  and  that 
"Krsoiuiliy  1  believe  It  should  he  not  less  than  6  i»er  cent.** 

In  lite  cuse  of  Monheimer  t*.  Oaiey  Island  &  Brooklyn  Railroad  Co.,  decided 
'*<»!it ember  Ifi.  1$KK),  by  the  I'lib lie-Service  Connnlsslon  of  New  York,  first 
dliarlct,  Couimlssloner  Maltby  stated  that  engineering  and  administration  ahaie 
were  often  10  per  cent. 

01II8BIONS,  COIfTINGENCIES,  AND  IlfClDBlfTALS. 

Tbeae  are  elements  which  enter  into  every  human  npiirnlsal.  They  take  Into 
acmunt  the  error  of  the  appraiser  In  omissions  from  the  Inventory  and  also 
<b(?  error  of  the  person  making  the  estimate  In  estimating  the  cost  of  construe- 
(i(Mj  iimr.  IvX|ierlence  ha.*<  shown  th:it  the  tn^st  engineers  err  in  estimating  the 
•luct  of  doing  any  ct>nsideruble  pieie  of  work,  and  tliat  the  actual  cost  pructicuUy 
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always  exceeds  the  original  estimate.  Allowances  are  always  made  for  ibew 
elements. 

In  City  of  Belolt  v.  Belolt  Gas  ft  Electric  Go.  (7  W.  R.  C  R..  187)  ttie  Wt»> 
consln  Comnilralon  said: 

**  It  Is  ordinarily  imiH)88ible  for  the  designer  of  plants,  snch  ns  those  Inroh^nS 
herein,  to  forettee  the  exnct  conditions  and  cnntln^iMicies  which  may  be  en*^*  lO* 
tered  In  the  actunl  construction  work.  This  Is  true  to  some  extent  even  «L*«iv 
Sfieclflcntlons  and  estlmntes  nre  Urnwn  by  tnen  of  Itirge  oxiterlenoe  and  fiisi  >!• 
inrlty  with  local  conditions.  Agnln.  It  Is  seldom  but  what  departnren  are  du««)^ 
from  Ki)e<'lflcntlong,  due  to  new  Inventions,  changes  of  iwlicy  on  the  part  of  lh'»«e 
in  control  of  the  work,  the  encountering  of  unforoneen  conditions,  iind  f«*r 
numerous  other  rensons.  In  fact,  speciflcntlons  are  often  puriiosely  left  i*\**^\  tn 
some  particulars  to  permit  of  changes  due  to  later  declslomt  by  those  In  dm rir*  " 

In  tlie  n|)priii8al  of  the  Stntc  inll\v«y«  «f  MasfuichUHettx  thi»re  was  all«»^v«l 
for  contlngcncIeH  5  per  cent  (Whltten,  •'Vnlnntlon  of  Public  rtllltli-M.-  ZJTf. 
in  the  apprnlHiil  of  the  Michigan  Ptcnni  roads  there  was  nllowod  10.S  |ier  ci*'U 
(Whitfen,  227)  ;  In  the  appraisal  of  the  Minnesota  Kte.im  rcmds  there  w.»*  ii- 
lower  5.2  per  cent  (Whitton,  22S)  ;  in  the  apprnls^il  of  the  South  Dakota  utt^no 
roads  there  was  allowed  5.7  iier  cent  (Wbltten.  223) ;  In  the  appnilsnl  of  tUe 
Wisconsin  steam  roads  there  was  allowed  5.5  i)er  cent  (WHiltten,  237). 

COSTS  FBKLIMINARY  TO  CONSTBUCTION. 

There  are  a  great  many  expenditnres  which  must  be  made  by  a  ntlttty  bef<^re 
It  comes  to  the  p<»lnt  of  construction.    An  Investigation  must  be  made  to  ni»t>-r- 
taln  whether  it  is  profitable  to  develop  a  utility  In  thnt  partlcniar  comninni*T: 
engineers  mnst  lie  enir»loyed  to  report  on  the  character  of  Uie  con»ninnlty  at  •! 
to  niakp  e.Mtiniatos  as  to  the  amount  of  sor\ice  which  will  be  demandeil.    1jn« 
yers  mti.Kt  he  employtnl  to  advise  as  to  the  laws  of  the  particular  comnnirxry 
as  to  franchises  and  to  report  on  titles.    Capital  must  be  emploj-^d  In  all  th«*^ 
matters  l»efore  the  jiroiierty  reaches  an  earning  basis;  securities  must  be  *»'••! 
and  brokers*  commissions  paid  thei*efor,  and  those  promoting  the  utility  m*  ^t 
be  paid  for  their  services.     In  the  Queens  Borough  case  the  New  York  o^i  i- 
mlsslon  allowcHl  for  preliminary  and  development  exfienses  15.5  |ier  cent  of  ml 
the  physical  proi»erty  other  than  land.    In  the  Brooklyn  Borough  case  It  sl)HTr**<t 
for  these  Items  21.5  per  cent,  and  In  the  Mahew  case  It  allowed  15.05  per  cr'if 
of  the  cost  of  all  the  physical  property  other  than  land,  figured  on  reprodtutloa 
cost  new. 

In  the  Menhclmer  r.  Brooklyn  Union  Elevated  Co.  case  (N*o.  851)  tlie  New 
Tork  conunlssion  said: 

"The  foregoing  Items  of  valuation  do  not  Include  any  allowance  for  ee«e- 
ments  or  for  other  real-estate  values  In  excess  of  the  assessed  rslaittto-\. 
Neither  do  they  make  any  allowance  for  the  franchise  values  nor  for  «  r^  n- 
sidernble  amount  of  development  exfienses,  as,  for  example.  Interest  dumg 
period  of  construction  on  capital  useil  In  construction,  rrasiinable  proftts  of  pn*- 
motlng  the  entcriirlse.  preliminary  legal  exfiensps  of  organisation  and  <itli<*r 
legal  prellmiuaries.  cost  of  comftlying  with  various  preliminary  requlrenuMits 
of  law.  Ail  of  thoMe  items  would  lie  absolutely  essential  disbursements  In  the 
reproduction  of  sny  existing  railroad,  and  they  would  add  dwsiderably  to  th* 
figures  of  valuation  given  in  the  foregoing  estimate  If  proper  allowance  were 
made  for  them.  •  •  •  It  Is  to  lie  iHime  In  mind  In  this  connection  th.»i 
physical  assets  sre  not  the  only  real  and  valuable  iiropertles  of  a  company  ni«»n 
which  It  Is  entitled  to  a  fair  return.  There  are  numerous  other  etementa  whii  h 
may  be  proiierly  reganled  as  capital  charges  to  be  considered.** 

PSOMOTRSS*  LrOAL  AND  CNGIIfFEBITia  SCaVICKH. 

In  Floy  on  "  Valuation  of  Public  I'tlllty  Proiiertles,"  at  page  122.  It  Is  said: 
"It  Is  dl  then  It  to  appreciate  why  anyone  should  raise  s  question  as  to  the 
propriety  of  com|»eiisatlon  ts  the  organizers  or  promoters  of  sn  enterprise. 

"The  services  of  the  |»romoters  are  In  some  respects  like  thoae  of  the  en- 
gineers who  design  the  physical  proi»erty.  No  one  denies  proper  comiiens«t««»n 
to  the  eniEine<»rs  for  detet  mining  the  kind  of  plant  to  be  used  and  sufierlnleodmc 
Its  purchase  and  InHtsllatinn.  but  It  is  the  orranUers  who  conceive  (be  und^f' 
taking.  e\ohe  the  plMijs,  promote  the  enterprise,  and  supply  the  energy  whirh 
takes  the  haxard.  snd  olitaln  the  mt^ans  to  carry  the  venture  through  to 
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The  report  of  the  Kiiilroad  Securities  Commission,  consisting  of  Arthur  T. 
H:3dley,  Frederick  N.  Judson,  Frederick  Strauss,  Walter  L.  Flsber,  and  B.  H. 
Meyer,  to  President  Taft,  under  the  head  of  "  Promoter's  Profits  and  Serv- 
ices." at  iMige  30.  sftys; 

"  We  are  told  that  the  profit  of  the  promoter  represents  a  wholly  unnecea- 
Miry  burdt^n  upon  the  American  public,  and  th.it  so  far  as  this  profit  can  be  done 
away  with  it  will  be  good  for  all  particK.  Neither  of  these  statements  is  quite 
rnie.  The  promoters,  using  the  term  in  a  broad  sense,  may  be  divided  into  two 
cl.isses — t»<Mi8tnictors  who  build  a  road  whose  future  is  uncertain,  in  the  ex- 
lM»«.tation  of  selling  the  stock  for  more  than  it  costs  them,  and  financiers  who 
i-Kliice  the  public  to  buy  the  bonds  of  such  roads.  Both  of  these  classes.  If 
rhey  do  their  work  honestly,  render  useful  services  to  the  public  The  con- 
st rurtor  gi\es  our  undeveloped  districts  the  benefit  of  new  roads,  which  they 
w<»uUl  not  get  without  his  intervention;  and  if  he  does  his  business  well,  he 
b'iilds  the  road  more  economically  than  anybody  else  could.  The  financier 
n'luU^rs  au  ecitmlly  important  service  in  collecting  the  capital  of  the  investors 
lu  buiiu  new  raili'oads  or  improve  old  ones." 

In  the  rase  of  Rochester.  Corning  &  Elm  Ira  Traction  Co.  the  Xew  Tork  Public 
<*>rvii.v  Commission,  referring  to  compensation  for  services  of  promoters,  says 
that  such  services  "should  be  fairly  and  even  liberally  rewarded  by  the  public 
«  Lioh  receives  the  benefit  of  these  works.  Such  rewards,  however,  should  be 
l*ut  uiHJU  a  clear  basis  of  business  principles,  should  be  of  sufficient  magnitude 
to  encourage  rather  than  discourage  enterprise,  and  should  not  be  so  great  as 
to  make  an  es^orbltant  demand  which  is  iierjietual  uiton  the  community  to  Ihi 
served.  They  are  to  be  treated  simply  as  Just  i payments  for  services  i)er formed 
t<*r  the  cor))oration.  which  services  are  valuable  and  In  many  cases  even  In- 
dis{>eusaye.  Such  services  should  be  paid  for  upon  the  basis  of  what  they  are 
fairly  worth,  having  regard  to  all  tlie  circumstances  of  the  case.'* 

lu  the  case  of  Central  California  Gas  Co.  (vol.  2,  p.  116,  of  California  deci- 
Kious)  tJie  California  commission  says: 

'*  The  cimmilssion  is  of  the  opinion  that  promotion  and  organization  expenses, 
boT.fstly  and  wisely  incurred,  are  as  necessary  to  the  success  of  a  public  utility 
8(1(1  are  as  (rroperly  the  subject  of  capitalization  as  the  cost  of  the  component 
luirts  of  the  utility's  physical  plant  or  system,  and  that  the  same  should  be  paid 
U}r  in  cash,  where  possible,  at  their  reasonable  value  to  the  utility.  Wherever 
I«>^sibie  the  moneys  actually  spent  on  these  items  should  be  ascertained  and 
rt'iuiburMemeut  made  for  tbem.  While  it  is  not  always  easy  to  estimate  the 
K.i  .e  of  a  promoter's  services,  inquiry  should  be  made  as  to  the  amount  of  time 
wbich  he  ilas  devoted  to  the  organization  of  the  utility  and  to  the  reasonable 
v;3!  ;e  of  the  work  such  as  that  whirJi  he  peit*  ruied  during  that  time.  A  public 
authority,  in  estimating  the  value  of  such  services,  should  be  liberal,  so  that 
U.VU  of  ability  may  be  altnicled  to  the  dineio^mieiit  of  new  utility  enterprises 
whore  netnied  for  the  development  of  the  State.  The  need  for  a  liberal  i)oHcy 
III  this  rcpird  Is  particularly  apparent  in  States  like  California,  in  which 
tbtTc  is  still  a  wide  tield  for  legitimate  new  pubic  utility  development.  It  may 
well  be  that  in  addition  to  a  reasonable  compensation  for  the  time  devoted  to  the 
Work  the  promoter  should  be  allowed  an  additional  remuneration  to  c*oniivn- 
sQfe  him  for  his  risk  of  failure  and  the  use  of  stich  namey  as  he  may  have  in- 
u*?%ted  in  the  organization  and  promotion  of  the  enter [aise.  In  this,  as  In 
uther  res{>ec*t8.  this  commission  believes  that  the  State  of  California  should  deal 
liberally  with  those  who,  by  the  establishment  of  utility  enterprises,  are  aiding 
la  the  legitimate  development  of  the  State.'* 

lu  the  case  of  S^:n  Itafael  &  San  Anselmo  Valley  Railway  Co..  decided  Xo- 
Tfiiu^or  11.  1913  (I>ecislon  No.  1075).  the  California  commission  apiiroves 
|2.:inu  in  stock.  $1,700  in  bonds,  and  $5,000  in  cash,  in  all.  $9,200,  to  the  pro- 
moter of  a  projected  railway  applying  for  Issuance  of  stock  and  bonds  aggre- 
CBting  $97.379.1»2.  This  would  be  allowing  in  bonds  and  cash  $0,700.  or  7  ver 
cent  of  the  total  cost  of  the  project. 

CO.««T    OV    WON  FY. 

The  voft  of  getting  money  may  be  ilUistrnte<l  by  jissnmins  a  case  where  a 
roni|viny  obtains  nil  the  funds  required  throuirh  the  sale  of  its  stock  at  par. 
Ne«^erth*le«»»  in  the  niUure  of  tlie  thing,  it  costs  the  company  .something  to  sell 
its  stock.  It  Is  sold  by  the  company  direct  to  the  public.  The  company  is  put 
ui  the  expense  of  either  paying  for  the  time  and  exi>ense  of  men  to  solicit  the 
pQblic  to  buy  the  stock,  or  the  comimny  is  put  to  the  expense  of  paying  fot 
idvertlslog  and   many  other  expenses.    If  a  company  needed  $1,000,000  to 
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con&truct  its  plant  and  could  sell  this  stock  nt  par  and  It  aM  tbo  (Hmn-  r  • 
$200,000  to  sell  this  stock,  obviously  this  additional  $20().(MiO  would  lie  .>■  t 
cost  to  the  company  of  obtaining  the  $1.0(X),000  to  construct   Itx  pinnt.     I' 
would  not  appear  by  way  of  discount  nor  as  or^nid/ation  cxj  otim*.    Tc  miL'l.r  !• 
paid  by  the  company  out  of  the  proceeds  of  the  $1,000,000  of  stock,  the  .vr"«* 
as   freight  or  labor,   or   the  company   rol^ht   ii^suc   ;:dditl<»ntil   s«vnrl(li*«   :<  - 
$200,000.  and  in  that  event  there  would  be  $1,200,000  of  securities  IwhihI  ?t 
par  for  cash.     But  in  any  event,  this  expenditure  Is  not  tlieoreticni.  bn  :« 
actual  and  is  unavoidable  and  must  apponr  and  be  rtH^ocnlzed  som^^wncTp.    ^  ^ 
perience  has  shown  that  it  is  most  er^onomlcal  to  dlsiwse  of  securities  thn't\:!i 
those  who  make  that  their  business,  and  pay  tlu  in  a  <'ouindHjs|f>n.  ^hm  ;*u-iy     - 
when  disposing  of  real  estate  it  Is  re<*o{;nlze<l  iis  e<H>non)ical  to  ilo  this  tlir*    .  • 
a   real  estate  agent  and  pay  him  a  commission  rather  than  thit  e\er>lM  ■ 
should  be  his  own  real  estate  agent. 

In  National  Telephone  Company  v.  H.  M.  PoHtma^trr  General,  decldcl  !ir  ♦♦- 
Court  of  Railway  and  Canal  Commission  of  Ore-it  Briljiln,  Jannnry  13.  Vtn 
under  an  agreement  to  purchase  the  property  of  the  telef»hone  company  by  T"T 
Ing  its  value,  exclusive  of  any  allowance  for  pj'st  or  future  profits,  the  «^'-^ 
pany  claimed  that  an  overhead  allowance  should  be  made  for  the  cost  of  ml"  ^t 
capital.  The  postmaster  general  resisted  this  item.  The  court  nlloweil  a  •^•>i» 
stantial  percentage  and  said: 

"Next,  It  is  said  that  the  cost  of  raising  the  capital  necessary  to  con^*'''-* 
the  plant  is  not  an  Item  to  be  taken  Into  ac'oinit  in  finding  the  cimt  of  Itiw  «•  n 
Btruction.  This  does  not  mean  the  cost  of  raising  the  price  to  be  pnid  bv  •:■.•• 
postmaster  general  under  this  award.  It  means  the  c<»st  to  which  anyone  i.i  •• 
be  put  who  attempts  to  construct  this  plant.  The  method  prescribe*!  by  iJi* 
House  of  liOrds  for  ascertaining  value  is  to  consider  what  It  would  ci.«*t  t.» 
construct  the  plant:  that  is,  would,  as  a  fact,  cost. 

"The  first  question,  then.  Is,  Would  It.  In  fact,  cost  anything  to  provide  tn* 
neces84iry  capital?  The  company  have  given  exIdoncH*.  by  way  of  example  (1.  * 
It  cost  them  4.41  per  cent  to  raise  6WK).000  pounds.  No  one  has  given  ^\U\*-  -t 
that  It  would  not  cost  anything,  nor  has  th.Mt  proposition  lieen  put  forwiml  t-  ••• 
In  argument.  I  know  of  no  commodity  aiul  no  H'»r\lre  that  can  be  priwif! 
as  of  right  for  nothing.  I  am  cl^ar  that,  as  a  farf,  money  cm  not  be  pron-.'.i 
for  nothing.  It  was  hirther  urged  that  this  Item  of  cost  was  to  he  aitrU»  '»•! 
or  charged  to  the  buslticss  and  not  to  the  t>lan!.  In  no  fjir  as  this  an:*  •  * 
excludes  the  cost  of  raising  any  capital  other  than  that  reqniretl  In  ord*'r  t» 
construct  the  plant,  I  acree  with  It.  Wo  ha^e  nothing  to  do  with  the  o»*.'  •  f 
raising  any  capital  other  than  the  anumnt  which  would  be  n«»ce-<5i«rj'  In  o'.Vr 
to  construct.  If  the  argument  means  that  even  this  pirt  of  the  capital  r  .^••1 
should  be  attrlbute<1  to  the  bM»<tness  and  not  to  the  plant,  I  am  unable  to  f**"*  ^« 
It.  It  seems  to  be  foundwl  ui>on  s«>nie  caiventlon^  of  lMv»kke<»pl"if.  pff'T  «  • 
their  own  sphere,  but  which  have  no  relation  to  the  pp'blem  umler  o»n^'.'«"'i 
tlon.  viz.  What  would  It  cost  to  const  met  the  plant?  The  tH>st  of  ireftltti:  «:■«• 
money  to  pay  for  the  materials.  lalmr,  etc.,  has  nt>  nearer  connecthin  with  ii"* 
'business'  than  the  materials  and  labor  theinsehes. 

"  It  has  been  said  th:it  It  can  not  be  an  element  adding  to  the  val**e  of  »'«•• 
plant.    The  thing  traiiKferre*!  here  Is  the  plant   In  situ,  jind  the  cost  of  o»-. 
•tructlon,  less  depredation,  is  the  methcxl  by  whieh  the  \alue  has  to  Iw  n-o' 
talmnl.     It  follows  that  every  expense  which  Is  ne<*e>'«:»?*y  In  onler  lo  con«»tT»''-^ 
la  an  element  to  be  consideretl.  and  It  has  to  be  coimlderi»«1  iMi^nnM*  It  Is  im- f»^ 
sary  In  the  pnKvss  of  ce.nstrncilon.     The  rhini:  to  be  IrnnsferrfHl.  say.  a  \**'  •• 
must   l>e  pnx'ured.  transported,  and  ere<'teil :  each  of  the»»o  steps  In  ne'#**«'  r> 
to  the  exIstiMice  of  the  pole  In  situ :  each  of  thes«»  steps  e«»sts  money,  and  r..N  i** 
this  money  Is  lts«»lf  an  ex|>en»*e  and  Is  one  as  ne<'ess«ry  to  the  existence  of  me 
pole  as  any  of  the  other  steps. 

"Tills  Is  rU'ar  ev«»n  In  the  e;iM»  of  o!ie  iMtle,  hut  %vl:en  lb-*  ni'»ney  n^^pi'T'^^l 
amounts  to  millions,  it  IxH'omes  4'le:ir4'r.  fnr  no  oiu*  ha*«  nilMioiis  of  fHMitM!<«  -m 
his  porket.  oi  e\en.  I  supp(we  on  current  .account  at  his  bankers.  The  r»»*«*t 
of  tlds  Is  that  this  cost  stiinds  out  and  Is  se<>n  clearly.  It  has  not  Imn^*'**^ 
nierg<*d  In  less  eonspicuous  niatters  ns  It  may  do  in  il!u^tr^t^•ns  tike  motor  *  r« 
and  pianos  put  to  us  by  the  solicitor  general.  The  price  of  these,  as  of  nil 
things  In  wlilrh  then*  Is  rompetllloti.  Is  go\4»rmHl  by  the  ni:»rkel  prlee.  but  e*  t-.i 
this,  if  the  market  Is  to  l»e  stable  i>nd  t-onnd.  must  (*o\er  nil  the  lleniH  of  f'\ 
peiise  nwesvary  to  prod  net  ion.  It  Is  in  it  irre  t<i  say  that  tli's  lnv«»l\i*!i  the  i'rn*» 
•Itlon  that  the  value  of  plnnt  varies  with  the  chmIU  of  the  c<»nd«i  tor  Ttie  c***! 
to  be  consldcrcHi  Is  the  cost  of  the  by|Kithetical  constructor  who  Is  a  pertoo  In 
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good  credit:  or.  In  other  words,  wtant  It  must  cost  any  constructor,  even  the 
pastmnster  general,  who  has  the  credit  of  the  State  on  which  to  raise  the  neces- 
siry  cii|iltal. 

"Alpiiu.  this  does  not  involve  the  conclusion  that  the  cost  of  raising  capital 
should  be  added  to  the  price  again  if  the  property  should  be  transferred  a 
8i^*(>»d  or  a  third  time;  it  is  an  item  of  value  once  and  once  only,  naihely,  on 
tiie  cou»truction  of  the  plant,  and  it  is  merely  because  it  is  necesssiry  in  order 
ro  coiiKtrnct  that  this  item  comes  into  the  calculation  at  all.  That  it  must  be 
lDoin()«>d  is  apiMirent,  if  it  is  tested  in  a  case  in  which  the  sale  takes  place  im- 
Dipili:itely  uiKiu  the  completion  of  the  construction. 

"Assume  the  plant  to  cost  £10,000,000-  to  construct,  out  of  which  £300.000 
tui9  been  proi>erly  and  necessarily  spent  in  raising  the  capital  required 
to  p;<y  for  its  construction.  If  the  constructor  were  to  receive  the  co»t  lees 
UU8  £300,000,  he  would  get  £8,700.000  only,  and  would  lose  £300000  by  the 
tniuib.ctlou.  It  mai&es  no  difference  whether  the  constructor  does  the  work 
lii nisei f  or  does  it  by  means  of  a  contractor.  Whoever  raises  the  money  neces- 
8.1  ry  to  pay  fur  the  materials,  labor,  etc.,  is  put  to  the  exiieuse  of  raising  that 
uiotiey.  Every  necessary  cost  must  api)ear  in  value,  otherwise  no  sane  person 
would  ever  knowingly  construct ;  for,  if  it  does  not  apiiear  iu  value,  it  must  re- 
sult in  loss,  and  to  say  it  should  be  relegated  to  loss  is  to  deny  the  principle 
u|K)u  which  we  are  agreed,  that  value  should  be  ascertjiined  by  finding  what  it 
would  cost  to  construct  the  plant.  Unless,  then,  it  can  be  affirmed  that  money, 
Qiilike  other  cum  modi  ties,  can  be^procured  without  exi^nse,  it  is  clear  tliat  this 
iteui  must  be  Included  at  its  proiier  amount.  In  other  words,  we  must  either 
refuse  to  follow  the  formula  approved  by  the  House  of  Lords  and  agreed  to  by 
ibe  inirtlea,  or  fiud,  as  a  fact,  that  money  can  be  procured  for  nothing.  I  am 
D'»t  able  to  adopt  either  of  these  altenmtives.  I  think  a  reasonable  amount 
lutist  be  allowed  und^r  this  head  of  claim.  I  have  cut  this  item  down  to  a 
low  flgnrt^,  and  the  amount  stands,  after  depreciation,  at  the  sum  of  £247,180.*' 

GOINO    VALUE. 

What  the  term  "going  value"  means  and  includes  is  not  generally  understood 
by  those  unfamiliar  with  the  public  utility  business  or  with  the  decisions  of 
tilt*  ituirt.^  or  (xtmmissions  on  this  subJiK>t.  Going  value  is  not  synonymous  with 
fr.iurliisp  value.  It  does  not  mean  good  will ;  it  does  not  include  something  vague 
a  rill  <|ioculntIve.  It  is  not  based  upon  possible  future  profits.  It  does  include  that 
r<tr  which  the  utility  bas  expended  cash.  It  does  include  that  which  the  Uni*^ed 
States  could  only  obtain  by  an  actual  expenditure  if  it  were  to  construct  and 
initiate  the  ortenition  of  the  proiierty  upon  wliich  it  takes  an  option  from  the 
!«»s«>e  under  the  terms  of  the  Ferris  bill.  Allowance  for  going  value  Is  bottomed 
\i\4tu  the  sound  principle  that  a  utility  is  entitled  to  a  fair  return  iiiH>n  its 
srru.'il  Imestnient  from  the  inception  of  the  enterprise.  It  is  a  recognition  of  the 
f.ict.  (Iip  reMult  of  ex|ierience,  that  upon  the  completion  of  the  utility  plant  It  is 
)ui|Mtssil»ie  to  have  an  immediate  Mipply  of  customers  sufflcieut  to  pay  all  o|)erat- 
tn;r  e\|K>ti!Ee8  and  a  faiir  return  on  the  total  investment.  Assume  the  investment 
by  n  nilllry  of  $1,000,000  in  Its  plant  nnd  proi»erty.  Tlie  company  jM-oceods  to 
»<»llHt  r«!i«t«>niera  Shall  the  first  few  customers  be  charged  rntes  sutfirient  to 
l^'T  orierntlng  expenses  and  a  fair  return  on  the  $1,000,000?  Obviously  not.  Nor 
shnntfl  tlie  Utility  sustain  the  loss  resulting  from  this  period  of  building  up  Its 
hnsinesSL  It  would  be  equally  unfair  to  place  this  bunlen  uiion  those  curreiit  cus- 
touiers  immediately  succeeding  the  period  when  sufliclent  customers  have  been 
olitJiined  to  imy  exiienses  and  a  fair  return.  But  unless  tlie  utility  is  to  be  de* 
l»n>«!  of  Its  right  to  earn  this  fair  return  from  the  beginning,  these  eai'y 
deflfits— inherent  In  the  very  nature  of  the  business — must  either  be  p:iid  b> 
tui««fN|uent  customers  in  toto,  or  they  must  he  capitalized,  thus  imposing  u|M)n 
«i.l«<«M|neflt  customers  not  the  burden  of  the  entire  early  lo&^es,  but  only  interest 
tk«'re<»n:  nnd  so  It  has  l>een  recognized  by  courts  and  commissions  that  the 
ni(<italfz:*tion  of  these  early  deficits  is  fair,  and  they  have  been  recognized  aa 
^Vuientit  of  going  value;  that  is,  something  which  it  has  cost  the  company  to 
esrnliliKh  Itself  as  a  going  concern. 

It  is  niso  recognized  that  it  costs  money  to  get  business.  Utilities  make  large 
rat^mditures  In  advertising,  soliciting,  and  demonstrating  the  value  of  the  serr- 
ires  tliey  render  In  order  to  ncquire  business.  For  these  expenditures  the  utility 
nnist  be  reimbursed,  and  there  are  likewise  but  two  ways  of  receiving  such 
reimborflement— either  by  charging  this  expense  to  current  consumers  or  by 
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capital Ulng  it  Whether  securUles  are  Issued  for  it  is  beside  the  qacstUA. 
The  fact  renmlns  that  the  company  bns  ex|)endM  money  to  get  buslueM.  and  ti 
la  entitled  to  be  reluiburaed  for  such  exi^endlture;  and  so  the  c:tplinliXAti<ka 
el  the  coat  of  gettlnK  biiahieas  baa  been  recoiqiixed  aa  an  element  of  solng  vnl'i*'. 

No  one  can  full  to  t'ecopiize  the  auiierlor  vtilue  of  a  plnnt  with  ciittouim 
and  an  establlahed  busiueaa  from  one  without  either.  The  United  States  vb«nj 
it  talsea  over  the  proiierty  of  a  leaaee  with  customers  and  a  Kolng  buaiueMi  i« 
certainly  acquiring  something  of  greater  value  thun  the  mere  plant  wlUnnit 
either.     Why,  then,  Rbould  not  the  Tnlted  StateH  pny  for  value  retx*ived? 

One  method  of  determining  going  value,  as  outlined  In  the  Kings  ("fHinty 
lighting  case  (hereafter  referred  to)  is  the  aa^umption  of  tlie  existence  nf 
two  plants,  situated  exactly  alike.  In  the  ftime  community,  and  with  the  Hiiui^ 
physical  jtroperty — first,  the  actual  plant  with  Its  eHtabllHhe<l  buslnera:  seonod.  a 
8UiM>08ltlonal  plant  with  no  business.  The  estinmtefl  length  of  time  and  ex- 
pense required  by  the  second  phint  to  develop  its  business  to  the  sta;:e  iw»«i 
revenue  uf  the  nctmil  plant  is  the  going  value  of  the  first.  Uy  the  Ferris  b.U 
the  Tuited  States  seelvs  to  get  for  nothing  the  value  produced  by  this  ex- 
penditure made  by  the  utility. 

in  Kniu.Nwlik  Wator  Disiriot  r.  Maine  Wj  tor  Co.  i5Jl  Atl.,  K17K  lie  t>oLrt 
said: 

•*  We  Hije;ik  soun'timos  of  n  goiiiK  cuiu'ern  vnhic  as  if  It  I*  or  could  be  ««»r»'r.''* 
anil  Uistiiu't  fr<>ni  Htri:<*tiire  value- -so  much  for  Mructure  an<l  m>  un'rh  f«'r 
goiug  concern.  Hut  tbiH  is  not  am  aocurnte  t^tiitonient.  The  going  ct»utt*ru  i<>  if 
of  It  lias  no  exist  (Mice  oxiept  as  a  chjiructorlsilc  of  the  Ht  run  are.  If  no 
structure,  no  golii;^  concern.  If  a  structure  in  i!S4».  it  is  u  struclure  who«^»  %  .  •  •• 
is  nfl'cctcHl  by  the  fact  tliMt  It  in  in  use.  'I'Iumc  Is  only  oiu*  ^alue.  It  I4  lU«» 
value  of  the  structure  iis  belns  usimI.    That  is  nil  there  Is  of  It.     •     •     • 

**\Vlint  is  it.  tl:en.  th.-it  the  disirict  is  tnkin;;  aiul  f(»r  ivhlch  tho  «*fMn|:inT  i« 
entltle<l  to  a  Just  compensation  If  It  Ik  a  ittructure  In  actual  use,  and  with  a 
right  on  the  part  of  Its  owner  to  so  usi»  It  and  to  char^'e  reasonable  raleH  to  <  t;«- 
toniers  for  services  rendered.  Th;it  is  nil.  It  is  tlneefnid  in  dis<Mix-»|Mii  bit  tC 
is  single  In  substance.  The  district  obtains  and  the  company  yields  its  plant. 
Its  structure :  but  it  is  the  structure  ns  hein^  used,  with  iii*>  rltrht  to  ti»e  it  a^* 
stnted;  no  le<s.  no  more.  We  apprehend  that  smue  diitlculty  In  di'^'i  ssiou  h  « 
arisen  from  ailem|iting  to  din'erentlate  in  lo^ic  wli.it  is  in.M*p.trable  In  fjci  i  iif 
proiMM'ty  taken  is  a  single  thing,  to  which  lielon^  certain  i'tiaracterisiics*  «\ht<a 
ulTiH't  its  value.  Th«'  thin»f  can  not  be  t.iixeii  witliout  these  ch^ractenstic^.  if 
It  is  :ittenii>te<I  to  njiIuc  the  thiim  sop'irate  from  Its  inherent  chtin  ciei  i^t  (^ 
elements  which  add  value  to  tlie  thing  are  omitted.  If  tliese  elements  ars 
umilled  tiic  owner  f  lils  to  rei-eiNe  the  full  and  fuir  \ulue  of  the  thing,  .lud 
tlieretiy  Is  4)enied  JM^t  comisMisaiion." 

Omaha  r.  Omaha  Water  Co.,  21S  V.  8..  ISO.  The  city  of  Omalia.  un<ler  a 
franchis4'  jrrantcd  to  th<>  water  c<*iu)>nt)y.  h^d  ilie  ri;;ht  to  elect  to  pnrctuiik*  i.)4> 
pl.-nt  wliiiin  a  cc*rt:*iu  time.  The  nppraisers  of  the  pinni  n\t<«i  its  (ta.*!  \ai«'«* 
at  |4;2<'>'».l.".^''i.-4r).  .\»  a  part  of  this  vnlue  they  allowed  t'or  k'ouitf  %.tlne  Iho  k-iui 
of  $r)riL».71!i  •!.*».     This  item  wns  ol»jected  to  as  imi>roper.     The  <ourt  tn\U\: 

•*  Uie  option  to  pnrcliJiHe  exclndtHl  any  v;ilue  on  a<'<*ouut  of  nnex|iJie«1  fno- 
chise:  but  It  d'd  not  limit  the  value  io  the  bate  Ixaiest  i»f  the  plant,  it^*  phy«ti«%tl 
prop4Tties.  Kuch  as  its  lands.  Its  naichineiy.  its  water  ]*\\h*9  or  M*tilini;  re^*r- 
voirs.  iK^r  to  what  It  would  take  t«i  repnMlnce  each  of  lis  pbysUMi  ffiiuit^ 
The  x^iliie  In  t*ipiity  nml  justice  nmst  inc1u«lo  whatexer  la  coniribiti«tl  by  i'>« 
fact  of  tlie  con  mr  I  ion  of  the  items  uaiklu};  a  cttmplele  and  otH«rntlni;  pl.uii 
The  din'eience  hetweiMi  ii  deiid  plant  ami  a  ii\c  one  is  a  real  viihie  anil  la  lh((«> 
|>endent  <if  any  franchise  to  jro  on  or  any  im^re  ho*k|  will  as  beiwt«en  wu  h  a 
]}lant  }Mid  its  cuhtoniers.  Th.-it  kind  of  v<*<*d  will,  as  suguestctl  In  \VIU«h»\  r 
Consolidated  (tns  Co.  (212  l'.  S..  ID).  Is  of  little  or  no  iHunmen^lal  value  when 
tlie  linsiiie««s  Is.  :is  here,  a  natural  mon<»po|y,  with  which  the  cuMtomers  mmit 
deal,  whctlier  they  will  or  not.  That  there  Is  a  difference  l»etween  even  the 
cost  of  duplication,  less  de|)re<'lation.  of  the  elena'ntw  making  up  the  w.tirr 
company  |)innt  and  tlit*  commercial  value  of  the  hnsiness  as  a  Koing  coih^mii  i4 
evident.  Su(*h  an  allowance  wns  ut>held  in  .\atiumil  Wntei works  Co.  r.  Kan<i$ 
City  <t»2  V**i\.  Ite|i.  sThlK  where  the  o|ilnli»n  was  liy  Mr.  Juhtlce  l««»wer.  We 
can  add  nothuiK  to  the  reiiHiaiiuts  of  (he  letirutMl  JuKtice  and  sb:tll  not  try  to 
Tlnit  csjM*  has  Ikm-ii  upprov(*d  and  follnwwl  In  Gloucester  Water  Co.  i".  Illoo 'e* 
ler  {^'^U  MasK.  Jiiui).  and  .Noiwich  tins  Co.  %\  City  of  .\onvlch  t7tl  C«aui..  Uu»\. 
No  such  question  was  con^lderetl  in  either  Knoxville  r.  Knoivllle  Water  i\\ 
(212  C.  8..  1).  or  In  Wilcox  v.  Conw.lldateil  Gas  Co.   (212  U.  8..  VJ).     Both 
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cases  were  raie  cases  and  did  not  concern  the  ascertainment  of  valuA  under 
contmcta  of  sale/* 

Gloucester  Water  Supply  Go.  i;.  City  of  Gloucester  (179  Mass.,  305)  is  an 
Interesting  case,  l>ecau8e  it  presents  a  close  analogy  to  the  situation  which 
wiiuld  arise  in  the  taking  over  of  the  property  of  the  lessee  hy  the  United  States 
uiuler  the  L'erris  hill.  Tbe  above  case  was  one  which  arose  on  the  purcliase 
of  the  pi*u])erty  of  the  water  company  by  the  city  under  a  statute  which  pro- 
Miled  that  in  ca^  of  purchase  the  city  **  shall  \my  to  said  company  the  fair 
\;ilue  tiierei>f,  such  value  to  be  estimated  without  euhaucement  ou  account  of 
^iture  earning  capacity  or  future  good  will  or  on  accouut  of  the  franchise  of 
»hd  cunipauy.'*  An  allowance  was  made  for  going  vaiue.  If  the  statute  had 
prpUded  thut  q«  allowance  should  be  made  for  any  intangible  element,  obviously 
guiug  value  would  have  i)een  excluded.    The  court  said: 

**  It  is  plain  that  the  real  commercial  market  value  of  the  property  of  the 
water  coiu^uiuy  Is,  or  may  be.  In  fact,  greater  *  than  the  cost  of  reproduction, 
iey«  depreciation,  of  the  different  features  of  the  physical  plant.  Take,  for 
t'jkuuiple.  u  mauufacturiug  plauL  Suppose  one  mauufaicturiug  iilant  ha.s  been 
t^utliiiiiljed  for  s<mie  10  years  and  is  doing  a  good  business  and  is  sold  as  a 
iftiiug  ctmceru.  It  will  sell  for  more  on  the  market  than  a  similar  plant  repro- 
dm-eii  physically  would  sell  for  immediately  on  its  completion,  before  it  hud 
atipiireil  any  Inixiness.  Natiomii  Waterworks  i»f  New  V(»rk  t*.  Kansas  City 
no  C,  C.  A.,  053;  02  Fed.,  S53;  27  U.  S.  App.,  105).  We  think  it  is  plain  that 
there  Is  nothing  in  the  provisions  of  sectiou  10  of  tbe  act  in  question  (St.  181)5. 
c  451 )  forbidding  the  commissioners  considering  this  element  of  value,  which, 
;s  we  have  J»eeu.  iu  fact  exii-ts.  The  pio\isinns  of  tbe  act  are  that  the  'fair 
mlue  shall  be  estimated  without  enhancement  on  account  of  future  earning 
aiiitirity  or  future  good  will  or  on  accouut  of  the  franchise  of  said  company.' 
NVhether  this  will  allow  iiresent  earning  caitacity  and  present  good  will,  apart 
froui  the  franchise,  to  be  taken  into  account,  as  distiuguisheil  from  future 
«» riling  capacity  ami  future  goinl  will,  need  not  be  coufidereil.  It  is  i^lain  that 
the  element  of  Talue  which  comes  from  the  fact  that  the  property  is  sold  as  a 
»ilng  concern,  in  which  case  it  has,  or  may  have,  in  fact,  a  greater  market  value 
thin  tbe  sume  prot)erty  reproduced  In  its  physical  fetitures,  is  not  excluded  from 
cvusideratioD  by  that  provision  of  the  statute.  It  is  also  plain  that  tlie  com- 
uij>sioners  in  allowing  the  $75,000  allowed  by  them  in  addition  to  the  cost  of 
reproduction,  less  depreciation,  of  the  plant  in  its  pliyslcal  features,  did  not  go 
bcytfud  thbk  They  state  that,  in  their  opinion,  *  the  cost  of  duplication,  less 
de;«reeiaiion,  of  the  different  features  of  the  physical  plant  ♦  ♦  •  does  not 
represent  a  fair  valuation  of  this  plant,  welded  together,  not  only  fit  and  pre- 
pared to  do  business,  but  having  bntught  that  business  into  such  a  condition 
!h;it  theiv  is  an  enhanced  value  created  thereby,  so  that  the  city  in  purcbasing 
It,  without  comiideriug  its  income  or  riglit  to  do  business,  but  having  the  i)ower 
to  ciirry  It  on  on  its  own  accouut,  should  iiay  more  for  the  property  as  such 
(Lau  as  if  this  consideration  did  not  obtain/' 

ilu*  siUiouut  aUoweti  tor  going  value  in  the  above  case  was  over  14  iier  cent 
ut  the  value  of  the  other  property  of  the  company. 

See  alaio  the  fuUowing  decisions  of  the  courts: 

C,  C,  C.  &  St  Louis  Ry.  Co.  r.  Backus  (154  U.  S.,  439);  National  Water 
Works  Co  r.  Kansas  City  (02  Fed..  853)  ;  Des  Moines  Gas  Ca  v.  City  of  Des 
UtMU«M9  (101)  Fed.,  204)  ;  Pioneer  Tel.  &  Tel.  Co.  t?.  Westenhaver  (118  Pac,  354; 
Okla..  Jan.,  1011) ;  Public  Service  Gas  Co.,  Passaic  Div.  v.  Board  Pub.  Utility 
C4.uinL  (87  AtL  (N.  J.)  051,  decided  July  1,  1013). 

irt>ing  value  has  been  allowed  in  the  following  decisions  of  public-service  com- 
mlysioDS : 

\\  UconMn.— In  re  Cashton  Light  &  Power  Ct).  (3  W.  R.  C.  R..  67) ;  Hill  v. 
Antigo  Water  Works  Co.  (3  W.  R.  C.  R.,  023)  ;  Menominee  &  Marinette  Ught  & 
Trac.  Ca  (3  W.  R.  a  R..  778)  ;  P>iyue  et  al.  r.  Wisconsin  Telephone  Co. 
ii  W.  It  C.  R.,  00)  :  State  Journal  Printing  Co.  v.  Madison  Gas  &  Klec.  Co. 
\4  W.  R.  C.  R.,  501)  ;  In  re  Fond  du  Lac  Water  Co.  (5  W.  R.  C.  R.,  482)  ;  City 
of  lUciue  V.  Racine  Gas  Light  Co.  (5  W.  R.  C.  R.,  228)  ;  In  re  Manitowoc  Water 
Wnrk*  Co.  (7  W.  R.  C.  R..  71) ;  City  of  Beloit  r.  Beloit  Water,  Gas  &  IClec.  Co. 
n  W.  H.  C.  R.  187):  Sui^erior  Commercial  Club  r.  Sui)erior  St.  Ry.  Co.  (12 
W.  k.  c.  R.,  1);  City  of  Milwaukee  r.  Milwaukee  das  Ught  Co.  (12  W.  R. 
C  It..  441). 

h'lnMa/i, — In  re  C<iniplaint  of  the  Parsons  Ry.  &  Light  Co.  r.  City  of  Parsons* 
decided  li^  the  Kansas  Utility  Commis.sion  N(»venil)er  1,  ^U^:l 
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Michigan, — In  the  luatter  of  the  Application  of  the  Northern  MIcblimD 
Power  Co.  for  niitUority  to  issue  stocks  and  houda,  decided  l>y  the  Miihtpio 
Railroad  Commission  June  11,  1013. 

New  Jersey, — Public  Service  Gas.  Co.,  Pnssnic  I>i vision,  decided  by  the 
Board  of  Public  Utility  ConiniiKsioners  of  New  Jersey.  December  26.  1012. 

California, — Palo  Alto  i*.  Pnlo  Alto  Cns  Co.,  decided  March  12,  1013,  b^lng 
case  No.  499. 

Submitted  herewlUi  Is  a  recent  decision  of  the  Conrt  of  Appeals  of  the  8tst» 
of  New  Yorlc  In  the  case  of  the  People  of  the  State  of  New  Vork  ex  rel.  Kutia 
County  Lighting  Company  v.  Wilcox,  et  al.,  which  deals  comprehensively  w.iJi 
the  question  of  going  value. 

The  foregoing  discussion  is  not  intended  to  be  exhaustive  bat  rattier  tnr 
gestivc,  for  u  textbook  could  be  written  on  the  subject.  The  purpose  of  tUe 
writer  is  merely  to  call  the  attention  of  those  having  in  charge  this  liuiwrtnut 
legislation  to  the  justice  and  necessity  of  making  an  allowance  for  those  vaMm 
commonly  known  as  '* overhead"  or  **  intangible,**  but  which  nevertheless  hme 
an  actual  and  tangible  basis,  in  order  that  legislation  when  enacted  by  Coo 
gress  shall  accomplish  the  imri)ose  for  which  it  is  designed,  namely,  the  en- 
couragement of  wnter-iuiwer  development.  The  pionImouh  of  sectiuu  f*  «'\- 
eluding  intangible  elements,  would  and  should  result  in  continuing  the  {Hresent 
stagnation  in  the  water-power  Industry. 

I  Court  of  Appcnis,  Stnto  of  New  York.     The  IVopIf  of  the  State  of  New  Vork  n  rt' 
Kln;.'N  roiint>    Ll^htlnK   <'o..   HoMpondont,   r.    William   R.   Wlilcox,    WniUm   Mci'arro  i. 
Milo  U.  Multble.  Julin  K.  KusIIh,  and  J.  Seri;t>tiut  C'rum,  compoftlug  and  ronaUtuUn^  i-^ 
Public  S('i-\iic  ('oTiniils.sion  of  tnc  2SUUe  of  Nt>w  York  for  the  Fimt  lJi«trlrt«  Appeliaii** 
l>ooldoil  Mm-.  \l-i.  inil.l 

Opinion. 

Api)eal,  by  i)ermi8sion,  from  an  order  of  the  api)ellate  division  of  the  snprpme 
court  In  the  first  judicial  department,  made  in  a  certiorari  pi*<H*eo(ling  to  n*%irw 
the  determination  of  the  public  service  commission  for  the  first  district  of  Nr« 
York,  in  fixing  the  nmximum  rate  for  gas  to  be  charged  by  the  relator  In  th< 
80th  ward  of  the  Borough  of  Brooklyn. 

The  relator  was  orpini/.ul  in  1!H)4  and  merged  with*the  Kings  <*ounty  <;:(•  A 
Illuminating  Co.,  whieh  was  organised  in  1889  and  begun  supplying  gas  io 
October,  1S91. 

The  apitellate  division  hold  that  the  determination  of  the  commlsMlon  wnt 
wrong  In  three  resiMHts.  which  are  presented  by  four  questions  certilletl  V>t 
review,  viz: 

(1)  Was  the  relator  entitled,  upon  the  facts  shown  In  the  record,  to  have  the 
commission  make  an  allowiinee  for  going  value  In  determining  the  value  of  the 
relator's  property  nw»d  in  tlie  public  service V 

(2)  Was  the  relator  entltUnl,  u|Mm  the  facts  shown  in  the  record,  to  bnve  th«* 
cost  of  reprofliu'lUdi  of  pa\ing  now  In  ttie  streets  but  not  In  plaice  at  the  titi>^ 
the  ma  ins  were  laid,  allowed  for  in  aH<*ertainlng  the  value  of  Its  proiierty  um^I 
in  the  ]iul>lic  ser\i<-eV 

(S)  Was  the  rel]:|{}r  entitled,  uikui  the  facts  shown  In  the  record,  to  ha%*e  th*- 
cost  of  reprtMlnrtldii  of  pa\ing  n4>w  In  the  streets  but  not  In  place  at  the  fio^ 
the  mains  were  latid,  nlUiwed  for  in  ascertjilniug  the  nipiinl  acluxlly  e.\|»eii«i«<«i 

<4)  Was  the  cnnimlssion  entitled.  u|H)n  the  farts  sliown  In  the  reconl.  In  n^ 
ct*rtaining  the  amount  which  slmulii  roiihtitiite  n  pro|ier  n^tum.  to  consider  i*« 
part  of  wltnt  «i<'<  nu*s  to  I  lie  reli.i4»r  us  gross  rcnnHpts  of  its  yearly  ofienitlons  tb«p 
annual  lippriMlntion  in  the  uiliie  of  its  himiV 

(•eorse  H.  Coleninn  and  Oliver  C  SenipU*  f<»r  apiH'llsints. 

O'Hrien.  Iioardman  ^i:  IMatt  (.Morgan  J.  0*Krlen.  James  F.  Meagher,  8wii> 
bnrne  Ilnle  of  eonns4»l).  for  respondent. 

MiM.KB.  J.  It  Is  now  generally  roi*ogni7.e<l  that  "going  ralne,"  ss  distinct 
from  "  giwx!  will.*'  Is  to  l>e  eonslderwl  in  valuing  the  pro|>erty  of  a  public  serr- 
i(*e  eorjonition  either  for  the  pur|K)M*  of  condemnation  or  rate  making,  bat 
there  Is  a  wiile  dlxerjrenrt*  of  vU-w  j«s  to  how  it  is  to  l)e  conslderctl.  The  «i»ro 
miH<*lop  in  tills  case  says  it  wns  taken  Into  nrt^ount  In  valuing  the  plant  itw  • 
**go!n^'  and  not  as  a  **  def  iinrt  or  static**  eon<'ern  and  thi  t  It  was  also  r«»a- 
slder«Hl  in  flxlni:  the  fair  rate  «»f  return.  The  appellate  division  says  that  there 
is  no  pHMif  of  tlie  hitter  fact  in  the  rm^ord.  Thus  the  first  question  certified  re- 
quires us  to  decide  whether  "going  \ahie**  is  to  t>e  sppralsfsl  ass  distinct  itea>< 


WATEB-POWER  BILL.  688 

or  wbether  It  Is  euffident  to  regard  It  as  something  vague  and  Indefinable  to 
lie  given  some  considenitton  bnt  not  enough  to  be  estimated.  The  valuntlon  of 
the  physical  property  was  determined  by  ascertaining  the  cost  of  reproduction 
lesw  Hcorued  depreciation.  Preliminary  and  development  expenses  prior  to 
oiienitlon  were  included,  but  no  allowance  wns  made  for  the  cost  of  developing 
the  business.  By  that  method  the  plant  was  valued  in  a  sense  as  a  **  going  con* 
cerii."  In  other  words  "scrap"  values  were  not  taken;  but  to  say  that  that 
sufficiently  allows  for  **  going  value  "  Is  the  same  as  to  say  that  *'  going  value  "  is 
n<it  to  be  taken  into  account.  The  problem  is  to  determine  what  is  fair  to  the 
public  and  the  company.  The  public  is  entitled  to  t>e  served  at  reasonable 
rMen  and  the  company  is  entitled  to  a  fair  return  on  its  investment  on  the 
T.'ilue  of  the  property  used  by  it  in  the  public  service.  (Smyth  v.  Ames,  109 
U.  8.  4(JC;  S.in  Diego  Umd  &  Town  Co.  v.  National  City,  174  U.  S.  730;  San 
Diego  I^nd  &  Town  Co.  v.  Jasper,  ISO  U.  S.  430;  Minnesota  Rate  Cases,  230 
U.  8.  852.)  It  would  have  been  entitled  to  a  return  on  the  valuation  adopted 
by  the  commission,  if  it  had  no  customers,  but  was  just  ready  to  begin  busi- 
ness, whereas  it  had  a  plant  in  oi^eration  with  an  established  business,  which 
e\ery  one  knows  takes  time,  labor,  and  money  to  build  up. 

If  "going  value"  is  capable  of  nsoertainnient,  it  will  not  do  for  the  comml» 
•ion  %*agQe]y  to  consider  It  in  fixing  the  fair  rate  of  return.  That  no  appre- 
ciable allowance  was  niiide  in  this  case  is  shown  both  by  the  rate  fixed  and  by 
the  following  statement  in  the  opinion  of  the  commission : 

"It  should  be  noted  that  the  plant  has  been  In  operation  for  nearly  20 
years,  and  it  might  be  argued  with  considerable  force  that  two  decades  should 
be  sufficient  for  the  compsiny  to  recoup  its  early  deficiencies  below  a  fair  rate 
of  return.  If  any  such  deficiencies  ever  existed.  If  the  company  has  not  re- 
coufied  Itself  by  this  time,  under  such  circumstances  It  is  doubtful  whether  the 
present  consumers  ought  to  be  burdened  for  this  reason." 

The  first  question  certified  then  rP8*)lves  Itself  into  two  heads:  1.  Is  "going 
Tfllne"  a  distinct  item  to  be  appraised  and  included  in  the  base  upon  which  the 
f:iir  return  is  computed?  2.  Was  the  evidence  in  this  case  suflicient  to  Justify 
an  allowance  for  it? 

The  o|)inion  of  Mr.  Justice  Clarke  below  saves  me  the  necessity  of  citing 
oml  flna)3*xing  the  cases  bearing  on  the  first  branch  of  the  question.  We  concur 
fnlly  in  what  he  has  said  on  the  subject  and  his  conclusion  that  there  is  no 
-U";:lcal  difference  between  allowing  *  going  value'  in  the  valuation  of  a  plant 
wIjcu  It  is  to  be  tJiken  entirely  by  the  public  and  allowing  the  same  element 
when  valuing  the  s;»nie  pl;iut  for  rsite  ninkin^  puriwises."  A  case  since  det-ided 
ahduM  be  sidde<I  to  the  rate  '^ases  cited  by  him  in  which  "  going  value  "  has  been 
allowed,  i.  e.,  Public  Service  G.is  Co.  r.  Bo.ird  of  Commissioners  (87  Atl,  Rep. 
(N.  J.).  Gfll). 

It  Is  no  answer  to  say  thnt  in  condemnation  cases  the  exchange  value  is  taken, 
Slid  th:)t  that  de])ends  on  the  rates  charged,  the  thing  to  be  determined  In  rate 
i':.Mw.  Of  c«nn\se  ;i  rule  of  vnliiMtion  lui^clit  be  ;Hlo|»ti*d  in  a  condeninarion  c.tse 
nblcb  would  not  work  in  a  rate  case:  but  if  the  cost  of  reproduction  less 
dei"Te<*ii»tlun  rule  be  adopted,  as  .'^ppenrs  to  have  been  done  in  National  Water- 
w(»rks  Co.  r.  Kansas  City  (62  Fed.  Hep.,  853)  and  City  of  Omaha  v.  Omaha 
Wnter  Co.  (218  T'.  S.,  ISO),  the  lerdiujr  condemnation  cases  in  the  Federal 
conrts  in  which  "going  value"  wps  considered,  it  is  imi)ossible  to  isee  why  the 
**colng  value"  could  not  be  determinetl  In  both  classes  of  cases  In  precisely 
the  same  way. 

'ITie  difficulty  of  determining  the  "going  value"  will  not  Justify  the  dl»» 
i^jn  rding  of  it.  Rate  making  is  difficult.  But  that  will  not  Justify  confisca- 
tioa.  The  difficulty,  however,  will  lessen,  as  it  does  in  most  cases,  when 
we  ce:ii^  to  think  about  the  subject  vaguely.  What  then.  Is  "going  value.** 
and  bow  Is  It  to  be  appraised? 

It  takes  time  to  put  a  new  enterprise  of  any  magnitude  on  Its  feet,  after 
the  construction  work  hns  been  finished.  Mistjikes  of  construction  have  to  be  cor- 
fpcted.  Substitutions  hnve  to  be  ninde.  Kccmomics  have  to  be  studied.  Experl« 
mcuts  have  to  be  made,  which  sometimes  turn  out  to  be  useless.  An  organization 
hflii  to  be  perfected.  Business  has  to  be  solicited  and  advertlFed  for.  In  the  case 
of  a  gas  conir»any.  gratuitous  work  has  to  be  done,  .such  as  selling  appliances  at 
less  than  a  fair  profit  and  demonstrating  new  devices  to  Induce  consumption  of 
rs'  and  to  educate  the  public  up  to  the  maximum  iK)int  of  consumption.  None 
of  those  things  Is  reflected  in  the  value  of  the  physical  proiierty,  unless,  of 
coorse,  exchange  value  be  taken,  which  is  not  admissible  In  a  rate  case.  The 
eompany  atarta  out  with  the  "  bare  bones  "  of  the  plant,  to  l>orrow  Mr.  Justice 
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Lnrton*8  phrase  In  tbe  Omaha  Water  Works  case  (siipra).    By  the  expenditure 

of  time,  labor,  nnd  uioney  It  coord iiui ten  those  bones  luto  an  efficient  working 
orKJinisui  nnd  ncquircH  a  piiylng  business.  The  proi>er  and  n^asoiuible  cttut  i>f 
doing  that,  whether  inc hided  In  operating  exi)enHes  or  not.  Is  as  much  a  part  uf 
the  Investment  of  the  comiMiny  ns  the  cost  of  the  physical  pro|ierty. 

The  Investors  In  a  new  enterprise  have  to  be  fuitisfled,  as  a  rule,  with  meiip«*r 
or  no  returns  while  the  business  Is  being  built  up.  In  a  business  subject  on!y  to 
the  natural  laws  of  trade  they  exiiect  to  make  up  for  the  early  leiin  yeors  by 
Inr^e  profits  later.  In  a  business  cliisslfled  iiniong  public  callliigH  the  r-'ti^ 
making  iK)\ver  must  allow  for  tbe  losses  during  the  lean  years*  or  their  mte  will 
be  couflscJitory,  and,  of  course,  will  drive  Investors  from  the  field.  In  the  furmor 
class  the  value  of  the  established  business  is  a  (iiirt  of  the  **  gocnl  will "  and  uuty 
be  determined  by  taking  n  given  number  of  years*  purchase  of  the  protltn,  «ir 
exchange  value  may  be  considered.  In  the  latter  case  a  different  rale  untiit  lie 
adopte<l. 

Iteferrlng  again  to  the  Ames  case  (supra),  the  public  Is  entitleil  to  l>e  M»rv«l 
at  reasonable  rates,  and  the  coriioratlon  Is  entitled  to  a  fair  return  on  tbe  pi*>(»- 
erty  us<»d  by  it  in  the  public  s»»rvU*e,  no  more,  no  less,  alw;iys  «««umlug,  *»t 
course,  that  the  return  is  computed  on  a  proi^er  \aluation.  That  was  ni»t  uunV 
so  by  statute,  but  was  the  rule  at  coiuniou  law,  wlilrh  .lusiirtes  b»j:l>l.iti»r«** 
and  commissions  in  fixing  rates.  If,  then,  a  public  service  coriNtrutliai  1  .m 
received  more  or  less  than  a  fair  retutn  it  has  re<'elve<l  more  or  le***,  as  the  <♦  .--• 
may  be.  than  was  its  due,  Irrospwtive  (»f  whether  a  mte  had  Invn  fixed  l»y  j»«.i» 
lie  authority.  If  a  deficiency  In  the  fair  return  in  the  eaily  years  was  ilue  to 
losses  or  ex|>endltures  which  were  reasonably  n(»oessary  and  pr<i|K»r  In  d»Melo|»u.g 
clUclency  and  economy  of  op<*»*"tlou  and  In  establishing  a  buslucKs.  It  shnuUl  i>** 
made  up  by  the  returns  in  later  years.  If  there  was  n  fair  return  fmm  thi*  »t.»ri 
the  (•orpoiati<»n  has  re<'elved  all  It  was  eutltNsl  to,  Irrosp^H'the  uf  how  iiiuHi  of 
the  earnings  may  have  been  diverted  to  the  building  up  of  the  buslnens. 

To  view  the  matter  In  another  a»iK»ct,  take  the  c-as«»  of  a  public  s^t\U'*  <>»r- 
poration  with  a  plant  const ructinl  Jnst  n»ady  to  ser\e  the  public.  It  Is  iruing 
to  take  time  and  cost  money  to  develop  the  hlglu'st  etflclmicy  of  the  pl.ml  nibd  ii» 
establish  the  buslncj^s.  Three  courses  se*»m  to  b»'  o|s»u  with  rcsinvt  to  rai*» 
making,  viz:  (1)  To  (•har;xe  rates  from  the  start  sntlldent  to  make  a  (air  r»»tirTi 
to  the  Investor  and  to  iMiy  the  development  expenses  from  earnings,  a  i^imh**** 
likely  to  rc»snlt  In  t»n»l»lhlt|ve  rates,  except  under  rare  and  fa\oialile  clreoi.»- 
stances:  (LM  to  tie;jt  the  develoianent  expens4»s  as  a  U»s  to  be  nninipeil  out  uf 
earnings,  but  to  be  spre-.d  v^**r  a  number  of  >ears:  In  other  woids  as  a  tUA*t  t.i 
be  aninrll/.el.  that  invohes  4oniplU'.nl«»i»s,  luii  wi»nld  s«tMn  to  U*  f.uter  u»  ti.«* 
pnlillc  and  certainly  more  piarticjil  than  the  first;  (3)  to  treat  the  development 
exiH»ns4»s,  whether  paid  from  earnings  or  not,  ns  a  part  of  the  ciipllul  ni\n»unt 
for  the  puriMJse  of  fixing  the  charge  t*)  the  publle.  '"'lie  last  iNiurw  would  s^^em 
to  be  fairest  to  both  the  public  iMid  the  eoinpany.  as  well  ns  the  most  pinctl<  il. 

It  nui.v  be.  as  is  niu'etl.  thit  a  wt»ll-ei.n«naied  enierprl>e  will  ch^ir-ie  the  o'^^t 
of  developing  the  bu<«hu*ss  to  o|M*i'atlng  e\|MMiKes.  and  that  it  w*  ukl  o)*«mi  ihf 
d(Mir  to  an  ovorlssiu*  of  M*eurilU»s  to  pernnt  lie  e.ipJtany..itloii  of  i»j'rl\  Iusm*h. 
In  answer.  It  is  snili«lent  to  wiy  tlnit  we  j.re  tleallnw.  ipH  with  propi»r  u>Hl.t«t«« 
of  bookke(>|>iiUC.  not  with  the  projK'r  cjipllallzathai  upon  whleh  lo  ls«<ne  *«HMif  i 
ties,  but  solely  with  the  fair  return  wlileh  the  etaup.my  Is  entitl«Hl  to  r^^•elxo 
from  llie  |H  hlle.  Treaiun:  a  lensonahly  nereis.. ry  an«l  proper  outla.\  In  bniid«n4 
Up  a  busini*j-s  as  an  inxestnu'iit  for  tin*  purpose  of  dei»»rininiiic  the  fair  rait« 
of  return  to  be  eliaiue<l  Is  l;.r  froui  laWdin;:  in.it  It  shouid  be  tr%*at4Hl  sh  euptt  .1 
j'gjtinsi  wliU'h  sernrlties  uiii:l>t  be  i^^1UN|. 

Ue  i\o  not  s.iy  as  mailer  of  Ijiw  I  bat  Hie  tliird  cours«»  «bow»  onillnisl  ^laniUI 
bt»  adoj  uhI  tis  an  tirl;.liial  prepoHitmu.  That  m.«y  pri*>»ent  a  cpie^HoU  of  «st»- 
noniir.H.  ilrptMHlhm  nu  (he  pirlicniiir  ffi.dti  ioiis  lu\oUi'd.  The  roiunii(»i*lou  lti 
this  eas4»  had  to  deUTiuine  ihe  r.ite  to  hv  rliarki'il.  not  hy  a  tiew  e«Mup>n>  \%iih 
no  lulsJne^s.  but  by  an  ohl  ronip.my  wlih  an  evijthhslji»<l  buHhiesi*.  Ihe  flr»t 
gue^^fioh.  therefore,  to  deffrnihu*  <»n  this  htanrh  of  the  cu^v  was  whether  tJ  • 
Company  had  already  nnelxiMl  a  fair  return  tai  Us  ln\estinent.  If  II  hid  n^ 
CelviHi  such  n»turn  frt>m  the  start,  or  If  In  later  years  It  Intd  r^veUed  more  tian 
■  fair  return,  the  public  wouUl  already  Iimm*  borne  the  evpe  iH4»  uf  wtabli»h>Mg 
the  bnsiu«»>s  In  whole  or  In  part,  and  to  thit  e\teui  the  itueMioa  tif  **  goUtg 
\alne"  for  the  puriN<}<e  of  tiMUu'  u  pie^eul  late  Would  be  ellnonali^l :  for  It  UKi^t 
couHitiuily  be  k«*pt  in  mnai  In  dealuii:  with  (hiH  piMhlim  that  the  eom{t.iiiy  is 
enrlt'<Hl  to  a  fair  n'lurn  an4l  no  more.  If  it  li.;h  already  had  It,  that  U  the  rod 
of  the  matter.     If  It  did  not  ni'elve  a  fair  return  in  the  early  yearn  owing  to 
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the  cstabltatiment  of  the  bnsiness,  a  subsequent  rate  mn^  allow  for  that  loss 
or  it  win  be  conflscntory.  Now,  no  dividends  appear  to  have  been  pnid  by  the 
<nii:liial  company  or  by  the  rrfator  prior  to  1907.  Assuming  a  reasonable  need 
of  the  service  fVoni  the  start,  and  that  the  failure  to  pay  dividends  was  not 
doe  to  b<}tl  management,  an  accumulation  of  a  surplus  or  undivided  proves,  the 
hivefftuieut  of  earning  in  i)ermanent  additions  or  betterments  allowed  for  in  the 
Btrurturnl  valuation,  or  to  other  causeR  beside  those  under  consideration,  none 
of  which  Is  asserted,  it  would  seem  plain  that  ** going  value*'  was  an  element 
In  thta  case  which  the  commiSKiou  was  required  to  determine  in  mnlving  an 
apfiraiaement  on  which  to  compute  the  fair  return  to  which  the  company  is 
entitled. 

It  is  urged  that  an  unprofitable  business  will  thus  have  a  grenter  value  for 
rate-makiug  puritoses  than  one  profitable  from  the  start.  That  ftgain  overlooks 
the  fundamental  consideration  that  a  pubHc-servIce  corporation  is  entitled  to  a 
f.'iir  rate  of  return  from  the  beginning  of  Its  Investment  and  no  more.  If  the 
flhareholdem  have  been  deprived  of  a  fair  return  on  their  investment  becsuise 
of  the  time  and  expense  reasonably  and  projjerly  required  to  build  up  the  busi- 
ness, they  have,  to  the  extent  of  that  deprivation,  added  to  their  original 
investment  and  are  entitled  to  a  return  u|K>n  It.  If.  however,  a  fair  return  in 
htlditioii  to  tlie  expense  of  building  up  the  business  has  been  earned  from  the 
0turt,  tlie  public,  not  the  shareholders,  have  paid  the  development  exjienses. 
We  are  dealing,  not  with  exchange  values,  but  with  the  value  uiK)n  which  the 
coDipeiny  Is  entitled  to  earn  a  return.  In  this  connection  it  is  to  be  observed 
that  the  statements  in  the  opinions  of  the  courts,  in  reference  to  comi)uting  the 
fair  rate  of  retnrn  on  present  values,  have  for  the  most  pjirt  been  made  In  cases 
Id  wftlch  the  precise  question  under  consideration  was  not  directly  involved, 
ftnd  in  which  no  attempt  was  made  to  limit  the  elements  composing  the  problem. 
Slanlfeestly.  a  rate  computed  on  the  cost  to-day  of  reproducing  the  bare  plant 
would  not  be  fair.  Experience  Is  proverbially  exiiensive.  With  the  advantage 
of  that  experience  the  same  or  an  equally  efficient  plant  could  be  constructed 
to-d:«y  at  a  cost  much  below  the  actual  and  necessary  investment  of  the  company 
in  both  plant  and  exi)erience.  Indeed,  wholly  apart  from  the  intangible  thing 
called  the  going  business,  the  reproductive  value  to-day  of  the  i»h3-sical  pi-operty 
would  not  necessarily  include  the  actnal  and  legitimate  Investment  in  tangible 
property  which  may  have  been  entirely  replaced,  not  because  of  depreciation, 
but  to  meet  advnnces  in  mechanical  science,  new  conditions,  and  Increasing  de- 
mands not  reasonably  to  have  l)een  foreseen  at  the  start.  I  am  not  now  speak- 
ing of  replacements  made  with  fresh  capital,  about  which  there  is  no  question 
in  this  case.  The  term  "going  value,"  though  not  exactly  defined,  has  l)een 
used  qnlte  generally  to  comprise  the  elements  not  included  in  the  structural 
value  of  the  property  in  its  present  condition.  The  term  Is  not  important.  The 
point  Is  that  In  some  manner  and  under  some  apT>ropriate  heitding  a  due  allow- 
ance mni«t  be  made  for  the  investment  in  those  elements.  No  inflexible  rule  will 
In  the  long  run  be  Jnst  both  to  the  pnbHc  and  the  corporation.  The  right  to  limit 
the  cor|ioratlon  to  a  fair  return  fixed  by  public  authority  necessarily  involves 
tb«*  correlative  right  In  the  corporation  to  be  assured  of  that  fair  return  during 
all  the  time  thnt  Its  capital  is  employed  In  the  public  service.  The  statute  gov- 
erning this  case  (Public-Service  Commissions  Law,  Cons.  Laws,  ch.  40,  section 
72)  provides: 

•*  In  determining  the  price  to  be  charged  for  gns  •  •  •  the  commission 
may  consider  all  facts  which  In  its  Judgment  have  any  bearing  upon  a  pro[>er 
defemiinatlon  of  the  question  although  not  set  forth  in  the  complaint  and  not 
within  the  allegations  contained  therein,  with  due  regard  among  other  things 
to  a  retisonable  average  return  upon  capital  actually  expended  and  to  the 
oecessily  of  making  reservations  out  of  Inconfe  fbr  surphis  and  contingencies.** 

Of  conn^.  a  reasonable  need  for  the  service  from  the  start  and  reasonably 
good  management  are  nssumetl.  While,  within  reasonable  limits,  aervlce  may 
be  pro\*lde<l  for  anticipated  "needs,  a  company  should  not  construct  a  plant  in  a 
wDdemeAK  and,  after  a  city  has  beeti  built  arotind  It,  expect  to  recoup  its  loases 
while  waiting,  nor  should  it  expect  to  teconp  losses  from  had  mana^gement.  1 
do  not  include  in  the  latter  mere  mistakes  or  errors  in  judgment  which  are 
flnirtst  inevitable  in  the  early  stages  of  any  business.  Th^  fair  retrrm  is  to  T)e 
'^>nitnire<i  on  the  actnal  InAestment.  not  on  an  overissue  of  securities,  and  the 
fsllnre  to  tw»y 'dividends  to  the  in^'estors  must  be  dtie  to  the  causes  under  coti- 
sideration,  not  to  an  accumulation  of  a  stirpfns  or  to  expenditures  for  perma- 
n»^it  additions  or  betterments,  which  are  inc^ided  in  the  apfralsal  of  th« 
(Ayaieal  property;  In  other  words,  the  actual  net  earnings  are  to  be  tAken. 
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Making  proiier  nllowauce  for  the  matters  Jufit  considered  and  perbnpfl  f<*r 
otliers  wbicti  do  uut  now  occur  to  uie,  I  define  **  going  value**  for  rnte  pun'*^'^ 
as  iuvoJvcHi  iu  tbin  Ciise  to  l)e  the  amount  equal  to  the  dedclency  of  net  exirutu;:* 
below  a  fair  return  on  the  actual  investment  due  noleiy  to  tlie  time  and  ex- 
|)enditure9  reasonably  necessary  and  proper  to  the  de^olopuient  of  tlje  bii»»li;«^^ 
und  property  to  its  present  stage,  and  not  cc^mprised  in  the  valmitluu  of  th<* 
physical  proi>erty. 

It  mtt3'  be  conceded  that  going  value  bus  no  exiptetu^e  apart  from  tiinsil'ic 
proi)crty  and  that  conmierclally  there  is  but  one  value,  that  of  the  proiierK>  u« 
a  whole,  but  as  the  rate  can  not  be  made  to  dei>end  ui^on  the  ejicb:inire  wihic. 
which  would  In  turn  depend  upon  the  rate,  it  would  Meeni  to  be  ntfce^asiry  <<> 
appraise  the  phyHlcal  proiierty  und  the  going  value  separately,  and,  of  ci»urMf. 
that  is  the  case  If  the  cost  of  reproduction  rule  be  ndopted. 

It  remains  to  consider  how  ** going  value"  is  to  be  appralsetL  That  prtf^ti?* 
a  question  of  fnct.  the  determination  of  which  is  primarily  wltliln  the  i>ro^  iti'^«^ 
of  the  rate-malwing  body.  It  is  profter  for  this  (*ourt«  however,  to  indb*  **■  .1 
Iiermlssible  method  or  methods,  as  iu  People  ex  rel.  Jamaica  \V.  H.  Co,  r.  srnr^ 
Hoard  of  Tax  C'omrs.  (100  N.  V..  ai))  it  indlcatetl  a  rule  for  valuing  a  s|)«^m.iI 
fi*anchlse  for  taxing  puri)oses,  which  has  generally  l>eeu  followed. 

Obviously,  the  most  satisfactory  method  Is  to  show  the  actual  exiierlen*^  <»f 
the  company,  the  original  investment.  Its  earnings  frtim  the  start.  lUe  t  :i.e 
acttmlly  required  and  ex  (tenses  incurred  in  buildng  up  tlie  buslneKS,  ail  exiiei«*ti- 
tures  not  reflected  by  the  iiresent  condition  of  the  phyHlcnl  projierty.  ibe  e.\tf  i 
to  which  bad  management  or  other  causes  prevented  or  di>pleted  e.initug<s  aul 
any  other  facts  bearing  on  the  question,  keei»lng  In  mind  tluit  the  ultimate  f.i<*t 
to  bo  deternilne<l  Is  not  the  amount  of  the  expenditures,  but  the  defic  eiicy  in  tii^ 
fair  return  to  the  Investors  due  to  the  causes  under  consideration.  The  btisaii*-^^ 
in  this  case  was  20  years  old,  the  books  of  the  old  (*ompany  were  not  a^aii  vi*\ 
and  it  Is,  uf  course,  problematical  whether,  if  produced,  tiiey  would  have  fbown 
the  necessary  facts.  The  question,  therefore,  laid  to  be  4le(eriidne<L  as  all  ipi**^- 
tions  of  fact  have  to  be,  by  the  best  evidence  available.  Here  I  may  rt»i«*iit 
that  mere  dltUculty  In  the  proof  would  not  Justify  a  confiscaiory  taie.  'lii«* 
value  of  the  physical  property  was  shown  by  opinion  evidence  as  to  the  i*t»**i  «>f 
reprtKluction.  The  same  kuid  of  evidence  was  gUen  l>y  two  wUnei^sea  for  the 
relator  as  to  the  cost  of  building  up  the  business  to  its  iiresent  state.  In  tl.<* 
apfiellants*  brief  it  Is  said  that  tliey  were  men  "of  mature  age  and  inn..) 
experlen(*e.**  One  witness  said  that  $30  a  meter  was  an  arbitrary  sum  u»ii:»i  y. 
ailopted  by  engineers  as  the  cost  of  building  up  such  a  business,  and  be  putu 
the  cost  in  this  case  at  $(;<)<).(KK).  Atiother  witness  estimated  the  **gotng  \al<>e'* 
to  l>e  I'si.intl.  He  explained  at  length  bow  he  arrived  at  that  ngiin*.  He 
assumed  the  existence  of  two  plants,  aituateil  exactly  alike  In  the  Mime  «<  lu 
munity  and  with  the  stime  |)hyslnil  profierty;  1.  the  actual  plant  with  Its  <^c  •)> 
llshetl  business:  2,  a  supiMisitlonnl  iilant  with  no  buslnens.  He  tbcu  eMlmiifl 
the  lengtli  of  time  atid  exiKMise  re<)ulred  by  the  si^pond  plant  to  dexelop  m 
business  to  the  stage  and  revenue  of  the  actual  plant.  There  would  *i|m«*<«' 
to  be  as  good  ground  for  admitting  the  opinion  of  a  quallfle<1  ex|iert  ou  Mi«'h  a 
snbjtvt  as  ou  the  cost  to  reproduce  the  physical  pro|ierty.  Of  course*  the  v\'Ui 
mission  was  not  boutid  by  tlat  evidence.  It  had  In  addition  the  extieruMtrt*  (»f 
the  relator  and  Its  pre<leivHsor  as  to  ptiyment  of  dividends,  the  auioimt  •  f 
capitnl  /jitinn  of  itoth.  and  the  vnlue  of  the  i»hyslcal  proiterly  In  Us  (ireM^ut 
condition  deteiinlne<I  as  above  state4l.  With  nothing  opimsed  to  llio«««*  Lh  m 
and  the  opinion  evldcMice  It  was  not  Justified  In  ignoring  the  e\ltlen(v  i*f 
** going  vnlue**  or  of  merely  attJichIng  wnne  Inappret'lnble  lmi»ort  mmv  lo  .1 
(See  nonlirlirht  r.  (Jeiiry,  210  Fe*l.  Uep..  44.  54.  CO  )  The  first  quest  on  cerlitWnl 
niPHt  be  answered  In  the  atlirntathe. 

I'pnn  the  next  two  questions  we  disagree  with  the  leametl  apfM»lt  »te  dhUlon 

In  determining  the  cost  of  re|>nKiuctlon  the  commission  a'lowe<l  $12,717  as  tll^ 
cost  of  restoring  the  tmvement  as  it  existed  when  the  mains  aiul  M^r^tce  |itM*s 
were  Inid  In  the  streets.  The  relator  claimed  an  allowance  of  at  least  S'Jihhkio 
for  the  Cftst  of  restoring  |m\ements  subsequently  laid  on  the  tluniry  tli  l  ii  tit 
cost  would  bnve  to  be  incurretl  If  the  mains  were  to  be  laid  ttMlay.  Hut  1I14* 
new  pavements  in  fact  adde<1  nothing  to  the  profierty  of  the  relator.  Its  iiunn* 
were  as  servlretible  ntid  Intrtnsknilly  as  valuable  before  as  after  the  new  i^i  «*- 
nients  were  laid.  The  (controlling  considerations  under  the  prei*eding  isdnt  iiU> 
deterndne  this.  The  rights  of  the  public  are  not  to  be  Ignored.  The  que^tt'Mi 
baa  a  double  asr>ect.  What  will  t>e  fair  to  the  public  as  well  as  to  the  n*  >t<»r? 
(Bmytb  v,  Amea.  supra.)     Should  the  public  |my  more  for  gna  simply  becaus** 
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Improved  parements  have  been  laid  at  public  expense?  It  is  no  answer  to  say 
tbiir  the  new  exitenstve  pn\ements  suggest  Improved  conditions  which,  thoos^ 
adding  to  the  value  of  the  plant,  will  not,  by  reason  the  greater  consumption* 
adil  to  the  expense  per  thousand  feet  of  the  gas  consumed.  The  public  are  enti- 
tled to  the  beuetlt  of  the  improved  conditions,  if  thereby  the  relator  is  enabled 
to  supply  gas  at  a  less  rate.  The  relator  is  entitled  to  a  fair  return  on  its  In- 
vee«tnieut.  not  on  Improvements  made  at  public  expense.  It  is  aiid  that  the 
ma  ins  will  have  to  be  relaid.  So  will  the  new  pavements  and  much  oftener. 
Both  might  i)Oft8ibly  be  relaid  at  the  same  time.  The  case  is  not  at  ail  parallel 
to  the  so-called  unearned  increment  of  innd.  That  the  company  owns.  It  does 
act  own  the  tnivemeuts,  and  tlie  laying  of  them  does  not  add  to  its  investment 
or  increase  the  cost  to  it  of  producing  gas.  The  cost  of  reproduction  less  ac- 
erueil  depreciation  rule  seems  to  be  the  one  generally  employed  in  rate  cases. 
But  It  is  merely  a  rule  of  con\enience  and  must  be  applied  with  reason.  On  the 
one  hand  it  should  not  i>e  so  applied  as  to  deprive  the  coriioration  of  a  fair 
return  at  all  times  on  the  reasonable,  proper,  and  necessary  investment  made 
by  It  to  serve  the  iniblic;  and  on  the  other  hand  it  should  not  be  so  applied  as  to 
give  the  corporation  a  return  on  improvements  made  at  public  exjiense  which 
iu  no  way  iuci*ease  the  cost  to  it  of  i>erforming  that  service. 

The  api)ellate  dlvisiejn  felt  bound  by  the  decision  of  the  United  States  circuit 
court  in  the  Consolidated  Gas  case  (157  Fed.  Hep.,  &I0),  and  it  is  true  that 
such  an  allowance  was  made  in  that  case.  But  the  United  States  Supreme 
i'uurt  held  iu  tliut  case  (212  U.  S.,  19)  that  the  rate  established  was  not  con* 
liscatory  and  did  not  not  pass  on  the  propriety  of  that  allowance.  What  was 
tsiiil  iu  the  opinion  on  the  subject  of  present  value  was  merely  a  general  state- 
uient  having  no  ueces^siiry  relation  to  the  question  now  under  consideration. 

We  agree  with  the  apiiellate  division  that  annual  hicrease,  in  the  value  of 
land  Is  not  income.  Of  course,  under  the  rule  of  the  Ames  case  (supra),  land 
uiiKht  become  so  valunbie  as  to  re<iuire  its  use  for  other  puriM)ses  and  as  to 
Qiakcii  rate  based  on  It  unfair  to  tbe  ])ubllc.    The  ])resent  is  not  such  a  case. 

The  first  (|ue.stion  should  be  answered  in  the  atiinnative,  the  second,  third, 
nnd  fourth  in  the  negative,  and  the  order  of  the  api>eltate  division,  in  so  far  as 
it  remits  the  proceedings  to  the  public-sorvice  commission,  should  be  aHlrmed, 
williuut  coMs. 

Wlilard  Bartlett,  Ch.  J.,  Werner,  Hiscock.  Chase,  Collin,  and  Cudderback, 
J  J..  CDUCur. 

Onler  atttrmed.  etc. 

(Thereupon,  as  6  o'clock  p.  m.,  the  committee  adjourned  until 
to-morrow,  Wednesday,  Dec.  23, 1914,  at  10  o'clock  a.  m.) 
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WEDNESDAY,  DECEMBEB  23,  1914. 

Committee  on  Public  Lands, 

United  States  Senate, 

Washington^  Z>.  C. 

The  oommittee  met  at  10  o^clock  a.  m. 

Present:  Senators  Myei-s   (chairman),  Robinson,  Smoot,  Clark, 
Works,  Norris,  and  Sterling. 

OF  MB.  6.  M.  DAHL,  OF  NEW  YORE,  N.  Y.— Continued. 


The  Chairman.  You  may  resume,  Mr.  Dahl,  and  we  will  try  to 
get  along  as  fast  as  we  can. 

Mr.  Dahl.  I  wish  to  deal  this  morning  with  the  alleged  concen* 
tration  and  control  of  the  water  powers  of  the  United  States  in  the 
hands  of  a  few  groups  of  interests. 

Last  evening  m  attempting  to  briefly  discuss  some  considerations 

Seitinent  to  the  bill  itself  a  great  deal  of  time  was  occupied  in  en- 
eavoring  to  reply  to  questions  of  some  of  the  members  of  the  com- 
mittee^ and  also  in  colloquies  between  the  members  of  the  committee; 
and  while  this  morning,  so  far  as  I  am  personally  concerned,  there 
is  not  the  slightest  objection  to  interrogations  by  any  member  of  the 
committee,  I  believe  that  greater  progi*ess  can  be  made  and  what  I 
have  to  say  can  be  placed  before  the  committee  more  briefly  and 
more  consecutively  it  I  am  permitted  to  continue  my  statement  and 
at  its  conclusion  endeavor  to  answer  any  questions. 

Throughout  the  United  States,  in  the  last  few  years,  a  great  deal 
of  publicity  has  been  given  in  the  newspapers  and  magazines  to  the 
subject  of  concentration  and  control  of  the  water  powers  of  the  coun- 
try. This  important  subject — important  to  all  sections  of  the  United 
States — so  far  as  I  am  able  to  ascertain,  has  not  been  treated  carefully 
or  considered  critically  by  any  authority.  The  subject  has  been 
treated  journalistically  instead  of  logically  and  analytically.  Statis- 
tics have  been  accumulated  and  grouped  apparently  for  the  purpose 
of  ci'eating  a  sensation — sensations  which  would  be  attractive  in  the 
heaclUnes  of  the  press  and  on  the  front  pages  of  magazines — and 
apparently  without  any  regard  for  the  accuracy  of  the  conclusions 
arrived  at  by  this  sujierficial  and  casual  treatment.  As  a  result  it  baa 
come  to  be  accepted  as  a  truism  throughout  the  country  that  there  is  a 
centralization  of  water-power  control  and  that  there  is  a  so-called* 
Water-Power  Tnist. 

Now,  at  the  outset,  I  would  like  to  say  that  this  is  a  delusion. 
There  is  no  Water-Power  Trust.  There  is  no  concentration  or  control* 
of  the  developed  or  undeveloped  water  powers  of  the  TTnited  StatesL- 

Those  responsible  for  the  circulation  of  this  unfounded,  this  untnie, 
charge  of  concentration  of  water-power  control  have  alleged  two  dif- 
ferent and  distinct  kinds  of  control :  First*  it  is  asserted  that  in  the 
various  States  of  the  Union  there  is  a  local  concentration  and  control 
through  the  acquisition  by  certain  groups  of  interests  of  a  large  pcr- 
centnffe  of  the  developed  as  well  as  the  undeveloped  water  powers  of 
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the  region,  and.  in  order  to  support  such  a  charge,  the  develt'^nhl 
water  powers  oi  certain  States  are  taken  and  the  percentage  i»f  sutli 
developed  water  powers  owned  or  controlled  by  certain  companies  are 
given,  and  then  those  companies  are  grouped  together  in  a  fantastic 
manner,  which  I  shall  later  describe.  Second,  m  this  same  ninniiiT 
the  various  companies  in  different  sections  of  the  country  are  groiiix*.! 
together  for  the  purpose  of  showing  a  centralization  of  c<»ntn»l 
throughout  the  country  and  an  interrelation  of  the  various  intertv-t«» 
which  it  is  claimed  first  exercise  local  control. 

Of  course,  it  might  be  granted  that  even  though  the  charge  of  a 
localization  of  control  were  true,  still  it  would  not  bo  a  niattpr  n*til:v 
for  consideration  in  dealing  with  legislation  of  the  kind  now  l-of^re 
you,  because  a  great  many  of  the  States  of  the  T'ni«in  desiri"  t!niri>|)..Iy 
and  not  competition  in  water-power  development  for  publicsorvir** 
purposes.  A  great  many  of  tlie  States  ha>e  \vrittj?n  into  thi-ir  1  ov 
that  there  shall  be  no  competition  among  public  utilitie*^  ^^ith^'.-t 
the  consent  of  the  State,  and  if  the  State  of  Colorado,  for  in*«tjuir»», 
desired  and  encouraged  the  development  <*f  water  power<  \vb«».l;' 
within  the  State,  engaged  wholly  in  intrastate  bu«-iness  under  t:.** 
control  of  (  ne  company,  and  therefore  100  per  cent  concentration,  •^n 
long  as  Colorado  controlled  the  rates  and  service  of  that  CMiifm-.y. 
it  would  j-eeui  that  this  is  a  problem  solely  for  the  con«-ideratii  n  of 
the  State  authorities  and  not  subject  to  regidation  by  the  C%>ngre-< 
of  the  United  States.  In  this  connection  it  might  be  interesting  for 
you  to  know  that  of  the  3*2  States  in  the  ITni<*n  which  have  public- 
service  commissions,  IG  of  them  protect  existing  utilities  from  rotn- 
petition  in  their  respective  fields  without  the  cons4Mit  of  tlie  State 
authorities. 

But,  as  a  matter  of  fact,  thei'e  is  no  such  control  or  cf>nrentrati'  ii, 
local  or  national,  as  is  alleged.  This  charge  has  l>een  ma«le  a  greit 
many  times  in  a  preat  many  different  ways,  but  it  ^^as  nuide  uh  ^t 
recently  before  this  conunittee,  by  Mr.  Pinchot,  in  his  testimnny  on 
December  10,  in  which  he  stated  that  in  1911  the  **10  grentf^t 
grouj)s"  had  developed  and  under  construction  1,821,000  horsepower 
and  m  1013,  '2,711,000  horsepower,  an  increase  of  S*.K).(M)0  hor*i*»po^  er, 
lie  also  said  that  in  1911  the  "10  greatest  interchts"  Ijeld  \xw\\^ 
veloped,  1,450,000  horsepower,  which  had  risen  to  3,500,000  hor>e- 
power  in  1913,  an  increase  of  2,0,50,000  horsepower  in  two  years. 

That  is  not  correct.    Those  are  not  the  facts. 

Mr.  Pinchot  further  stated  that — 

In  1008  tlie  totnl  devehM'etl  wnter  iK>wer  In  the  T'nUwl  Stj«!t^  nj««i.  In  r«»MMl 
nnmbeni.  5  4<K1.0(K)  horsepower,  and  in  1013  It  was  7,000.000,  onlncreAWornlMtul 
83  i»er  (*eat  fur  the  flve-yetir  iiorlud.  In  ItKXS  the  13  greateiit  ffrouiis  of  liitere^r* 
controlled  a  tot^il  of  1,800.000  horseiwwer  de\e)o|HHl  and  unde\ elotnnl.  uhl'.t*  In 
1013  a  finiiiller  nuii)l>er---]0— of  the  xreatest  KroupH  of  luten*M9  controiitHl  a 
total  of  G..')(it).(KK}  hor<e|)ower  de\eloiKMl  and  uiulevelo|tt*<l,  an  liicre't*^  x>i  *Mo 
per  cent.  Thus  concent rnt Ion  In  ownership  of  water  power  In  thi»  l*nU«Hl  St.it.'* 
has  IncreaiHHl  In  the  hint  fl\e  years  aUmt  M*\en  titues  faster  than  |i^m«»r 
development. 

These  flKnres  show  that  Instead  of  sf^ndlns  their  money  to  detehp  t\w 
power  sites  they  had  the  Rreat  wnter-fiower  Interests  bate  been  spendlnc  (b« 
money  to  acquire  and  to  hold  power  sites  nntIevelt>piHl  to  meet  not  a  pievai 
bnt  a  future  demand.  The  concentrated  (*onti'ol  of  the  unde\elope<l  (M)Wt».-  n  t»*« 
of  the  country  ap|M*ar}i  to  have  been  their  ol)Jt*ct 

This  statement  is  as  incorrect  as  the  pix*ceding.  It  is  just  as  un- 
gound  and  just  as  misleading. 
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In  his  testimony  before  this  committee  Mr.  Pinchot  did  not  dis- 

^close  the  source  of  his  figures  and  did  not  tell  the  committee  how 

*his  computations  were  arrived  at;  but  in  his  testimony  before  the 

House  uommittee  on  the  Public  Lands  Mr.  Pinchot  submitted  two 

tables  supporting  his  claim  of  concentration  of  control  of  water 

powere  and  stated  in  connection  therewith  that — 

The  figures  I  will  give  you  nre  bnsed  in  part  on  offlcini  statements  of  the 
Riirena  of  Corporntions  and  in  part  on  more  recent  iuvestlg.ntions  to  bring 
iheee  figures  up  to  date;  but  they  were  made  public  last  November,  and.  as  far 
fls  I  know,  the  actual  figures  have  not  been  denied.  (See  p.  133  of  the  hearings 
tiofore  the  House  committee.) 

iVIr.  Pinchot  seems  to  consider  thbi;  misleading  figures  and  incor* 
rect  conclusions  therefrom  are  transformed  into  veracity  and  ac- 
curacy by  lapse  of  time  and  lack  of  denial.  The  two  tables  intro- 
duced by  Mr.  Pinchot  before  the  House  committee  are  found  on 
Eages  509  and  510  of  the  House  committee  hearings  and  under  the 
ead  Exhibit  E,  as  follows: 

Exhibit  B. 

Vommcrcial  water  power  controlled  hy  or  under  the  influence  of  companies  or 
groups  of  interests  eacU  ffoving  50,000  horsepower  or  more  actually  developed 
or  untJ^r  construction,  11)11. 

[From  tabulations  made  by  Bureau  of  Corporattons,  1911.] 


Companies  or  groups  of  interests. 


Developed 
and  under 
construc- 
tion. 


'^enenl  £le;nriclnterests » 

Stoned  Webster  interests 

HydnuUic  I'o   er  Co.  of  Niagara  Falls 

I'acinc  Gas  4  Klectrlc  Co 

Clark-Foot^Hodenpyl-Walbridpe  interests, 

SoQthem  Po   erCo 

hr^dy  interests 

a.  Ifontan  Smith  interests 

»  nitad  Mi^wirl  Po   er  Co 

TeUunde  Po   er  Co 


I 


039,115 

278,067 

144,000 

118.343 

104,300 

101,680 

70,600 

76,5jO 

fV>,OCX) 

*56.3.'iO 


Undf^ 
▼eloped. 


1641,600 
372,3fiO 

ao,ooo  I 

100,000 
158.000  ' 
104,000  , 

16,300  ! 

96,000  J 

"ii.'soo" 


Total 


1,580,715 

650,417 

lb4.000 

2]X.3t3 

262,300 

2(15.680 

86,800 

172.550 

65,000 

77,650 


ToUl ,«  1,821,305  '«  1,449,450      « 3,270,755 


I  In^lndet  8(.700  horsepo   er  als3  insiiided  with  Stone  A  Webster  interests  and  48,000  horsepower  ^itb 
Qtrk-Fojie- K ^denpyi-  Wal bridge  interests. 

*  lQ!liid»i .'),))  J  h  )rse') }   er  also  in  ^liidtid    ith  Stone  &  Webster  interests  and  75,000  bontepower  included 
with  Clar<*Ko:>te-Hodenpyi-Wal bridge  interests. 

'  Ia:lud44  1,5)1  horsepo   er  belon'inr  to  the  Moavor  River  Po '  er  Co. 

*  Dje4  n>t  in  Made  pa  «er  duplicated  in  General  i«:iectric,  Stone  &  Webster,  and  Clark-Foote-Hodenpyl> 
Valbrid<e  Interests. 

Ojmmvrrial  water  power  controlled  by  or  under  the  influence  of  the  large 

power  interests  or  groups,  1919, 

(From  tabulations  ma  ie  by  National  Conservation  Association,  1913.] 


Groups  of  interests  or  companies. 


'•'vrilElactrfc  interests 

St  loe  li  '.Vebstcr  iiitere!*ts 

^Vetufi'^Sjii^e'Iira  ly  interests 

iJvlK'iy  Interests 

•■lirK-iJi  -eoMvJ-    albri  ige  interests. . 

HyirtuJir  PovwrCo.. 

N'iicva  Pover  Cj.  of  Si  »^ra  Falls. 

I^iae  Gas  A  tlertrlc  Co 

^•outbem  Powvr  K'o 

r>yhet>  utftrests 


ToUl 


Developed. 

1 

Unle- 
vp  loped. 

Total. 

1.164,097 

1,719,800 

2,88S.897 

319,  ano 

4^.<t00 

818.200 

271.220 

512.200 

7K5.420 

127.892 

226,500 

r4,a9S 

9a,:i70 

125,  (K» 

21h.:i70 

174,000 

*  «  -       . 

174.000 

llh.3<i0 

.. 

IIK.SOO 

184,327 

160.  ono 

144.  :m 

113,480  1 

163, 0(H^ 

278.480 

145,000  , 

149,000 

294,000 

2,71«,»»  ^ 

3,556,500 

6.»57,3M 
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The  first  of  the  above  tables  in  a  duplication  of  a  tabulation  foun'l 
in  Mr.  Herbert  Knox  Smithes  report  of  March  14,  1912,  on  pace  IHO, 
and,  according  to  Mr.  Pinchot,  the  second  table  was  compiled  oy  the 
National  Conservation  Association  in  the  same  manner  as  Mr. 
Smith's  table,  and  is  merely  a  continuation  and  a  bringing  down  to 
date  of  the  conclusions  of  Mr.  Herbert  Knox  Smith,  made  in  the 
same  way  and  bottomed  on  the  same  fallacies.  The  two  foregoin^r 
tables,  submitted  by  Mr.  Pinchot,  give  the  diiference  in  the  toUd  of 
developed  and  undeveloped  water  power  submitted  in  his  testimcmy 
before  this  committee  on  December  16. 

The  basis,  then,  of  all  this  hvsteria  about  water-power  control  and 
the  foundation  and  origin  of  the  claim  of  water-power  control  is  the 
report  of  Herbert  Knox  Smith,  as  Commissioner  of  Corporaticm^, 
dated  March  14,  1912.  His  statistics  have  l>een  gladly  and  willingly 
accepted  and  his  conclusions  enthusiastically  adopted  without  an:: ly- 
sis and  without  critical  consideration.  Here  is  the  genesis  of  i).** 
claim  of  water-power  combination  and  the  charge  must  stand  or  fail 
with  the  sufficiency  and  accuracy  of  the  figures  and  conclusions  sub- 
mitted by  Mr.  Herbert  Knox  Smith.  I  desire  to  direct  vour  atten- 
tion to  this  i*eport  for  a  moment,  and  I  am  sure  that  when  I  have 
concluded  you  will  agree  with  me  that  there  is  no  foundation  whuts4^- 
ever  for  the  extravagant  conclusions  arrived  at  bv  Mr.  Herl)ert  Knt»x 
Smith  and  repeated,  amplified,  and  industriously  circulated  by  Mr. 
Pinchot  and  others. 

After  marshaling  and  mobilizing  his  statistics.  Herlnrt  Kno\ 
Smith,  on  page  181  of  his  report,  draws  his  conclusions  therefrom  a.s 
follows : 

From  the  foroi;olnK  tiilile  It  Is  kooii  that  the  10  (H)ni|)anlefl  or  grouiis  of  onr». 
pnnteft  with  fiO.OOO  develojiecl  IiorBe|K)wer  or  more  control  a  total  of  l.s:;ijw<S 
horsepower,  developed  and  under  construction,  and  thnt  the  Kame  ct)m|KiiiU*« 
own  1.440,450  borMei>ower  nndeveloiHHl.  making  a  total  of  3,270.75&  boriiff>owrr, 
develoiiod  and  undevelo|)ed,  that  Is  controlled  or  influenced  by  these  10  com- 
panies and  groups. 

The  "foregoing  table''  ix»ferred  to  is  the  first  table  stibmitted  by 
Mr.  Pinchot  above  referred  to  under  Exhibit  E,  in  connection  with 
the  House  hearings,  and  of  the  10  groups  mentioned  that  denomi- 
nated "(leneral  Electric  interests"  is  the  largest,  with  a  total  of 
030,115  horsepower  developed  and  under  construction  and  a  total  of 
G41,G0()  horsepower  undeveloped,  alleged  to  be  controlled  by  th<* 
"(leneral  Electric  interests."  In  other  words,  of  the  l,h21,3()5  horse- 
power developed  and  under  construction  claimed  to  be  controlled  by 
10  companies  or  groups  of  companies,  the  ''(teneral  Electric  inter- 
ests" are  alleged  to  conti'ol  ovt*r  r>0  |H»r  cent.  The  other  nine  inter- 
ests are  comparatively  small,  varying  from  a  minimum  of  5C,:i:>o 
horsepower  accredited  to  the  Telluride  Power  Co.  to  a  maximum  of 
278,007  horsepower  accredited  to  the  **  St<mo  &  Webster  interests.** 
With  these  snuiller  interests  I  shall  not  deal  becau.sc  it  is  fair  to 
assume  that  the  method  of  arri\ing  at  the  de^ii*i»d  *•  control'*  is  tho 
same  as  the  metho<l  of  arriving  at  the  control  by  the  *'(ienernl 
Electric  interests,"  and  if  the  latter  is  shown  to  be  uns<mnd,  mislead- 
ing, and  fallacious,  the  former  can  have  no  more  substantial  ba^i'*, 
and  I  pro|M)st»  to  demonstrate  beyonil  all  possible  controversy  the 
altsurdity  of  the  claim  thnt  the  "(lenerat  Ele<rtric  inten^sts,"  so 
called,  control  even  approxinuitely  the  develo|)ed   or  undeveh>iH»J 
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energy  above  inenti<Mied.  Even  a  most  casual  ocnsideration  of  the 
method  by  which  Herbert  Knox  Smith  builds  up  his  charge  of 
control  of  939,115  horsepower  of  developed  power  by  the  so-called 
( leneral  Electric  interests  shows  the  superficial  and  misleading  man- 
ner in  which  this  subject  has  been  treated. 

Herbert  Knox  Smith  assembles  a  large  number  of  water-power 
companies  throughout  the  United  States,  and  accredits  to  each  one 
of  tne  companies  a  certain  amount  of  developed  and  undeveloped 
horsepower.  Whether  or  not  the  quantitv  of  power  allotted  to  each 
company  is  correct,  I  am  unable  to  say,  oecause  I  have  not  checked 
the  figures.  From  the  manner,  however,  in  which  the  report  is  com- 
piled I  am  naturally  not  prepared  to  admit  the  accuracy  of  any 
of  the  figures.  But,  for  the  sake  of  my  argument,  I  assume  them 
to  be  correct.  Mr.  Smith  then  mobilizes  these  various  companies 
into  three  groups.  A,  B,  and  C.  In  group  A  he  places  water-power 
companies  that  are,  as  he  says,  completely  controlled  by  General 
Electric  companies  or  General  Electric  interests,  through  the  hold- 
ing of  a  majority  of  the  common  stocks,  as  Mr.  Smith  says  "  in  all 
cases  but  two.*'  In  group  B  he  includes  those  water-power  companies 
of  whose  securities  a  portion,  but  considerably  less  than  a  controlling 
interest,  is  held  by  the  General  Electric  companies,  and  some  of 
whose  officers  or  directors  are  also  officers  or  dii^ectors  of  the  General 
Electric  companies  ^or  are  in  some  way  connected  with  interests 
allied  with  the  General  Electric  CoP  In  group  C  he  includes  water- 
power  companies  among  whose  officers  and  directors  are  individuals 
who  are  also  officers  or  directors  of  the  "  General  Electric  companies," 
or  who  are  in  some  way  connected  with  interests  allied  with  the 
(toneral  Electric  Co.,  "but  are  not  connected  by  the  corporate 
ownership  of  securities."  The  foregoing  description  of  the  method 
of  groupmg  these  companies  into  these  three  groups — A,  B,  and  C — 
11-  taken  from  page  144  of  Mr.  Smith's  report.  As  stated,  in  group  A 
he  has  placed  certain  companies  in  which  he  says  the  General  Electric 
interests  have  absolute  control — ^that  is,  have  the  control  of  a  ma- 
j(»rity  of  the  stock,  except  in  two  cjisi»s — and  therefore  have,  of 
<v;i?rse.  control  of  the  corporate  affairs  of  the  various  companies.  The 
tocal  of  the  developed  water  power  controlled  by  this  group  is  82,800 
horsepower,  so  that,  according  to  Herbert  Knox  Smith's  own  fig- 
ures, the  total  horsepower  controlled  by  the  General  Electric  inter- 
est*, so  called,  by  virtue  of  actual  stock  control  is  82,860  horsepower. 

Senator  Smoot.  Instead  of  nine  hundred  and  some  thousand? 

Mr.  Daiil.  Instead  of  939,115.  I  am  coming  to  the  others  in  a 
moment. 

Then,  group  B  on  page  146  of  Mr.  Smith's  report  contains  a  list 
of  companies  in  which  the  so-called  General  Electric  interests  are 
a<imitted  by  him  not  to  control  the  stock  ownership,  but  in  which 
tJjf  re  is  some  slight  ownership  of  stocks  or  bonds,  or  both,  and  a  com- 
mon directorate. 

Senator  Clark.  When  you  say  "common  directorate"  you  mean 
to  say  the  directorate  is  the  same  in  all  the  companies? 

Mr.  Daiil.  No;  I  mean  a  single  common  director  in  some  cases. 

Senator  Ct.AiiK.  I  understand  what  you  mean,  but  "common  direc- 
torate^ would  seem  to  indicate  on  the  surface  that  the  whole  direc- 
torate waa  the  same.  I  do  not  suppose  you  intended  to  convey  that 
ideat 
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Mr.  Dahl.  Oh,  no.    I  thank  you  for  the  correction.    What  I  meant 

is  one  or  more  common  directors. 

In  this  group  B  are  found  companies,  for  instance,  where  the  so- 
called  General  Electric  interests  own  but  9.7  per  cent  of  the  bonds 
and  there  is  but  one  common  director.  In  speaking  of  the  (lenerml 
Electric  companies  or  General  Electric  interests,  I  want  to  make  clear 
to  the  committee  what  Mr.  Herbert  Knox  Smith  has  in  mind  and 
how  he  groups  different  companies  into  one  group  called  ^  General 
Electric  interests."  The  (general  Electric  Co.  has  stock  in  three  in* 
vestment  companies — one-half  interest  in  Electric  Bond  A  Share 
Co.,  the  company  with  which  I  am  connected;  a  three-fifths  interest 
in  Electrical  Securities  Corporation,  and  a  one-third  interest  in 
United  Electric  Securities  Co.  These  three  companies  own  some  se- 
curities in  various  hydroelectric  companies,  Mr,  Herbert  Knox 
Smith  takes  the  ownership  of  these  three  companies  in  securities  of 
water-power  companies,  stocks  or  bonds,  as  well  as  securities  owntnl 
by  the  General  Electric  Co.  itself,  and  groiins  them  together  under 
the  term  "General  Eiectric  interests"  or  "General  F-lectric  comf»a- 
nies."  Group  B,  shown  by  Mr.  Herbert  Knox  Smith  on  pajre  l-Mi  of 
his  report,  gfives  an  aggregate  of  419,0G0  horsepower  developed  and 
under  construction  and  5ti2,G00  horsepower  undeveloped,  and  these 
totals  are  carried  forward  by  Mr.  Smith  into  the  total  of  939,1  IS 
horsepower  developed  and  under  construction  and  the  041,000  horse- 
power undeveloped,  being  the  total  of  the  alleged  control  by  the  Gen- 
eral Electric  group,  as  shown  on  page  180  of  Mr.  Smithes  report.  I 
deny  that  the  so-called  General  Electric  interests  control  one  single 
liorsepower  of  either  total  in  gi*oup  B.  I  deny  that  the  so-cal.**  1 
General  Electric  intei^ests  have  or  exercisi',  or  can  exercise,  or  dc'-.T.» 
to  exercise,  any  control  whatsoever  over  a  single  one  of  the  compnnh-- 
named  in  group  B.  In  the  list  of  companies  f<iund  in  group  B  tlior>* 
is  not  one  company  of  which  securities  even  Mr.  Herliert  Knox  Smith 
himself  claims  the  so-called  General  Electric  interests  own  more  llitin 
a  maximum  of  11.5  per  cent  of  the  common  stcck,  2.7  per  cent  of  tln» 
preferred  stcck,  and  1.9  per  cent  of  the  first-mortgage  bonds.  That 
IS  the  maximum.  The  percentage  of  the  securities  ownetl  by  the  so- 
called  (leneral  Electric  interests  of  the  remaining  companies  nanuni 
in  group  B  dwindles  to  a  very  small  percentage  of  the  common  st<M'H 
and  a  very  slight  percentage  of  the  Imnds,  and  I  think  one  <^r  t>*<» 
illustrations  of  how  the  alleged  "control''  is  arrived  at  in  group  B 
should  be  suflicieiit  to  once  and  forever  demolish  the  abstinl  cluiiu 
that  the  so-called  General  Electric  interests  control  that  11 0,<  »•*••• 
horsepower. 

One  illiistrntion :  In  trroiip  B  is  listcil  tlu»  Sierra  »fc  San  Franci^rn 
Power  Co.,  with  a  total  of  (>5,r)()0  horsepower  develo|>etl  and  .MUh-i 
horsepower  undeveloped.  Acct»nliitL'  to  the  fi;rures  sluiwu  by  Mr. 
Herbert  Knox  Snnth,  the  so-CMlled  (leneral  Klectric  inten»-t'»  o\»  n 
but  9.7  per  cent  of  (he  bonds  of  the  Sierra  «&  Sfin  FninciM^o  Power 
Co.,  iind  Mr.  S.  Z.  Mit<*hell  i*<  shown  ns  n  director  of  the  .*^ierrn  v'i 
San  Francisco  Power  Co.  Mr.  Mitchell  is.  of  coiirs<\  n  din^'tor  of 
Electric  Bon<l  &  Share  Co.,  and  is  its  president.  There  is  no  chiini 
of  any  stock  ownership  and  in  a  note  to  group  B,  Mr.  Smith  a*!- 
mits  that  the  9.7  [>er  cent  of  bon<ls  ownetl  are  second- mortgage 
bonds.  So,  without  the  owneivhip  of  any  stock  or  any  firstnioit- 
gage  bonds,  but  merely  through  the  ownership  of  9.7  per  cvni  of  mv- 
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ond-mortgage  bonds  and  the  fnct  that  Mr.  Mitchell  is  n  common 
director  to  tiie  Sierra  &  Sun  Francisco  Power  Co.  and  Electric  Hond 
&  Shtnv  (^o.  the  conchision  is  arrived  at  that  the  so-called  (reneral 
Klectric  interests  control  05,500  developed  and  50,000  undeveloped 
horsepower,  owned  or  claimed  to  be  owned  by  the  Sierra  &  San 
Francisco  Power  Co.  Now,  1  happen  to  have  some  slight  persona] 
knowledge  of  that  situation,  and  Mr.  Mitchell  is  here  and,  if  neces- 
sary* can  answer  for  himself,. but  I  want  to  sav  to  this  committee 
that  any  chiim  of  the  control  of  this  power  by  the  so-called  General 
Electric  interests  warrants  the  reply  that  such  claim  is  al)surd  and 
ridiculous  on  its  face.  There  were  and  are  a  great  many  other  direc- 
tors of  the  Sierra  &  San  Francisco  Power  Co.  and  of  Electric  Bond 
&  Sliare  Co.,  and  I  know  that  neither  Mr.  Mitchell  or  Electric  Bond 
&  Share  Co.,  in  any  sense,  control  or  desired  to  control,  or  could 
ct>ntr<il  if  they  or  either  of  them  desired,  the  affairs  of  the  Sierra  & 
San  Francisco  Power  Co.  I  Icnow  that  the  affairs  of  that  com- 
pany were  and  are  controlled  by  the  board  of  directors  wholly 
uiilependently  of  Mr.  Mitchell,  and  independently  of  the  so-called 
General  Electric  interests,  and  Mr.  Bacon,  of  Ford,  Bacon  & 
Davis,  who  has  been  present  at  some  of  these  hearings,  and 
who,  as  I  understand  it,  is  to  appear  before  this  committee,  is 
probably  the  one  man  who,  more  than  any  other,  directs  the  affairs 
of  the  Sierra  &  S|n  Francisco  Power  Co.  The  interests  of  the 
so-csilled  (leneral  Electric  companies  in  the  affairs  of  the  Sierra 
&  San  Francisco  Power  Co.  are  confined  absolutely  to  such  inter- 
est as  properly  and  naturally  follows  the  ownei*ship  of  second- 
moi*t<rage  bonds.  Another  company  in  ^roup  B  claimed  to  be  "con- 
trolled '•  by  the  so-called  General  Electric  interests  is  Butte  Electric 
&  Power  C*o,  with  G9,2C0  developed  and  97,ri()0  undeveloped  hoi*se- 
power.  Of  this  company  Mr.  Smith  himself  does  not  claim  any 
greater  ownership  of  securities  by  the  so-called  General  Electric  in- 
terests than  G.l  per  cent  of  second-mortgage  l)onds.  The  North- 
western Power  Co.  and  the  Great  Northern  Power  Co.  are  placed 
together  with  an  ownership  of  seven-tenths  of  1  per  cent  of  the  com- 
mon stock,  1.2  per  cent  oi  the  preferred  stock,  and  1.1  per  cent  of 
the  bonds.  The  Western  Power  Co.  is  placed  in  this  same  group 
with  an  ownership  of  two-tenths  of  1  per  cent  of  the  common  stocK 
and  1  per  cent  of  the  preferred  stock,  and  the  Great  Western  Power 
Co.  with  1.9  per  cent  of  the  bonds  owned  by  the  so-called  General 
Electric  interests.  Without  going  further  into  detail,  and  without 
further  analyzing  the  figures  found  in  group  B,  it  ought  to  be  per- 
fectly clear  to  any  rational  mind  that  even  the  wildest  flight  of  an 
imagination  obsessed  by  a  vision  of  control  and  concentration  should 
not  claim  that  the  so-called  General  Electric  interests  control  the 
410,0(;o  horsepower  developed,  or  522,000  horsepower  undeveloped — 
the  aggregate  of  the  companies  named  in  group  B. 

Senator  Works.  Does  the  General  Electric  Co.  control  any  of  these 
corporations  that  are  mentioned? 

Mr.  Dahl.  None  in  group  B.  I  am  coming  back  to  group  A  in  a 
moment. 

Now,  Mr.  Smith  himself  seems  to  agree  with  the  conclusions  which 
I  have  just  presented  to  the  committee.  In  other  words,  his  report 
is  inconsistent  with  itself.  You  can  take  the  assertions  on  one  page 
of  the  report  and  with  it  fairly  and  logically  refute  the  conclusions 
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on  another  page.    Mr.  Smith  himself  in  the  discussion  of  group  li, 
on  page  148  of  his  report,  says : 

The  ex  font  of  tlie  lufliience  of  the  ffonenil  Electric  Co.  In  the  ri»nrrmii  In- 
eluded  ill  {;rc>np  B  cnii  not  be  itrecisely  deteniiiiied.  It  seiMiis  reiiHiiiijihte  iw  Inft^, 
however.  th;it  where  important  t:enenti  ei(H*tric  iiumi,  such  im  |iniiiiliieiii  oibi-vrv 
of  the  (>eneral  KI(H*tric  Co.  or  one  of  its  suitsidiarieK  are  found  tiuionjc  ilir  «».il- 
cerff  or  on  the  directorate  of  the  water-iwiwer  couipnny  the  Intlnmce  uiuj»t  l»e  <t»n- 
sidernble.  On  the  othvr  httml,  the  were  otrnemhip  of  n  nmntt  Mtn'k  of  »t**-  k 
ar  a  atmftarutively  Hinntt  aniount  of  ttfutdtt  and  ntiyht  rrjtrvuentttlion  mim/h  tk^ 
board  of  direetora  iiuiy  not  indivute  any  ronxidentblr  deyne  of  infitiiner. 

And  yet  Mr.  Smith  inchidcs  in  his  ailculntions  and  his  aggregate 
of  controlled  water  power  the  very  companies  covei^vd  by  his  fore- 
going descripticm  of  companies  where  there  is  only  a  slight  owner* 
fillip  of  bonds  and  a  slight  representation  upon  the  iMnird  of  directt>r>s 
and  which  he  admits  ^^'may  not  indicate  any  considerable  dcffree  of 
inffuenre^^;  and  yet  he  publislies  the  conchisions  containeil  on  pa;re 
181  of  his  report,  that  the  so-calU'cl  (ieneral  Klectric  intends  cnntr«*l 
these  companies,  and  that  statement  is  scattered  broadcast  througliout 
the  Tnited  States  and  is  naturally  accepted  l)y  a  great  nutny  |»en|'ie 
as  true  because  made  by  a  (lovernment  olticial,  and«  as  a  result*  the 
public  generally  are  leu  to  believe  that  there  is  a  vast  concentniti(»n 
and  control  of  the  water  powers  of  the  country,  a  concentrati«in  and 
control  which  Mr.  Smith  himself,  by  his  own  language,  admits  d<H.*2i 
not  exist  in  the  case  of  certain  companies  inclndt^  in  his  nggivgutt*. 

Senator  SMtxn*.  If  those  qualihcations  had  been  put  into  the  public 
press,  the  story  would  not  have  been  half  so  interesting. 

Mr.  D.MiL.  Xo;  and  if  the  denial  had  l)een  publisheil  it  would  not 
have  been  half  so  interesting. 

The  next  group  in  HerU»rt  Knox  Smitirs  demonstration  of  control 
of  the  water  powers  of  the  country  is  group  C,  which  Is  founil  on 
pages  14(>  and  147  of  Mr.  Smitirs  report.  The  companies  in  this 
group  are  said  by  Mr.  Smith  to  c<mtrol  437,10*1  h<»rs4*pow4>r.  de- 
veloped and  under  c(mstructi<m,  and  11!^5(>0  undeveloped.  It  \m\\ 
be  olis(*rvod  that  this  group  ccmtains  the  largest  aggregate  auuMmt  of 
developed  horsej)ower  of  the  three  groups.  The  total  of  deveh»p«*d 
hoi'sepower  attriiiiited  by  Mr.  Smitii  to  the  w>-called  < ieneral  Klin-tnc 
interests  is  IKiDJlTi,  and  of  this  4il7,l{>.'*  is  f<iund  in  group  i\  Nc>w, 
in  this  group  Mr.  Smith  admits  there  is  not  a  single  company  of 
whose  stock  or  st»curities  anv  one  of  the  so-ealleil  (ieneral  Kkvtnc 
companies  owns  one  d<illar*s  worth.  Not  one  share  of  stock.  X«iC 
one  bond.  And  yet  these  ccmipanies  are  insetted  in  the  li>t  of  com- 
panies controlled  by  tiie  so-called  (ieneral  Klectric  c«mipanit*s  and 
the  water  powers  owned  by  thesi»  companies,  de\elo|>e<l  and  uiiile 
velo|)ed,  are,  by  Mr.  Smith,  placed  in  his  total  of  v\at4'r  po%\ei^ 
claimed  to  U*  controlle<l  by  the  so-called  (ieneral  Klectric  inti*ri*>tri. 
And  whv<  Hecaiise  there  mav  Ih»  one  common  '.lirect*)r  lH»tWi»en  one 
of  these  companies  and  one  of  the  so-called  (ieneral  Klectnc  com- 
panies. 

Senator  Cuxnu.  Not  more  than  one? 

Mr.  Daiiu  Not  moiv  than  one.  Not  more  than  1  in  8  out  of  the 
10  companies  listed.  In  K  out  of  the  10  romf):inies  in  groiip  C  there 
is  1  c«munon  diivetor  bi»t\Aeen  the  so-called  (ieneral  T-lectric  c«>m- 
panies  and  1  of  the  listed  companies.  In  1  of  the  other  compunies 
of  the  10  there  are  "2  c<mmion  tlire<'toi's.  In  another  one  of  the  com. 
panies  listed  in  group  C  tliere  are  three  comm<m  directors,  and  tiial 
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€Oixipany  in  which  there  are  three  common  directors  is  a  striking 
illustration  to  anyone  familiar  with  the  water  power  or  public  utility 
business  of  the  countrjr  of  the  absurdity  of  the  claim  of  conti*oL 
That  is  the  North  American  Co.  Now,  anybody  who  knows  anything 
about  the  North  American  Co.  knows  who  was  its  dominating  factor 
until  his  death  within  the  last  year^  namely,  James  Campbell,  of  St. 
Louis.  No  normally  sound  man  who  ever  knew  James  Campbell 
would  claim  that  he  was  ever  controlled  by  anybody. 

Senator  Clark.  How  many  directors  are  there  in  that  company? 

Mr.  Dahl.  I  really  have  not  looked  it  up,  Senator  Clark ;  I  do  not 
know. 

)fr.  MrrcHELi^  About  15. 

Mr.  Daul.  So  that  a  mere  consideration  of  these  figures  presented 
by  Mr.  Smith  eliminates  437,195  horsepower  developed  and  under 
construction  from  the  total  of  939,115  claimed  by  Mr.  Smith  to  be 
controlled  by  the  so-called  General  Electric  interests,  because  these 
so-called  interests  do  not  own  one  single  share  of  stock  or  one  dol- 
lar s  worth  of  securities,  and  because  in  8  out  10  companies  there  is 
but  1  common  director.  And,  when  we  eliminate  this  437,195  in  group 
C,  and  also  the  419,000  horsepower  in  group  B,  because  in  the  latter 
^roup  there  arc  no  companies  of  which  the  so-called  General  Electric 
interests  have  stock  control,  the  claim  of  control  could  never  be  sub- 
stantiated, and  is  even  rebutted  by  Herbert  Knox  Smith  himself. 
Speaking  of  group  C,  Mr.  Herbert  Knox  Smith,  on  page  148  of  his 
report,  says : 

Groap  O.  ns  shown  in  the  table,  includes  wnter-in^ wen  companies  upon  whose 
boiirdfl  of  directors  or  nnionjc  \vho»%  officers  are  found  men  who  occupy  iiositions 
Id  the  **  (ienera]  Klectric  compnuies.**  but  none  of  whose  securities,  so  fnr  as 
Is  known  to  tlie  bureau.  Is  corpora tely  owned  l)y  tliem.  That  (ienenil  Electric 
men  are  directors  iiresumably  means  tlmt  they  own  stoclv.  This  does  not 
neceMinrily  mean  affiliation  with  the  (ienernl  Klectric  Co..  but  it  certainly 
tends  to  nmke  an  easy  way  for  consolidation  or  close  affiliation. 

Senator  Clark.  Let  me  ask  you  this  question:  Wlien  you  speak 
of  control  by  the  General  Electric,  do  you  speak  entirely  of  control 
by  the  corporation  itself,  the  corporation  itself  having  the  certifi- 
cates? 

Mr.  Dahl.  Oh,  yes. 

Senator  Clark.  1  am  led  to  that  inquiry  because  of  the  fact  that 
you  mentioned  this  common  director.  Now,  it  might  have  some 
bearing  upon  the  question  as  to  how  much  of  the  General  Electric 
stock  u\is  common  director  held  and  how  much  of  the  other  stock. 

ilr.  Dahl.  That  might  have  some  bearing  as  to  control  bv  various 
numerous  individuals,  but  the  claim  with  which  I  am  dealing,  and 
the  claim  which  has  been  freely  made  and  industriously  advertised 
through  the  country  has  not  been  a  claim  of  control  by  a  numerous 
group  of  individuals,  becausfe,  you  see,  the  minute  you  begin  dis- 
cussing groups  of  individuals  the  number  is  multiplied  and  diversi- 
fied. And  what  these  people  are  trying  to  do  is  to  get  the  number 
down  to  as  small  a  group  as  possible  and  so  they  build  up  the  com- 
panies into  groups,  and  Herbert  Ivnox  Smith's  statement  is  that 
there  are  ten  groups  that  control  the  water  power.s  of  the  coimtry 
and  that  the  General  Electric  inteiests,  so  called,  constitute  one  and 
the  largest  of  these  10  groups.  Mr.  Smith  emphasizes  one  group— 
the  so-called  General  Electric  interests — and  he  also  deals  with  nine 
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other  groups,  but  to  these  otiier  nine  I  am  now  giving  no  considen* 
tion  except  to  say  that,  presumably,  they  are  built  up  in  the 
inaccurate  and  misleading  manner.  And.  therefore,  how  many 
there  are  who  are  interested  in  these  various  companies  might  be  a 
pertinent  inquiry  if  we  were  meeting  that  proposition,  but  that  is 
not  the  proposition  which  I  am  jfiow  attempting  to  discuss.  A  ooo- 
sideration  of  individual  holdings  would,  of  course,  result  in  an  ex- 
tensive diversity  of  ownership  and  control. 

Senator  Clark.  Is  the  General  Electric  stock  widely  dialribtttMl 
or  held  rather  closely  'i 

Mr.  Dahl.  It  is  very  widely  di^^tributed,  both  in  this  country  and 
abroad.  Mr.  Mitchell  is  here  and  perhaps  he  knows  more  mboul 
that  than  I  do. 

Mr.  Mitchell.  I  could  not  tell  vou.  I  know  it  is  very  widely  dis- 
tnbuted,  and  becoming  more  so  all  the  time,  and  consequently  the 
individual  holdings  are  getting  smaller  all  the  time. 

Senator  Works.  Do  you  know  anything  about  how  much  of  the 
stock  of  these  various  companies  you  are  mentioning  is  owned  by 
the  stockholders  of  the  General  P^lectric  Co.? 

Mr.  Dahl.  I  do  not  know,  Senator  Works. 

Senator  Works.  I  presume  it  would  l)e  very  ditFicult  to  ascertain 
that? 

Mr.  Dahl.  I  suppose  it  would  be  quite  difficult.  I  have  not  un* 
dertaken  to  make  any  inquiries  of  thnt  kind  l)eonuse  I  believ«*d  that 
a  mere  consideration  of  the  claim  of  control  which  is  made  by  Mr. 
Herbert  Kno.x  Smith  and  Mr.  Pinchot.  and  a  slight  analysis  of  that 
claim  would  disclose  its  complete  fallacy. 

Senator  Works.  You  are  not  called  upon  to  do  it.  but  I  thought  if 
you  conid  do  so  it  might  throw  some  light  on  the  sittiation. 

Mr.  Dahl.  I  would  bi»  very  glad  to  do  so  if  1  had  that  informa- 
tion. 

Senator  Sm(x)t.  The  result  of  Mr.  Smith's  statement  is  that  10 
grotips  control  1.800,000  hoi-sepower  and  of  that  the  Gi»neral  Elec- 
tric control  somewhat  over  !)00.000  horsepower. 

Mr.  Dahl.  That  is  the  statement;  yes. 

Senator  Sm(K)t.  Hut  the  fact  appears  that  they  control  but  8*2,000 
hoi-sepower  of  the  000,000  horsepower,  and  of  the  419,0(K)  horsepower 
thev  own  only  a  small  percentage  of  the  stocks? 

Senator  Clark.  Thev  do  not  own  any  of  the  stocks. 

Mr.  Dahl.  I  will  state  the  exact  figures  an<l  get  them  into  the 
record.  Of  the  437,105  horsc»power  in  Ilerliert  Knox  Smithes  figures, 
the  General  Electric  interests,  so  called,  own  no  stock  or  securities 
of  any  kind  in  any  of  the  companies  which  are  claiuied  to  control  thia 
amount  of  power  developed  and  under  construction. 

Senatc»r  Clark.  Stocks  or  Ixmds? 

Mr.  Dahl.  St(U'ks  or  bonds.  That  is  group  C.  In  group  B,  of 
410.0C0  hnisepower  developed  and  under  construction  the  so-called 
General  Electric  interests  own  or  have  an  interest  in  s<»me  of  the 
stocks  and,  in  some  caK's,  s<ime  of  the  bonds.  In  some  cases  lH>th 
stocks  and  bonds,  but  in  no  case  in  excess  of  11..')  per  cent  of  the  com* 
mon  stock,  ti.7  per  cent  of  the  preferred  st<jck,  and  1.0  per  cent  of  the 
first -mortgage  l)onds.     In  group  A  the  total  horsepower  alleged  to 
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be  controlled  is  82,860,  and  as  to  the  companies  in  that  group,  Mr. 
Herbert  Knox  Smith  says : 

Group  A  Includes  those  water-power  compel nies  that  are  completely  controlled 
by  General  Electric  companies  or  General  Electric  interests.  In  all  cases  but 
two  this  is  through  the  holding  of  a  majority  of  their  common  stock.  (See  p. 
144,  Herbert  Knox  Smith's  report.) 

Now,  that  is  not  the  fact  to-day.  Of  that  82,860  horsepower,  the 
General  Electric  Co.,  so  called,  actually  owns  stock  control  of  but  two 
companies,  the  Schenectady  Power  Co.,  with  26,000  horsepower  de- 
veloped and  under  construction,  which  company  furnishes  power  for 
the  General  Electric  works  at  Schenectady,  N.  Y.,  and  the  Consoli- 
dated Power  &  Li^ht  Co.,  of  South  Dakota,  with  2,000  horsepower 
developed  and  under  construction,  maldng  a  total  of  28,000  horse* 
power  owned  by  companies  of  whose  stock  the  so-called  General  Elec- 
tric interests  own  a  majority  control.  And  of  the  remaining  com- 
panies listed  in  Group  A,  the  so-called  General  Electric  interests  own, 
in  each  case,  less  than  30  per  cent  of  the  stock. 

Senator  Clark.  Eight  there  let  me  ask  you:  When  you  speak  of 
control,  you  speak  of  what  amounts  to  more  than  half  ownership? 

Mr.  Dahl.  Of  the  stock. 

Senator  Clark.  Of  the  stock? 

Mr.  Dahl.  Yes. 

Senator  Clark.  As  a  matter  of  fact,  would  not  a  less  amount  of 
stock  than  50  per  cent  usually  secure  the  control  of  almost  any  large 
corporation  ? 

Mr.  Dahl.  The  amount  of  stock  which  would  secure  control  of  a 
lai^e  corporation  is  problematical,  and  opinions  might  very  well 
di^r.  I  am  sure  I  do  not  know  what  percentage  would  be  remiired* 
It  depends  upon  the  circumstances  of  each  particular  case.  It  de- 
pends somewhat  upon  the  diversity  of  ownership  and  upon  the 
interest  which  the  stockholdei*s  take  in  the  affairs  of  the  company. 
If  the  stockholders  all  lived  in  the  same  community,  and  therefore 
could  be  easily  assembled,  you  would  require  51  per  cent  in  order  to 
control.  So  it  is  a  difficult  question  to  answer  definitely  with  any 
accuracy. 

Senator  Clark.  I  think,  as  a  practical  proposition,  that  is  true, 
I  do  not  know  that  it  is  important,  but  I  think  it  is  true  that  very 
much  less  than  a  majority  of  the  stock  interests  usually  controls  the 
aflfairs  of  a  large  corporation. 

Mr.  Dahl.  I  think  that  may  be  so. 

Senator  Works.  It  often  depends  upon  how  many  proxies  you 
can  get. 

Mr.  Dahu  Exactly  so. 

Senator  Norris.  In  getting  proxies  those  who  already  have  con* 
trol  and  bold  office  have  a  great  advantage  in  getting  the  proxies^ 
do  they  not,  because  they  know  the  stockholders  and  know  the  ad* 
dresses  and  where  to  communicate  with  them,  and  the  stockholders, 
especially  if  they  reside  in  widely  scattered  sections  of  the  country, 
do  not  know  each  other  ? 

Mr.  Dahl.  I  suppose,  Senator  Norris,  the  situation  is  a  good  deal 
the  same  as  it  is  with  a  public  officer,  a  Meml)er  of  Congress,  for 
instance.     The  man  in  office  has  a  certain  advantage  because  he 
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knows  the  voters,  knows  where  they  are  located,  usually  has  a  list  ol 
the  electors  and  knows  how  the  individual  voter  in  his  partic!i!r>r 
district  can  be  best  |)ersuaded.  But  when  the  pulilic  becomes  amu^tl 
and  takes  an  intense  interest  in  either  a  primary  or  a  general  elec- 
tion, that  knowledge,  on  the  part  of  the  man  in  office  is  of  no  great 
avail,  for  an  active  opposition  can  rendilv  acquire  the  sanie^infor- 
mation.  And  the  situation  is  very  much  the  same  with  the  minority 
stockholders  of  a  corporation. 

Senator  Smoot.  And  also  a  stockholder  can  get  a  list  of  the  st<rk 
holders  any  day  he  wants  it. 

Mr.  Dahl.  Exactly.  However,  if  the  committee  will  allow  me,  I 
do  not  care  to  st)end  any  time  on  the  (|uestion  of  whether  the  s*>-cnlU  I 
General  Electric  companies  control  82,000  horsepower  or  28.000  horse- 
power. According  to  Hcrl)ert  Knox  Smith's  figiires,theso-rnllod  f  n-n- 
eral  Klectric  group  controls  82,8G0  horsepower  outof  a  total  of  030,115 
horsi»power,  both  figui*es  being  f<u'  water  power  develojxed  ainl 
under  conFtructi(^n,  but  whether  it  is  82,8(»0  or  28,000,  I  do  n<*t  can*, 
for  either  figure  is  such  a  small  percentage  of  the  amount  claimed 
and  advertiK»d.  I  have  nrt  even  taken  the  trouble  to  check  the  l.-t 
of  conunon  directors  st»t  forth  in  croups  B  and  C.  I  do  not  know 
whether  these  lists  are  correct.  Herbert  Knox  Smith's  conclusions 
are  so  absolutely  unfounded  from  the  data  presented  by  himself  that, 
for  the  sake  of  the  argument,  1  am  quite  willing  to  conce<Ip  tluit  the 
directors  >vere  as  stated  and  that  the  amotmt  of  developed  ami  un- 
developed horsc*power  controlled  by  the  various  companies  lifted  in 
groups  A,  B,  and  C  were  as  claimed. 

Now,  on  this  questicm  of  alleged  control  throtigh  common  dire<*- 
tors — being  in  a  givat  many  instances  control  through  a  single 
director  conunon  to  two  companies — this  conunittee  has  had  pre- 
6ente<l  to  it  a  diagram,  which  was  also  presented  to  the  House  rom- 
mittee,  showing  a  claimed  interlwking  relaticmship  of  various 
public  utilities  in  the  United  States. 

Senjitor  Smoot.  It  is  on  page  382  of  the  House  report- 
Mr.  Daiil.  Thank  you.  Senator  SnuMit. 

This  map  was  exhibited  here  at  one  of  the  hearings — ^I  think  at 
the  second  hearing.  It  looked  bad.  It  hooked  \ery  Imcl.  A  niNiMl 
!ns]>ection  of  the  nuip  gave  one  tlie  impression  that  there  might  l-e 
an  (K'tupus  consiuning  the  vitals  of  the  peonle  of  the  country.  Now, 
how  was  this  map  prepared  and  exactly  wliat  principle  was  applitnl 
in  nuiking  this  graphic  rej)re.s(»ntati(m  of  alleged  interlocking  in- 
terests J  A  large  numljer  or  companies  are  placed  in  one  column  and 
the  same  companies  are  repeated  in  the  opposite  eolunm,  and  then  n 
line  is  (lra^\n  for  each  director  from  any  one  company  in  %\hich  he  is 
n  director  to  the  other  companies  in  the  op]>f>site  column  in  which  he 
may  also  l)e  a  dire<'tor.  So  that,  if  vou  take  the  first  10  c(»mpunies 
in  the  list  an<l  as*<ume  that  one  msui  is  a  dirertor  in  each  of  theM*  10 
companies,  according  to  the  principle  upcm  which  this  map  was  pre- 

rmred,  you  woidd  draw  a  line  from  the  first  company  in  the  left- 
land  colunm  in  wluch  he  is  a  director  to  each  one  of  the  nine  cofu- 
panies  in  the  right-hand  cohmm  in  \>hich  he  might  also  Ih»  a  tlirector, 
and  then  you  would  <lraw  a  line  from  each  one  of  the  other  nine 
companies  in  the  left-band  column  to  each  one  of  the  other  nine  com- 
panies in  the  right-hand  cohunn.     This  is  the  result  of  duplicating 
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the  names  of  the  various  companies  and  presenting  them  in  two 
columns.  In  other  words,  the  artist  who  prepared  this  map  would 
draw,  in  the  case  I  put,  nine  lines  for  each  company  in  which  there 
might  be  a  single  common  director  in  the  other  nine  compan^ies, 
resulting  in  90  lines  for  one  director  in  10  companies.  There  would 
not  be  one  line  for  each  director.  There  would  not  be  two  lines  for 
each  dii-ector,  but  there  would  be  a  progression  of  lines  for  each 
director,  increasing  and  depending  upon  the  number  of  companies 
in  which  he  might  be  a  director. 

I  have  had  prepared  a  small  chart  showing  just  how  this  prin* 
ciple  works,  because  I  thought  it  might  interest  the  committee  to 
understand  the  inaccurate  and  misleading  character  of  this  so-called 
interconnectins  directorate  map.  Please  note  that  the  map  has 
printed  on  it  the  statement  that  "  each  line  represents  one  director.'* 
That  may  be  true  as  far  as  it  goes,  but  it  is  also  true  that  one  di- 
rector is  represented  by  a  great  many  lines.  For  instance,  on  this 
map  appear  the  names  of  nine  companies  in  which  Mr.  S.  Z.  Mitchell 
is  a  director.  They  are  as  follows:  American  Cities  Co.,  American 
Gas  &  Electric  Co.,  American  Power  &  Light  Co.,  Electric  IJonil  & 
Share  Co..  Electric  Utilities  Corporation,  Alontana  Power  Co.,  Kail- 
toads  &  Power  Development  Co.,  Securties  Corporation  General, 
Vtiih  Securities  Corporation.  Lines  are  drawn  from  these  various 
companies  in  the  left-hand  column  to  the  companies  opposite  so  as 
to  aggregate  72  lines  for  Mr.  Mitchell  alone,  because  he  is  a  director 
in  nine  different  companies. 

I  have  here  a  rough  drawing  which  gives  an  ocular  demonstration 
of  the  principle  applied  in  preparing  this  so-called  interconnecting 
directorate  map.  This  drawmg  which  I  have  before  me  shows,  fii-st, 
two  companies  witli  one  common  director,  and  there  are  two  lines, 
one  from  A  in  the  left-hand  column  to  B  in  the  right-hand  column, 
and  one  from  B  in  the  left-hand  column  to  A  in  the  ri^ht-hand 
column.  The  next  illustration  shows  the  application  of  Uie  same 
j)rinciple  to  four  companies  with  one  common  director.  In  stich  a 
case  tne  author  of  the  interlocking  directorate  map  would  draw  a 
line  from  A  in  the  left-hand  column  to  B,  C,  and  D  in  the  right- 
hand  colunm,  and  from  B  in  the  left-hand  column  to  A,  C,  and  D  in 
the  right-hand  column,  and  so  on,  resulting  in  12  lines  for  one  in- 
dividual, a  director  in  four  companies.  The  next  illustration  on  this 
drawing  shows  the  result  of  one  common  director  in  10  companies. 
The  companies  are  lined  up  in  two  columns,  and  one  director  in  the 
10  companies  results  in  90  lines,  and  makes  a  very  impressive  appear- 
ance of  extensive  interlocking  connections. 

1  do  not  think  this  so-called  interlocking  directorate  map  is  worthj 
of  any  further  time  or  attention.  I  merel^v  wish  to  submit  this 
demonstration  of  the  extremes  to  which  well-intentioned  people  may 
po  in  their  efforts  to  bolster  up  and  substantiate  a  preconceived 
theory  which  has  no  foundation  in  fact.  This  map,  submitted  at  the 
House  hearings,  is  a  graphic  representation  of  the  optical  illusion — 
just  as  Herbert  Knox  Smith's  figures  result  in  a  mental  delusion — 
of  the  tremendous  control  of  water  power  in  the  TTnited  States. 

Senator  Smoot.  Do  you  want  that  to  go  into  the  record? 

Mr.  Daiil.  I  should  be  very  gUd  to  have  it  made  a  part  of  the 
I»rriceedings. 

The  Chairman.  That  may  be  done. 
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(The  map  referred  to  is  as  follows:) 


One   director   In    two   cumpantes. 


One  dtr(H:tor  lo  four  com  pan  leu. 


NoTK.—  lllniitniriDff  the  deceptive  rrtnitt  which   mny   be  ohtiilned  by  rmplojiac   fW 
method  lilted  lo   the  chart  of  lotercoonectlng  directorates  Introdm-cd  before  the   Houv 
(^ommlttee  on  the  Public  I«anda. 
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Mr.  Dahl.  I  think  the  committee  may  be  interested  in  the  mvirfr 
in  which  this  claim  of  control  through  oiie  common  directDr  ^^^ 
called    to    my    attention.    This    interconnecting    directorate   nni 
foimd  on  page  382  of  the  Umise  committee  hearmgs,  was  shown  t 
me  shortly  after  its  introduction  before  the  Kouse  committee,  nri 
my  informant  had  given  the  map  some  attention  and  had  devnt»-.: 
some  time  with  a  magnifying  glass  to  tracing  the  lines  of  contn : 
from  Electric  Bond  &  Share  Co.  to  other  companies,  and,  in  shon- 
ing  me  these  lines  of  control,  he  said,  "  Here  is  a  line  of  control  fr  r. 
Electric   Bond   &   Share  Co.   to   American    Light  &  Traction  ( • 
Electric  Bond  &  Share  Co.  is  {mi  down  here  as  controlling  .Vii»»r 
ican  Light  &  Traction  Co."     I  said  to  him  '*  Now,  that  is  vf  ry  :r, 
toresting  to  me.     I  know  »  little  something  about  the  l>UMnf'>vv  .•' 
Electric  Bond  &  Share  Co.     I  know  that  it  does  not  own  a  dollar- 
woith  of  the  securities  of  American  Light  A  Traction  Co.     I  kii^'* 
we  have  nothing  to  do  with  that  company.     I  do  not  even  kiv" 
what  properties  American  Light  A  Traction  Co.  owns,  and  I  wo  . 
like  to  l>e  informed  how  some  industrious  outsider  knows  so  m\>  n 
about  the  business  of  our  com|>any  that  he  can  put  ns  down  in  a 
published   record  before  a  committee  of  a   House  of  Congix^^s  a> 
controlling  the  American  Light  &  Traction  Co.''    So  I  si»nl  f<'»  a 
manual  containing  lists  of  the  directorates  of  various  public*  uii'i 
ties  and  examined  the  list  of  directors  of  American  Light  &  Tm-- 
tion  Co.,  and  I  found  there  one  director  whom  I  knew  to  F>e  a  d; 
rector  of  Electric  Bond  &  Share  Co.    That  was  Benjamin  Sirori:. 
jr.,  who  is  now  the  governor  of  the  Federal  Reserve  Bank  in  the  ctv 
of  New  York.     He  was  a  director  of  Electric  Bond  *  Share  Co.  ani 
of  American  Light  &  Traction  Co.    But  I  didn't  know  whether  tlie 
ingenious  artist  who  made  this  ma^)  conchuled  that  KltH-tric  lUuul  x 
Share  Co.  controlled  American  Light  &  Traction  Co.,  or  whether 
American  Light  &  Traction  Co.  controlled  Electric  Bond  *  Sli:ire 
Co.,  nor  did  I  know  what  the  rest  of  us  ir>  directors  of  Eloittir 
Bond  &  Share  Co.  were  doing  while  Mr.  Strong  c<mtro]letl  us  f«»r 
the  benefit  of  the  American  Light  A  Traction  Co.,  nor  diti  I  kn^^^^ 
what  the  other  14  or  15   directors  of  the  Anierican  Light  A  Tra<*ti«>n 
Co. — however  many  there  may  l)e — were  doing  while  Mr.  Stror.jr 
controlled   it  for  the  l)enefit  of  Electrie   Bond  &  Sluu*e  Co.     Tiif 
ridiculous  method  of  building  up  the  clnim  of  concentration   nrd 
control  of  water  powers  of  tbe  Cnited  States— a  claim  circulate! 
iin<l   scattei'cd   broadcast   throughout    the   coimtrv — can   not   l¥»,   jt 
6et»ms  to  me.  more  aptly  illustrated.     So  much  for  the  genera!  c*»n- 
centration  and  contn»l  of  water  powers. 

The  charge  is  next  nuide  that  there  is  a  cf>ntro|  of  undevelnfv*  I 
water  powers,  and  one  of  ihe  charges  made  by  Mr.  Pinchet  liefore  th  ^ 
committiH* — and  I  heard  him  make  the  same  charge  about  a  year 
ago  l)efoi*e  the  National  (Conservation  (^ongress — is  that  tbe  water- 
power  interests  of  the  Cni(ed  Stntes  speml  money  to  gobble  up  the 
undeveloped  water  powers  and  thnt  they  have  spent  their  i\u\*\ 
brains,  and  money  to  acipiiiv  undeveloped  water  ]>o\ver*?  to  hold  for 
speculative  purposes.  And  in  the  figures  subiuilted  to  thi^  n»tn- 
mittee  Mr.  1  inchot  presents  the  tremendous  growth  of  the  c<uitrol  of 
undeveloped  water  powers  bv  the«-e  various  irroups  of  interots  and 
deals  with  it  in  the  sjime  manner  as  Herbert  Knox  Smith.  excr«»t 
that  I  do  not  know  whert»  Mr.  Pinch<it  obtained  his  figures  sliowinjr 
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the  growth  of  the  control  of  undeveloped  water  powers.  But  I  do 
make  this  assertion,  that  it  is  absolutely  impossible  to  retain  control 
of  the  undeveloped  water  powers  of  the  United  States  against  the 
public  interests^  and  I  am  very  much  inclined  to  challenge  Mr.  Pinchot 
and  any  of  his  friends  to  show  one  single  undeveloped  horsepower 
which  is  controlled  by  Electric  Bond  &  Share  Co.,  the  General 
Electric  C0.9  or  any  oi  the  so-called  ^^  General  Electric  companies  ^ 
which  can  be  economically  developed  and  where  there  is  a  market  to 
be  supplied  by  the  development.  I  challenge  him  to  point  out  one 
single  horsepower  in  that  situation  controlled  by  our  company.  And 
our  company  is  stated  by  Mr.  Herbeit  Knox  Smith,  in  his  report,  to 
be  one  of  tlie  most  aggressive  of  the  so-called  General  Electric  com- 
panies. What  are  the  facts?  WTiy,  out  in  Senator  Smoot's  State, 
Utah,  we  are  interested  in  the  Utah  Power  &  Light  Co.,  and  that 
i-ompany  to-day  is  building  a  development  on  Bear  River  at  an  ex- 
penditure of  something  over  $1,000,000,  where  there  is  as  yet  no 
market  for  the  power  to  be  generated  at  this  plant.  I  refer  to  the 
Oneida  plant,  which  is  located  on  the  Bear  River  in  Idaho,  but 
which  will  have  transmission  lines  running  down  to  Salt  Lake  City. 
This  plant  will  have  a  continuous  capacity  of  10,000  kilowatts,  and 
the  original  installation  will  be.  I  believe,  20,000  kilowatts,  and  the 
plant  will  be  used  as  a  peak  puller.  Now,  there  is  no  market  for  that 
power  at  present,  but  we  are  actively  trying  to  develop  a  market — we 
are  hoping  to  develop  a  market  and  we  are  hoping  to  sell  that  power. 
And  we  ai^  not  only  making  that  development,  but  we  are  doing  it 
iinrler  a  revocable  permit  issued  by  the  Secretary  of  the  Interior. 

N'ow,  it  may  very  well  be  said,  "  It  is  claimed  you  can  not  develop 
under  revocaole  permits — it  is  stated  you  can  not  finance  such  de- 
velopments." That  is  perfectly  true,  but  it  happens  that  a  large  com- 
pany with  a  great  deal  of  property  which  it  o\vns  in  fee  can  estab- 
ibih'a  credit  and  can  raise  money  on  its  credit  and  not  on  the  credit 
of  the  title  which  it  has  to  the  development,  and  that  is  the  case  with 
ihe  Utah  Power  &  Light  Co.  and  the  Oneida  development.  The 
money  necessary  for  that  development  is  not  being  raised  by  the 
rale  of  bonds  against  that  particular  development,  because  the  com- 
pany can  not  sell  a  bond  on  the  strength  of  its  title  to  the  Oneida 
plant,  but  it  is  being  raised  on  the  credit  of  the  people  making  the 
•levelopment.  A  man  of  large  financial  resources,  with  a  revocable 
permit,  who  could  not  organize  a  company  and  sell  bonds  on  the 
strength  of  his  title,  based  upon  the  permit,  might  go  to  a  bank  and 
raise  the  necessary  fimds  on  the  strength  of  his  personal  credit. 
.\nd  that  is  analogous  to  what  is  being  done  at  Oneida. 

Senator  Cuirk.  Let  me  ask  jou  this :  You  have  gone  into  this  sub- 
ject, and  do  you  think  there  is  any  approximately  accurate  way  of 
€>timating  the  undeveloped  horsepower  in  the  United  States? 

Mr.  Dahl.  Senator  Clark,  I  think  my  opinion  on  that  would  not 
tie  worth  anything.  I  have  never  gone  mto  it  with  any  great  degree 
of  care.  There  have  been  so  many  different  estimates  made  and  it 
requires  such  a  combination  of  engineering  and  geological  knowl- 
edge that  I  do  not  feel  qualified  to  express  an  opinion. 

Thinking  it  may  be  of  interest  to  the  committee,  I  have  taken  from 
Herbert  Knox  Smith's  report  the  States  in  which  he  says  these  10 
groups  of  interests  control  the  water-power  development  locally. 
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Mr.  Smith,  on  page  158  of  his  report,  gives  a  list  of  the  SUC«8  which 
he  calls,  I  believe,  "States  involved  in  the  General  Electric  ffroup.* 
His  table  is  headed  "  Commercial  water  power,  de%'eloped  ana  under 
construction,  in  States  involved  in  the  General  Electric  groap«  the 
amount  of  power  in  the  General  Electric  group,  and  ita  percentagt 
of  the  total  in  these  States/'  In  this  table  he  givetf  the  control  of 
power  by  the  so-called  General  Electric  interests  in  California,  for 
instance,  as  29.2  per  cent  of  the  total  developed  power  in  that  State, 
and  in  Colorado  as  71.7  per  cent  of  the  total  developed  power  in  thtt 
State.  According  to  his  figures  Colorado  has  69,690  horsepower  de> 
veloped  and  under  construction,  of  which  he  claims  the  so-called 
General  Electric  group  controls  60,000  horsepower,  or  71.7  per  cent 
I  have  not  verified  his  statement  of  the  total  developed  power  in  anj 
one  of  these  States  or  that  portion  thereof  which  is  owned  by  the 
companies  listed  in  the  so-called  General  Electric  group.  I  hare 
however,  analyzed  the  method  by  which  he  builds  up  this  group,  and 
assuming  that  the  General  Electric  Co.  itself  actually  does  own  71 
per  cent  of  the  developed  horsepower  in  the  State  of  Colorado,  whit 
of  it?  It  is  not  the  ownership  of  the  developed  power;  it  is  not  the 
percentage  of  control  of  developed  power  in  a  State  that  means  anj- 
thing.  The  only  significant  fact — and  even  that  may  not  have  sig- 
nificance— would  be  the  percentage  of  control  of  the  total  power  re- 
sources of  a  State.  Colorado,  according  to  the  figures  gi%*en  on  page 
65  of  Herbert  Knox  Smithes  report,  has  2,036,000  potential  hivrst- 
power,  as  computed  by  the  United  States  Geological  Survey  and 
revised  by  the  liureau  of  Corporations.  Now,  one  man  might  con- 
trol all  the  developed  water  power  in  the  State  of  Colorado.  And  it 
might  be  only  6,000  horsepower,  and  he  would,  tlierefore,  coolrol 
100  per  cent  of  the  develoi)ed  power. 

And  that  is  the  principle  which  is  applied  in  advertising  the  per^ 
centage  of  control  of  developed  |>ower  m  the  various  States  in  the 
Union.  And  it  is  given  as  a  profound  conclusion  which  should  in- 
fluence legislators  in  passing  upon  important  measures.  Of  oounv, 
the  only  rational  test  is  what  percentage  of  the  potential  power  of  • 
State  is  controlled  by  any  one  group  of  interests,  or  by  any  one  in- 
dividual, and  I  have  taken  the  liberty  of  copying  the  figures  given 
in  IIerl)ert  Knox  Smithes  report  on  page  ir>H,  showing  the  de- 
veloped horsepower  in  the  various  States  and  the  percentage  of  con- 
trol thereof  by  the  so-called  General  Electric  intei*ests,  and  then  I 
have  set  opposite  these  figures,  in  another  column,  the  estimates)  of 
the  potential  horsepower  in  the  same  States,  found  on  page  55  of  Mr. 
Smith's  report,  and  I  have  had  figured  the  percentage  of  that  po- 
tential power  which,  on  Mr.  Smith's  own  figures,  is  stated  to  lie  th*» 
developed  power  controlled  in  these  various  States  by  the  so-calKNl 
General  Electric  interest),  and  the  result  is  that  in  the  State  of 
California,  for  instance,  it  gets  down  to  1.^  per  cent  of  the  |K>tenti.il 
power  of  the  State,  and  in  the  State  of  Colorado  down  to  2.5  f>or 
wnt  of  the  potential  power  of  that  State,  and  so  the  percentaps 
vary  down  to  1  per  cent  in  Wisconsin  an<l  five-tenths  of  1  fvr 
cent  in  Michigan.  Acconling  to  Herliert  Knox  Smith  s  figures,  the 
total  commercial  power  developed  and  under  construction  in  the 
i-nited  States  was  2.3*25,757  horst»|>ower,  of  which  he  claimed  the 
so-called  General  Electric  group  controlled  913,116  horsepower  de- 
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veloped  and  under  construction,  or  40.4  per  cent  of  the  total.  But, 
taking  the  potential  water  power  of  the  United  States,  as  given  on 
page  55  of  Mr.  Smith's  report,  at  45,209,000.  it  shows  that  the  939,115, 
even  if  controlled  by  the  so-called  General  Electric  group — and  I  have 
shown  it  is  not — ^would  be  only  2.1  per  cent  of  the  total.  I  have 
ah'eady  shown  and  shall  show  further  that  there  is  no  such  thing  as 
control  for  speculative  purposes  of  undeveloped  horsepower.  I 
should  like  to  have  this  table,  prepared  as  above  described,  incorpo- 
rated as  a  part  of  the  record. 
(The  table  above  referred  to  is  as  follows:) 


Tabik  17.— Commercial  water  power,  developed  and  under  construction.  In 
SUtei  biTolved  In  the  General  Electric  grotip,  the  amount  of  power  In  the 
General  Electrte  group,  and  its  peroontage  of  the  total  in  these  States. 
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poA'er). 
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Potential 
water  po  er 
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by  the 

United  Stotes 

Geological 

Survey  and 
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the  Bureau  of 
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(p.  55,  Her- 

Dert  Knox 

Smith's 

report). 


Per  cent  of 
control  of 

such 

potential 

po  A  er  bj 

Oonerai 

Electric 

groui 


Total ,    2,325,757  i    839,115  j         40.4  I      45,209,000 


QkU  lorsia.. 
Coloraklo... 
Florida.... 
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U  s 

Misvidiusetts... 

UiHii^an 

Hinnemta 
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N^    Hiuapahire. 

NV- York 
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Pmn^ylvania 

Ho'ith  i>skota... 
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429,467 

00,690 

5.000 
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398.038 
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95, 777 
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1.760 
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09.260 
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150,620 

37.260 

55.760 

135.000 

2,000 

164,380 
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n.7 

28.0 
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39.6 
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1.7 
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58.2 
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&3 
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2,036.000 

16.000 
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458,000 
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352,000 
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7,935,000 
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1  Herbert  Knox  Smith's  report,  p.  158. 

Xnw,  it  is  impossible,  as  I  said  a  moment  ago,  for  anyone  to  con- 
trol, for  speculative  purposes,  the  undeveloped  water  powers  of  the 
country.  The  members  of  this  committee,  particularly  those  who 
reside  in  the  western  States,  know  that  before  any  development  can 
l>e  nijide  a  water  right  must  be  obtained  from  the  State,  and,  under 
(he  laws  of  all  of  the  States  with  which  I  am  familiar,  the  develop- 
ment must  follow  within  a  certain  length  of  time — ^the  development 
mu.st  lie  commenced  within  a  certain  period  and  completed  within 
i  certain  additional  period.  And  it  is  written  indelibly^  into  the 
con>titution  and  laws  of  these  western  States  that  beneficial  use  of 
crater  in  the  hasiJi^  the  meaf<ure^  njid  the  limit  of  the  rights  and  when 
yoii  stop  using  it  you  lose  your  right.  So,  I  say,  there  can  be  no  con- 
trol of  undeveloped  water  powers  of  the  West  for  speculative  pur- 
P'lses.  The  only  theory  on  which  control  of  undeveloped  water 
power  can  be  claimed  is  ownership  of  all  the  real  estate  necessary 
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for  the  development  and  the  water  right  from  the  State,  and,  where 
public  land  is  necessary  for  the  development,  a  permit  from  the 
Federal  Government,  under  which  th^  project  can  be  financed  and 
an  existing  market  to  absorb  the  power,  ^d  the  only  theory  upon 
which  a  claim  could  be  made  of  control  of  undeveloped  water  power 
in  the  eastern  States,  where  developments  might  be  made  upon  or 
in  navigable  waters,  would  be  where  the  company  had  obtained  per- 
mission and  authority  from  the  Congress  of  the  United  States  to  cr in- 
struct upon  or  in  the  navigable  waters  and  had  obtained  its  rigiit^ 
from  the  State  and  had  all  the  land  necessary  for  the  development. 
and,  after  all  these  rights  were  obtained,  it  would  not  necessarily  fol- 
low that  the  control  of  such  undeveloped  power  would  be  immiral 
to  the  public  interests,  unless  also  an  existing  market  required  the 
power  and  the  company  refused  to  develop.  So  that,  I  say,  taking 
the  western  situation  and  the  situation  on  the  navieable  waten$  in 
the  East,  and  considering  the  rights,  both  State  and  XationaU  pre- 
requisite to  a  water  po\vt*r  developinont,  there  is  and  can  be  in  the 
nature  of  things  no  control  of  undeveloped  water  powers  in  the 
United  States  inimical  to  the  public  interest. 

In  dealing  with  the  subject  of  common  directors  there  is  one  con- 
sideration 1  omitted  which  I  think  verv  properly  shouhl  l>e  bron^rlit 
to  the  attention  of  this  committee,  and  that  is  tliat  the  effort  iipon 
the  public  welfare  of  common  directoi*s  in  various  companies  »»«»nw 
to  be  considered  in  a  vngue  and  fanciful  sort  of  a  way,  without  uny 
actual  realization  of  the  facts  of  business  life.  For  instance,  it  sivins 
to  be  considered  as  something  disadvantageous  to  the  public  that  Mr. 
Mitchell,  who  is  president  and  a  director  of  Electric  Rond  &  SIiutv 
Co.,  mi^ht  possibly  also  be  a  director  of  the  Pacific  Gas  &  Ele^'iric 
Co.,  doing  business  on  the  Pacific  coast,  and,  at  tlie  same  time  a 
director  of  the  Mississippi  River  Power  Co.,  doing  business  in  the 
Mississippi  Valley,  although  these  companies  ai'e  not  competitive 
and  have  nothing  in  common  except  being  engaged  in  a  similar 
enterprise.  *  Why  should  he  not  be  a  director  in  these  two  companii***  f 
Why  should  not  the  men  who  have  spent  their  lives  in  this  businex< 
and  who  know  it  from  the  groimd  up — the  men  who  have  had  ex- 
perience in  the  constnu»tion,  operation,  and  financing  of  these  pn>p- 
erties — why  should  not  these  be  the  very  men  to  sit  on  boards  of  <li- 
rectors  of  companies  engaged  in  this  business!  What  kind  of  men 
would  Mr.  Pii^chot  and  Mr.  IIerl)ert  Knox  Smith  select  for  the  dins-- 
torates  of  water-power  companies  in  the  United  States?  Do  they 
want  men  who  do  not  know  a  kilowatt  funn  a  handsaw?  The  nw»n 
who  have  had  experience  and  have  the  knowledge  nve  exactly  tlu 
kind  of  men  who  nnturally  in  the  normal  development  of  this  bn*»i- 
ness  are  sought  ainl  shouhl  l»e  sought  and  who  are  found,  and  sixuild 
be  f(>un<l,  on  these  Ixmnls  of  directors. 

Senator  Norris.  Assuming  that  to  be  just  as  you  say,  don^t  you 
think  that  is  an  argimu»nt  why  there  should  l)e  regiilationt 

Mr.  Daiil.  Not  regulation  except  where  competition  might  residt 
Wtween  companies,  and  that  depen<ls  up(»n  the  further  que9!tion 
whether  or  not  competition  in  the  public  utility  business  is  desirable. 

Senator  Xorkis.  Admitting  that  competition  is  not  desirable^  dcH»rt 
not  that  make  an  additional  argument  why  there  should  be  regida- 
tion  ? 


WATEB-POWER  BILL.  709 

Mr.  Daiil.  No  ;  I  do  not  think  so,  but  I  do  think  that  is  a  question 
for  Congress  to  deal  with  in  the  broad  aspects  of  the  situation,  a 
question  applicable  to  all  power  companies,  and  not  oXily  power  com- 
panies, bur  to  all  the  business  of  the  United  States. 

4Senator  h orris.  That  is,  a  system  of  regulation! 

Mr.  Daiil.  But  really  in  a  matter  before  the  Committee  on  Public 
Lands  involving  legislation  as  to  water-power  development  on  the 
pi:l)Iic  domain  it  seems  to  me  somewhat  illogical  to  take  up  the  ques* 
t*Mi  of  interlocking  or  interconnecting  directorates,  because  that  is 
not  a  water-power  question,  but  it  is  a  question  involved  in  everj 
business  engaged  in  interstate  commerce,  and  Congress  has  dealt 
with  that  precise  question  in  the  Clayton  Act  recently  passed.  By 
the  terms  of  that  act  it  is  provided : 

Tbnt  from  and  after  two  years  from  the  date  of  the  approyal  of  this  act  no 
person  at  the  same  time  shall  be  a  director  in  any  two  or  more  corporations 
any  oae  of  which  has  capital,  surplus,  and  undivided  profits  aggregating  moro 
Uicin  $1,000,000.  enguged  in  whole  or  in  part  in  (Commerce,  other  than  banka» 
banking  associations,  trust  companies,  and  common  carriers  subject  to  the  act 
to  regulate  commerce,  approved  February  fourth,  eighteen  hundred  and  eighty* 
Beven.  if  such  corporations  are  or  shall  have  been  tberetofore,  by  virtue  ot 
their  business  and  location  of  operation,  competitors,  so  that  the  elimination  of 
competition  by  agreement  between  them  would  constitute  a  violation  of  any  of 
the  provislona  of  any  of  the  antitrust  laws. 

Congress  had  this  question  before  it  in  dealing  with  the  broad  busi- 
ness problems  of  the  country,  and  these  problems  are  thought  by  many 
to  have  been  solved  by  recent  congressional  lesielation.  I  say  Congress 
had  that  question  before  it  and  it  legislated,  not  against  common  di- 
rectors generally,  but  against  common  directors  between  corporations 
competing  in  interstate  commerce  and  having  certain  capital,  surplus, 
and  imdivided  profits,  and  then  only  where  tne  elimination  of  compe- 
tition by  agreement  between  such  companies  would  constitute  a  viola- 
tion of  the  antitrust  laws.  It  is  thought,  very  properly,  that  the 
elimination  of  competition  between  interstate  power  companies  would 
tiot  constitute  a  violation  of  the  antitrust  laws,  because  such  competi- 
tion is  not  in  the  interests  of  but  actually  contrary  to  the  interests  of 
the  public.  Neither  did  Congress  attempt  to  legislate  against  com- 
mon directors  in  corporations  competing  in  purely  intrastate  com- 
merce, and  very  properly,  because  Congress,  as  you  well  know,  has 
DO  jurisdiction  whatever  over  that  subject.  If  the  State  of  Uolo- 
rado,  for  instance,  desires  to  permit  common  directors  between  com- 
peting companies  engaged  in  intrastate  business  wholly  within  the 
confines  of  Colorado,  is  it  not  entitled  to  do  it?  Should  the  Con- 
gress of  the  Ignited  States  attempt  to  say  to  the  State  of  Colorado, 
'*  You  can  not  have  such  common  directors?  "  Should  the  Congress 
of  the  United  States  say  to  the  State  of  Colorado,  "  You  can  not 
promote  and  encourage  monopoly  in  the  public-utility  business  in 
your  State,  where  such  business  is  wholly  intrastate,  if  your  people 
lx4ieve  that  the  public  interest  will  be  thereby  promoted?"  I  say 
0»ngre«s  has  dealt  with  that  question  just  as  thoroughly  and  as 
broadly  as  it  can,  and  the  remaining  question,  if  any,  of  common 
directors  between  competing  companies  engaged  wholly  in  intra* 
state  business  is  solely  a  question  for  the  various  legislatures  of  the 
various  States  of  the  Union,  and  particularly  is  this  true  in  view 
of  the  fact  that  a  great  many  of  those  States  have  already  written 
into  their  laws  a  prohibition  against  competition  except  with  the 
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consent  of  the  State  authorities.  The  State  of  Wisconsin,  for  ex- 
ample, has  had  a  public-service  commission  for  about  10  years  arnl 
during  that  tifne  the  utilities  of  that  State  have  \>een  protecteil  in 
their  existing  territory  against  competition  by  new  pn>jects,  n^- 1 
before  any  such  competition  can  be  initiated  a  certifiate  that  pub!i«" 
convenience  and  necessity  will  be  promoted  therel)y  must  l»e  i»l)- 
tained  from  the  public-service  commission  of  the  State  of  Wis«"<'n- 
sin.  And  I  am  informed  that  during  all  that  time  there  has  r.<'t 
been  granted  one  single  certificate  of  convenience  and  nece^Kitr. 
t<ini  yet  it  is  not  clninuMl  that  ^he  Wis<»cmsin  commission  is  not  pro- 
tecting the  interests  of  the  public.  They  are  protecting  the  iiit»r- 
ests  of  the  public,  and  no  commission  in  this  country  is  more  higlily 
considered  or  has  greater  influence.  And  this  has  been  written  irUo 
the  law  of  Wisconsin,  and  this  law  has  been  enforced,  and  there  \z 
no  complaint,  so  far  as  I  know,  with  that  enforcement,  and  tliere  is 
no  complaint  of  the  lack  of  competition.  And  yet  your  question  ti> 
me  would  imply  that  the  Couirress  of  the  United  States  should  j^ut 
to, the  State  of  Wisconsin,  "We  d(»n't  like  the  way  ynu  run  y«  ..r 
intrastate  business  and  vou  must  nm  it  the  way  we  want   vou  to.** 

Senator  Noiuns.  If  you  are  referring  to  my  question,  I  do  n«»t 
think  that  is  borne  out  at  all,  if  you  mean  the  question  I  asked  voi. 

Mr.  Dahl.  Yes,  Senator  Norris. 

Senator  Noruis.  I  asked  you  about  regtdation. 

Mr.  Daiil.  Senator  Norris,  I  can  disi)ose  of  that  very  quickly.  I 
am  in  favor  of  regulaflon.  I  am  in  tavor  of  regulation  of  e\4Ty 
public-utility  corporation  engaged  in  business  in  the  Tnitecl  Stnt<>. 
and  in  every  State  in  which  we  do  business  we  wel<'ome  n»«ndati*»n. 
As  a  business  proposition,  I  do  not  care  personally  whether  tKi* 
United  States  (iovernment  rejrulates  every  power  company  in  the 
United  States,  not  only  its  interstate  business,  but  also  its  intra- 
atate  business.  As  a  business  proposition,  I  do  not  care  whi<*h  it  i^. 
but  I  do  not  want  to  be  repidated  twice  by  conflicting  authoritic*^  I 
want  one  authority  to  which  I  can  go  and  find  out  what  I  must  do, 
and  I  don't  want  to  l)e  placed  in  the  position,  as  Judge  Shc»rt  n*- 
marked  the  other  day,  of  probably  having  to  go  to  two  jails  at  on«Y. 
I  want  to  make  my  position  on  that  point  perfectly  clear  to  you. 

Senator  Sm(K)T.  And  if  you  are  ivgulated  yoti  want  all  other  r<»m 
panics  engaged  in  the  same  business  to  be  regulatetl  in  the  same  way  * 

Mr.  Daiil.  Yes:  I  think  that  should  1h»  so,  of  coui-s**,  l>ecaUM»  if 
another  company  is  not  regtilnted  and  mv  company  is  n*gtUat<Ml.  I 
am  then  place<l  at  a  disadvantiige,  competitively  speaking. 

Senator  Xoiuus.  That  is  one  of  the  difficulties  I  think  all  of  us 
want  to  solve,  as  to  just  how  to  regidate.  Whether  it  should  lie  repu- 
late<l  by  a  Federal  commission  or  a  State  commission  is  a  very  im- 

f[)rtant  thing  for  us  to  consider,  but  l)ecause  a  man  i«  in  ftt%'or  of 
ederal  regulation  it  <bM»s  not  necessarily  mean  that  he  must  l»e 
wrong  and  the  fellow  who  favoi-s  State  repilation  must  be  right,  and 
vice  versa.  Hut  there  are  instanc<^,  and  we  have  them  right  here  in 
this  bill,  as  to  just  how  far  the  State  can  go  and  l>e  effective,  and  how 
far  the  Federal  (iovernment  can  go  and  l>e  effe<»tive. 

Mr.  Daiii,.  Now,  just  briefly,  one  or  two  concluding  considerations 
in  dealing  with  this  question  of  centraliration  and  control.  T  want  in 
leave  this  thought  with  the  committee.  The  very  people  making  this 
hue  and  cry  throughout  the  country  aljout  concentration  and  control 


WATEB-POWEB  BILL.  711 

themselves  argue  in  favor  of  unification  of  the  power  business  and 
the  coupling  up  of  power  sites  throughout  the  country.  In  other 
ifTords,  if  you  will  take  almost  any  address  or  paper  of  any  one  of 
those  who  allege  great  concentration  and  control,  you  will  find  that 
one  pace  refutes  the  conclusions  of  another  page,  because  they  not 
only  talk  about  the  dangers  of  concentration  and  control,  but  they 
turn  from  that  to  say  that  in  the  very  nature  of  the  power  business 
there  must  be  a  unification  of  development  because  it  tends  to  economy 
and  efficiency  in  operation  and,  therefore,  is  in  the  interest  of  the 
public.  I  want  to  give  you  one  or  two  quotations  from  the  testimony 
of  some  of  these  gentlemen.  First,  I  desire  to  quote  from  the  testi- 
mony of  Mr.  Clifford  Pinchot  before  the  National  Waterways  Com- 
mission, November  21-24,  1911,  on  the  development  and  control  of 
water  power.    Mr.  Pinchot  said : 

•  •  •  I  am  very  strongly  In  favor  of  the  consolidation  of  water-power 
plants,  coupling  them  up  over  large  areas.  The  argument  made  for  that  con- 
Holiiiutiou,  lu  the  brief  submitted  by  Mr.  Dunn,  on  behalf  of  the  American 
Iniitltnte  of  Electrical  Engineers,  is  absolutely  unanswerable*  and  I  have  long 
held  the  sniue  opinion.  Better  service  to  the  community  would  be  forthcoming 
If  water-power  companies  oi)erated  over  large  areas.  But  there  must  be  public 
control  of  their  operations  to  prevent  the  benefits  which  come  by  rejison  of 
Much  consolidation  from  being  translated  into  a  general  overcharge  on  the  cod- 
sumer. 

EXTRACTS  FBOM  1£B.  DUNN*S  TESTIMONY  BEFERRED  TO  ABOVE. 

It  iuui  been  suggested  that  with  the  growth  in  extent  of  large  hydroelectric 
distributing  systems  ultimate  interconnections  and  combinations  between  them 
might  establish  a  monoix)ly  and  permit  the  raising  of  prices  for  power.  Such 
interconnection  between  contiguous  hydroelectric  systems  offers  decided  and 
Inportaut  engineering  advantages.  It  improves  constancy  of  electrical  pres- 
sure and  enables  the  system  to  draw  power  from  two  or  more  independent 
power  plants. 

The  rainfall  occurring  at  different  times  on  two  or  more  separate  watersheds 
Is  thuB  made  to  benefit  all  of  the  consumers  on  the  combined  systems.  Such 
interconnection  also  permits  reduction  in  oi)ernting  expenses  and  assures  t)etter 
service  by  reducing  to  a  minimum  the  probability  of  total  interruptions  at  any 
time  from  line  troubles  or  otherwise.  The  investment  and,  consequently,  the 
cost  of  power,  can  be  reduced  by  combinations,  because  less  capacity  In  gen- 
erating machinery  to  serve  as  spare  plant  for  emergencies  need  be  installed, 
and  operating  expenses  can  be  reduced  by  rendering  repairs  easier,  owing  to 
greater  facilities  for  shutting  down  for  work  or  for  inspection.  Any  tendency 
toward  nilsing  the  price  of  power  as  an  accompaniment  of  such  combination 
Is  restrained  automatically  by  competition  with  steam  power  and  can  be  reg- 
oJated  by  Government  commission. 

Hon.  Walter  L.  Fisher,  in  his  testimony  before  the  same  commis- 
sion,  said : 

I  do  not  think  there  should  be  any  provisions  in  these  grants  against  so- 
called  combinations  or  monopolies,  but  do  believe  there  should  be  no  assign* 
ment  of  the  grant  without  the  permission  of  the  Government  I  think  hydro- 
electric development  is  essentially  monopolistic  and  should  be  essentially  mo- 
nopolistic In  its  character.  That  is  why  I  think  it  should  be  effectively  rega- 
lated.  I  think  they  should  have  the  advantages  of  the  control  of  the  market 
and  freedom  from  haras.sing  and  vexatious  competition  if  we  are  going  to  put 
them  under  the  disadvantages  of  effective  public  regulation. 

Mr.  Herbert  Ejiox  Smith,  on  page  95  of  his  report,  says: 

In  addition  to  the  general  tendency  toward  concentration  in  the  ownership 
Of  public  utilities  and  industrial  enterprises  there  are.  in  the  case  of  water 
power,  special  forces  contributing  to  this  end.    It  was  pointed  out  in  a  previous 
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Chapter  <p.  00)  that  the  highest  efficiency  and  economy  In  the  ntlllntloo  o( 
water  power  often  requires  the  unifying  of  development.  Su(*h  nniflcittitio  «r 
"coupling  up"  of  i)ower  developments  results  In  concentration  of  owner*:  ;• 
or,  at  least,  harmony  In  control. 

The  develponieut  of  large  water  powers  usually  costs  more  than  the  rp*]u*ri^ 
ments  of  the  average  manufacturer  will  justify  as  an  investment  for  p»vrr. 
Consequently  only  the  smaller  sites  can  generally  be  utilised  by  liidiw*!  t. 
manufacturing  concerns.  The  advance  of  electrical  8cleni»e  bus  mrde  It  ;-.'»- 
Bible  to  use  power  at  a  distance  from  the  point  of  generntlon,  snd  iw>  '  i 
greatly  extended  the  area  tbat  may  be  served  from  a  given  power  site.  TlwMt 
conditions  have  given  rise  to  the  "commercial"  development  and  dltitnliM- -u 
of  water  power  in  the  form  of  electricity  and  have  made  it  proliable  tli.  t  *\^ 
velopnients  at  most  of  the  larger  i)ower  sites  must  became  conuuercliil  prtv*  tt 
The  ndvantnges  of  coupling  up  sites  and  the  consequent  enlargement  of  |i«m.-* 
units  greatly  increase  the  costs  of  a  system  of  developmentSL  and  in  ni-< 
cases  an  aggregation  of  capital  is  necessary. 

Mr.  Smith  says  that  cenccntration  is  a  good  thing,  and  yet  he 
spends  a  great  deal  of  time  and  exhibits  a  great  many  figures  show- 
ing as  hostile  to  the  public  that  concentration  which^  in  another 
place,  he  claims  to  he  beneficial. 

Senator  Clark.  lie  wants  control  of  the  control! 

Mr.  Dahl.  That  is  something  we  are  all  in  favor  of,  5^nator 
Clark.  We  all  want  control  of  tlie  control,  and,  as  I  said  before,  «e 
hope  that  some  method  will  be  found  by  which  we  will  not  ha%'c  to 
be  controlled  more  than  once  nor  by  more  than  one  authority. 

I  thank  you. 

STATEMENT  OF  MB.  JOHN  D.  BTAH,  PBESIDEHT  OF  THE 

MONTANA  POWER  CO. 

Senator  Clark.  Mr.  Ryan,  before  you  begin,  I  would  like  to  sag- 
ffest  this  to  you:  of  course,  I  do  not  know  what  your  views  nuv  I*, 
but  we  have  had  a  great  many  criticisms  of  the  bill  and  very  little 
constructive  information,  and  I  would  like  some  of  the  gentlemen 
here  who  believe  that  there  ought  to  he  some  legislation  to  addrea 
themselves  to  the  bill  along  that  line.    Most  of  us  are  not  well  ac* 

Suainted  with  this  power  development,  or  anytliing  of  that  sorU  and 
myself  have  l>een  somewhat  at  sea.  We  wanted  to  set  the  best  bill. 
This  l)ill  is  presented  by  the  Interior  Denartment.  Now,  if  it  is  n^c 
a  good  hill  I  would  like  any  suggestion  that  will  aid  us  in  making  it 
a  good  bill. 

Mr.  Ryan.  Senator  Clark,  I  am  very  thankful  to  you  for  suggfsC- 
ing  that  I  might  l»e  able  to  make  some  constructive  suggcstiona  I 
will  sav  in  advnnre  that  I  am  entirely  in  accord  with  \oxiv  view  that 
a  good  bill  should  be  passed 

Senator  Clark.  I  am  not  saying  personally  that  any  bill  should  be 
passed. 

Mr.  Ryax.  It  is  my  firm  conviction  and  Iwlief,  in  the  interests  of 
the  whole  country  and  pnrticnlnrly  of  the  public-land  States  where 
there  are  Inr/re  water  power  developments  possible,  that  a  bill  shouM 
be  pas>ed,  if  p<  ssilile,  in  this  Congres.s.  And  I  will  say  in  advaniY 
that  from  the  standpoint  of  a  w  ater-power  man,  I  am  willing  to  tak* 
a  bill  that  is  not  perfect;  but  I  will  say  that  we  must  have  a  bill 
under  which  we  can  work. 

I  am  president  and  the  largest  individual  owner  of  the  Montani 
Power  (  o.  My  company  (I  will  si)eak  of  it  as  my  company)  ha5 
been  referred  to  in  the  reports?  of  the  Commissioner  of  Corponiti^ms. 
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• 

in  the  hearings  before  the  House  committee,  and  I  do  not  know  but 
what  it  has  also  been  referred  to  in  the  hearings  before  this  com- 
mittee as  one  of  the  General  Electric  group,  and  I  will  say  this  to 
you,  that  the  Electric  Bond  &  Share  Co.,  in  which  the  General 
Klectric  Co.  has  an  interest,  owns  an  interest  in  the  Montana  Power 
Co.  comparatively  small.  Mr.  Coffin,  chairman  of  the  board  of  the 
( Jeneral  Electric  Co.,  owns  a  personal  interest  in  the  Montana  Power 
Co.  that  is  comparatively  small ;  that  I  and  my  friends  and  the  group 
of  men  about  me  in  the  power  business  in  Montana  own  45  per  cent  of 
the  total  stocks  of  the  Montana  Power  Co.  to-day,  and  of  that  45  per 
cent  85  per  cent  is  owned  by  residents  of  the  State  of  Montana. 

To  make  our  position  clear 

Senator  Clark.  Thirty-five  per  cent  of  the  45  per  cent? 

Mr.  Ryan.  Thirty-five  per  cent  of  the  total  stock  of  the  corpora- 
tion is  owned  by  residents  of  the  State  of  Montana. 

Senator  Sobinson.  Leaving  10  per  cent  of  the  total  stock  owned 
Sy  nonresidents? 

Senator  Clabk.  No  ;  65  per  cent. 

Senator  Robinson.  Ten  per  cent  of  the  total  of  45? 

Senator  Clark.  No. 

Mr.  Ryan.  The  organized  group  which  I  got  into  the  power  busi- 
ness with  me  we  consolidated  with  people  who  are  already  in  the 
business  in  putting  our  interests  together  and  consolidating,  the 
group  that  I  represent,  wound  up,  let  us  say,  with  45  per  cent  of  the 
total  stock  of  the  corporation,  and  out  of  that  45  per  cent  35  per 
cent  is  owned  by  residents  of  the  State  of  Montana.  In  other  words, 
people  residing  outside  of  the  State  of  Montana  were  my  partners  to 
the  extent  of  approximately  one-quart«r  of  what  we  held. 

Now,  if  you  will  pardon  me  for  saying  so,  I  think  I  am  well 
qualified  to  speak  on  this  subject,  upon  the  constructive  side  of  this 
subject.  The  Montana  Power  Co.  owns  and  operates  85  per  cent  or 
more  of  the  water  power  developed  within  the  State  of  Montana. 
We  have  been  charged  with  owning  a  very  large  percentage  of 
the  undeveloped  powers.  We  do  not.  Our  ownership  of  unde- 
veloped water  power,  if  we  except  powers  already  in  active  course 
of  construction,  is  infinitesimal  as  compared  with  powers  that  are 
susceptible  of  cheap  development  in  the  State  of  Montana. 

The  State  of  Montana  leads  the  States  of  the  Union  in  its  con- 
sumption of- electric  power  per  capita  of  population.  That  is  the 
result  of  the  development  policy  pursued  by  the  Montana  Power  Co. 
and  some  of  its  predecessors  (the  Butte  Electric  &  Power  Co.  and 
the  Great  Falls  Power  Co.)  in  seeking  and  obtaining  business  at  a 
very  low  price  in  competition  with  high-priced  coal  and  in  develop- 
ing sites  that  are  owned  in  fee  and  without  any  permits  or  without 
any  .such  conditions  as  people  who  did  not  own  sites  in  fee  would 
have  had  to  comply  with  up  to  the  present  time.  T  do  not  want  to 
be  controversial;  I  would  a  great  deal  rather  not  be,  but  I  want  to 
answer  a  statement  of  Mr.  Pinchot,  on  page  2l^Z  of  part  4  of  the 
report  of  these  hearings,  in  which  he  says  that  the  figiires  show  that 
instead  of  spending  money  to  develop  the  power  sites,  the  great 
water-power  interests  have  been  spending  money  to  acquire  and 
hold  water-power  sites  undeveloped,  to  meet  not  present  but  future 
demands.  In  other  words,  he  says  that  we  are  holding  them  for 
speculation. 
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I  have  heard  what  Mr.  Dahl  had  to  say  on  that  subject,  and  there 
has  been  a  great  deal  said  by  others  in  these  hearings,  and  I  have 
read  that;  but  I  want  to  call,  if  I  may,  Mr.  Pinchots  attention  and 
the  attention  of  this  committee  to  the  published  list  of  the  de\eIof>- 
ments  of  the  Montana  Power  Co.,  and  to  say  that  in  so  far  a*?  this 
company,  which  has  been  referred  to  as  one  of  the  large  water- 
power  concerns  goes,  we  are  going  to  prove  an  alibi,  as  far  as  hold- 
ing  sites  for  speculation  is  concerned. 

I  have  a  list  here  of  the  completed  hydroelectric  plants  and  in- 
stalled capacity.  It  is  not  necessary  to  read  them,  but  there  are  1.' 
completed  electric  hydro  plants  connected  in  the  system  of  the 
Montana  Power  Co.  and  all  owned  by  us,  with  a  total  in>tulh^d 
capacity  of  94,000  horsepower.  We  have  steam  reserve  plants,  the 
total  installed  capacity  of  which  is  8,000  horsepower.  Or,  in  other 
words,  we  have  a  total  installed  capacitv  of  102,000  horsi^powtr, 
hydroelectric  and  steam.  We  have  hydroelectric  powei-s  in  t!n» 
course  of  development  nt  the  (Jreat  Falls  of  the  Missouri  of  >'>.o«h> 
horsepower.  That  development  was  commenced  two  years  airo. 
It  is  80  per  cent  completed  to-day.  We  e.xpect  to  furnish  jMiwi-r 
from  that  plant  in  July  of  next  year  at  a  total  cost  exoi»e*lin:» 
$5,000,000.  We  also  have  under  construction  a  nlant  at  Thompsons 
Falls  on  the  Clarks  Fork  of  Columbia  River,  of  40,000  horsi»|Mmer. 
That  development  was  commenced  the  same  year  that  the  ilevehip- 
ment  I  last  spoke  of  wus  commenced,  and  that  development  will  be 
ready  to  furnish  power  and  is  under  contract  to  deliver  some  pow«*r 
as  early  as  the  15th  of  June  this  coming  year. 

Senator  Smoot.  Is  that  on  public  land? 

Mr.  KvAN.  On  lands  owned,in  fee  by  the  company.  Both  of  those 
developments  are  on  lands  owned  in  fee  by  tlie  company.  There 
also  have  been  added  to  the  plants  of  the  company  this  year  a  total 
of  r>,930  horsepower  in  additional  units  at  existing  develonments, 
and  there  is  partly  constructed  on  the  Missouri  River  anotner  de- 
velopment that  will  reach  40,000  horsepower  when  coniplete<l,  and 
on  which  approximately  three-quarters  of  a  miljion  dollars  has  l)een 
spent,  but  upon  which  work  has  l)een  suspended.  One  of  the  prin- 
cipal  reasons  for  this  work  having  l)een  stoppetl  is  that  there  is 
some  (fovernment  land  that  will  l)e  floded  by  the  dam  when  it  is 
completed,  and  up  to  the  present  time,  of  course,  we  could 'obtAin 
nothing  but  a  revocable  permit  under  which  we  could  proceed,  and 
while  we  could  develop  to  l)etter  advantage  at  the  point  where  that 
dam  is  bleated  on  account  of  its  partial  completion,  we  find  that  our 
securities  sell  l)etter,  we  are  able  to  get  a  l>etter  price  for  them,  we 
are  able  to  sell  them  more  freely  in  times  like  these  if  there  is  not 
any  question  at  all  involved  as  to  our  rights  to  our  dam  site  and  to 
the  lands  we  flood. 

Senator  Clakk.  Out  of  personal  curiosity,  may  I  ask  a  question 
in  connection  with  that  list  of  improvements  of  yours;  this  Great 
P^alls  project  which  you  say  you  own  in  fee,  do  you  know  who  wa« 
the  original  owner  of  that  lan<I  ? 

Mr.  Ryan.  I  do  not  know  who  took  title  from  the  Government^ 
Senator  (>lark,  but  the  (ireat  Falls  Power  Co.,  which  is  a  subsidiary 
of  the  Montana  Power  Co.  and  owned  entirely  by  it,  except  the 
qualifying  director's  shari^,  and  which  is  the  successor  to  the  Great 
Falls  Water  Power  A  Town  Site  C-o„  a  company  that  wan  organ- 
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ized  in  1888  or  1889  to  develop  the  water  powers  on  the  Missouri 
River  and  to  lay  out  the  town  site  of  Great  Falls.  It  was  controlled 
by  Mr,  J^mes  J.  Hill  and  the  Great  Northern  interests  for  20  years. 
But  in  1908  Mr.  Hill  and  I  had  some  negotiations  on  another  sub- 
ject. He  said,  "  You  are  in  the  power  business."  I  owned,  with  one 
other  partner,  the  electric-lighting  and  street-railway  business  in 
the  city  of  Great  Falls,  and  had  been  tryinjj  to  induce  Mr.  Hill 
to  develop  more  power  for  our  use.  He  said,  "  You  are  in  the 
power  business,  and  I  am  an  old  man  and  T  have  too  much  to  do, 
and  the  country  needs  this  development.  You  can  do  more  with  it 
than  anvl>odv  else,  and  if  vou  will  buv  it  I  will  soil  it  to  you."  And 
I  l>ouffht  it  from  him  in  15  minutes,  sitting  across  the  table,  although 
I  did  not  have  any  idea  where  I  was  going  to  get  the  money.  The 
fee  to  those  lands  passed  from  the  Government  20  years  before  that 
time.  They  were  held,  as  I  say,  by  the  predecessor  of  the  Great 
Falls  Power  Co.  (the  present  owner),  and  only  one  small  develop- 
ment was  made,  and  that  was  to  supply  a  smelter  built  at  Great 
Falls  in  1800  or  1889  with  power,  and  the  water  was  sold.  It  was 
not  a  hydroelectric  power.  In  those  days  there  was  not  any  such 
thing  as  long-distance  transmission,  and  the  power  had  to  be  used 
practically  at  the  site. 

Senator  Norrts.  That  is  fully  developed  now,  is  it  not? 

Mr.  RrAN.  It  is  about  60  per  cent  developed. 

Senator  Norris.  There  are  improvements  still  going  on  1 

Mr.  Ryan.  There  are  two  more  powers  along  this  stretch  of  land 
owned  by  that  company  that  can  be  developed  and  furnish  90,000 
horsepower. 

Senator  Norris.  When  it  is  fully  completed? 

Mr.  Rtan.  No.  When  it  is  fully  completed  the  Great  Falls  group 
of  powers  which  we  control  will  make  a  total  of  240,000  or  250,000 
horsepower. 

Senator  Norris.  Was  that  an  exceptional  proposition  there? 

Mr.  Rtan.  It  was  a  very  cheap  proposition. 

Senator  Norris.  How  far  did  the  water  naturally  fall  there? 

Mr.  Ryan.  The  water  falls  something  like  450  feet  in  9  miles. 

Senator  Norris.  How  many  dams  did  you  build  ? 

Mr.  Ryan.  With  the  one  now  under  constniction  and  which  will 
be  completed  early  next  spring  we  will  have  three  dams  completed. 

Senator  Norris.  From  that  you  supply  power  to  operate  the  street 
railways  ? 

Mr.  Ryan.  From  that  we  supply  power  to  operate  everything  in 
the  city  of  Great  Falls.  We  transmit  it  for  135  miles  to  Butte,  and 
we  are  selling  it  for  mining  uses,  industrial  uses,  and  we  transmit  it 
1<W  miles  to  Anaconda  for  the  use  of  the  smelter. 

Senator  Norris.  I  have  heard  a  great  deal  and  read  a  great  deal 
about  that,  and  I  have  a  great  deal  of  interest  in  connection  with 
that.    The  power  is  developed  right  at  the  city? 

Mr.  Ryan.  The  power  is  developed  from  the  city  to  a  distance  of 
9  miles  below. 

Senator  Norris.  Can  you  tell  us  what  the  consumer  in  Great  Falls 
pays  for  electric  light,  for  instance,  in  the  residence? 

Mr.  Ryan.  The  consumer  in  Great  Falls  pays  a  maximum  of 
9  cents  a  kilowatt  hour,  and  the  price  of  power  in  Great  Falls 
to  the  industries  in  Great  Falls  arops  from  9  cents  a  kilowatt 


716  WATER-POWER  BILL. 

hour  to  the  smallest  consumer  to  $20  per  horsepower  year  to  the 
large  consumer.  Th^  city  of  Great  Falls  pays  $25  per  horsepower 
year  for  its  current  to  operate  the  pumps.  The  city  pumps  water 
lor  its  own  use  from  the  river  by  electric  pumps  anci  pays'  our  cum- 
pany  $25  per  horsepower  year  for  doinj?  it. 

Senator  Norris.  If  you  reduce  that  to  kilowatt,  now,  what  would 
they  be  paying? 

Mr.  Ryan.  The  city  would  be  paying  virtually  ?v^r> — $,*^3  or  $^ 
per  kilowatt  year,  or  about  a  half  a  cent  a  kilowatt  hour. 

Senator  Norris.  Take  in  the  residence  district  for  people  using 
electric  light;  what  do  they  pay  per  kilowatt  hour? 

Mr.  Ryan.  C'ommencing  with  9  cents  per  kilowatt  hour.  But  the 
city  and  industries  use  tne  power  for  24  hours  a  day.  In  other 
words,  they  use  90  j)er  cent  of  all  tlie  power  set  aside  for  them« 

Senator  Norris.  Oh,  yes;  I  undei*stand. 

Mr.  Ryan.  And  the  amount  the  resident  uses  is  about  6  per  ooDt 
of  the  amount  set  aside  for  him. 

Senator  Norris.  I  understand  that,  but  what  I  want  to  get  at  is 
what  he  actually  pays. 

Mr.  Ryan.  lie  actually  pays  a  maximum  of  9  cents  a  kilowatt 
hour  on  a  minimum  consumption. 

Senator  Norris.  Nine  cents,  on  a  minimum  consumption! 

Mr.  Ryan.  Yes. 

Senator  Norris.  Take  the  ordinary  resident 

Mr.  Ryan.  The  ordinary  resident  would  probably  pay  somewhera 
around  7^  or  8  cents  per  kilowatt  hour.  But  you  unuerstand.  Sena- 
tor, of  course,  he  uses  it  for  only  one  or  two  or,  perhaps  at  most, 
three  hours  a  day 

Senator  Norris.  Oh,  yes;  I  understand  that.  I  just  want  to  get  at 
what  the  facts  are. 

Mr.  Ryan  (continuing).  And  the  equipment,  machinery,  and 
water  are  there  all  the  time. 

Senator  Norris.  I  know.  Of  course,  he  ought  to  pay  a  larger  pro* 
portion  than  the  man  who  takes  it  for  24  hours  a  day.  There  is  not 
any  doubt  about  that. 

Mr.  RrAN.  Now,  following  my  argtiment,  Mr.  Pinchot  was  wrong 
when  he  included  our  concern,  at  least,  although  he  did  not  name 
it,  he  included  it  with  the  rest  of  the  group,  as  among  those  havinxr 
undcveloi>ed  powers  for  the  purpose  of  s|)eculation.  And  I  win 
add^  speaking  of  hydroelectric  powers  alone  and  leading  out  with 
mine,  we  have  9I,0()0  horsepower  installed  capacity  now.  We  have 
16G/.)»30  horsepower  in  course  of  development,  or  260,930  installed 
and  in  course  of  deveh)pnu*nt.  We  also  hold  sites  undeveloped, 
and  here  is  a  printed  circular  advertihing  the  Ixmds  of  this  com* 
pany,  and  putting  our  best  fcM)t  forwanl,  as  to  what  we  own«  in 
order  to  l)e  able  to  sell  our  Ixmds  to  the  best  odvantage;  and  wo 
have  nndeveIo|H»d  K(>,M)0  horsepower,  or  less  than  fV.\\  |H»r  cent  of 
what  he  have  already  <leveU)ped  and  what  is  in  course  of  develop- 
ment, and  whidi  will  Ih»  rini.shed  tins  year. 

I  am  not  going  to  dwell  any  longer  on  that  point,  but  onlv  want 
to  refute  tbe  cbarge,  so  far  as  mv  company  is  c<mcerned,  that  w© 
hold  power's  for  speculation.  An<(,  furthermore,  I  want  to  say  that 
a  man  in  my  State  who  would  hold  the  powers  for  si)eculation 
ought  to  have  a  guardian  appointed  for  him.    There  is  more  water 
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power  in  the  State  of  Montana  than  can  be  developed  and  used  to 
advantaTO  in  the  lifetime  of  anybody  who  is  sitting  around  this 
table.  On  the  Madison  River  20,000  horsepower  can  be  developed 
every  5  miles  for  a  distance  of  60  miles.  On  Clarks  Forks  of  the 
Columbia  River  we  have  just  developed  40,000  horsepower.  We 
will  finish  this  year  a  development  of  40,000  horsepower  at  a 
natural  falls,  and  I  have  in  mj^  pocket  a  prospectus  of  an  enter- 
prising citizen  of  Montana  who  is  in  New  York  to-day  endeavoring 
to  raise  money  to  get  a  development  of  117,000  horsepower  within  10 
miles  of  our  dam  on  the  same  stream. 

Now,  the  possibility  of  controlling  or  of  monopolizing  power  in 
the  mountain  States,  such  as  Montana,  where  the  headwaters  of  the 
Mississippi  or  Missouri  and  the  headwaters  of  the  Columbia  rise 
in  the  middle  of  the  State  and  flow  out  of  it  and  drop  five,  six,  or 
seven  thousand  feet  in  going  out  of  the  State,  there  is  no  possibility 
of  monopoly.  Anybody  can  get  all  the  power  he  wants,  and  all  he 
needs  to  enable  him  to  develop  it  is  to  get  a  satisfactory  power  so 
that  he  can  raise  the  money  and  get  a  satisfactory  market  so  that  he 
can  deliver  the  power  when  it  is  finished. 

Senator  Clark.  Has  there  been  any  approximate  estimate  of  the 
possible  undeveloped  water  powers  in  Montana  ? 

Mr.  Ryan.  There  has,  but  I  do  not  remember  the  figures. 

Mr.  Dahl.  It  is  on  this  sheet,  Senator  Clark. 

Mr.  Ryan.  What  I  want  to  say  to  you  is,  if  there  is  a  monop- 
oly of  power  in  the  State  of  Montana  or  in  any  other  State,  in  my 
opinion,  the  public-land  States,  it  is  only  for  one  of  two  reasons: 
First,  that  the  power  can  not  be  developed  under  existing  laws  to 
advantage — ^power  that  has  to  be  developed  on  Government  land; 
and  second,  that  the  money  can  not  be  raised  to  develop  it.  If  there 
is  any  monopoly  it  is  a  monopoly  of  the  market. 

My  company,  furnishing  85  per  cent  of  the  hydroelectric  power 
made  in  the  State  of  Montana,  might  be  called  a  monopoly.  But  if 
we  have  any  monopoly,  it  is  only  a  monopoly  of  the  marlcet.  And 
let  me  tell  you  that  that  monopoly  was  jicquired  in  this  way :  When 
I  took  over  these  Great  Falls  powers  and  looked  into  the  question 
of  developing  a  market  for  them,  I  found  the  mines  of  Butte  and 
the  smelters  of  Anaconda  were  using  steam  power.  They  had  some 
electric  power,  but  not  much.  They  were  using  steam  power  to  the 
extent  of  about  35,000  horsepower.  That  was  costing  them  an  aver- 
age of  $85  per  horsepower. 

Senator  Smoot.  A  year? 

Mr.  Ryan.  Per  year.  The  lowest  single  cost  at  any  one  plant  of 
chose  companies  was  at  Anaconda,  where  they  had  a  uniform  load 
and  a  large  load;  and  the  lowest  cost  for  any  one  vear  that  they 
operated  was  something  over  $66,  and  it  ran  trom  tnat  up  to  $125 
and  $130  for  isolated  mines  where  it  was  expensive  to  get  fuel  and  hard 
to  reach.  We  made  one  contract  for  electric  power  to  be  delivered 
from  our  dam  at  Great  Falls,  130  miles  away,  and  took  over  all  of 
that  business  on  a  contract  for  the  life  of  the  mines  for  $30  a  horse- 
power year.  In  other  words,  we  saved  on  35,000  horsepower  to  that 
mining  company  at  one  swoop  $55  a  horsepower.  If  vou  can  calcu- 
late that  quickly  in  your  minds,  you  will  see  we  enable  that  mining 
company  to  carry  on  its  mining  operations  for  $2,000,000  less  money 
than  it  could  have  done  without  our  power.    In  other  words,  we 
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mine  about  4,000,000  tons  of  ore  a  year  in  the  mines.  We 
every  ton  of  ore  worth  50  cents  more  than  it  was  before  we  made 
that  contract.  Or,  to  put  it  the  other  way^  we  made  every  ton  avail* 
able  to  mine  at  a  price  of  50  cents  less  after  it  was  taken  out  thaa 
could  have  been  done  without  that  contract  Or,  in  other  words»  we 
enabled  the  mining  company  to  extract  at  an  equal  profit  ore  run- 
ning five  pounds  ot  copper  less  per  ton. 

^ow,  everyone  engaged  in  mining  knows  in  mining  opMeratioofl  od 
such  a  scale  such  as  we  have  in  Butte  there  are  tens  of  millions,  per- 
haps hundreds  of  millions  of  tons  of  ore  passed  by  that  is  too  low 
grade  to  pa^.  We  have  made  available  and  conmiercially  profitable 
tens  of  millions  of  tons  of  oi*e  by  that  contract. 

I  want  to  call  vour  attention  to  that  contract*  It  is  conservation; 
and  the  policy  ox  conservation  embodied  in  that  contract  refutes  the 
statement  made  hei*e  in  these  hearings  by  one  or  two  gentlemen — I  do 
not  ivmeml)er  just  who  they  were — that  the  price  of  electric  power 
is  going  to  be  regulated  by  the  price  of  steam,  and  that  the  electric- 
power  concern  is  simply  going  to  take  a  shaving^  off  the  price  of 
steam  power  in  onler  to  get  we  business.  That  is  not  the  policy. 
There  is  an  unlimiteil  power,  where  anybody  can  come  and  devdop 
it,  if  they  can  get  the  money  to  do  so  and  mid  the  market  to  use  it. 
That  has  not  lHH?n  the  case  with  u$«  and  I  do  not  think  it  will  be 
general.  I  Wliove  that  the  development  of  the  natural  resoarces  of 
the  State  which  are  ginng  to  result  from  these  cheap  powers  are 
worth  more  than  the  saving  that  could  be  calculated  on  the  present 
consumption  of  iH»ver  in  a  State.  In  the  State  of  Montana  the 
managv'r  of  our  ctunpany«  who  tjEilked  with  me  last  week  when  I  was 
out  thon\  toUl  me  there  was  only  one  <team  plant  operating  in  the 
StJite  of  Mi^itana:  that  iis  in  ihe  territory  we  cover.  And  they 
would  n«>t  Iv  oiHT^tir;:  that  unle:^^  there  was  some  special  reason 
>»hy  thov  vv  .\i  n*^  v><*  the  c'ov^tric  jv^^er:  for  instance,  steam  heat- 
ir.::  ,i»^i  t^\\t:'.o  V.cVt.r.sr  vvr.»  .ntv..  In  one  case  that  company  is 
o^r^Ni  I  V  o.:^l\t>s^  jiua  :r.  c:;^  .^r  l^o  other  instances  where  some- 
iV  *  c  *  f  {\\x  V  '  xi  i^rt^^  ^  ^  <.-  :  ov  can  o;>frate  mote  dieaply  by 

N.  ^»,  I  \w  X  ^^  >«>  I,.  X,  .  •  .;  u,-  *;  -.  •  is^  States  of  tbe  Union,  in 
r  <^  V  <  t'  ;  X 't  .^  '  '  V  .  >  <■  r*fr  ctr^t  of  the  business — 
:   c  >;.  :.-v  x-:  ;  .^  I  r  :.  ;^  f  .vc.<-zi:>t;oo  of  electric  power 
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be  glad  to  know  why  jou  think  Federal  legislation  is  necessary,  and 
what  for? 

Mr.  Rtan.  Federal  legislation  is  necessary,  in  my  opinion,  be- 
cause the  Government  owns  the  land  upon  which  many  power  de- 
velopments will  have  to  be  made  to  make  use  of  the  waters  of  the 
States.  I  am  not  opposed  to  the  theory  that  the  Federal  Govern- 
ment has  rights.  As  a  matter  of  fact,  I  do  not  care  anything  about 
it.  I  am  speaking  from  the  standpoint  of  the  practical  water-power 
man  who  has  invested  his  own  money  and  secured  the  money  of 
ether  people,  and  has  raised  $15,000,000  or  $20,000,000  in  the  last 
foar  or  five  years  for  that  purpose.  And  it  is  not  important  to  me, 
and  it  is  not  important  to  the  people  who  intrust  me  with  their 
money  to  put  into  these  enterprises,  what  the  legislation  is  to  be  or 
from  whom  the  company  gets  its  title,  as  long  as  it  gets  its  title,  an 
itndisputed,  clean  title  that  will  give  them  security  for  the  money 
that  they  put  into  those  enterprises. 

Senator  Works.  Assuming  that  to  be  so,  the  only  legislation  that 
senns  to  be  necessary  is  to  provide  some  way  by  which  the  <}ov- 
emment  can  part  with  its  title  and  invest  it  m  somebody  else  who 
desires  to  develop  the  power? 

Mr.  Ryan.  I  think  that  is  true. 

Senator  Works.  The  difficulty  about  the  situation  at  the  present 
time  is  that  the  Government,  imder  the  guise  of  providing  for  dis- 
posing of  its  property,  is  undertaking  by  this  bill  to  go  further  and 
to  control  and  dispose  of  the  property  that  belongs  to  a  State.  I 
wanted  to  know  whether  you  thought  legislation  of  that  kind  was 


Mr.  Rtan.  I  am  not  versed  in  the  law.  Senator,  and  I  do  not  think 
that  is  a  subject  on  which  I  am  qualified  to  make  a  statement. 

Senator  Works.  But  you  are  a  business  man  and  you  know  what 
is  necessary. 

Mr.  Ryan.  I  am  a  business  man,  and  I  feel  this  way:  I  am  per- 
fectly frank  to  say  to  you  that  the  business  man,  the  man  who  puts 
his  money  into  these  enterprises,  does  not  care  so  much  under  what 
law  he  operates  as  he  does  about  the  security  of  his  title  and  whether 
or  not  he  owns  the  property  or  whether  he  has  a  lease  on  the  prop- 
erty he  puts  his  money  mto. 

Senator  Works,  i  ou  have  State  regulation  now  by  which  your 
work  is  regulated  and  controlled  by  the  public  untilities  commission? 

Mr.  Ryan.  Yes,  sir. 

Senator  Works.  You  do  not  need  any  legislation  for  that  purpose, 
I  presume? 

Mr.  Ryan.  Not  for  that  purpose. 

Senator  Works.  I  am  unabie  to  see  what  necessity  there  is  for 
legislation  except"  to  provide  for  a  disposition  of  the  Government 
lands.  If  you  can  thmk  of  any  other  reason,  I  would  be  glad  to 
have  you  tell  us. 

Mr.  Ryan.  I  do  not  know  of  any  other  reason.  I  think,  so  far  as 
regulation  is  concerned,  that  regulation  of  the  State  authorities  is 
ample,  and  it  is  all  that  can  be  used  to  advantage  by  either  the  Gov- 
ernment or  the  State. 

Senator  Robinson.  Do  you  believe  in  the  principle  of  leasing  by 
the  Federal  Government? 
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Mr.  Ryan.  I  am  not  opposed  to  the  principle  of  leasing.  I  would 
say  it  would  be  preferable,  of  course,  in  the  matter  of  securing  money 
to  have  an  absolute  grant. 

Senator  Bobinson.  If  I  understood  you  correctly,  you  stated  in 
the  beginning,  in  reply  to  inquiries  by  Senator  Clark,  that  you  had 
some  constructive  suggestions  to  make.  I  am  very  much  interested  !<» 
know  what  they  are,  and  I  think  the  whole  conmiittee  would  like  to 
hear  your  sug^stions. 

Mr.  Ryan.  Thank  you.  Senator,  because,  perhaps,  I  have  been 
taking  up  too  much  time  in  blowing  my  own  horn. 

Senator  Robinson.  That  is  an  mference  you  make,  and  not  an 
insinuation  that  I  am  making  at  all. 

Mr.  Ryan.  I  will  endeavor  to  get  to  my  text. 

The  first  thing  in  tho  bill  that  I  think  raises  any  question  is  that  of 
the  authority  of  the  Secretary,  Now,  if  the  policy  is  gouig  to  be 
adopted  of  leasing  these  lands,  for  the  purpose  of  power  developmonl, 
some  one  lias  got  to  have  discretion,  whether  it  be  a  board  or  wheth«*r 
it  be  tho  Secretary.  Personally,  1  do  not  care.  I  have  had  a  grvmi 
deal  of  business  with  the  Departments  in  Washington  during  il  e 
past  four  or  five  years  in  connection  with  water-power  enteri)rlsc8.  I 
nave  had  very  fair  treatment.  I  have  liad  from  both  the  Interitir 
Department  and  the  Forest  Bureau  sensible,  soun<i  treatment  cm 
every  proposition  I  have  brou«i:ht  In^fore  them,  and  1  am  not  aiir 
more  biased,  1  nii<::ht  say,  in  iavor  of  a  eonunission  fonn,  a  ecmi- 
mission  to  administer  thcnse  tiling,  thau  1  am  to  leaving  it  to  one 
man  if  he  is  asensible  man.  And  1  take  it,  if  it  is  left  to  the  SHTi»tiirv, 
he  Is  just  as  likely  to  be  a  sensible  man  as  two  out  of  thn»e  on  aiiy 
commission. 

Senator  Kobinsox.  As  far  as  tliat  Is  concerned,  you  have  no 
obiectiou  to  leaving  it  to  the  Secretary  of  the  Interior? 

Mr.  Ryan.  As  far  as  that  discretion  is  concermnl,  I  would  not  have 
any  objection  to  leaving  it  to  the  Secretary  of  the  Interior.  1  think 
that  is  all  I  care  to  say  on  that  subject. 

Now,  about  this  r>()-yi  ar  period,  then*  is  sonn'  doubt  as  to  whtiher 
a  lejisi*  miirht  be  nuul«*  short  r  than  50  y«ars.  1  will  say  that  I  thiiik 
that  ought  to  b('  di  indt<dy  lix(  d.  1  do  not  believe  it  ou^ht  to  l>«*  h'ft 
to  anybo<ly's  disen*tion  uulc  ss,  as  hits  been  su^rt^'St^d.  on  ri'qui'st  hv 
the  applicant  himself  that  he  wanted  a  shorUT  t«  rni.  I  think  a 
60  year  t<Tm  ought  to  be  fixed,  for  this  reiusoii — 

Senator  Clark.  It  is  so  fixed,  is  it  not,  in  tlie  bill  ? 

Mr.  Ryan.  No.  **For  not  more  than  50  years.'*  It  mi$;ht  be  Ies«*, 
I  say  it  ought  to  be  at  least  50  years,  because  in  the  development  of 
water  powers  you  have  to  figure  on  three*  periods.  Th**  first  p4»riod 
is  th(»  period  of  construction,  the  second  is  that  you  might  be  able  to 
have  your  busin*  ss  built  up,  have  your  market  so  y<»u  can  get  U\ 
goinc:  ft'^d  make  simie  mcmey  out  of  it,  and  that  i)n>fit  Is  goinij  t-o  In* 
rgulat*  (I  by  your  public'-servie*'  eoinini^sion.  Vou  are  m»t  Koin*^ 
to  be  allowt  d  to  make  any  too  much.  And  then  the  last  jx-ritKl  Is  th<* 
p«  riod  of  expiration,  tin*  period  wht  n  y<>ur  plant  is  nearuiij  the  time 
when  it  has  rot  to  be  valued  under  tils  bill  and  p'rhnps  under  any 
other  bill.  You  have  to  spend  a  lot  of  money  on  maint^'nanee  and 
repairs  in  onler  to  ke»*p  it  up.     Fifty  years  Is  not  a  Ion;:  time. 

1  have  in  niind  an  eIeetrie-po\si  r  plant  that  wjis  built  23  vear* 
agO|  and  it  is  really  a  sad  thin«;  to  eont4'm;>lat<'  to-tlay.    AnyWdy 
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wlif>  i^  fniuiliar  with  modorn  hydroolectric  devolopmeat  would  be 
aNhaiuod  to  find  himsolf  owrjing  that  plant  and  ruuiune:  it.  And 
things  aro  j^i  ing  to  b;'  tho  same  way  in  years  to  conio.  I  think  thero 
b*  no  i.u«'stion  but  what  a  grant  of  any  h  ss  time  would  not  enable 
anybody  to  get  money  in  in  quantity  for  development. 

Another  matter  is  that  it  is  provided  in  the  bill  that  not  more  than 
50  per  cent  of  the  output  shall  be  sold  to  any  one  customer.  Now,  I 
want  to  state  to  you  that  in  order  to  develop  ixi  Montana  the  12  or  13 
plants  wc  have  been  operating  that  all  but  three  of  them — and  they 
were  the  smallest — ^haa  contracted  for  more  than  half  of  the  output 
to  one  customer  at  the  time  construction  was  commenced.  In  other 
words,  they  were  all  built  on  contracts  that  will  be  prohibited  by  this 
bill.  .\nd  I  will  cite  the  case  of  that  mining  contract  that  I  spoke  of. 
One  particular  plant  of  40,000  horsepower  was  built  to  take  care  of 
that  Dusiness.  We  have  two  more  we  are  building  now^  one  of  80,000 
and  anoth6r  of  40,000.  They  are  being  built  to  furnish  power  on  the 
imly  contracts  we  have  for  them,  and  the  only  business  that  we  have 
actually  in  sight  for  them  is  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
mad  contracts  for  electric  power  to  operate  450  miles  of  its  main  hne. 
That  contract  could  not  be  made  if  this  development  of  power  were 
on  pu!  lie  lands — it  could  not  be  carried  out.  It  could  not  be  started 
if  tnat  condition  in  this  I  ill  had  to  be  complied  with,  and  I  think  it 
would  I  e  a  very  serious  defect  to  leave  the  50  per  cent  provision  in 
without  having  the  authority  in  the  Secretary  to  at  least  make  what- 
ever exceptions  he  saw  fit. 

Anotiv  r  tinng  1  think  woubl  bo  a  very  bad  thinj::  lo  do  would  bi»  to 
limit  contraets  to  a  period  of  50  years.  lJa<ler  tho  contract  with 
th  •  mints  wiiich  I  sj>oke  of,  which  is  a  very  fjjood  o\\o  for  the  power 
eompany,  although  at  a  vi  ry  low  priee.  and  a  splendid  one  for  the 
m.ning  company,  we  are  bound  for  the  Lfe  of  the  mines.  The  mines 
may  last  20,  W]  40,  or  50  years,  or  they  mipht  last  a  hundred  years. 
But  *f  th*^  ))ower  company  was  not  assured  of  its  business  for  a  great 
niJi ny  y  ftrs,  and  if  the  ni.ninu:  company  wt^-e  not  assunnl  that  in 
vears  to  c'om»^  it  ( oulJ  g(  t  its  powi  r  i\i  an  equally  low  cost,  it  would  not 
have  paid  them  to  ha^e  jjone  to  the  expens*  of  practically  throwing 
away  the  $4,000,000  or  $5,000,000  worth  of  machinery  it  had  installed 
to  carry  on  its  openitions  with  st^^am.  It  is  a  pretty  courageous  opera- 
tion to  dismantle  a  plant  and  throw  away,  perhaps  in  that  case 
$4,000,000  or  §5,000,000  worth  of  steam  enj:ines  and  boilers,  and  turn 
aroimd  and  buy  electric  apparatus,  generators,  and  such  things.  You 
need  lon<r-t'me  contracts  to  do  that. 

Senator  XoRRis.  In  that  contract  was  any  pro^as'on  made  that 
und  T  any  'ond  tions  that  mi^^ht  arise  in  th^  futun*  and  that  could  not 
Ih*  foresHMi  at  the  t"m»  tlie  contract  was  made  it  coulii  bf>  changed  ? 

Mr.  RvAN.  Xo.  It  was  a  flat  fixed  rate  ruuning  for  the  life  of  the 
mn's.  . 

Senator  Norris.  I  should  think  then  the  mine  would  hesitate  to 
make  that  kind  of  a  contract  for  fear  there  might  be  other  improve- 
ments made  that  would  make  it  somewhat  expensive.  It  might  be 
very  cheap  now  but  it  might  be  expensive  in  years  to  come. 

Mr.  Ryan.  That  company  saved  $2,000,000  a  year  from  the  time 
it  put  our  contract  into  operation.  You  might  say  our  company 
took  the  same  chance. 
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Senator  Norris.  Oh,  yes;  but,  still,  they  did  take  some  chanpo. 

Mr.  Ryan.  I  do  not  think  so.  They  have  already  puton  thn* 
money  back  now,  and  that  is  only  four  or  five  years  ago.  I  think  t  li«* 
chance  is  on  the  other  side.  For  the  power  company  to  tio  itsrif  wp 
for  the  life  of  the  mines  at  $30  per  horsepower  in  a  ^tato  frn>win?  :..4 
Montana  is  and  with  the  promising  future  that  Montana  has.  I  f«^U 
from  the  power  side  of  it,  we  were  probably  selling  power  at  $.'>o  a 
horsepower  to  tiie  miAes  when  it  would  probably  t)e  worth  $M  or 
SGO  some  time  in  the  future  for  other  uses. 

Senator  Norris.  Ot  course  that  is  conjectural.  It  may  be  in  r^n 
years  from  now  that  the  power  would  only  be  worth  $20. 

Mr.  Ryan.  I  am  only  saying  the  chance  was  not  taken  cxcluHivilv 
by  the  mining  company,  but  tnat  the  risk  was  on  the  power  sidi*  jti-t 
as  much  as  the  risk  was  on  the  other  side. 

And  in  the  case  of  the  Chicago,  Milwaukee  &  St.  Paul  the  contmn 
had  to  be  entered  into  to  satisfv  the  railroad  pcy>ple  f c  r  a  pi*ri<Kl  <  f  *''j 
years.  It  will  cost  to  equip  tne  St.  Paul  Railway  for  its  4.'>()  r  ilts 
of  electric  operation,  2H0  miles  of  which,  1  y  the  way,  is  ujulcr  o^n- 
atruction  now,  and  should  le  in  operation  the  Ist  of  Octo'  or  tit^'  t 
year,  and  the  railroad  will  have  expended  something  like  $IO.(M)n.(.<  ■) 
in  addition  to  what  the  power  company  expoiidn  to  roach  the  railnM.il 
lines  and  deliver  the  power.  The  railroad  expenditure  for  su  statu»i:^. 
trolleys,  and  amstruction  of  all  kinds  and  equipment,  elertrir  lor«^ 
motives,  and  so  forth,  will  le  aomething  like  $l().()00,()Oi»-cert}iiilv 
$8,000,000. 

Now,  in  order  to  induce  the  railroad  company  to  sot  aside  its  *it4.i--i 
locomotives  and  steam  equipment,  plus  makuig  an  oxpondituri*  •»( 
$10,000,000  to  use  this  power,  you  have  to  give  thoin  an  a.ssurupi>!» 
that  the  contract  is  practically  perpetual.  They  want  t4>  know  wlwii 
they  are  equipping  that  railroad  that  they  wilf  never  have  to  thn»w 
away  that  equipmejit  ajid  g«>  back  to  steam  or  something  else.  unU^^s 
something  should  come  along  that  would  I  e  much  chonper  or  niu<*h 
more  dc^rral  le  than  electricity. 

Senator  ("lark.  That  contract  is  reciprocal,  is  it?  -the  railrun*] 
contrart  to  take  tliis  electricity  for  99  years  i 

Mr.  Ryan.  The  railroad  binds  itself  to  take  for  99  years  and  ti.o 
power  company  to  deliver.  Now,  the  power  company  hiul  t<i  make 
a  very  low  rate  in  that  case  in  onler  t<»  get  the  l.usinesM.  It  whh  a 
new  rusin(»ss;  it  was  a  thing  that  had  never  I  eon  attempted  I  ef«»n». 
No  other  railroad  had  att<Miipt(Hl  to  do  it  on  such  a  large  scale,  ami  it 
had  to  I  0  made  very  inviting  for  that  railroad  to  do  it. 

Now,  the  price  on  its  face  lookw  to  be  «  vorv  p'a»*onablo  one  5  .' 
per  hor-opoNi i»r  yi'iir,  or  0.0."^tJ  cents  por  kilowatt  hoiir.  Hut  in  t\\o 
nature  of  the  hnsini'ss,  a  vorv  largo  pn)por{ion  has  to  \w  si»t  asi^lo  ll-nt 
can  not,  ho  ns:»<l.  so  the  r«ilnm<t  agrt^os  to  pay  for  (VO  p(»r  cont  of  i»  r 
powrr  srt  a^ich'  for  it.  It  ran  not  m.'iko  use*  of  r>()  por  con  I,  but  :t 
agrcH'stiinay  fortiO  porrmt  of  (ho  f>i»nirs4»t  aMdoforit,  so  it  brinji'*  il  •♦ 
amount  tmit  \^ill  hn  n>(*«'iviMl  hy  t4ie  [>owor  oonipany  fn>m  tho  raiinsiti 
for  the  |H>\ioi-  M»t  asidi*  for  it  to  8-1  a  hors<»po\\ «r  year.  And  1  will  -av 
that  fho(H*ononi\  and  tho  consf^r^'aticm  in  that  mntract  is  cornet hiiii? 
worth v  of  <*or**iiih'ration  !)V  this  committoo  antl  hv  llio  wlii>h»  r<»ui  Ir  v. 
Tho  railroad  \Nill  pay  tif)on  thi*  Imsin  of  its  minininm  n(|uirome?.(N 
undrr  tlic  contrart  for  tho  p<mor  d<'livorod  ovi»r  \*.0  nulos  of  its  n»ad 
for  finished  power  dolivfiiHl  to  its  lim^f  something  like  S^riO.CNK)  a 
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y  ear.  It  w&uld  pay,  it  ;has  paiil,  it  is  paying  now,  for  coal  to  operate 
the  steam  trains  to-day  over  the  same  line  approximately  $1,750,000. 

Senator  Clark.  Ann  they  furnish  their  own  coal,  do  they  not? 

Mr.  Htan.  They  furnish  their  own  coal  from  mines  on  their  own 
road,  and  one-third  of  their  equipment  is  used  for  haulimg  coal  to 
thentselvos,  whereas  with  the  eUctric  power  there  is  not  any  such 
waste.  It  will  save  coal  in  the  ground:  it  will  save  an  enormous 
aiiiount  of  money,  and  it  will  develop  an  industry  and  a  business  for 
the  power  company  that  leaves  us,  after  we  have  taken  caie  of  that 
railroad,  with  a  considerable  amount  of  power  that  we  can  sell  at  low 
prices,  at  anv  kind  of  fair  prices,  to  anybody  who  wants  to  develop 
electro-chemical,  or  any  other  industry,  along  our  line  or  in  our  ter- 
ritory. And  it  is  utilizing  an  absolutely  waste  product,  that  is,  a 
product  that  has  gone  to  waste  from  the  beginning  of  time  until  we 
made  this  contract. 

Senator  Norris.  You  deliver  power  to  the  company  at  the  nearest 
point  at  w*hich  it  can  be  taken  1 

Mr.  Ryan.  We  deliver  the  power  to  the  company  at  nine  points 
along  its  ri^ht  of  way.  Our  average  distance  is  120  miles,  and  our 
contract  pnce  to  deliver  nets  $21  per  horsepower  vear. 

Senator  Smoot.  Does  that  contract  call  for  a  nat  rate  on  the  60 
per  cent  set  aside,  no  matter  what  they  use  i 

Air.  Ktan.  The  railroad  company  agrees  to  take — it  has  two  con- 
tracts, one  with  the  Great  Falls  Power  Co.  and  one  with  the  Thomp- 
son Falls  Power  Co.,  identical  in  terms  and  for  the  same  distances 
and  approximately  the  same  grades,  one  from  tlie  western  part  and 
one  from  the  eastern  part  of  me  State;  it  agrees  to  take  under  each 
of  those  contracts  10,000  kilowatts  as  the  nunimum  for  its  operation 
and  an  option  on  15,000  kilowatts  more  than  can  be  taken  over  10 
years  from  the  day  they  commence  to  take  the  first  newer.  They 
contract  to  take  a  minimum  of  20,000  kilowatts,  witn  options  for 
30,000  kilowatts  more. 

Now,  the  amount  of  power  that  is  set  aside  for  the  railroad's  use 
bv  the  power  company  is  the  minimum  specified  by  the  railroad,  and 
of  that  amount  specified  by  the  railroad  in  the  contracts  and  in  the 
options  they  have  they  must  pay,  whether  they  are  able  to  make 
use  of  it  or  not,  for  60  per  cent.  In  other  words,  supposing  they  took 
tbo  maximum  and  used  10  per  cent  of  it;  the  power  company,  of 
course,  could  not  afford  to  go  on  under  that;  but  they  have  to  pay  for 
60  per  cent,  and  it  is  in  the  interest  of  the  railroad  company  to  make 
the  best  possible  use  of  that  60  p(*r  cent  and  get  all  they  can  out  of  it. 

Senator  Smoot.  Those  powers  were  developed  on  private  lands, 
were  they  not  ? 

Mr.  Kyan.  They  were  developed  on  private  lands. 

Senator  Smoot.  If  they  had  not  been,  you  could  not  have  made 
a  contract  for  90  veai-s. 

Mr.  KvAN.  No:  wo  <  ouM  not  have  made  a  contract  of  that  sort 
With  th«'»  ra  Iroad  iommuiv  ami  induced  th«m  to  mnk^  their  inv(st- 
moni. 

At  tlb^  t  me  that  routnut  \\'>»s  made  we  negot.::trd  and  securnl 
from  the  13epartm'.»ut  of  tlv  luV  nor  a  irrant  for  ai  r  ght  of  wav  und<  r 
the  oot  of  Muirh  4,  191 1 ,  wh  t  h  is  s(  t  out  in  the  Coiijjr  ss  onal  1{(  cord, 
jntroiluced  at  the  nMiucst  of  Senator  Smoot,  bv  wh  ch  we  acn^ed  to 
jmy  5  in  ILs  pcT  thouH.'uul  k  lowntt  hours  for  the  nirn'nt  dehvenMJ 
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over  the  line  built  umler  grant  from  the  Interior  Department:  an  i 
against  that  we  have  a  credit  for  what  we  pay  to  the  Agricullurul 
Department  of  $5  a  mile  a  year,  and  that  is  a  grant  undrr  the  art  of 
March  4,  1911.  And,  taking  these  two  things  together,  the  irrant  of 
the  right  of  way  and  the  ownership  of  the  site  in  fee,  enabled  u»  to 
make  that  contract.  Our  ra  Iroatl  contract  was  behi  up  for  ahout 
18  months  while  we  wen*  negotiating  the  right-of-way  agnn^ment 
with  the  Government. 

The  OiiAiRMAN.  Will  vou  fum'sh  that  grant  to  the  8t«»nogTaph»T 
and  have  h  m  put  it  in  tne  record  ? 

Mr.  Ryan.  Yes.  sir. 

Thf>  Chairman.  And  have  you  a  copy  of  your  contract  with  th- 
Milwaukee  road  ? 

Mr.  Uyax.  It  is  included  with  the  grant.  It  is  embodied  in  th*» 
grant. 

The  Chairman.  You  also  furnish  all  the  powc  r  for  th<»  IV,  A.  &  P. 
Railroad  ? 

Mr.  Ryan.  Yes,  wc  furnish  the  power  for  the  B.,  A.  &  P.  Kailroail. 

The  CuAiRBf  AN.  How  long  is  that  road  ? 

Mr.  Ryan.  Eighty  miles  electriiio'l.  For  fuel  U8od  in  moving  tli<» 
very  heavy  tonnage  transported  over  that  road,  ore,  fuel,  trnibtT,  a»  <l 
meivhandiso  between  the  mines  and  th*^  smelters  the  Butte,  Anarotnia 
&  Pucific  Railroad  Co.  paid  on  an  average  for  12  months.  befiTe  t?ie 
electrification  of  its  lino,  $22,r»()0  a  month  for  coal  alone,  allowing  not  b* 
ing  for  the  transportation  of  the  coal  over  its  own  line,  but  $22..')(M)  f«»r 
the  coal  alone.  At  the  same  price  and  practically  under  the  nanie 
conditions  as  in  the  Chicago,  Milwaukee  &  St.  Paul  contract,  that 
railroad  has  been  i^perating  now  with  electric  cunont  for  a  year,  and 
it  has  paid,  on  an  average,  a  little  over  $^,000  a  month  for  fininbod 
power.  In  other  words,  it  has  paid  $  nOOO  a  month  for  power  an  com- 
pared with  822.500  a  month  for  coal  alone. 

Now.  that  is  another  dlustration  of  the  fact  that  we  have  not  p>lt»»n 
as  nearly  as  we  could  to  the  cost  of  coal  in  making  a  price  for  cTertnc 
power:  and  I  do  not  tliink  any  body  else  will  who  has  any  conceptit»n 
of  the  business  opportunities  made  by  cheaper  power. 

Senator  Smoot.  And  thai  is  true  conservation. 

Mr.  Ryan.  In  my  opinion,  that  is  true  con  starvation,  Senator. 

fvuiator  NoRUis.  Of  course  you  got  all  you  could  get,  did  you  not  I 

Mr.  Ryan.  I  do  not  think  so,  Setiator. 

Senator  Nomas.  You  could  have  gotten  a  little  more? 

Mr.  Ryan.  I  think  that  we  couhl  nave  gotten  half  the  busineAdi  at 
double  the  price.  I  think  wo  are  getting  just  as  much  money  perha}>s 
for  the  business  as  we  could  have  gotten  fi»r  half  the  busine^. 

Senator  Nokkis.  Tluit  may  be.  But  I  have  asked  that  quostii^n 
without  any  criticism  on  you  whatever  for  getting  all  you  can.  Tliat 
is  perfectly  natural. 

Mr.  Ryan.  And  I  think  this  policv  of  ours  is  the  policy  of  every 
man  bice  enough  to  engage  in  this  liydroelectric  business  to  know 
hLs  business. 

I  do  not  know  but  what  I  am  skipping  around,  but  I  want  to  talk, 
if  I  may,  about  taking  orer  the  pwperty  under  this  bill  by  the  Cov- 
emment.  I  have  no  objection  to  a  clnase  that  would  provide  for 
taking  over  the  property  on  a  fair  valuation.  I  tlunk  that  if  this 
bill  Ls  designed  ana  intended  to  encourage  development  of  wat«r 
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power  it  is  entirely  in  the  interest  of  the  people  and  the  Government 
after  all,  acting  for  the  people,  to  make  that  development  flt  ns  low 
a  cost  as  po^ible,  to  get  the  money  as  easily  as  possible,  and  to  make 
all  the  development  possible  in  the  shortest  length  of  time.  I  do  not 
see  taat  there  is  enough  advantage  in  pinning  it  down  and  paring  off 
the  comers  and  taking  away  thmgs  that  are  of  value  in  estimating 
the  value  of  this  plant  at  the  time  of  recapture  by  the  Government, 
to  raise  any  serious  question  about  raising  money  for  developments. 
It  is  not  going  to  amount  to  enough  at  the  end  of  thit  time.  I  think 
that  every  company  Which  is  in  this  business  ought  to  be  independent 
and  not  to  face  a  big  loss  in  the  taking  over  of  its  property  and  not 
to  be  driven  to  all  methods  and  means  to  make  all  the  money  they 
can  out  of  it  for  a  short  time,  because  there  is  only  going  to  be  a 
comparatively  short  time. 

Now,  my  company — we  are  doing  business  in  practicall)'  every  im- 
portant town  in  the  State  of  Montana.  We  thought  it  was  a  matter 
of  good  business  policy,  and  I  think  it  is  now,  to  build  a  fine  ofHce 
building  in  the  citv  of  Butte — to  buy  a  fine  building  and  repair  it  in 
ttie  city  of  Great  tails;  and  in  the  city  of  Billings  we  are  spending 
$160,000  on  the  company's  building,  with  offices  to  rent,  and  that 
kind  of  thing.  In  the  city  of  Lewiston  we  have  a  building.  We 
think  it  is  a  good  thing  for  the  city  and  a  good  thing  for  the  people 
for  a  concern  like  ours  to  show  confidence  m  the  future  of  the  cities 
and  the  State. 

Now,  I  say  this :  If  we  wore  going  to  lose  our  property  on  account 
of  the  valuation  of  these  properties  at  the  end  of  the  50  years,  or  at 
any  other  time,  we  would  not  pursue  that  policy.  It  would  not  be 
stMisible  to  do  it,  but  to  rent  our  ofl  ces  as  cheap  as  we  could  and  it 
W(»uid  not  help  the  growth  of  the  community,  and  we  would  not  have 
g4)od-Iookiiig  Duildings,  and  we  would  not  have  the  things  an}rbodj 
ougiit  to  have  who  is  doing  business  in  a  large  way.  And  I  tlank  it 
is  a  small  thing  to  weight  down  such  a  business  witli.  Here  is  the 
tiling:  'I'hLs  bill  is  either  going  to  accomplish  hundreds  of  millions  of 
dollars  and  billions  of  dollars  worth  of  good  to  the  public  land  States 
in  50  voars.  it  is  going  to  enable  tliem  to  develop  industries,  or  it  is 
not.  ^ow,  if  there  are  delays  in  the  development  for  a  few  vears 
there  Is  going  to  be  more  money  thrown  away  than  can  possibly  be 
gained  by  being  technical  about  the  rights  of  the  (  overnment  or 
anyboilv  else  at  the  time  of  recapture  and  stripping  the  property  of 
any  vafue  that  it  might  have  at  that  time.  II  the  (lovemment  is 
going  to  take  it  over  and  operate  it,  that  is  one  tiling.  But  is  the 
(lovemment  going  to  take  over  my  property  and  operate  it  ?  To  day 
we  have  27,000  customers.  Is  the  ('overnment  going  into  that  busi- 
ness? Is  the  (iovoniment  going  to  manage  a  business  with  27,000 
customers  in  the  State  of  Montana?  You  all  know  it  is  not.  You 
think  about  it,  perhaps,  and  talk  about  it,  but  you  all  know  that  the 
('ovemment  won't  go  into  that  business.  Now,  what  is  it  going  to 
do?  It  Is  either  going  to  re-lease  to  my  successors  (I  won't  be  here) 
or  it  is  going  to  grant  a  new  lease  to  somebody  else. 

Now,  if  I  have  built  up  a  good  business  and  enlarged  my  business 
by  low  prices  for  power  and  encouraged  the  development  of  the 
country,  and  built  up  a  splendid  business,  is  all  that  going  to  be 
turned  aside  and  is  my  plant  going  to  be  turned  over  to  some* 
body  who  might   be  a  friend   of   the   Secretary  of  the  Interior, 
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or  a  friend  of  somebody  else,  an  ontsider  who  never  bad  any- 
thing to  do  with  bnilding  up  that  business  and  getting  it  iitto 
shape?  There  is  only  one  decent,  sensible,  fair  thing  can  be  agrr<<l 
to  in  this  thing,  and  that  is  that  the  plant  shall  be  turned  over,  at  i!<« 
fair  yalue,  at  the  time  of  its  recapture.  And  that  is  the  only  tl  mz 
that  is  worth  considering,  because  the  difference  between  that  an<i  m 
definite  plan  of  recapture  that  will  put  a  definite  value  on  everyt)  ir.ir 
now  for  a  period  of  50  years  ahead  is  not  anything  at  all  coinpar<*«) 
with  the  advantages  of  putting  this  business  now  where  it  will  bo 
developed  in  our  tune  and  in  our  day,  and,  at  the  end  of  50  year-, 
more  ^od  will  have  come  to  the  people  so  that  if  they  prid  twci  or 
three  times  what  the  plants  were  wortn  they  would  have  been  a  go«  n{ 
deal  better  off  that  if  they  had  not  been  developed  at  the  time  tl*4>y 
could  be  developed  profitably. 

Senator  Norris.  Mr.  Ryan,  that  objection  could  be  removed  to  a 
great  extent,  by  a  provision  in  the  bill  here  that  at  the  end  of  50  vcar» 
a  preference  nght  would  be  given  to  the  company  thai  had  tie 
property,  in  the  making  of  a  new  lease? 

Mr.  Kyan.  I  would  consider  that  would  be  necessary  and  I  woii.>i 
consider  if  the  GoAernment  took  orer  the  property  nt  the  end  of  t*  ♦» 
lease  it  shotild  be  taken  over  at  it^  fair  value.  I  would  not  put  any- 
body in  a  position  where  thoy  were  trying  to  skimp  and  sua  c  nu>nr\ 
and  keep  it  out  of  the  business  and  out  of  the  de%elopment  of  li'^ 
country  for  the  last  20  years  of  its  lease.  I  do  not  believe  that  i<  n 
broad  policy. 

»^'onator  S'orris.  I  suppose  that  pro\  ision  was  put  in  the  bill  by  t  ^  •« 
draftsman  for  the  reason  that  ho  figured  that  at  the  end  of  tht*  .'  * 
years  nobody  knows  now  what  the  conditions  will  be  or  what  anyU>*iy 
will  want  to  do. 

Mr.  Ryan.  Then  why  not  say  the  sensible  thing,  that  it  will  l-^ 
taken  OAcr  at  its  fair  value.  It  mav  not  be  worth  anything  at  tl.o 
end  of  .')()  years,  and  it  might  Im*  wortfi  a  gootl  deal. 

Senator  XoRRis.  I  think  myself  as  to  whether  you  wouhl  get  \\\o 
cost  or  whether  you  would  get  the  value,  you  might  either  be  t lie 
winner  or  the  losor. 

Mr.  Ryan.  Yes;  wo  might  Ik*  either  one  either  the  winner  or  the 
loser. 

i^'enator  Xorris.  Because  nolx)dy  knows  whether  this  pmperly  will 
be  worth  as  mucli  as  it  cost  at  the  en<l  of  .">()  years,  or  a  great  deal  moro. 

Mr.  Ryan.  Kxactly. 

Senator  Sterlino.  Do  you  n^ally  need,  Mr.  Ryan,  a  provision  liko 
that  in  the  bill?  Would  it  not  tend  to  discourage  the  taking  out  of 
penults  i 

Mr.  Ryan.  I  think  it  would.  I  think  it  would  tend  to  di»icournL'«» 
actual  dovolopment.  I  think,  by  all  means,  what  should  U*  pro- 
vided for,  if  it  can  be  provided  for  in  this  bill,  is  that  (ft>v<»nimoiif 
lands  and  wati^r-power  sitos  shoidd  not  Ih»  jnit  in  a  way  s<>  that  sprtMi- 
lators  could  take  thorn  up.  What  tiio  people  of  the  country  want  it 
to  ^4't  development  of  thcso  ent4Tpris<vs.  and  n(»t  issuo  p<«rmilH  and 
have  them  offered  around,  as  they  would  Ih»,  trying  to  get  money 
for  the  rights  and  not  for  development. 

Senator  NoRKis.  Now,  Mr.  Kyan.  your  sut'p'stion  there  nMnindi 
mo  of  another  point  that  the  bill  dm^s  n(»l  cover,  and  I  should  like  to 
get  your  idea  as  to  whether  it  ought  to  be  c<»vere<l.     Will  there  lie 
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waiy  danger  of  men  getting  these  penuite  for  the  purpose  of  specula- 
tion luid  sellii^  them  out  to  somebody  else  f 

Mr.  Ryan.  1  think  there  is  always  that  dang^,  Senator. 

Senator  Norris.  If  that  be  true,  then  ought  not  there  to  be  some 

Erovision  in  this  bill  that  would  make  it  unnecessary,  where  no  money 
ad  beim  spent  or  where  no  development  had  been  made,  for  the 
S<H*.retary  to  go  into  court  and  cancel  the  lease  ? 

Mr.  Ryan.  I  think  so.  I  think  that  the  Secretary  should  give  a 
preliminary  permit  for  the  purpose  of  investigation;  and^  unlesil 
actual  dovelopmont  was  commenced  within  a  reasonable  time  and 
continued  reasonably,  that  the  permit  should  be  canceled,  or  tioA 
right  should  be  canceled,  whatever  it  was — the  permit  or  whatever  it 


Senator  Norris.  Of  course  he  could  go  out  and  cancel  it  now 
under  the  bill,  but  he  would  have  to  go  into  court  to  do  it.     Thai 
would  be  a  long,  tedious  proposition,  as  you  know. 

Mr.  Ryan.  I  think  a  man  who  took  out  a  permit  ought  to  have  a 
reasonable  time — 

Senator  Norris.  Oh,  yes. 

Mr.  Ryan  (continuing).  In  order  to  do  the  engineering  work  and 
to  soe  what  he  could  do  about  providing  the  money  to  carry  out  his 
development,  and  so  on. 

Senator  Norris.  But,  at  the  same  time,  if  it  is  possible  to  safoj^ard 
it,  it  seems  to  me  there  ought  to  be  safeguards  against  speculation  in 
Uie  permits. 

Mr.  Ryan.  Still,  the  man  who  went  ahead  in  a  bona  fide  way  and 
spent  his  money  m  examination  and  enrineering 

Senator  Norris  (interposing).  Ho  ou^t  to  bo  permitted,  of  course. 

Mr.  Ryan  (continuing).  Ought  not  to  have  any  cloud  upon  his 
right  to  go  ahead  and  finish. 

Now,  I  think  that  the  provision  against  selling  to  distributing 
companies  is  not  a  desirable  feature  in  the  bill.  It  is  absolutely 
nec<^ssary  for  a  water  development  to  market  some  of  its  product 
through  distributing  companies  at  times.  Let  mo  say  this:  If  that 
provision  was  put  in  there,  my  concern,  occupying  to-day  the  prin- 
cipal part  of  tne  State  of  Montana  and  engaged  m  public  utihties, 
lighting  30  of  the  leading  cities  of  Montana,  would  be  confirmed  in  its 
monopoly  as  against  an  independent  developer  of  power.  And  if  a 
man  who  developed  power  came  along  and  developed  it  for  the  pur- 
pose of  electrochemical  u^os,  something  of  that  kind,  and  had  some 
Cower  to  spare  that  he  could  dovot<^  to  the  general  hydroelectric 
usiness,  he  ought  to  be  allowed  to  sell  to  a  public  utility  and  help  to 
maintain  his  enterprise. 

However.  I  think  there  are  many  others  who  are  better  able  to 
speak  on  tne  subject  than  I  am,  and  I  do  not  beheve  I  ought  to 
carrv  it  beyond  that. 

The  Chairman.  In  regard  to  taking  over  the  property,  Mr.  Ryan, 
in  the  case  of  a  big  city  block,  built  for  incidental  purposes,  where  the 
company,  the  builder,  is  occupying  only  one  office  suite  out  of  a  hun- 
dred, maybe,  do  you  think  the  Government  ou^ht  to  take  that  over 
at  all  at  the  end  of  the  term  ?    It  is  merely  an  incident  of  the  business. 

Mr.  Ryan.  Then,  how  are  you  going  to  differentiate,  Senator  ?  You 
would  have  to  prohibit  public  utility  companies  and  power  companies 
from  owning  buildings  and  helping  to  build  up  the  towns  in  which 
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thej  are  operating,  because  you  would  have  to  make  such  a  technical 
definition  of  the  real  estate  that  could  be  taken  over  and  that  should 
be  taken  over.  You  would  certainly  have  to  take  over  the  site  of  the 
substation  and  the  site  of  the  power  plant  in  the  city.  Suppose  yc»u 
had  undertaken  to  connect  with  the  power  plant  in  the  city  ?  Xow,  m 
our  buildings,  we  have  substations  in  the  basement  of  these  building. 
We  use  them  in  our  own  business.  Wo  use  them  as  distnbutu>ir 
centers  for  the  cities  to  some  extent.  But  instead  of  buildir:? 
homely,  uely  basement  properties  and  putting  our  plants  into  them, 
we  build  a  oasement  and  then  build  a  four,  five,  or  six  story  building  on 
top  of  it  that  is  in  keeping  with  the  town  and  is  looked  upon  by  the 
people  as  bcincf  enterprising  on  the  part  of  our  company.  I  do  n<4 
think  you  could  definitely  and  successfully  dillerentiate  between  the 
class  of  real  estate  you  would  have  to  take  over  without  making  ^*. 
impossible  for  the  companies  to  do  things  that  public  policy  would 
direct  them  to  dc^—that  a  broad  public  policy  would  direct  them 
to  do. 

The  Chairman.  Your  idea  is,  then,  they  would  virtually  have  to 
take  over  all  the  real  estate? 

Mr.  Ryan.  I  think  thoy  would  have  to  take  over  all  the  real  estate 
or  holdings  of  the  company  that  were  connected  with  the  pimer 
business. 

The  Chairman.  In  the  case  of  a  plant  connected  up  with  a  number 
of  others,  a  series  of  other  plants,  what  <lo  you  think  <'upht  to  \>c 
done  about  taking  over  at  the  end  of  the  lease  there  only  the  pn>p- 
erty  dependent  upon,  tied  up,  or  connectetl  essentially  with  the  one 
project  or  with  all  ? 

^lr.  Ryan.  I  tliiuk  that  that  ought  to  bo  a  matter  of  agret»ment 
between  the  Government  and  the  applicant  when  he  takes  out  hi* 
lease  as  to  whether  existing  distriouting  systems,  existing  lines, 
existing:  developments,  are  going  to  be  inchided  or  not.  In  mv  ra«*e, 
of  course,  it  would  not  be  in<  luded.  No  one  wilHnglv  vould  come 
under  the  provisions  of  this  bill  if  he  has  absolute  title  before,  and 
without  it;  and  1  think  it  ought  to  be  left  largely  to  be  determined 
as  to  what  should  bo  included  up  to  the  time  that  the  leiise  is  n!ad«*- 
Beyond  that  point  anvthing,  of  course,  that  is  directly  coiine<MiHl 
with  the  nrojec^t  itself  1  think  ought  to  be  considere<l  a.s  part  ot  the 
system  wnen  it  is  taken  over. 

Senator  Xokris.  Now,  were  you  going  to  talk  about  the  charge, 
Mr.  Ryan? 

Mr.  Ryan.  Thechar2:e? 

Senator  Nokkis.  Thir<  bill  provides,  you  know,  that  there  shall  l>e 
a  charge  made.     What  is  your  idea  about  that  ^ 

Mr.  Ryax.  Well,  1  thinfc  it  will  cost  the  (lovemmont  somethini:  to 
administer  this  busin<ss.  It  (mght  to  be  a  minimum  charge,  becaiLM* 
there  is  not  any  (lut^tion  that  1  won't  pay  it.  It  won't  com.*  out  of 
my  pockiU ;  1  will  pass  it  along  to  my  custi>mers.  I  do  not  think  that 
b  the  object  of  this  bill     t<»  put  an  i  dditional  burden  on  the  consumer. 

S<niator  NoRKis.  One  of  the  obji^cticms  matle  by  the  governor  of 
Colorado,  and  tlu-  objection  innde  by  a  great  innny  other  iMHude  to 
the  leiusiiig  system  gi»nerally  is  that  this  propi^rty  is  held  out  of  tax- 
ation for  State  purpos<»s. 

Mr.  Ryan.  Yes. 

Senator  NoniiiH.  Of  rcmrse  you  would  pay  no  taxen- 

Mr.  Ryan  (interposing).  It  is  held  out  now. 


WATER-POWER  BILL.  729 

Senator  NoRRis.  Yes,  it  is  held  out  now  and  would  be  held  out 
unless  there  was  an  absolute  title  given  to  you,  so  that  there  would 
not  be  any  taxes  paid  on  it. 

Mr.  Ryan.  As  a  matter  of  fact,  I  think  that  is  largely  in  the 
imagination  of  the  governor  of  Colorado,  if  you  will  permit  me  to 
say  so.  1  think  our  companies  would  have  to  pay  taxes,  just  as 
much,  whether  they  built  their  power  plants  on  public  lands  or  not. 

Sisnator  Norris.  Their  improvements  would  be  taxed  ? 

Mr.  Ryan.  Their  improvements  will  be  taxed  and  they  will  pay 
about  so  much. 

Senator  Norris.  Now,  you  have  had  a  good  deal  of  experience  in 
Montana,  and^  as  getting  some  light  on  that  subject,  I  would  like 
to  have  you  give  us  any  information  you  have  in  regard  to  the  taxes 
you  have  to  pay  in  Montana  on  similar  properties. 

Mr.  Ryan.  In  the  period  of  development,  out  taxes  are  very  reason- 
able. When  our  plants  are  developed  and  are  ready  to  supply  the 
market,  we  are  taxed  in  Montana,  on  the  approximate  value  of  the 
property. 

Senator  Norris.  Taking  a  case  where  you  had  a  dam  site  now  and 
owned  the  title — I  want  to  compare  the  two  cases,  one  on  Govern- 
ment land,  where  you  have  a  lease,  and  another  one  on  private  land 
where  you  own  tne  fee  simple.  (  an  vou  pive  us  any  information 
as  to  what  the  difference  in  taxes  would  be  m  those  two  (af.es? 

Mr.  Ryan.  I  do  not  think  so.  My  judgment  about  it  is  that  there 
is  not  any  difference;  that  the  power  company  would  be  taxed  as 
much  in  the  one  caFC  as  in  the  other. 

Senator  Norris.  There  certainly  would  be  a  little  difference  in  the 
value  there,  I  should  think. 

Mr.  Ryan.  There  might  be  a  little  difference.  Eut,  in  other  words, 
we  are  taxed  so  much  on  the  right  of  way  now  on  the  (lovemment  land 
under  this  grant  we  obtained  from  the  Department  of  the  Interior 
some  years  ago.  I  have  no  doubt  we  are  paying  just  as  much  tax 
on  that  and  we  would  pay  just  as  much  if  it  were  a  Tease  as  if  we  owned 
the  fee  absolutely. 

Senator  Norris.  Now,  that  is  interesting  taken  in  connection  with 
the  objection  made  by  the  two  governors  yesterday. 

Mr.  Ryan.  I  do  not  think  that  is  a  substantial  objection.  That 
is  my  feeling  about  it. 

Senator  Norris.  You  think  as  far  as  taxation  is  concerned,  that 
practically  there  is  no  difference  ? 

Mr.  Ryan.  I  do  not  believe  there  is. 

Senator  Norris.  The  State  would  get  just  as  much  out  of  it  under 
a  leasing  S3rstem  as  they  would  under  a  fee  system  ? 

Mr.  Ryan.  I  believe  it  would# 

Mr.  (  hairman,  I  think  you  have  been  good  enough  to  give  me  a 
loqg  time  to  talk,  and  while  there  are  other  things  I  would  like  to 
talk  to  vou  about,  I  think  thev  have  been  pretty  generally  covered 
already  Tby  others.  There  are,  fiowever,  one  or  two  other  points  which 
I  want  to  bring  up. 

The  (  hairman.  I  think  we  had  better  suspend  at  this  point,  and 
you  can  take  them  up  after  re<*ess. 

(Thereupon,  at  12.15  oVlock  p.  m.,  a  recess  was  taken  to  2  o'clock 
p.m.) 
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AFTEB   RECEM. 

The  committee  met  at  2  o'clock  p.  m. 

STATEMENT  OF  MK.  JOHV  D.  STAH— (ContimMd.) 

Mr.  Rtan.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  think 
I  have  not  much  more  to  say,  unless  the  members  of  the  oommitttv 
desire  to  ask  some  questions,  than  to  sum  up  tmd,  as  it  has  bem 
suggested  by  some  of  the  committee,  I  miorht  offer  some  eonslructiv6 
ideas  that  might  help  the  committee  in  its  consideration  of  the  bill. 

In  summins:  up  I  would  repeat  agi  in  that  from  a  praetical  busintx^ 
standpoint  I  do  not  feel  that  it  is  mnterinl  whether  the  discretion  th:  t 
is  necessary  to  be  placed  in  some  hnnds  is  left  in  the  hnnds  of  the 
Secretary  or  put  in  the  hands  of  a  commission.  And,  rs  I  have  fu  ui 
before,  we  have  had  a  gretit  deal  to  do  in  the  Inst  four  or  five  vei  r» 
with  two  departments  of  the  Government ;  the  Department  of  the  Inte- 
rior and  the  Department  of  Agriculture — the  Forestry  Bureau.  We 
have  hid  no  ditliculty  in  securin^: such  rights  as  the  department  beul> 
were  in  position  to  grant  us  under  existing  laws.  There  has  not  be«-n 
any  conflict  between  the  departments  thtit  I  have  heard  mentioned  by 
other  water-power  people  in  our  negotiations  with  them.  We  have 
negotiated  with  them  separately,  and  pMrtioulirly  in  the  mailer  of 
securing  rights  of  wav  for  transmission  lines  under  the  act  of  M*r<*h 
4,  1911,  which  provides  for  a  grant;  we  have  secured  thnt  srrant  f«>r 
our  lines,  c  )vering  our  entire  system  of,  I  think,  somethinT  like  l.fi^J'i 
miles  of  high-power  transmissi'^n  lines,  from  b  >th  departments. 

Thoro  i.s  a  variance  in  ono  grant  from  the  Interior  I)eparUn<»nt  fn^m 
that  from  the  Forestry  Bunmu,  in  that  there  is  a  charge  p<>r  thousan*! 
kilowatts  delivered  over  the  line  made  by  IuU»rior  Department  ami 
a  chargo  of  $5  a  year  pt^r  mile  over  the  fon^st  lan<ls.  But  it  is  pn»- 
vidod  HI  the  grant  from  the  InUnnor  Dopartmont  that  what«vt»r  m«* 
pay  them  for  the  total  amount  of  power  transmitted  over  the  Iiik^ 
or  delivered  over  the  lino,  a,s  tha  grant  hmkIs.  shall  l>o  diniinislmd  hv 
the  amount  that  we  pay  tx>  any  other  department  of  the  (lOvrrnm^Mit 
on  account  of  the  same  rights.  So  that  there  is  not  any  duplioati<»n 
of  charge. 

Senator  Clark.  Ilavt*  you  acquired  some  power  sites  frum  l!  •• 
Government  1 

Mr.  Kyan.  We  have  not  actually  acquired  any  power  site**,  a^  I 
rememln^r  it,  Sonator  (Mark.  We  have  a  very  large  n»si»rvf>ir  al  iiu» 
headwaters  of  the  Madison  River,  where  we  have  cn^ated,  ai  our 
own  exnonso,  partly  on  lands  purchas<Mi  of  private  owners  and  partly 
on  lancis  in  the  (Jovernnient  fon^st.  •  We  havo  created  a  n'»<^r>'oir  *»r 
lake  with  a  shore  line  of  i\H  milos.  The  rontract  that  we  entereil  int*» 
with  the  Agricultural  Department  or  the  Forestry  Bureau,  Ci»\^*n< 
the  rigitt  to  uso  that  wat4«r  in  the  dovelopinent  of  powor  for  which  v>^ 
have  agreed  to  pay  on  a  scale  on  an  estimated  minimum  of  ptiMt^r 
that  will  l>e  added  to  our  capacity  by  the  liU^ration  of  that  water  a* 
it  is  needed,  running  from  10  cents  a  honM^power 

S^MUitor  Clark  (inter|M)sing).  How  long  is  your  Ieas4»  for  in  thai 
casn  ? 

Mr.  KvAN.  For  50  years  nmning  from  10  cents  a  hor8e|>ower  U> 
tl  a  horsepower  the  tenth  year,  and  stationary  after  that. 
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Senator  Clakk.  What  arrangement  have  you,  if  any,  for  the  difr« 
position  of  that  after  the  50  yeard  ? 

Mr.  Rtan.  We  have  no  arrangement,  as  I  recall  it. 

Senator  Clark.  Under  this  biU  your  power  system,  unless  there 
was  some  arrangement  made  at  the  end  of  the  50  years,  would  be 
taken  over  by  the  Oovernment  ? 

Mr.  Rtan.  It  could  be  taken  over  by  the  Government? 

Senator  Clark.  It  could  be  taken  over  by  th^  Government — the 
whole  system? 

Mr.  Kyan.  Not  the  whole  system,  only  the  reservoir. 

Senator  Sterling.  Do  you  transmit  power  to  points  outside  of  the 
State  ? 

Mr.  Rtan.  We  have  no  transmission  outside  of  the  State  of  Mon« 
tana.     Our  business  so  far  has  been  entirely  within  the  State  lines* 

Senator  Sterling.  Have  you  considered  the  feature  of  the  bill 
which  provides  that  in  case  of  the  transmission  of  the  power  from 
one  State  to  another  the  control  and  regulation  of  charges  and  rates 
shall  be  under  the  Secretary  of  the  Interior ) 

Mr.  R\\<N\  J  havo;  and  I  consid'r  that  on  any  business  that  is 
int  rstat  *,  that  is,  tho  power  itself,  that  it  will  nocessarily  bi^  subjv^ct 
to  soni*  PVdoral  rogulation,  whether  it  is  by  the  Interstate  Commerce 
Commission  or  some  other  iut  rstat?  powor  commission,  or  tho 
Secretary  of  the  Interior  or  some  other  body  or  some  other  man, 
I  thii»k  that  if  we  admit  the  necessity  of  n  gulation,  I  freely  admit 
that  we  are  bound  to  submit  to  some  regulation,  tnd  we  would  prefer 
some  re<juIation  -covering  that  int' rstate  business  rather  than  to 
brine:  together,  perhaps,  the  public  servic*  coniniissiors  of  two 
Stut  s  and  try  to  get  them  to  agfv^e  as  to  what  they  shall  do  in  a 
particular  case. 

S  nator  Clark.  This  biU  provides  in  that  case  that  the  r«  gulation 
shall  ho  with  the  Secretary  of  the  Interior,  and  also  the  r.  gulation 
as  to  the  issuance  of  stocks  and  bonds.  Now,  if  you  W(^re  operating 
over  a  Stat:*  li?ie  it  providt  s  not  only  for  the  Fupervision  of  that 
portion  of  your  power  tliat  niii^ht  be  transmitted  into  another  State, 
hut  all  of  it.     Would  that  mak  *  any  dinVnM^e<^  ? 

Mr.  RvAN.  I  think  that  would  b'^  a  vry  obj'^ctionable  feature  in 
the  law.  I  think  any  law  tliat  would  mako  it  nec(ssarv  for  us  to 
Rubmit  the  issue  of  stocks  and  bonds  and  s  curiti  s  of  the  company 
for  money,  h  t  us  say,  to  make  d'*velopm'M>ts,  with  which  wi^  would 
have  to  satisfy  two  authorities:  first,  the  Stat'*  in  which  th<^  money 
was  sp»nt,  aid,  s  cond,  the  Federal  autliority,  that  wouhl  work  a 
hardship  on  us  and  creat  *,  perhaps,  som**  coi^siderable  difficulty  in 
nr<fotiatin«j  sale  of  s<^curiti^»s. 

My  idea  of  regulation  is  that  the  regulation  should  not  extend  to 
purely  intrastate  business,  should  not  extend  to  the  issue  of  stocks 
and  bonds;  that  practically  every  State  in  the  I'nited  States  now  has 
provided  in  its  laws  creating  public  service  commissions,  that  the 
authorization  for  tho  Issue  of  securities  shall  be  made  by  the  public 
service  commission  of  that  State;  and  tho  amount  of  business  that  is 
interstate  would  bo  comparatively  small  in  any  case,  as  compared 
with  tht»  business  in  the  State,  naturally.  I  think  that  would  create 
a  situation  where  the  State  and  Federal  authorities  would  bo  in  con- 
flict, we  will  say,  as  to  the  issuance  of  securities,  might  make  it  very 
Hifficult  to  raise  money  to  make  these  developments,  and  might  result 
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difficult  to  raise  money  to  make  these  developments,  and  mizht  result 
in  a  thing  that  is  not  desirable,  and  that  id  a  prohibition  of  a  pul>*t<* 
utility  or  a  waterpower  seeking  a  market  across  a  State  line.     I  thini; 
that  the  market,  whether  it  is  across  a  State  line  or  within  a  Statt* 
ought  to  be  reached  to  the  best  advantage  bv  the  power  development . 

Senator  Sterling.  In  a  mere  matter  of  interstate  transml^^sion  «•( 
power,  Mr.  Ryan,  would  it  not  seem  more  appropriate  that  tli»- 
supervision  of  that  business^hould  be  under  the  Interstate  Commence- 
Commission  which  regulates  other  interstate  commerce,  than  undtT 
the  supervision  of  the  Secretary  of  the  Interior! 

Mr.  Kyan.  I  would  not  say  as  to  that.  If  the  Interstate  Com- 
merce Commission  is  a  qualified  body  to  treat  with  these  subjwi^. 
yes;  but  this  is  an  intricate  business;  this  is  a  business  that  can  n«»t 
De  attended  to  and  properly  regulated  or  properlv  handled  by  m>iii#* 
one  who  has  not  the  equipment  to  do  it,  some  board  or  branch  or 
individual  officer  that  has  the  eqifipment  to  do  it. 

Senator  Smoot.  I'o  you  not  think  that  the  Intep^tat^  Commerce 
Commission  is  just  as  well  equipped  to  do  it  as  any  Secretary  of  tl;«? 
Interior  would  be? 

^^r.  RvAX.  I  think  perhaps  the  lar*:or  the  body  the  more  ItkAy  it 
would  bo  to  bo  cumboi-somo. 

S  mator  SrEULixa.  Would  not  their  oxporience  in  re«^ilatinir  rail- 
road ratos  ixWo  some  advanta^^e  to  that  body  or  board  in  I  ho  niatti*r 
of  th(^  nv^ulation  of  charj^os  i 

Mr.  Ryan.  I  think  that  their  oxptM-iiuice  is  confine<l  t<>  rate  roir^ila- 
tion  of  railroads,  which  is  alonir  an  entiiely  diifi^n^nt  lint . 

Suiator  Robinson.  This  re(|uires  n  tiH*hnical  knowlediro,  do«»s  it 
not,  in  onlor  to  fix  rates  i 

Mr.  Ryan.  It  nK|uin»s  a  tiH^hnical  stu<ly  and  t<M:lmical  knowliML*»» 
to  rtv^ulato  tho  rates  and  to  adjust  the  operations  of  the  n^irulnti-^i 
body  or  coiporation  to  tho  nomls  of  the  country  imd  of  the  district  m 
whi<;h  it  is  o])orateil. 

S  »nator  Smoot.  Not  one  one-hundredth  part,  thoujrh,  of  the  knowl- 
ed;o  rcKjuired  to  fix  rates  (m  tho  railnuulN. 

Mr.  Ryan.  Xo:  but  in  tlio  sonso  that  any  one  boily  can  not  mmpil** 
or  brinj  to^  'th^r  idl  the  toclmical  knowltMl^'o  in  evory  line*  of  bu>int»^.H. 
I  think  ptMluqw  it  would  bo  pro^Mahlo  to  havo  the  retrulation,  if  anv 
there  be  on  the  part  of  the  Feder-d  ( Jovemment,  in  some  other  han«f«* 
than  tho  body  tliat  is  charj^ed  with  the  ri»;«'ulati(m  of  railroail  rat«»?*. 
It  is  an  tmtirely  dilferent  thin«r. 

Seuator  (^i.auk.  Suppose  ymi  have  a  body  vested  with  like  powers* 
over  the  re^rulation  of  these  rat<»s  which  tlie  Interstate  Commence 
Conunissioti  luws  over  railroad  rates;  suf>pose  you  created  a  po^er 
coniinission:  what  wouhl  you  think  of  that  nrooosition  as  compan^ii 
with  the  adva!itai;es  or  disadvantages  of  navin;;  it  all  under  the 
Secretarv  of  the  Interior,  bearing  in  inind  alwavs,  that  the  Secrelar\ 
of  the  Interior  is,  of  course,  unable  to  pive  his  personal  attention  to 
this  important  branch  of  the  work? 

Mr.  KvAN.  Ho  would  have  to  delcj;ate  the  authority.  Senator. 
I  do  mean  that  exactlv.  I  do  not  mean  that  he  would  have  to 
delejrate  tlie  authority,  but  he  wouhl  have  to  doletrate  the  invest iira- 
tion  and  have  returns  from  subonlinates,  undoubietlly,  just  as  the 
Interstate  (\)inmen»e  (\unmLssion  woulii  if  it  was  in  their  hands 
And  I  think  that  the  thinf?  resolves  itself  ba<*k  to  the  question  that 
whoever  is  in  position  to  make  the  most  complete  study  of  it  and  to 
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know  most  about  it  is  best  qualified  to  regulate  it,  and  the  man  or 
bqdy  that  has  too  much  eke  to  do 

Senator  Clark  (interposing) .  I  was  speaking  of  a  body  that  was 
created  for  this  sole  puroose. 

Mr.  Ryan.  I  hardly  think  it  would  be  foimd  necessary  to  create  a 
body  for  this  sole  purpose,  because  the  regulation  in  every  State  in 
the  United  States  where  these  power  companies  are  seeking  to  do 
business  is  so  complete  and  so  thorough  that  the  necessity  for  Federal 
regulation  is  going  to  be  very  shght,  and  it  would  be  so  where  there  is 
any  actual  operation  of  these  developments  after  they  are  made. 

I  do  not  tlxink  that  the  regulation  wiUwamint  an  expensive  organi- 
zation to  carry  on  that  work,  because  there  will  not  be  enough  of  it 
to  do. 

I  want  just  briefly  to  emphasize  my  remarks  on  the  subject  of  the 
50  per  cent  cIuuj^o,  and  say  if  the  developments  that  wc  have  made 
in  Montana  were  attempted — if  we  had  to  consider  that  clause  of 
the  law  we  could  not  have  made  uny  veiy  large  developments. 
Thej  were  all  made  upon  contracts  for  more  than  50  per  cent  of  the 
initial  output,  and,  in  most  cases,  for  more  thnn  50  per  cent  of  the 
total  output — of  the  total  cai)ariiy. 

And  1  want  to  emphasize  again  the  fart  that  I  do  not  think  that 
the  comp'irative  cost  of  steam-generated  and  hydroelectric  power  is 
giiing  to  make  it  necessary  to  take  any  undue  and  extraordinary 
precautions  in  the  drawing  of  this  bill;  that  the  hydroelectric  power 
concenis  are  going  to  seek  their  markets  and  make  their  markets  in 
onlcr  to  develop  as  much  business  as  they  can,  and  they  are  not 
going  in  there  simply  to  take  away  the  business  of  the  ste«m  plants 
at  just  a  slight  recluction.  I  think  that  the  necessity  for  a  charge — in 
other  words,  a  flexible  charge,  a  sliding  charge — ^against  the  power 
companies  will  never  be  found  to  be  necessary:  that  the  conditions 
under  which  the  hydroelectric  power  will  be  developecl  will  be  such 
that  thov  will  always  bo  under  the  necessit}^  of  creating  markets 
rather  tfian  getting  high  prices,  and  that  in  any  event  the  State 
public  utilities  commissions  will  regulate  their  charges  and  that  any  . 
provision  for  a  charge  in  the  bill  that  might  be  moved  up  and  down 
m  order  to,  let  us  say,  regulate  the  profits  of  the  power  companies, 
will  not  be  found  to  be  necessary. 

The  principal  thing,  as  I  see  it,  in  this  whole  bill,  and  the  thing 
that  is  worthy  of  the  most  attention,  is  the  matter  of  valuation  at 
the  time  of  recapture.  I  think  that  the  time  is  so  far  off — 50  ^eara 
from  the  day  the  lease  is  granted — that  any  attempt  to  define  within 
narrow  limits  what  shall  be  paid  for  the  property  taken  over  is  going 
to  result  in  difficulty  of  getting  capital  and  will  result  in  an  unwork* 
able  law,  and  I  think,  iot  the  early  development  of  water  powers, 
for  the  easy  raising  of  money  and  the  encouragement  of  the  business 
generally,  the  development  of  the  natural  resources  of  the  country 
that  can  be  made  through  cheap  power,  all  outweigh  entirely  the 
necessity  for  any  narrow  construction  of  the  valuation  at  the  end  of 
the  pcnod,  and  I  am  very  much  in  favor  of  a  broad  clause  stating 
that  if  taken  over  by  the  Government  the  fair  value  shall  be  paid  to 
the  owner  of  the  plant,  and  in  any  lease  given  at  the  expiration  or 
jubseouent  to  the  expiration  of  the  original  lease,  the  original  lessee 
should  have  the  preference  right. 
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Senates  Clark.  Let  me  ask  jou,  Mr.  R^an:  I  suppose  that  tl»« 
power  you  get  from  Great  Falls  and  othen^use  you  get  oy  appropria- 
tion under  your  State  laws  ? 

Mr.  Ryan.  The  water,  vou  mean  ? 

Senator  Clark.  Yes ;  tne  water. 

Mr.  Ryan.  Yes. 

Senator  Clark.  Is  that  a  perpetual  right  that  you  acquire! 

Mr.  Ryan.  As  I  understand  it 

Sonator  Clark.  And  it  is  forfeitable  for  nonuse? 

Mr.  Ryan.  It  is  forfoitable  for  nonuso,  the  same  as  all  water  riirhu 
in  all  the  Western  States. 

Sanator  Clark.  Then  if  the  lease  of  the  power  site,  provided  it  wm 
on  Government  lands,  were  terminated,  that  would  also  torniinttt^ 
the  water  right  ? 

Mr.  Ryan.  If  it  was  not  used,  of  course.  If  there  was  not  a  cun* 
tinuin*]^  use  it  would  certainly  terminato  the  water  ri<?htA. 

Sonator  Clark.  Is  your  appropriation  mado  in  such  a  wav  that  it 
can  be  transferred  without  the  use?  I  mean  your  appropriation  4 if 
water  in  that  State. 

Mr.  Ryan.  Transferred  without  the  use  of  the  water,  you  mtianl 

S.mator  Clark.  Yes. 

Mr.  Ryan.  I  do  not  so  understand  it.  I  understand  that  there  are 
no  ri<jjhte  of  water  in  our  State  except  the  rij^hts  of  use. 

Sonator  Clark.  I  was  a^kin*^  particidarly  in  ro«:a»d  to  Montana. 
I  know  it  is  so  in  the  State  of  Wyomin'^;  But  I  think  in  Utah  it  is 
different. 

Senator  Smoot.  It  is  different  in  this  way,  that  we  can  tranirfer 
water  from  one  piece  of  land  to  another;  but  it  must  be  for  a  \h^uc^ 
ficial  use. 

The  Chairman.  You  can  do  the  same  thin<;  in  Montana. 

S.mator  Smoot.  In  Wyominj^  they  can  not  do  that.  It  passes  with 
the  land. 

Senator  Clark.  It  passes  with  the  land. 

Simator  Smoot.  In  Utah  you  can  take  the  water  from  one  pii^co 
to  another. 

Mr.  Ryan.  I  will  say  that  I  have  just  returmni  from  a  tiip  to  the 
West,  and  I  did  not  expect  to  be  able  to  appear  bofoi-e  the  commit tt^e 
during  thwe  hearings.  In  onler  to  get  mv  view.s  and  the  vie^-i*  of 
my  company  before  the  committe4»,  Mr.  iCellev,  the  chief  conni»«*l 
of  our  company,  drafto;!  a  letter  addressed  to  the  committtH*.  whM-h 
he  has  Si>nt  to  me,  after  learning  that  I  was  to  appear,  and  aske  t  me 
to  ban  I  it  to  the  committee,  an  I  if  it  is  ngnH*able  to  the  committ4^ 
I  would  like  to  have  that  letter  inooriH>rated  as  a  nart  of  the  nKH»nl 

The  Chairman.  That  may  be  (lone.  Just  furnish  it  to  the 
stenographer. 

Mr.  Ryan.  Gentlemen,  I  am  very  thankful  for  your  courteur, 
and  I  do  not  tliink  there  is  anything  more  I  have  to  say  on  this  qu««4- 
tion. 

The  Chairman.  We  thank  vou,  Mr.  Ryan. 

(The  lett4>r  referred  to  in  tfie  remarks  of  Mr.  Ryan  is  as  foUf>wit:) 
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Butte,  Mokt.,  Deamber  18,  1914, 
Senator  Henry  L.  Mtkrs, 

ChairrnQn  of  Committee  on  Public  Landt,  WaMhingtonj  D,  C. 

Drar  Sbvator  Myeiis:  I  hive  greatly  regretted  my  inability  to  have  been  present 
•t  tlie  public  heannOT  of  your  committee  recently  held,  during  which  the  proposed 
wrater-power  legislation  was  considered  and  opportunity  afforded  for  the  presentation 
of  views  in  resrard  thereto.  I  am  pleased  to  avail  mvself  of  the  suggestion  made 
that  I  submit  mv  views,  particularly  with  reference  to  House  bill  16673  of  the  Sixty- 
tin  nl  Congress,  known  as  the  Ferris  public  land  water-power  bill.  I  have  no  doubt 
that  the  p  iblic  hearing  developed  a  discussion  of  all  of  the  features  of  the  proposed 
art,  and  will  therefore  confine  m>  self  to  as  concise  a  statement  as  possible,  disciissinff 
only  th*  se  features  which  seem  to  me  of  paramount  importance,  it  is  to  be  assumed 
thHt  the  purpose  of  the  proposed  legislation  is  to  bring  about,  under  the  sanction 
of  legislation  which  will  aflord  adequate  protection  to  the  investor,  while  at  the 
8jme  time  conserving  the  public  interest,  the  development  of  the  water  powers  of 
(he  West,  and  as  a  result  of  such  development  of  water  power,  a  like  development 
of  n.^tural  res  mrces. 

For  a  number  of  years  th^  necessity  of  such  legislation  has  been  conceded  by  all 
parties  interested  in  the  development  of  water  power,  and  by  those  charged  vitn  the 
a  •.ministration  of  the  public  domain.  It  is  to  oe  sincerely  hoped  that  the  widely 
diven^ent  \iev:d  heretofore  held  may  be  to  some  extent  reconciled,  and  a  program  of 
rt»nsiriiciive  legislation  followed .  In  order  for  such  legislation  to  attain  tne  desired 
ohject,  however,  it  must  of  necessity  be  of  such  a  character  as  to  afford  ample  security 
til  the  investor  and  an  opportunity  for  the  building  up  of  a  profitable  business,  while 
It  the  same  time  the  interests  of  the  public  are  adequately  protected.  Any  restraint 
imp<jse<i  by  the  legislation  which  goes  beyond  the  necessity  of  protecting  the  pufoUc 
welfare  and  imooses  harsh  and  burdensome  conditions,  will  undoubtedly  defeat  the 
purpose  c>f  the  le<;islation. 

I.  Tlie  first  provision  of  the  act  is  that  the  Secretary  of  the  Interior  be,  and  hereby 
i«.  authorized  and  empowered,  under  general  regulations  to  be  fixed  by  him,  and  under 
euch  terms  and  conditions  as  he  may  prescribe,  not  inconsistent  with  the  terms  of  this 
act,  do  l«*ayo.  etc. 

The  objection  to  this  clause  is  that  too  much  authority  is  vested  in  one  man,  and  that 
it  may  bo  arbitrarily  exercised.  I  am  frank  to  confess  that  this  objection  does  not 
ap|>*:<jr  to  mo  to  bo  of  controlling  force.  While  I  think  it  would  be  better  policy  per- 
hdpd  to  have  the  authority  delegated  to  a  commission  consisting  of  three  oflFiciais,  I 
believe  that  inasmuch  as  the  terms  of  the  lease  must  be  agreed  to  m  advance,  and  (hat 
the  lease  is  irrevocable  except  for  the  causes  ."ipecified  in  the  bill,  that  this  objection 
may  be  overcome.  If  it  should  develop  that  the  discretion  im|>06€d  in  the  Secretary 
nf  Me  Interior  was  being  arbitrarily  or  unreasonably  exercised,  the  matter  could  un- 
doubtedly be  corrected  by  suitable  legi.*»lation. 

II.  Jht  UiisfhoUi  —  The  pro]X)eed  bill  pro\  ides  that  the  Secretar>'  of  the  Interior  be. 
*rfl  hereby  is,  a  uthorizecf  and  em  lowered  ♦  ♦  *  to  lease  ♦  *  *  for  a  i)erioa 
n"t  tonpi^r  than  50  years,  for  the  purpose  of  constructing,  maintaining,  and  oj  crating 
dams,  et".  There  has  no  doult  been  much  discussion  of  the  leasenold  j)rinci])le 
iK-fore  the  committee.  Xo  one  can  sav  that  as  a  matter  of  preference  it  would  not 
W  more  dot«irable  to  obtain  a  fee  title  than  a  leasehold  title.  »^uch  a  title  ^  ould  make 
Bnanf  ing  easier,  and  vould  free  the  grant  from  many  of  the  complic  aticns  and  )»08Bi- 
bilitios  that  are  inherently  attached  to  a  leasehold,  and  the  working  out  of  i^hich 
in  n»nm»<  lion  with  a  goingVoncemis  fraught  v  ith  much  difl  <  ulty.  I  am  constrained 
tu  beiie\-e  that  not  onlv  from  the  selfish  standpoint  of  the  water  power  companies, 
but  also  from  the  standpoint  of  public  policy  much  c^n  be  said  m  favor  of  either 
an  indeterminate  or  fee-simple  grant  as  a  correct  governmental  policy. 

In  thi.s  ccmnection  I  wish,  if  possible,  to  make  the  position  whicii  the  Montana  Power 
Co.  and  its  associated  concerns  have  taken  clear.  These  companies  have  adopted  a 
iviliry  bar^  U|x>n  the  convicticm  that  the  United  States  Government  should  not  and 
viU  Dot  turn  •►ver  its  water  p^iwers  without  adequately  safeguarding  and  protecting 
the  public  welfare.  We  concede  the  propositicm  that  anyone  who  ertters  tne  public 
utility  field  should  recognize  the  fact  that  his  business  so  far  as  it  affects  the  public 
riiouM  be  subject  to  governmental  regulation.  We  have  likewise  conceded  at  all 
times  and  agreed  to  a  policy,  so  far  as  the  Unitcnl  States  Government  is  concerned,  that 


compan;^ 

ment.    I  refer  to  the  contract  made  between  it  and  Secretary  Fisher  on  the  6th  day 
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of  January,  A.  D.  1913,  which  has  been  the  subject  of  wide  and  favi>Table  e«jmm^?'t 
on  the  part  of  thoae  who  believe  in  a  proper  con8c*rvation  policy.  >Mien,  however,  vl 
ifl  pmposed  to  limit  the  title  acquired  to  a  leasehold,  running  for  a  ]ipeci(i(*d  numt'*? 
of  years,  it  introduces  grave  questions  of  public  policy  that  stiouUf  receive  cMrri  A 
Consideration,  keeping  in  mind  the  primary  purpose  t.f  the  Ui;i^latii*n.  Af  i#  «  I 
known,  it  is  a  difficult  matter  to  finance  water  power  pnijects,  and  tlie  ext»en<*n«^  •{ 
those  who  have  made  lai^  investments  in  maiiy  inntances  has  beei»  nmst  ai^t>(»«i.  t- 
ing.  The  percenta<?e  of  water  |>ower  failures  is  probably  laigiT  pn.>pi*rti(ixiateiy  li.j . 
is  usually  attendant  upon  business  ventures. 

It  is  most  natural  tliat  where  only  a  limited  tenure  of  title  is  obtained,  Lht*  rat'« 
dialled  must  of  necessity  be  higher  than  if  the  project  was  owited  in  p(»rpeCiut> .  r 
in  addition  to  tlic  chai^e^f  that  must  be  made  fi»r  extensions,  fixed,  running,  n«|iU  <^ 
ment,  repair  and  maintenance  expense,  there  must  al»>  be  taken  int)  coufH'Irni*.  •-. 
the  uecesuity  of  amortizing  tlie  propel  ty,  or  a  considerable  part  therei*f,  duririsr  tn** 
period  of  years  for  wlxich  title  is  held.  This  necessity  inexitably  remits  in  hi.-ii'f 
rates  being  charged  for  service  from  the  inception  of  the  enterprises  than  Wfuld  t>tii  -- 
wise  be  justitieu,  and  if  we  look  at  the  matter  from  a  biisinein  <itandp*»int,  raUw  r  rt 
rapidly  increase  as  the  lea.^>hold  approaches  expiration,  or  v\m*  the  plant  irutft  i  - 
sut7en*d  to  fall  into  a  state  of  neglect,  thi^reby  impairing  thr*  public  aervi^*  in  tJ  r 
to  save  maintenance,  n>pair  and  replacement  charges  that  otnerwM*  wmuM  hA>«*  t>- 
be  amortized  during  tlie  fo'v  remaming  years  of  tlie  lease.  As  illunnti«r  of  t;;f* 
proposition  tliat  I  am  contending  for,  we  may  divide  tho  life  nf  a  l«'a^'h<*ld  inUf  tun-*' 
periods: 

1.  The  periiKl  of  (onstniction  and  development  of  the  buoinofla. 

2.  The  peii<Hl  of  natural  incn^ase  and  profitable  ri*ttirn* 

3.  The  peritKl  of  expiration,  when  in  opIi>rto  niaiiritain  ellicnent  fli<rvtrc,  f»it**fA«i«>n«. 
replacements,  repairs,  and  luaintenunce  charges  ^i\\  be  lu^avy  items. 

Aai'iming  that  the  h^i** -hoi  I    in  prop  tIv  divi'li'-l   into  lh«'T«t»  lhr"«»  |VT.»i«     »* 
praetical  buHin«'ss  pro))OHittim.s  i  mbnuv'il  an<l  wliirh  must  of  ie««'t\'«^tt>  work  <*.  t  «' 
as  followM: 

Firat  period,  (a)  ('onatructum.  A  conniil.  rable  period  of  tim«\  var>'ini:  ai  /^  "i 
thr'o  to  five  y<*arM,  \\\v.>{  elapse  during'  wliirh  the  jilant  may  bi*  i  (l!l^f^  «  t-ti,  irt*  *• 
mission  lines  built,  and  the  devehipmeiit  oi'  buHiticH'^  iniiiatt>tl.  It  i'^  lau  ti»  a—  :  ' 
that  iifKm  the  \KV*\)i  of  a  THNyeur  1  as  hold.  10  prr  ('(•iit  of  I  Ik*  time  will  have  lj(  -  1 
before  the  pmjeti  is  r  aily  to  ri*n(h  r  wrviee,  dev(  h)p  ln:Mn»  .hm.  nr  pay  anv  r»  turn  t  !••« 
the  sums  iuvest'd.  During  thi.s  period  of  imu'tive  earning  powi  r  promotion.  ««n'.*/4- 
ization,  enginofring,  and  construrtion  charg  h,  to;:i>ther  witli  int«'r>j*t  on  all  «>f  thi** 
necessary  expenm's.  and  tax^M.  have  b(*en  paid,  thi.s  burdening  the  plant  with  \»*  av  •' 
obi  illations  befor*  p«rfe<ting  any  earniui;  capiwily. 

(h)  Oeulopwmt.  -  It  is  tin*  policy  of  the  (io\ernment.  and  xhoeld  b<*  ch<*  p<»ti(  v  A 
all  pt)wer  pro  lur«Ts.  to  devflop  tin*  proj«-ct  tx)  its  maximum  caparity.  To  i!.»  ilii*  ii  i«, 
in  th<'  majority  t>f  cas*'s.  luv-  .v^iry  to  deveh)p  far  iM'yontl  the  exe*tinc  mark«*l  I  l:^v«« 
in*mind  a  wat4r-power  di  velopment  now  being  ma>le  in  the  WrM  vkh*  n*.  in  orK  r  m 
utilize  the  maximum  capacity  of  tlie  pow<  r  site,  a  d<'\<'lopm(*nt  ii*  b' in<:  in<«tjii<-l 
which  will  hav4*  a  minimum  capacity  of  (*ig)H  titncs  tlu*  amount  of  |mi««t  wKu  h  1  «• 
been  contracte<l  for  in  lulvauee. 

Kver>'  water-|M)Wer  company  which  lui*  a  growing  bu-'iMt*"-.  and  (larticularlv  th  »•«• 
companie'4  that  are  op(>nUing  and  contemplate  otifniiin^.  in  the  H)kar<«<U'  iM>ttl««l  a'ld 
onl»'  partiiilly  (leveh)p<'«l  rri:i«>n-  of  th<»  W  '^t.  \\h»«n'  llie  propo  rsl  h»gi  l.ktioti  will  h.i\'* 
its  fullest  appli(*ation.  an>  ohlige<l  t4>  maki>  hi^uy  tnvt*4menl'  Mfxin  which  no  iniMi*"- 
diate  return  i-*  ]>o-il»le.  To  t»udiMvor  to  ^'«M•nrl•  a  return  on  total  inv«»^.tm  'ut  iluri'ii 
th«.'<  early  <ir  fir^t  periiMl  wduM  ntn-e-  itate  tli<»  ehirjiug  of  r.it«'«  '*t^  e\or1»itanl  i-  w 
pie<>lu(l<'  the  deveh>pmeiit  of  the  hu^iiie^-.  and  to  eurtud  rath«*r  than  e\|M>iil  tli«*  *'»•** 
of  hvdroehvtric  p«mer.  A**  a  nuuter  of  hu  iu«»-- policv  r.it«»<«  m*i«lof  n»N't»<-uv.  d**ni  •; 
the  lir-t  |>eri«Hl,  i»e  limit^ul  l<)  what  ^^iU  pav,  in  ni.inv  in-ta!»«'e\  a  m>niiMal  r*t  ifi 
oid>  u|)on  th  •  :u*tnal  money  in\e-t'H).  h>a^  nig  tio  profit  for  the  ^mner  an  )  «i<'\cl..p«f 
of  the  bu-'in"^-.  Tlii^  .-UiiMtinii  i^  re'i'i/«-<l  h\  all  «iU!  <T\at.ve  \\4*tiT-iMiWi«f  min* 
pani<*M.  and  \^ith  it  enno^^  a  reaii/utiou  tliat  a*id<*  fnt«n  bun«l  int4>ri><t  atui  tinkiur  iuui 
re<|uirement^,  ahhtional  r«'\en'i«*o  nni-t  b«*  mah*  hv  maintainm^  a^  r)en*»  rat*  -  m 
|«  .-iril**,  (>xteiiliitg  th  *  ho  in»««-  an!  -Mh-iiPMing  hNdn*fhn*tric  |h>  v«  riot  other  m>uiit 
of  p'MHTatiiij^  ]Hm«T  r«Mjuir«Ml  im  ditier«iit  iti  .'htrir* 

Second  litrunl  Ihir'iig  lie*  -••<  nh<l  piri«> !  h:  a  h-a  ♦•l»ol  1,  whon  the  bu.<4ine*«>  lu-  bt^-n 
de\(di»f»**  ■«  a  fair  H't'iru  mav  he  ui.i-ie  u|nmi  tlo«  uiv«>  tuiriil  rndi*r  th**  r«i!  I  i'  ' 
contrtil  of  Stat<»  puhlir-  tv  le  •  •••nutu'-'-Mn-  ••idv  ••u«  h  ;i  r.»i«iru  a-  i*an  bt*  tvlet|\i4i  I.' 
Ju«iifi4Ml  may  l)e  locked  f«»r  Thn  uia\  'm  r.*.'.4rl«'«l  a- th«'p<»rio  I  «»f  pn»'»4  t(»thr<iiM>  r 
and  develoiMT.  while  .it  t!M>  a  ne  niiit*  the  puldn  iut«r«*  t  i«  (<wi«M'rM««t  iSn^iph  tm* 
ins trumen tali tv  of  iu  Mmimi--^  im. 


WAT£B*POWBB  BILL,  737 

Tlird  period. — During  the  latter  part  of  the  leasehold  the  plant  will  inevitably  be 
iva«-hing  a  8tage  where  maintenance  and  renewal  charges  will  be  heavy  items.  In 
order  U>  properly  »erve  the  public,  plants,  structures,  damn,  transmission,  and  dis- 
tributing «(>"^^°^0  should  be  maintained  at  the  highest  poenible  peint  of  efficiency. 
£xten:«ioa^  should  be  made  to  meet  the  public  need,  and  in  the  rapidly  growing 
■ections  of  the  We^t,  !iuch  as  the  State  of  Montana,  these  exteni^ioas  require  a  constant 
expenditure  of  new  money,  amountinj|[  to  a  ver^^  con.«<iderable  povtion  of  the  total 
outlay.  If  a  comimny  is  facing  a  situation  where  its  physical  property  may  be  taken 
over  at  the  end  of  a  comparatively  few  years,  it  will  inevitably  follow  that  there  will 
be  a  dUposition  to  save  as  much  money  as  possible  upon  renewals,  repairs,  and  ex- 
tension?,  and  such  sums  as  may  of  necessity  be  invested  under  thece  heads  must,  to 
as  great  an  extent  a-i  pos.<<ible,  be  amortized  during  Uie  remainder  of  the  lease,  result* 
ing  in  a  constant  effort  to  increa^e  rates  to  the  point  where  as  laige  a  rate  as  the  cus- 
tomer's bu&iness  will  stand  must  be  charged,  and  justified  by  the  governmental  agencies 
which  have  imposed  upen  the  power  concern  the  necessitv  of  amortizing  at  least  a 
F*orlton  ol  iti«  prof^rty,  not  according  to  the  standard  usuallv  adopted,  to  wit,  that  of 
wiping  it  out  during  the  estimated  life  of  the  property  it^elf  but  by  introducing  the 
6ctitiouJi  element  of  an  expiring  leasehold .  It  is  my  belief  that  where  the  Government 
retaimt  the  right  to  control  and  regulate  rates  in  the  public  interest,  it  t^hould  not  be 
ne^njfs^iy  to  tix  a  term  beyond  which  the  j  roprietary  right  of  the  de\'eloper  may  not 
extend,  when  by  so  doing  the  inevitable  result  is  directly  in  conflict  ^itn  the  public 
welfare  and  resmt*^  in  the  imposition  of  a  direct  tax  upon  the  uters  of  a  public  utility, 
whi'h  otherwL-e  might  be  avoided. 

AsBuming*  however,  that  the  leasehold  principle  has  become  fixed  governmental 
policy,  thp  particular  leasehold  provision  in  the  Ferris  bill  would  still,  to  my  mind, 
be  objectionable.  The  language  of  the  bill  is  that  a  lease  may  be  granted,  not  for  a 
period  of  50  years  but  for  a  period  not  longer  than  50  years. 

As  I  have  heretcfore  pointed  out,  a  period  of  50  years  is  exceedingly  short  within 
which  to  measure  the  possible  life  of  a  businese,  pariicularly  a  business  which  requires 
tht*  Urge  initial  investment  and  the  constant  application  of  managerial  ability  and 
inilustry  in  order  to  extend  and  make  it  profitable.  No  leasehold  provision  snould 
\i»*  coiiflidenHl,  and  none  will  ever  be  practicable,  in  this  connection,  which  provides 
for  a  shorter  period  than  50  years.  Therefore,  I  believe  that  tlio  minimum  term  of  50 
years  should  be  definitely  fixed  by  the  bill  itself. 

Eiftntion  of  prriod. — There  is  no  provision  in  the  bill  permitting  an  extension  of 
the  leasehold  period.  Such  a  provision  seenos  to  me  extremely  desirable,  both  from 
the  standpoint  of  the  Government  and  the  water-power  developer.  If,  at  the  end  ol 
the  50-j'ear  period,  the  developer  has  kept  faith  in  performing  the  obligations  imposed 
upon  him  by  the  lease,  and  is  conducting  his  business  in  a  satisfactory  manner,  there 
should  be  some  authority  vested  somewhere  to  permit  an  extension  of  the  lease,  so 
thst  the  businefis  may  be  conducted  in  the  event  of  the  United  States  Government 
not  wi^dn^  to  acquire  the  property  under  the  provisions  of  the  bill. 

\  provision  which  would  enable  the  developer  to  secure  an  extension  of  at  least 
25  yean,  in  the  event  of  the  Government  not  taking  over  the  property,  should,  I  think, 
be  contained  in  any  legislation  of  this  character. 

iSertion  2  of  the  bill  provides  tliat  in  each  lease  made  in  pursuance  of  this  act  it 
•iiall  be  provide<l  for  tne  diligent,  onlerly,  and  reasonable  development  and  con- 
Uduous  operation  of  the  water  power,  subjiH^t  to  market  conditions,  and  shall  provide 
that  the  leesoe  sliall  at  no  time  contract  for  the  delivery  to  any  one  consumer  of 
electrical  eneigy  in  excess  of  50  per  cent  of  the  total  output. 

WhUe  the  purpose  of  this  provision  is  plain,  and  doubtless  an  argument  may  be 
made  in  support  of  the  underlying  theory  that  caused  its  incoiporation  in  the  bill, 
y^t  no  aigument,  to  mv  mind,  can  be  made  in  making  the  pro\iBion  so  inflexible 
that  thc-re  shall  be  no  discretion  to  modify  this  provision  in  the  event  of  its  becoming 
Qocf-flssry  or  desirable  so  to  do.  In  this  connection  I  have  in  mind  the  tn  mendous 
possibilities  with  reference  to  water-power  development  in  the  West,  and  particularly  in 
Uu*  State  of  Montana.  The  Uniti'd  States  is  now  behind  the  leading  industrial  nations 
of  the  world  in  tlie  development  of  electro-chemical  industries.  The  manufacture  of 
aluminum,  nitrates,  and  other  pnxlucts,  some  of  which  an>.  or  may  become,  necessities 
of  our  own  Government,  has  not  been  developed  to  the  point  where  the  Government 
it^flf  is  in  a  position  to  acquire  through  domestic  manufacture  articles  that  might 
in  time  of  war  be  absolutely  essential  to  a  proper  carr>'ing  on  of  the  Dational  defense. 
Many  of  these  products  can  only  be  produced  by  the  um.*  of  large  quantities  of  cheap 
pciwer,  to  secure  which  it  may  be  necessary  to  establish  manufacturing  plants  at  the 
site  of  the  development  in  order  to  save  the  cost  and  loss  of  transmission.  It  should 
bu  the  policy  of  our  Government  to  encourage  these  industries.    In  many  instances 
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where  suitable  natural  products  exist  for  establishing  electro-ch(>inical  iadurtiwa,  it 
may  be  necessary  to  contract  for  the  entire  output  of  a  powPT  devekiDiii^nt^  mm! 
consequently  it  would  st^em  short-sighted  policy  and  one  wholly  unjustifina  to  pix'^p^ot 
the  exercise  of  any  discretion  on  the  part  of  the  governmental  authority  charfi^  vidi 
the  administration  of  the  proposed  legislation  from  permitting,  under  suitable  ciii  w 
stance's,  the  sale  of  mon*  tnan  50  per  cent  of  the  power  developed  to  a  stipple  ciialoai*^ 

This  feature  of  the  bill  is  particulvly  objectionable  when  coaaidervd  in  ccumeitkiB 
with  the  possibilities  of  the  use  of  power  in  connection  with  irrigation  pmjecta  Aaj* 
one  familiar  with  western  conditions  can  readily  dte  instances  where  large  tnirts  «l 
arid  land  lie  in  close  proximity  to  water-power  sites.  In  many  casee,  in  order  l»i  irri- 
gate these  lands,  practicall v  the  entire  output  of  the  plant  would  be  requaivd .  It 
would  therefore  seem  too  plain  to  require  argument  tnat  this  provimon  of  tb»  bill 
should  either  be  eliminated  or  made  sufficiently  flexible  to  enable  discTsdon  i»  hm 
used  in  proper  cases  for  the  sale  of  such  an  amount  of  power  as  may  be  reqntiwl  i» 
the  particular  instance  to  fit  the  situation  being  considered: 

Section  6.  Proviaions  respecting  the  right  of  the  Govemmenl  io  amtirt  propertm^ 
In  considering  these  provisions  sections  6  and  6  may  be  considerra  together.  T%t 
the  )ry  of  these  sections  is: 

(a)  That  the  Government  may  take  over  the  property  upon  the  exptimti<ja  at  tb» 
lease,  but  it  is  not  obliged  to  do  so. 

(6)  That  in  the  event  the  United  States  does  not  exercise  its  right  to  take  orre, 
maintain,  and  operate  properties,  as  provided  in  sectim  6,  or  does  not  renew  the  leww 
to  the  original  lessee,  upcm  such  terms  and  conditions,  and  for  such  period  as  mmy  b« 
authorized  under  the  then  exiting  applicable  laws,  the  Secretary  of  the  Interior  may 
ttpcm  the  expiratirm  of  the  leasehold,  lease  the  |>n»i>ertiea  of  the  original  leasee  it*  a  fw»w 
le&see  upon  such  terms  and  under  surh  conditions  and  for  su<*h  periods  as  applirmMe 
laws  may  then  authorize;  and  upon  the  further  condition  that  the  new  lesaec  liiail 
pay  for  the  properties  as  provided  in  section  5  of  this  act. 

Then*'  proviHionj"  raiH**  an  iinriTtainty  whifh  i<houM  not  c-xiM,  and  which  it  ^r^Tr*  »** 
me  can  nadilv  be  a\oi(U'd  by  the  incorpoml ion  of  miiiabh*  pn^vij^ionn  in  iKe  l«ii* 
Inasmuch  as  tho  l-nit^nl  Statrn  i»  not  ohljp'd  to  tak«*  ov^r  th«»  pn>p<  riy  thrr»«  •>.«»  l\ 
be  somf'  provision  fixing  th<*  Ptutua  of  thi*  !if«si'<»  with  gr<iitiT  rrriiiint\  th:%n  t*>  l««\»« 
him  wholly  dt-p'^mlcnt  rpon  th«»  possibility  of  Hiiti*«'urtory  I«irif«htion  Uvinc  •ilopt**! 
in  th«'  int<*rim.  Tnlrhw  Huch  h'<;islation  is  a(lopt4»<l.  th«»  on<»  ihinsr  that  i«»  rortain  «n  ^-r 
th''  proi)o*Ml  a<'t  ifl  that  the  rij^hts  of  the  h-s**^^'  will  b<»  j«'opiurtl!z«»d.  Tin*  iM»>€-mni»  nt 
may  tat''  over  the  h-an '  or  the  S«*<T.'tary  may  mibstituti'  a  n»»w  hi8^«*.  but  no  prcivHi«« 
cxrept  that  of  future  h'pislation  is  ma<le  for  th«»  pr«»t«*<*tion  of  thi*  original  b-fl^*** 

It  WO'  Id  wM'm  to  he  btit  fair  that  th<»  original  h'sj^«*<»  hIioiiIiI  havo  th**  pn»f«*r»'n€*f  in  lh«» 
event  of  a  n<*w  lea'H'  being  ex<»riitrd  upon  th«'  expiration  of  thi*  r»(Kyfar  p<Ti<vl;  bv  »>■*• 
induptry.  ability,  and  entcrpri'^**  of  tlu*  h-H^><>.  a  lartre  and  pn»'itabl«*  biii«in«i«  rrA\ 
have  b"en  built  up;  ev<  ry  ohlifration  nuiy  have  h«*«-n  faithfully  p<  riomit'*!  bv  tl  «• 
leH»*  M».  Vi't,  notwithstJindini*  niu'h  a  rcmditioii,  it  ^\^^^'#  rut.  timber  th«»  pn>ixi*'«l  law 
with  th«'  S  -iT  -tary  of  tlu*  lnt<Tior  to  turn  ovit  nnvU  a  b'tj*in»«v  to  a  Mrani^  r  th»  r»  f'\ 
upon  m.ch  slnin^rt-rpayin.;  for  thi'phv'^itjd  propTtv,  a«'<Mir«lin«t  totheni<*tho'l  pr«**rib  d 
in  the  art.  Tiu»  opportunity  for  dif«crimi nation  incfpiitv.  anil  favoritt«tn  whi*  b 
n  •<•'  t*  arily  a<vonjp.ini«*H  s^irh  a  prt>vi'*ion,  slwniM  not  bo  Rim"tion««<i  or  toh  niti*«|  in  iiti> 
piblir  law.  I'ndiT  surh  a  provision,  tin-  rli:ht«<of  th«»  oritMnal  l«»^*»f\  whieh  shorn  Id  *•  * 
entitlnl  Io  the  nxnt  favoruhle  ron^idcration  and  whirh  it  yhot.ld  b«\  a^  a  matt  r  **l 
equity,  the  primary  p  irpos**  of  th»»  law  to  pn>l"rt.  nuiv  Ih»  coniph'ti'lv  K><t  st|!hi  *-i 
No  Uw  fo  in  led  u{K)n  .such  an  anonmlous  protHwition  ran  b  *  math*  suerrmfnl.  nor  w.li 
capital  H'N'kiu*;  invi*stm<'nt  tak  *  tip*  h.uarl  of  hMiii;  oIoinmI  at  i«nirh  a  di^  Ixantai^v*  a« 
Ion ;  -.i^  any  oth<r  avtnue  remains  o{)en  f  >r  the  csiablislunganil  build  ini;  up  of  suci'CM*t>.l 
bu'<iii(':«*  t»ut<TpriM  -i. 

V'uiuation  In  the  event  of  the  (lovernment  exerc-i^inc  it*  ri'jht  to  purrha^,  •♦ 
granting  a  now  le.i  e  to  a  new  le*  <n»,  it  i-*  f»r«»\i''oi  that  thi»rp  -hall  be  |iaid  *'l»#»f  •»« 
takiii  •  }MMM»-ion,  tir«t,  the  a*  t»ial  ro-t-  of  riirht"  nf  wav,  water  ridit-,  land-  and  int*  r- 
eats  therein  pun'hii»<4»d  ami  u^ed  by  the  \v^  <»e  in  the  p«»neration  and  <;i*tn)>uti<'n  of 
elo<tn«  al  em-nry  under  the  le.i  e,  and  M»<M»nd,  the  r(»u<»nible  value  of  all  other  p^•;*• 
erty  t.i'  en  over,  imdudini;  -trurtLn*-*  and  tixti  r«»-»  a<*(}uire<l,  ererle*!  or  planed  uj«»n 
the  liin  N.  an  i  im  luded  in  the  (r«uieMiion  (»r  <4  tribution  plant,  and  wnieh  are  «'e- 
pendent,  a«*  hereinbefore  *<»t  forth,  ••ludi  n»a«oniilde  vah'e  to  be  determine*!  by  mutt  a1 
at'reiMuent  betwn»n  the  Se*  n»tarv  of  the  Interior  and  the  loA-oe,  and  in  ra^e  they  «'an 
not  a/n»e.  bv  i>ro<  wlinL*-*  in  tilnt<Ml  in  the  Tniti^il  State-*  <li  irirt  court  for  that  pur- 
poe;  provide!  that  surh  n»a'*onablo  valtie  shall  nf>t  iiirbide  or  l>e  afTe<*ted  by  the 
value  of  the  frnnrhi-e  or  i^)od  will  or  pn>titH  to  be  earned  on  pending  contracts  oiir  any 
other  intangible  element." 
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To  my  mind  this  provision  contains  the  most  objectionable  features  of  the  bill: 

(a)  The  nroperty  taken  over. — It  i^  specified  that  the  United  States  shall  have  the 
rij^ht  to  taxe  over  the  properties  which  are  dependent  in  whole  or  in  part  for  their 
ut^fubieas  on  the  continuance  of  the  lease  herein  provided  for. 

If  we  assume  that  which  as  a  matter  of  fact  is  open  to  con<3truction,  that  it  is  iiw 
tended  to  provide  for  the  taking  over  of  all  property  owned  by  the  lessee,  which 
may  be  dependent  upon  the  continuance  of  the  lease,  it  may  be  said  that  the  invest- 
ment of  iafi  leasee,  ho  far  as  the  extent  of  its  property  is  concerned,  has  been  ade- 
quately protected.  This  option  which  the  Government  ha^^  to  take  over  the  property 
of  the  le-i'^ee  should  be  most  explicitly  defined  as  an  obligation  to  take  over  every 
;^pe<'ie8  of  property  which  has  been  acquired  by  the  le««e,  and  which  is  uped  by  him 
in  the  coiKluct  of  his  business  in  connection  witli  the  generation  and  utilization  of 
hydroelectric  power. 

It  i?  weU  understood  that  in  the  hydro-eloctric  bu.sine«  the  development  at  the 
p^>wc>r  tite  may  represent  but  a  comparatively  small  proportion  of  the  total  invest- 
ment. Costly  lines  transmitting  power  to  di-^tant  point ^^  must  be  erected;  substations 
ia<}tallcd  in  which  the  high-tension  ciurent  is  received  and  ntepped  down  to  a  voltage 
at  whirh  it  may  be  di:?trinuted  to  retail  customers  for  the  maniiold  piuposes  for  which 
tU^  current  is  used;  meters,  heaters,  and  innumerable  appanUus  installed  for  the 
purj'o  e  of  applying  the  energy  to  successful  u>e.  All  of  this  property  must  be  pro- 
t^'ct^^i.  It  may  bo  stated  that  such  ii  the  intention  of  the  bill,  but,  if  so,  it  occurs 
to  me  that  more  comprehensive  languai!::e  should  be  used  and  the  idea  definitely  speci- 
fti*i.  Assuming  that  snch  is  thj  intention  of  the  bill,  it  proseiits  an  anomalous  situa- 
tion to  conceive  of  the  Unit«\l  Stiites  Government  becomin '  the  retail  dispenser  and 
(i'liiu;  an  intimate  commercial  busiuc'«s  with  the  thousands  of  coii'iumers  who  are 
t'v-iuy,  and  will  be 50  year^  from  now,  using  cmrent from  hydroelectric  developments. 
Tl  j^  is  a  fundamental  objection  to  the  theory  of  the  biD.  A  proper  logidative  pro- 
rr.ini.  it  i>*  rf?<mx'tfullv  suliraitted.  should  be  to  grant  these  developm^^nts  upon  suitable 
i^rm-  tliat  will  enable  regulation  by  governmental  agencies  and  not  contemplate  the 

*  t:  hI  tian  ai^'tion  of  ])usii)e-'^  of  this  nature  hv  the  (iovernment. 

I  ft  The  provision  of  the  bill  that  the  re^ison'ablc  value  shall  not  include  or  be  affected 
by  the  value  of  the  franchise  or  good  will  or  profits  to  be  earned  on  pending  contracts, 

•  r  other  intangible  element,  is  particularly  objectionable,  and  whatever  may  be  the 
arvniment  in  support  of  such  a  valuation,  if  the  property  be  taken  over  by  the  Govern- 
lueru,  tiie  deprivation  of  the  right  of  the  lessee  to  profit  by  intangible  elements  of 
N'a.hie,  when  it  is  contemplated  to  turn  his  business  over  to  a  new  lessee,  is  little  short 
of  vicious.  It  may  be  concede<l  that  initsmuch  as  the  franchise  is  obtained  from  the 
government,  or  directly  through  some  governmental  agency,  and  is  therefore  a  gift 
of  the  public,  no  monev  valae  should  be  placeil  upon  it  in  estimating  the  value  of 
the  developiient  for  the  puqx'se  of  ascert;iining  the  amount  which  the  government 
aii.juld  pav  tliorefor;  but  it  is  difficult  to  perceive  upon  wh.it  line  of  reissuing  the  in- 
Linihble  elements  ahich  have  entered  into  and  given  value  to  a  going  concern,  should 
n»i  be  considered  as  part  thereof,  or  why  the  owueis  of  such  a  concern  should  not  be 
cvm^K'US  iteii  to  S)me  extent  because  their  industry,  foresight,  judgment  and  ability 
lia\e  resulted  in  building  rp  a  succesHtul,  profit  earning  venture. 

What  is  meant  by  intangible  property  in  this  cx)nnecti  jn?  What  elements  of  neces- 
ear>'  expendituro  and  undi>ubtcd  value  ent>er  inU)  it?  A  few  will  readily  occur,  such 
as  pn>:»otion  cost,  lx)nd  discount,  organization  cost,  interest  during  cijnstructicm, 
tAXfn  during  construction,  en^neering  esii  nates,  post  cx)nstruction  esti. nates,  fluctua- 
tion if  prices,  managerial  ability,  and  all  of  those  elements  not  represented  by  physical 
pnperty,  but  wliich  represent  a  careful,  painstaking,  conservative  conduct  of  a  busi- 
n^tt?  These  arc  as  fuuda  nentally  necessary  as  the  physical  property  of  the  plant 
iis^lf  to  make  the  c*>ncern  successful.  The  risk  attendant  up.>n  the  business,  the 
charice?  taken  when  money  was  first  invested,  developing  a  new  field,  the  effort  in 
thio  development  and  expl  >itation  of  tliat  field;  all  of  these  represent  elements  of  value 
w  iijurh  as  cimcrote  walls  an<l  iron  wheels.  A  water-piwer  developnent  may  be 
ot'uted  in  a  dense,  tliickly  populated  country,  where  all  that  is  essential  to  make  it 
pn^titable  is  the  aule,  readily  obtaire  1,  of  its  output,  and  a  v<^tisfactory  return  may  be 
iftOiJe  upon  the  business.  In  the  \\est,  however,  the  devel>pnent  may  be  made  in 
» I  »<ality  re  notely  distant  from  the  devel  »ped  market  or  where  the  success  of  the  prod- 
u«'t  is  dependent  up»n  the  establislunent  of  new  business  enterprises  involving  the 
ti»  f  f  p>wer.  FavozaUe  Icxtiti^  n  is  such  an  element  of  value  tliat  it  is  difficult  to 
appreciate  that  any  sort  of  valuati  m  can  lie  made  without  taking  it  int)  consi<Ieration. 

I'he  jTincii'li^s  of  utilitv  valuation  iire  constantly  becoming  more  settlel  and  defi- 
nit»*lv  fixed.  I'pon  w  hat  thtx)rv  can  it  be  siig,;e-ttHl  that  thy  en  tiro  matter  of  valuation 
^hnuld  not  be  left  to  the  proper  tribunals  t4)  be  fixed  at  tne  time  of  the  expinition  of 
tlie  leasehold,  rather  than  to  attempt  50  years  in  advance,  with  conditions  absolutely 
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unknown,  to  mcivsure  it  by  a  yanlKtick?  All  court*  which  have  patt-^^l  upon  th-^ 
quention,  all  public  utility  authorities,  whether  the  di.^ouyfion  inw«M'«le»1  fn*m  & 
lefi^  aspect  or  as  an  engineering  proposition,  agree  that  it  U  ncct^^ar)*  to  take  'nti»  •  •'^ 
sioemtion  intan^^ible  values  in  as-certaininj?  and  fixing  a  valuat'(»n  for  the  fT»f»*-rt\ 
The  authoritie-  upon  this  jiubject  are  collected  in  Weir  on  R'pulftlion.  Valtu*t)«'n.  >•  ; 
Depreciation  of  rublic  Utilities;  Wliitton  on  A'aluation  of  Ptiblir  Ser\ir.»  r».rT.  -^ 
tlouR,  eection  53;  see  alpo  Smith  r.  Ames  (169  V.  S.,  466>.  Perhafw  nn  tM»tt»-r  't.i:.- 
ment  of  the  projosition  that  intangible  value*?*  should  be  (*onMdere<l  »Tin  !>♦♦  f'luod  Xi.k'i 
that  in  the  paj  er  of  Henry  Earle  Hicgs  on  '*  Valuation."  See  I*nM'»»«'«linjfH  of  Amtrii-v. 
Society  of  Civil  Engineers,  November,  1910,  page  1520,  wh<  re  it  i<  t-tiuh 

"It  can  be  readily  seen  that  the  physical  present  value  id  not  always  irn!iH<i.  -.# 
not  often — the  'fair  value.*  The  'fair  value'  may  be  nuire,  or  \i^-^,  tlinii  the  f.rvt-  ' 
value  of  the  physical  property.  It  would  eeem  to  be  rt'swjintible  t'»  int«-rprtt  ♦*  •• 
court's  meaning  of  the  term  'fair  value'  to  be  the  value  as  a  buMuivi"  <t  <t»nim*T  1 1 
prt>perty,  taking  into  at  rount  the  actual  investment  existing  in  the  pnj»erty.  lit"'  u  *  t 
witn  any  favorable  conditions  which  would  enable  it  tf»  earn,  on  rat«»»<  whii  h  w»r» 
fair  and  rea» 'liable  to  the  consumer,  an  income  in  exress  (»f  a  rsual  rite  of  tnterr^t  *  . 
the  actual  investment,  (r  any  uniav»  rable  ones  whii'h  un('er  tiie  same  rates  «««i.  i 
reduce  its  earnings  to  less  than  usual  inten*st.  H  such  an  internreiati-  n  be  dllt'H  jI  > 
it  would  appear  to  be  r'<rre<'t  practice  to  ni-^v  a  'fair  value'  nia<ieup(*f  tw«i  <»|«»mi-f—- 
a  phvBical  value,  representing  the  investmcMit,  and  a  non|>!iysi<al  value.  rrprH»<'fit:-  z 
all  the  element*'  which  afTe<'t  that  investiuont  U»  give  it  favonilde  ^r  tiufax'  r-'-  *• 
financial  returns.  Is  it  not,  then,  proper  t)  conclude  that  the  nonphv«i<  al  tr  *  - 
tangible  value,  conip  sed  of  all  theso  various  elcnif»nt«»  (»f  value,  tan  t'tily  \h*  d»  t-  -- 
mined  absolutelv  by  a  study  of  the  earniti^'s  aiid  oiM*rating  exijcnn^?  Is  u**%  XL  • 
clearly  what  the  court  had  in  mind  in  the  N«'brasl:a  lUle  <aH»?' 

See  also  Nati  'Ual  Water  \V«  rks  ('<  mpaiiy  r.  Kansi»s  (  ity.  ("in'uit  O-urt  "(  Apf>*->  • 
(27  L.  U.  A.,  S27).  at  page  8.%.  where  Mr.  Juf*ticollrewer.  in  pa>-ingui»i  n  tli*qu«*  » 
Bays: 

'*  The  fact  tliat  it  (the  water  sy^t•*nl|  it*  a  Hv-tein  in  opt  rati  »n.  m  t  i.nly  uith  tl  • 
capacity  X*^  sijpjily  th(»  citv.  but  actuallv  suppKioir  many  buihUm'-  in  «'  »•  "  U'     t,   i 
onlv  with  a  <  apat  itv  to  earn,  but  actopllv  cainini;.  nutkcs  it  tPH'  thai  tl.»'    i^ir  a 
equitable  value'  i^  s-  nutliing  in  ex<  i^s**  of  lh«'  iot-i  *>{  repr  <lccii  n." 

Farther  on  he  mvs: 

"  It  BtepB  into  ]>oss«  s.«»ion  of  a  pro|M  rty  f rof«  rring  to  the  « ity)  wbii  h  not  onlv  b.  •  t>  •• 
ability  to  earn,  but  is  in  fact  earning.     It  should  pay  tin  n  for  n«»t  mt  r<  ly  t'ljc  vm'-.* 
of  a  Rvstem  which  might  be  mad(>  to  tarn,  but  that  of  a  system  which  dm  n  ram." 

It  fkems  to  me  that  no  sound  argument  can  be  predicated  U|Mm  the  pnijH^itiMn  t  J  a 
where  a  private  ent<  rjiriw  may  be  taken  over,  e\en  though  *  ng^iginl  in  public  utiitv 

businem,  or  built  upon  public  domain,  M'ithout  paying'  something  for  intan'.nbl 

mental  that  can  not  l>e  M<»])arated  in  estimutinir  the  worth  of  the  wholo  pm|»erty.     It  •• 
anomalous  to  contend  that  at  the  siane  cost  two  hydroelectric  devt  lopm«  nta  mny  »- 
acquired  which,  bo  far  aa  ])hy.»*ical  assitA  are  concerned,  Wfitihl  be  rei»rt**ii'ni«d  »•» 
substantially  the  same  amount  of  money,  but  whrTe  in  one   iniilance  the  ph\M 
prcijH  rty  had  been  made  the  busis  from  whieh,  by  ability,  judgment,  risk,  and  «  n*.  r- 

{)riBe,  a  profitable  liUHinc  sh  had  been  built  up,  and  in  the  other,  whf  re,  by  inai  ti\  tt  \ 
ack  of  al>ility,  failure  to  embrace  the  op]K>rtunity,  the  developmi  nt  had  lH»«t>m*-  a 
dormant  pnpoflition.  To  annoume  mi(h  a  theory  ia  so  clearly  in  cpfntfition  to  tt.*- 
conclustoufl  reached  by  busin<  ss  exp<>ri<'n(v,  aa  to  caus«*  a  mental  n^vtusinn  at  iu  m*  r<- 
•uinrcBtion.  If  BiK^h  an  economic  policy  be  adopted  by  our  (iovemm«*nt  it  mmv  U- 
safely  Mid  that  the  era  of  deveh  pmt>nt  ol  wat«  r  powers  in  the  Wi  st  haa  ii-aaed,  anil  i  \  •» 
day  when  attnu  tive  pomibility  was  attorded  by  the  op|x>rtunity  of  ensmginj!  in  tlr 
hydro-electric  businesB,  and  in  using  it  as  the  instrumentality  for  de\r)i>pin|r  «*r 
natural  n  sourceBiBat  an  end.  Topaasthe  law  with  this  feature  emlMKli<*d  in  it  ^liol  •, 
to  my  mind,  be  a  most  grevious  error.  I  <lo  not  believe  that  any  hard  and  faM  v.  « 
can  be  laid  down  regarding  valuation.  The  prin<*ipli*fl  are  umler^tiHxl,  and  *iir«  l\  a 
problem  of  tin*  future  may  l»e  R,ifelv  left  to  the  courts  without  establishing.  541  vear«  in 
advance  by  hrinlation,  a  pr(»p«isition  that  ^ill  im  %itably  work  a  gn*ftl  injusfiit*. 

Strttttn  7  —  Ttrm  of  cfmtTurt  I'nder  the  pniM'-jons  of  this  section  the  rii'ht  t»»  <  r.  ■ 
tra<t  ir*  limited  to  the  term  of  the  lea-e,  but  nuv  at  tlie  discretmn  of  the  S«»*-retar\  \  f* 
extende<|  for  a  periiul  n^t  lomrer  than  'JO  ye.ir*  thiTeatifr.  It  Wftuld  *<»em  that  •u«  h  % 
term  of  contract  is  not  unr«ni.'^»nable,  ^hi*n  th«»  (*<»ntraci  is  entere*!  into  in  Iheemrix  \  .'•rt 
o\  iheh»a-e;  but  a**  th<' term  is  ni»arinu  expirati'-n,  the  term  U  r  which  theiHintwrl  <*»•  •! 
be  madi*  w-iuhl  be  I'radnully  h*^-eried  •«»  that  the  f«.rty-(ifth  y«*ar,  a  omtrart  n»uld  f  >  i 
oe  nui«'e  ff.r  nii-re  than  •'»  xeui^  by  the  |i-it«.«M»,  in  r  nn»r»»  tiian  'J.'»  years  with  the  c»»n»»tit 
nf  the  Se(  retury.  The*  pr>vi<«ion,  I  think,  wdl  pmve  a  serious  obstacle  in  many  (*a«««* 
lo  the  extension  of  the  hydnielwtric  buf*ine(«. 
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Bunineae  venturee  contemplating  the  building  of  laige  plants  for  industrial  purposes, 
mtist  have  some  assurance  of  the  power  company's  ability  to  continue  renaerine 
service.  Ratlmnds  cnntemplatin.?  tne  electrification  of  their  lines  must  be  assur^ 
*jf  service  over  a  lenirth  of  time  sufficient  to  justify  them  in  expending  the  enormouf 
ft  mounts  nyum  a]>j>aratus  and  equipment  necessary  to  carry  out  the  enterprise.  If  the 
r»irht  «»f  the  Icewee  to  make  a  contract  for  the  delivery  of  power  is  limited  to  a  com- 
j.»arativcly  few  yeare,  it  will  be  imposHible  to  extend  the  business  along  the  linei 
indicated.  1  am  therefore  strongly  of  the  opinion  that  there  should  be  no  fixed 
I  m'tation  on  Iho  right  of  contract,  but  that  a  provision  should  be  inserted  in  the  bill 
;  r  •  linir  th»t  the  lessee  might  not  contract  beyond  the  term  of  the  leasehold  period 
vx'  •  »i  t'  ih  the  cowent  of  the  Secretary  of  the  Interior.  Such  a  provision  will  allow 
suitable  discretion,  while  adequately  protecting  the  public  welfare. 

RentoJ  chnrqts. — Section  8  provides  that  for  the  occupancy  and  use  of  lands  and  other 
prop!  rty  of  the  United  States  permitted  under  this  act,  tne  Secretary  of  the  Interior 
u  authorized  to  specify  in  the  lease,  and  to  collect,  chat:ges  or  rentals  for  all  power 
developed,  sold,  or  used  by  the  lessee  for  any  purpose  other  than  in  the  operation  of 
the  plant.  The  rest  of  the  section  provides  for  the  disposition  of  the  fund.  This 
provision  is  open  to  serious  objection. 

Raxing  a  chaise  upon  the  developed  water  power  as  a  rental  for  the  use  of  the  landi 
occuTiied  is  clearly  an  attempt  to  tax  the  right  to  use  the  water,  and  not  a  tax  based 
upon  the  valuation  of  the  site  as  land.  The  question  as  to  how  far  the  rights  of  the 
L'nited  States,  as  a  proprietor  of  the  public  domain,  extend  to  running  water,  has  no 
doubt  been  fully  discussed  before  tne  committee,  and  inasmuch  as  to  attempt  to 
diec*uss  this  principle  would  necessitate  the  making  of  this  letter  unwarrantably  lon^ » 
I  « ill  refrain  from  commenting  thereon,  further  than  to  state  that  in  my  opinion  it  Jfl 
inequitable  for  the  Oovemment  at  this  late  day,  when  the  power  of  regulating  tntes 
has  oecome  so  firmly  established,  to  impose  upon  those  who  seek  to  develop  water 
powers,  a  tax  to  which  their  competitors  are  not  liable,  and  moreover,  that  as  a  govern* 
m  ?utal  policy,  the  wisdom  of  making  such  a  charge  is  seriously  to  be  doubted. 

The  chaiges,  whatever  they  may  amount  to,  must  be  added  to  the  fixed  expense  of 
rtanning  the  plant,  and  must  be  ta&en  into  consideration  in  establishing  rates.  Allow* 
aace  must  be  made  by  the  rate-making  authority  for  these  charges,  and  thus  an  indirect 
tax  is  iinpoeed  upon  the  consumer.  It  is  not  in  accord  with  the  generally  accepted 
theory  of  taxation  to  delate  to  any  officer  the  authority  to  levy  taxation.  The 
authority  delentcd  to  the  Secretary  of  the  Interior  under  this  section  would  unqueo- 
tir>iiablv  give  tnat  official  authority  to  levy  indirectly  upon  the  consumer  such  a  tax 
as  would  be  necessary  to  meet  the  chai^ges  made  by  the  Government  for  the  use  of 
tbepower  site. 

Tnia  vexed  question  has  been  made  the  subject  of  much  discussion.  With  its  dia> 
coasdon,  you  and  the  committee  are  undoubtedly  familiar.  To  say  the  least,  the 
wisdom  of  adopting  such  a  policy  is  seriously  to  be  questioned. 

Respectfully  submitted. 

C.  F.  Kbllbt. 

ADDinOVAI  STATEMEFT  OF  MR.  OEOBOE  OTIS  SMITH, 
DISECTOB  OF  THE  UiriTED  STATES  OEOLOOICAL  SXJBVET, 
WASHHrOTOH,  D.  C. 

Mr.  Smith.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  am 
especially  ghul  of  this  opportunity  to  follow  Mr.  Ryan,  because,  as  I 
remarked  t4>  him  this  noon,  I  think  that  I  am  looking,  or  trying  to 
look  at  this  subioct  more  from  his  practical  point  of  view  than  I  can 
look  at  it  from  tne  point  of  view  thau  has  been  presented  by  some  other 
gentlemen  who  have  appeared  before  the  committee. 

I  must  confess,  first  ol  all,  that  I  am  not  sympathetic  with  the  view 
that  has  been  expressed  before  this  committee  tliat  you,  as  legislators, 
must  give  primary  attention  and  almost  solo  attention  to  laws  already 
on  the  statute  books.  As  I  look  at  it  the  proposition  before  ua  is  to 
consider  legislation  that  is  different  from  and  additional  to  laws  that 
we  already  have,  and  that  is  my  only  reason  for  speaking  before  the 
committee,  that  you  are  considering  this  new  type  of  legislation. 

If  wo  are  to  be  bound  down  bj'  such  a  limitation  as  that  suggested, 
based  wholly  upon  laws  passed  and  decisions  already  renderett,  I  fau 
to  see  how  we  can  make  the  progress  that  is  absolutely  demanded,  % 
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believe,  by  the  conditions  in  the  public  land  States,  As  I  stated  •  *• 
other  day,  we  soeni  to  have  outgi*own  several  of  the  laws  that  are  r*  i» 
only  ones  that  at  all  touch  upon  the  pubbc  land»  qucs^tioiis  to  K* 
decided.  I  told  Mr.  Short  yesterday  that  1  thought  possibly  the  ilif- 
ference  of  point  of  view  between  his  legal  mind  and  my  lay  miii<l  •^ri 
this  matter  is  that  he  thinks  that  what  can  not  bo  done  ought  r<^l  t'» 
be  done  and  I  think  that  what  ought  to  be  done  can  lie  dune. 

I  want  to  speak,  first  of  all,  about  the  monopolistic  characttr  ^f 
public  utilities.  That  is  not  a  new  idea  to  this  commitlie,  but  I 
think  we  must  assume  that  it  is  a  some  what  new  idea  in  our  Ann  n*-.  '* 
institutions,  and  w  ith  that  idea  of  monopoly  of  cc^ursi*  tli«  re  ^*  •  a 
and  is  involved  the  idea  of  the  public  obligation  of  control  by  tl;*- 
people. 

nTiile  discouraging  competing  divelopments  in  the  same  f«l«! 
w^c  must  not  shut  out  the  op])ortunity  for  con-pctition  but  hi. Id  f»  "-t 
and  ktip  open  the  op])ortunity  for  competition.  While  ivriun.: 
that  competition  may  be  altogether  wiistiful,  I  think  we  will  m**; 
to  add  to  that  statement  the  fact  that  the  fear  of  competition  may  N* 
an  incentive,  both  to  iffic'u my  and  economy.  Then*  is  nn d  c»f  Hh-.t 
may  be  termed  potential  con\petiti<in.  Such  |H)tential  com|Mtiti««n 
by  municipal  ownership  is  alretiely  provieled  fe>r  in  8(»me  of  the  Stat«* 
statutes,  and  that  ielea  of  pessible  jniblic  ownership  at  some  future 
time  is  present  m  this  bill  wiiich  is  be  fore  ye)u. 

Now,  first,  about  the  lui^ger  units,  and  what  ge)e8  with  lai^er  units, 
the  comparatively  lower  ce  sts  e)f  e)peTation.  This  I  think  we  will  agri  f 
18  the  i^nlijihtened  public  policy;  ami  perhaps  one  of  the  best  Btudi*^ 
along  that  line)  is  an  aelelress  whieh  was  delivered  by  Samuel  IdkuU. 
the  president  of  the  Commonwealth  Kdison  Co.,  etf  Chirairo*  Lisi 
April  in  NewYork.  I  have  been  intern  steel  i  spei*ially  in  this  stueiy 
because  I  be-lie^ve  it  is  the  pre8entatie)n  of  tne  e^ase  by  an  i>pii* 
mist  who  has  the  facts.  There  is  metre  elitail  in  his  aelelrtss  than  you 
would  care  to  eonsieler,  but  I  would  like  to  call  yeiur  attention  ik])!'** 
iallv  to  certain  pe)int8  which  he  makes,  anel  first  of  all  ono  with  n-rnnl 
to  nis  own  ce)mpany  in  (  hicage),  she) wing  the  change  which  haa  taki  n 

Slace  in  recent  years  in  the  ratio  between  output  of  eWtric  inen.y. 
liat  delivered  to  the  peH)ple  of  Chie*ago,  and  the  investnu^nt  thkl 
makers  this  possible. 

The  change,  in  a  word,  has  been  that  while  in  the  10  years  hU 
companv  hius  quadrupled  the  investment,  it  hi\s  incroased  its  output 
about  fifte^enfold.  Tliia  means  that  while  in  lOfU  the  one*de>lliir 
investment  yielded  3  kilowatt  hours,  in  1913  tlm  ratio  wan  in- 
creased  so  that  one  dollar  of  investment  gave  10  kilowatt  hour*. 
That  is  one  measure  e)f  increasing  eiricieucy.  Of  course  in  a  city 
like  Chicago  that  improvement  has  come  about  by  increasing  tlie> 
er  cai>ita  ce)usumption  of  electricity,  and  at  the  same  time  that  the\v 
ave  neen  increasing  the  per  capita  consumptiem  they  have  bet»n 
lowering  the  unit  cost  and  the  unit  income  fremi  the  elect ric  energy 
sold. 

Senator  Clakk.  I  eliel  not  ^et  that  last  statement. 
Mr.  Smith.  At  the  same  time  that  they  have  increased  the  per 
capita  consumptie)n    they  have  lowered   the  income  per  kilowatt 
hour    lowere»d  the  prie-e  "to  the  people. 

This  rule  hotels  not  only  in  Chicac^o  and  certain  other  cities  but,  as 
I  will  show  vou  in  a  me)ment,  it  hemis  also  in  the  States.  It  is  char- 
acteristic of  elect ric-pemer  development  that  the  larger  the  business 
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the  lower  the  price  can.  be  put;  not  simply  as  this  is  true  in  many 
other  lines  of  business,  but  here  there  is,  of  course,  the  added  element 
of  bettering  the  load  factor  by  diversity  of  use  that  comes  in  and 
decreases  the  unit  cost. 

Senator  Clark.  That  is  the  notion  of  large  sales  and  small  profits. 

Mr.  SMrrH.  Yes,  in  part.  Thev  can  lower  the  cost  very  materially, 
as  18  seen  in  that  one  case.    They  have  done  that  not  simply  by 

Setting  more  out  of  each  poimd  o^  coal,  but  they  have  done  it  by 
ecreasing  the  operating  costs  all  along  the  line. 

Tlio  Niagara  region,  of  course,  has  a  better  showing  than  Chicago 
in  the  cost  of  electricity  and  so  has  also  San  Francisco.  San  Fran- 
cisco and  Chicago  are  "much  alike  in  the  per  capita  consumption, 
Chici^o  having  a  Utile  over  300  kilowatt  hours  per  capita  and  San 
Francisco  about  300. 

Senator  Clark.  Chicago  is  all  steam,  is  it  not  ? 

Mr.  Smith.  Chicago  is  all  steam  and  San  Francisco  part  steam  and 
part  hydro. 

The  average  income  for  San  Francisco  is  a  Uttle  less  than  2  cents, 
while  in  Chicago  it  is  a  Uttle  more  than  2  cents  per  kilowatt-hour.  At 
Niafi^ara  it  is  less  than  1  cent.  By  income  I  mean  the  average  return 
per  Kilowatt-hour  sold. 

Senator  Norris.  Have  you  any  figures  for  Cleveland,  Ohio  t  I  have 
read  a  good  deal  about  that. 

Mr.  Smith.  Mr.  Insull  has  tables  that  give  the  facta  for  most  of  the 
cities,  but  I  find  that  Cleveland  is  not  included. 

Senator  Xorris.  I  have  seen  newspaper  accounts  recently  that 
Cleveland  was  about  to  instaU  some  new  system,  I  believe,  or  to  take 
over  some  system,  and  that  they  were  going  to  produce  or  do  pro- 
duce electricity  at  a  very  low  cost. 

Mr.  Smith.  Both  in  output  per  capita  and  price  per  unit  sold, 
Niagara  leads  with  San  Francisco  second  ana  Chicago,  in  most 
respects,  following. 

Senator  Norris.  Can  vou  give  the  rates  in  those  cities  to  the 
consumer — what  the  resiaents  of  the  cities  have  to  pay  f 

Mr.  Smith.  No.  This  is  the  averaee,  of  course,  of  the  Ughting 
rate  and  of  the  different  power  rates  ana  of  the  municipal  rates,  aU  put 
together — an  average.  Of  course  that  information  is  available  and 
could  be  inserted  in  me  record  for  a  few  of  the  larger  cities,  if  you  desire. 

Senator  Norris.  If  you  can  do  that  without  any  great  amount  of 
toouble,  Doctor,  I  wish  you  would. 

(The  rates  referred  to  are  as  follows:) 

Ruidenee  lighting  rafeM  in  some  cxda  of  the  United  States. 


City. 

Rate  In 

cents  per 

kUonratt 

hour. 

Minimum 

monthly 

charge. 

City. 

Kate  in 

cents  per 

kikivratt 

hour. 

Minimum 

monthly 

charge. 

Waihteton.  D.  c 

10 
10 
7 
10 
14 

tl.00 
Variable. 

■'Varta'We* 

DenTer,  Colo 

0 
11 

0 
10 

• 

9 
7 

H 

M0wYork«N.  Y 

Salt  Lake  City,  Utah 

Boise.  Idaho 

SLOO 

IhiffBlir,  KY' 

BimlMrhftin,  Ala 

BpokanfuWasb 

1.00 

!few  Ofteftas.  La 

Seattle,  ^ash 

.5I> 

StLMls.Mo. 

10 

Tacoma.  Wash 

.flO 

Qevftend,  Ohto. 

8 
10 
12 
11 

Portland.  0pm 

Variable. 

CtoetanU,  Otiio 

San  Francisco.  Cal 

lUw»ofcee.  Wto 

Lot  Ancifles.  Cal 

.06 

IMnift  Vfffit 

1.00 

NoTF.— Seattle  and  Taooma,  Wash.,  are  psrtly  supplied  by  municipal  plants  and  Los  Ancetoi  bM 
pluU  aodM'  ooostrucCIon. 
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Mr.  Smith.  Comiiiff  now  to  the  States  ami  taking,  first  of  all.  Mon* 
tana,  the  State  of  winch  Mr.  Ryan  has  jnst  been  speakint;.  wo  fin<i 
that  it  is  true  that  the  influence  of  liydroelectric  <leveIopnM'nl  rs 
shown  in  Mr.  InsuU's  tabic  s.  Water  j)o\\er  devi'lops  a  lar^e  nrirk^  t , 
and  this  makes  possible  low  costs,  and  vico  versa,  Tlie  tw«»  in  a  wuv 
go  togeth(T.  Montana  leads,  with  a  per  caj)ita  consumption  of  ov«t 
1,000  kilowatt-hours  and  an  income*  of  something  slightlv  in  exr« -s 
of  1  cent  per  kilowatt-hour.  Nevada  follows,  then  Idaho  an*! 
California.  In  all  those  States  we  find  that  the  same  thing  is  tni**-. 
that  there  is  a  large  per  capita  consumption  and  a  low  income  to  ih--* 
company  and  low  (ost  to  the  public  per  kilowatt-hour. 

This  IS  not  simply  the  efi'ect  of  large  salos  and  cons'-<|uent  low 
unit  profits,  but  you  have  with  the  larsre  salos  th'^  diversity  of  mark*  t 
which  afi'ord  a  favorable  load  factor,  Montana  leading,  iis  I  und-  r- 
stand,  in  load  factor  as  well  as  in  the  p'^r  capita  consunipticm.  This 
all  comes  down  to  the  proposition  of  what  has  been  stated  by  almoiMl 
every  witness  before  this  committee,  tliat  you  nr«  d  to  fiave  the 
large  centralized  plants  and  with  them  the  large  diver-iified  markets. 
and  that  necessitatc^s  a  natural  mbno))oly. 

Taking  that  ratio  between  the  invested  capital  and  the  output  of 
hydro-electric  energy,  I  found  some  figures  in  a  recent  ODiruon  of 
the  Railroad  Commission  of  California,  a  decision  to  which  Mr.  Brit- 
ton,  of  the  Pacific  Gaa  &  Electric  Co.,  called  my  attention,  and  from 
what  I  find  there,  in  this  connection,  I  figure  that  for  the  wholo 
generating  pbint  of  the  Pacific  Gas  &  Electric  Co.,  segregating  the 
hydro  plants  from  the  steam  plants,  the  one  dollar  investment  in 
hydro  plants  gives  27  kilowatt  liours  while  the  one  dollar  invcstoci  in 
tho  steam  plants  gives  only  20  kilowatt  hours,  a  showing,  however, 
that  I  believe  is  a  very  good  showing  for  steam.  ()f  course  this  can 
not  be  compared  with  the  ratio  I  gave  for  Chicago,  because  theae 
Pacific  Gas  &  Electric  figures  do  not  include  transmission  and  tilstri- 
bution.  However,  the  1011  figures,  including  transmission  and  «li'»- 
tribution,  for  this  company  in  San  Francisco  alone,  showe<l  that  the 
ratio  there  was  6  kilowatt  liours  sold  to  one  dollar  of  investments 
Tho  similar  ratio  figured  for  the  Montana  Power  Co.  would  be  some- 
thing like  15  kilowatt  hours  to  one  dollar  of  investment. 

Those  figures,  to  me  at  lejtst,  prove  rather  c(mclusively  the  ad  van- 
tage to  tho  pid)lic  in  having  largo  units  of  operation  as  well  an  the 
superiority  of  hydro-electric  generation  over  steam.  But  of  course 
this  great  dasirability  of  large  units,  which  enjoy  a  monopolv  of  a  cer- 
tain territory,  means  that  there  must  be  some  public  contnu,  ami  the 
larger  the  monopoly  the  stronger  the  control,and  it  i^  ft»r  that  reason 
that  you  are  considering,  as  I  understand  it,  this  prop«>-»ed  legislation. 

About  four  and  one-half  years  r.go  when  I  was  before  a  ('ongres- 
sional  Committee,  I  made  some  statements  regarding  the  i^cononiic 
advantag(>s  of  large  units  of  oj)eration,  and  I  was  tw^ked  if  I  fa>onHl 
that  kind  of  operaticm.  and  in  nn^werinp  that  I  did  1  added,  of  course, 
thi^  nec(»ssity  of  public  c<introl  of  price;  and  I  wa^  then  e^^ketl  if 
there  was  any  articde  in  whidi  there  wa*^  public  regulati<m  of  rates, 
and  I  mentionetl  transportation.  1  wius  tlien  it^kcul  whether  there 
wjus  nnv  other.  Well,  1  was  stumped  and  could  not  mention  any» 
thing  else  that  w»us  effectively  regidate<l  as  to  its  price  by  any  agency 
of  the  public. 
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Now,  that  was  not  simply  my  own  ignorance  in  tho  mattor,  for 
if  you  will  look  back  for  only  four  or  nvo  years  you  will  find  that 
there  was  at  that  time  very  little  rate  regulation  in  this  country.  It 
is  a  new  proposition,  although  at  the  present  time,  as  has  been  stated, 
there  aro  a  considerable  number  of  the  States  that  exercise  a  more 
or  less  complete  control  over  rates  of  public  utilities. 

Senator  Norris.  In  that  connection,  I  would  Uke  to  inquire  if 
you  can  answer — ^,you  need  not  answer  it  now,  but  at  any  time  it  will 
suit  you — whether  you  have  made  a  study  of  the  laws  and  method 
of  control  of  hydroelectric  energy  in  Switzerland  ? 

Mr.  Smith.  I  think  something  regarding  Switzerland  was  put  into 
the  record  of  the  hearuigs  before  the  House  committee.  (See  pp. 
524-531).  But  some  years  ago  there  was  a  paper  on  the  subject 
published  by  the  Geological  Surrey,  about  four  years  ago,  and  at 
that  time  I  read  it  very  thoroughly  before  its  publication. 

Senator  Norris.  In  that  country  is  there  a  great  deal  of  authority 
vested  in  a  commission  ? 

Mr.  Smith.  I  could  not  say  how  great.  I  wall  make  a  note  re- 
gardhig  that  and  will  introduce  it  just  at  this  point,  but  I  could  not 
aav  off  hand. 

Not*. — ^The  Swiae  legislation  on  the  subject  of  the  development  of  water  powen 
was  discuflwd  In  Water-Supply  Paper  238,  United  States  Geolopfical  Survey,  pages 
&2-59.  The  le^slative  tendency  in  the  various  Cantons  varied  from  the  nationalisa- 
tion  or  monopolization  of  water  powers  to  leaving  the  whole  matter  to  private  initia* 
live.  The  amendment  of  October  25,  1908,  providing  for  Federal  intervention  in 
Switzerland,  was  adopted  by  a  popular  vote  oi  292,997  against  52,180.  This  amend- 
ment is  as  follows: 

Article  24b.  The  Federal  Congress  shall^have  supervision  over  the  development 
of  water  powers. 

The  Federal  Consress  shall  make  provision  for  the  disposition  of  water-richt  con- 
ceMons,  shall  prescribe  the  terms  thereof,  and  shall  regulate  the  transmission  and 
distribtttiou  of  electrical  enoTgy  so  far  as  may  be  necessary  to  protect  public  interests 
and  to  provide  for  the  proper  development  of  such  resources. 

All  water  rights  to  which  the  teims  of  the  Federal  law  do  not  extend  shall  be  under 
the  jurisdiction  of  the  Cantons,  which  shall  dispose  of  the  concessions,  regulate  the 
•jLBoe,  and  impose  taxes  and  fees  for  their  use,  but  such  regulations,  taxes,  and  fees 
shall  not  be  so  severe  as  to  prevent  or  inhibit  the  development  of  water  powers. 

The  National  Government  shall  regulate  and  dispose  of  concessions  for  powers 
located  on  iutercantonal  and  national  boundary  streams,  and  shall  determine  the  taxes 
and  fees  to  be  imposed  thereon,  after  hearings  have  been  granted  to  the  Cantons 
iatenwted,  but  such  taxes  and  fees  shall  be  collected  by  the  Cantons. 

No  power  developed  on  a  stream  located  within  the  Union  shall  be  transmitted  to 
a  foreign  country  without  the  consent  of  the  Federal  Council. 

The  proWsions  of  the  Federal  law  shall  apply  to  water-right  concessions  already 
existing,  except  in  cases  specifically  exempted  therefrom  by  law. 

I  have  a  great  deal  of  confidence  in  the  e  "  eacy  of  State  regula- 
tion through  the  public  utihties  commissions,  but  we  must  a^imit, 
as  we  review  what  has  been  done,  that  while  great  progress  has  been 
made,  at  the  same  time  it  is  true  that  the  whole  matter  is  some- 
what in  the  air,  and  there  is  a  certain  indefiniteness  and  uncertainty, 
even  in  the  decijjions  of  what  some  of  us  might  regard  as  the  best 
commissions.  They  are  naturally  feeling  tneir  way.  although  I 
believe,  from  reading  a  number  of  decisions  of  several  of  the  com- 
missions, that  there  is  a  certain  comm(9n  trend  in  these  decisions. 

Senator  Works.  What  reason  have  you  to  think  that  the  Secretary 
of  the  Interior  would  be  a  better  agency  for  regulation  than  the 
commissions  that  have  been  provided  in  the  States  ?  Would  there 
be  any  more  certainty  or  rehabihty  in  that  sort  of  regulation  than 
that  which  we  now  have  ? 
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Mr.  Smith.  I  think  that  possibly  it  would  be  bettor  to  say  tr.e 
Secretary  or  such  other  Federal  agency  as  might  bo  proviilctl  fur 
by  law;  that  being  the  provision  in  this  bill,  as  I  remember  it. 

Senator  Works.  Well,  giving  it  that  extended  construction,  m-hai 
reason  have  vou  to  think  that  an  agency  provided  by  the  Govern- 
ment would  be  any  better  than  one  provided  by  the  States) 

Mr.  Smith.  I  thmk  that  in  some  cases — and  I  montione«i  one  in 
my  testimony  the  other  day  that  was  altogether  ami  somr^iift*. 
extensively  interstate  in  character,  the  corporation  belonging  to  o-..» 
State  and  having  its  principal  ofiice  in  a  second  Stato,  gonerutii  .: 
its  power  in  a  third,  your  State,  and  selling  its  powiu*  in  a  four*  . 
State,  Nevada — it  is  doubtful  in  my  opinion,  whether  any  one  Sin**- 
could  really  effectively  control  that,  although  in  this  partiftjl..: 
case  of  which  I  speak  Nevada  is  fixing  the  rates  at  which  all  t*,. 
output  of  that  company,  or  essentially  all  of  it,  U  being  soLl  t.i 
the  consumer. 

Senator  Works.  In  that  case  you  are  confining  it  to  interstat^^ 
business  and  putting  it  upon  the  ground  of  the  necessity  for  M>ri.«* 
action  besides  that  of  the  State,  not  because  of  its  inefucienry  but 
because  of  the  condition  that  makas  it  necessary  for  the  F<Hleral 
Government  to  intervene. 

Mr.  Smith.  And  I  think.  Senator  Works,  that  the  tendency  is  more 
and  more  toward  interstate  development  by  reason  of  the  fact  tbat 
we  are  having  this  concentration — and  an  economic  concentration— 
of  operating  companies  imder  one  head,  that  concentration  boiii^  no 
less  obvious  in  a  physical  sense  than  it  Ls  in  a  financial  sense.  Already 
one  of  the  companies  which  has  b^en  represented  here  Ls  operating  in 
three  States. 

Senator  Sterling.  You  would  not  contend,  would  you,  Dr.  Smitlu 
that  in  a  State  where  they  have  a  public  utilities  commission  the 
Federal  Ciovemment  should  control  and  regulate  outfiide  of  interstate 
business  ? 

Mr.  Smith.  I  do  not  think  the^  would  have  any  need  to  do  so.  I 
like  to  play  safe  in  these  propositions,  however,  and  I  fail  to  see  thai 
there  is  going  to  be  in  State  and  Federal  regulation  any  danger  to  the 
public — and  by  *Hhe  public"  I  mean  the  man  who  investa  in  the 
securities  of  the  company  just  as  much  as  I  mean  the  man  who  huyt 
the  service  and  the  energy  from  that  company.  I  do  not  believe  there 
IS  going  to  be  any  injury  done  or  even  any  danger  of  injury  beinff  done 
by  what  might  be  called  double  control.  I  do  not  expect  connict  in 
such  control,  although  I  think  that  there  is  a  better  chance  and  a 
better  assurance  of    omplete  control. 

Senator  Clark.  Well,  Dr.  Smith,  has  there  not  been  a  conflict  in 
a  kindred  matter,  on  the  control  of  the  volume  of  water  between  the 
States  and  the  General  Government,  each  asserting  the  right  to 
control  ? 

Mr.  Smith.  Yes;  that  is  true. 

Senator  Clark.  And  if  there  is  a  conflict  on  that  it  seems  to  me 
there  is  all  the  more  likely  to  be  a  conflict  in  the  other  matter  where 
the  rights  are  not  so  clearly  defined, 

Mr.  Smith.  I  think,  Senator  Clark,  in  reply  to  that,  that  there 
may  be  a  dispute;  but  I  doubt  if  there  is  anv  conflict  of  real  interest*. 

Senator  Ci-ark.  Of  course  a  dispute  is  what  I  mean  by  •'conflict. ** 
A  conflict  is  a  dispute.     Wliere  two  partitas  an^  disputing  as  to  the 
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rights,  c&ch  for  himself,  it  occurs  to  me  that  that  is  a  conflict  which 
is  settled  either  in  the  courts  or  in  some  other  way.  When  I  speak 
of  a  conflict  I  mean  a  dispute. 

Mr.  Smtth.  I  was  using  the  term  "conflict"  in  a  rather  refined 
sense.  I  mean  a  conflict  of  real  interests.  I  beUeve  there  is  a  prac- 
tical solution  of  every  conflict  of  interests. 

Senator  Clark.  I  was  speaking  of  the  conflict  of  jurisdiction. 

Mr.  Smith.  And  I  think  that  in  a  case  hke  that  you  mention 
eventually  that  is  going  to  resolve  itself  into  the  interstate  body 
having  superior  jurisdiction  to  any  one  intrastate  body,  it  being 
essentially  a  conflict  between  the  States. 

To  bring  about  this  pubUc  control  there  are  a  number  of  means 
that  must  be  used.  It  seems  to  me  possibly  this  is  the  one  of  which 
we  think  first,  as  deserving  first  attention,  namely,  that  of  rate 
regulation.  There  are  some  things,  however,  that  rate  regulation 
will  not  cure,  and  publicity  is  a  pretty  good  protective  measure 
against  a  number  of  these  evils.  And  therefore  there  are  some  pro- 
visions in  the  bill,  the  simple  purpose  of  which  is  that  a  showing  might 
be  made  before  the  Secretary  of  the  Interior  or  some  other  body 
representing  the  Government. 

One  of  these  sections  relates  to  transfers  of  leases.  Of  course  I  will 
admit  that  I  think  the  bill  as  it  was  reported  to  the  House,  which 
permitted  transfers  for  financing  purposes,  such  as  mortgages  on  the 
properties  for  the  purpose  of  development,  was  in  better  shape  than 
it  is  at  the  present  time,  where  there  is  provided  more  of  a  pro- 
hibition against  aU  kinds  of  transfers.  But  there  is  need  of  some 
one  to  review  the  transfers  that -may  be  made  before  development. 

When  I  was  before  the  committee  a  few  davs  ago,  I  referred  to  this 
matter  of  "pocket  peddling,''  and  the  difiicuities  encountered  simply 
in  trying  to  administer  the  law  which  we  now  have  on  the  statute 
books.  Some  of  us  have  become  familiar  enough  with  applications 
for  permits  which  came  from  men  who  simply  were  trying  to  get 
Bomething  that  they  could  sell  to  the  real  developer. 

Now,  I  do  not  think  that  is  the  purpose  of  the  present  law,  nor  do 
I  think  it  is  good  practice  or  that  it  benefits  any  class  of  citizens, 
except  the  one  individual  who  will  be  able  to  sell  something  which 
costs  him  little  or  nothing.  There  needs  therefore  to  be  some  review 
of  transfers  or  else  you  wiU  encounige  the  first  man  who  comes  and 
aid  him  in  getting  something  which  he  may  have  no  intention  of 
using,  except  for  tne  purpose  of  transferring  it  at  an  unearned  profit 
to  the  real  developer. 

A  good  deal  has  been  said  regarding  the  50  per  cent  provision 
which,  first  of  all  I  may  say,  as  it  was  reported  to  the  House,  was  not 
mandatory.  I  have  reference  to  the  provision  against  more  than  60 
per  cent  of  the  output  being  sold  to  any  one  consumer  or  customer. 
It  was  not  mandators,  but  simply  permissive.  It  could  be  made  m 
better  provision,  in  my  mind,  it  it  were  changed  to  make  it  50  per 
eent  not  of  the  output  but  of  the  capacity  of  tne  plant.  That  is  the 
way  we  had  it  written  into  the  Pend  d'  Oreille  permit,  the  permit 
concerning  which  there  were  held  quite  a  number  of  conferences  with 
the  representatives  of  the  Secretary  of  the  Interior,  as  well  as  the 
Secretary  himself,  and  an  engineer  who  represented  the  applicant 
oompany,  this  en^neer  being  also  the  chief  engineer  of  the  Montana 
Power  Co.,  of  which  Mr.  Ryan  is  the  president. 
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The  purpose  of  that  provision,  I  think,  can  host  be  cxpresswl  bj 

1'ust  a  low  words  which  are  given  by  Secretary  Lane  in  the  IIou>« 
tearing,  in  which  he  said : 

You  \v\\\  remember,  Mr.  Chairman,  that  we  had  up  a  prr^piniti  »ii  nf  i«iiiubr  <  hirii  frr 
in  regard  to  the  Pond  d'Oreille  power  permit  in  eantern  Wa-^hinptMn.  wt'cn*  thrT 
purp.t8(»(l  taking  a  hirgo  power  pr  »ject  and  uaing  it  entirely  i*ft  thf  iifM'l«'p.  r«*n*  ••*  a 
nitrogen  plant.  And  there  were  in  the  neighboHi'Mul  Home  min»*i»  and  »»♦!..«•  •t*t*  p 
mills,  and  there  were  Rjnv'ing  towns  in  the  neighborh'M>d,  an<l  tlu*  i|M*'««ti  'U  wa«  "./n  t»i*  r 
that  supply,  wliich  was  the  only  available  supply  in  the  neighb«)rhr<Hl ,  xh'  uld  b»*  .n\  •  n 
over  e:itirely  for  the  use  of  the  nitrogen  plant  of  whether  8.»me  oi  that  p  wer  v  -uKl  t»*» 
used  f  >r  the  development  of  near-by  industries;  and  that  wat^  the  r  a^>n  t  .»!  Uit 
50  per  cent  prop'siti  )n  was  put  in;  it  was  put  in  that  Pend  <rOreiUe  ptum.it  and  th<  . 
as  you  say,  some  of  the  irri(rati'>n  Senators  thonirht  that  a  mill  man  couM  u-^  tKi«  pUr  t 
exclusively  for  hia  own  industrv,  and  that  while  it  might  romp  under  a  Stat**  yn\  \i- 
service  corporation  law,  it  would  in  effwt  be  nothing  more  than  a  pipe  lin«»  i-  n  w. 
a  means  oi  conveying  oil  from  a  well  down  U)  a  relinery,  excluj»iv«  ly  uhimI  b\  Ui«9 
refinery  itself. 

The  Chairman.  Dr.  Smith,  Mr.  Ryan  has  asked  the  privilpjjo  of 
making  a  correction  concerning  this  engineer  of  whom  you  speak. 

Mr.  Kyan.  You  made  reference,  Dr.  Smith,  to  the  engin'M^r  who 
negotiated  the  Pend  Oreille  permit  in  connection  with  the  Montana 
Power  Co.,  and  you  stated  lie  was  chief  engineer  of  I  he  Montana 
Power  Co.  I  would  Uko  to  have  it  go  into  the  record  that  ho  was  not 
the  chief  engineer  for  the  company,  but  was  consulting  engineer  for 
the  company  and  was  not  actmg  for  the  Montana  Power  C'ompanr 
in  these  negotiations.  I  heard  it  stated  that  he  was  acting  on  behalf 
of  the  power  company,  and  I  wanted  the  record  straight. 

Mr.  Smith.  1  want  to  get  the  record  straight.  1  would  like  to  add 
to  that  that  I  never  for  a  moment  understood  or  thought  that  llus 
application  for  a  permit  had  anything  to  do  with  Mr.  (lerry  s  con* 
nection  with  the  Montana  Power  Co.  I  was  stating  his  connection 
with  tlio  Montana  Power  Company  rather  as  a  statement  of  liit 
standing  as  an  engineer,  and  that  wtus  because  of  having  been  aaM>- 
ciated  with  him  in  connection  with  the  other  applications  that  the 
Montana  Power  Company  had  before  the  dep.irtment.  Mr.  (terrj 
was  not  in  any  sense,  m  my  opinion,  an  interhx^king  engineer. 

The  danger,  looking  at  the  whole  matter  from  the  public  intarent, 
of  the  whole  of  the  output  of  a  power  plant  going  to  one  customer,  or 
bein^  used  in  one  industry,  possibly  may  involve  a  reij  danger  to  the 
pubhc,  or  may  involve  a  groat  benefit.  It  should  not  be  prohibited, 
therefore,  but  I  think  there  should  bo  provision  ma<le  as  a  matter 
of  safety,  simply  for  a  review  as  to  the  use  to  whicli  the  power  w  to 
be  put. 

I  have  had  an  opinion  of  mv  own  regardins;  this  from  the  fact 
that  in  my  own  town  in  Maine  I  have  seen  water  power  being  dovotod 
to  grinding  wood  pulp,  which  is  a  aso  that  consumes  relatively  a 
largo  amount  of  power;  that  is,  the  ratio  between  the  power  and  tha 
workman  is  about  85  hon^epower  to  1  man,  which,  as  you  know,  is 
altogether  dilTennit  in  many  other  manufacturing;  industriiw.  The 
eamo  quantity  of  power  mii;ht  preferably  be  made  the  basis  of  an 
industry  employiii'^  several  hundred  rathor  than  a  scoro  or  two  of 
workmen. 

The  same  ratio  holds  between  nitrogen  fixation  and  trrifration. 
In  the  former  the  amount  of  power  to  the  workman  is  not  less  than 
10()  horset)owor.  So  far  as  I  can  make  out,  tho  power  that  would 
inoidentally  involve  the  omploymont  of  one  man  in  a  nitrogen  fixation 
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plant  would  bo  sufficient  to  irrigate  a  number  of  ranches.  I  think 
that  this  is  not  simply  theory,  but  it  is  good  practical  public  policy 
for  these  matters  to  be  considered  when  you  are  trying  not  simply 
to  use  water  power  but  through  the  use  of  water  power  to  develop 
new  communities  in  the  Western  States. 

Senator  Clark.  Is  not  that  largely  regulated  by  State  laws,  par- 
ticularly in  those  Western  States  which  prescribe  the  uses  to  which 
irater  shall  be  put  and  put  a  preference  on  the  applications  ? 

Mr.  Smith.  There  may  be  some  commissions  that  might  have  such 
jurisdiction. 

Senator  Clark.  No;  but  that  is  not  what  I  mean. 

Mr.  Smith.  You  mean  the  use  of  it  ?  They  woidd  not  distinguish 
between  an  appropriation  of  water  for  power  that  is  going  to  be  used 
for  running  a  mill  and  power  that  is  going  to  be  used  for  irrigation 
pumping. 

Senator  Clark.  Oh,  yes,  they  would. 

Senator  Smoot.  They  do  in  my  State. 

Mr.  Smith.  I  do  not  mean  for  direct  use  in  irrigation,  but  I  mean 
the  development  of  hydroelectric  energy  that  is  going  to  be  trans- 
mitted, possibly,  into  another  State  and  there  used  for  pumping. 
Of  course  I  did  not  intend  to  bring  up  the  two  uses  of  the  water  itself, 
one  for  developing  power  and  the  other  for  irrigation. 

Senator  Clark.  Do  you  make  a  distinction  between  water  for 
irrigation  purposes  that  is  put  on  the  land  by  gravity  and  that  that  is 
put  on  by.  pumping  ? 

Mr.  Smith.  That  was  not  involved  in  the  distinction;  it  was  the 
distinction  between  the  power  that  would  be  used  right  at  the  site , 
for  instance,  150,000  horsepower,  it  might  be,  for  a  nitrogen  fixation 
plant,  and  the  same  amount  of  power,  or  some  part  of  that  output 
of  power  that  could  be  sent  a  few  miles  down  into  the  valley  for 
pumping  underground  water  or  surface  water  onto  the  land. 

Senator  Clark.  Well,  I  was  referring  only  to  the  appropriation  of 
water;  I  was  not  referring  to  the  underground  water. 

Senator  Smoot.  Do  you  think  that  the  Secretar^r  of  the  Interior 
ought  to  have  the  power  to  say  what  manufacturing  institutions  shall 
be  created  in  any  district  1 

Mr.  Smith.  On,  no;  I  do  not  think  that  necessarily,  Senator;  but 
I  do  not  think  that  any  harm  is  goin^  to  come  to  Montana  or  Utah 
if  some  one  considers  those  matters  m  behalf  of  the  people.  After 
an,  it  comes  right  down  to  whether  those  matters  are  ^oing  to  be 
decided  by  representatives  of  the  people  or  representatives  of  the 
corporations. 

Senator  Clark.  Who  do  you  consider  are  the  representatives  of 
the  people — the  Secretary  of  the  Interior  or  the  Congress  of  the 
United  States)  If  it  comes  to  that,  it  occurs  to  me  that  they  are 
public  officers,  and  I  do  not  think  that  it  oujght  to  be  assumed  thai 
parties  who  do  not  agree  with  any  one  particular  line  of  regulation 
are  necessarily  working  against  the  interests  of  the  people. 

Mr.  Smith.  Right  here,  Senator  Clark,  it  seems  to  me  that  in  the 
passage  of  this  law  the  representatives  of  the  people  are  those  that 
are  called  Representatives;  but  after  the  law  is  passed  and  the  policy 
is  determinea  it  seems  to  me  that  under  that  law  the  representative 
of  the  people  is  the  executive  ofEcer. 
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Senator  Clabk.  It  may  be  an  executive  officer  or  it  may  be  a^ 
executive  board. 

Mr.  Smith.  Oh,  yes. 

Senator  Nobbis.  It  would  be  whatever  had  been  provided  for  io 
the  law. 

Mr.  SMrrH.  Yes. 

Senator  Clabk.  Certainly,  but  the  question  was  as  to  what  w» 
should  provide,  and  the  agency  that  we  should  provide. 

Mr.  Smiih.  It  is  to  that  end  that  I  am  addressing  m3rself  to  this 
50  per  cent  provision  about  which  there  seems  to  be  some  couftirt 
ol  opinion.  I  do  not  consider  it  a  vital  element  in  the  bill.  I  think 
it  b  well  enough  io  have  it  in  the  bill.  It  b  along  the  line  of  tryinf 
to  get  the  most  out  of  the  water  power,  and  I  doubt  very  much  u 
there  would  bo  any  conflict  between  the  executive  officer  and  lbs 
power-do veloping  company  in  that  matter  if  the  executive  officer  is 
given  discretionary  power. 

I  think  that  would  bo  offset  bv  other  considerations  in  a^rreoinir 
upon  tho  terms,  as  in  the  Pend  d'CiroiUe  pormit.  There  was  a  diarus- 
sion  of  that  very  point  with  tho  on^nnoor,  and  it  mi^ht  have  boon  thai 
he  sun:s?osted,  for  instanco,  that  it  should  not  bo  50  por  cent  of  the  first 
unit  dovolopod,  but  that  it  shoidd  be  50  por  cent  of  the  capacity  ut 
that  plant.  That  pormit  went  into  particulars  a  littlo  more,  sayinix 
that  there  should  not  bo  50  por  cont  sold  to  any  one  consumer  while 
thoro  were  smallor  applicants  for  this  same  power.  It  is  just  simply 
an  attempt  to  proviuo  for  tho  small  usor  as  woU  as  tho  bi^  UKor. 

S  mator  Smoot.  You  are  well  acquainted  with  the  southoni  part  of 
Utah.  No  doubt  you  have  binm  thoro  at  tho  Beaver  plant.  And 
now,  whon  tho  power  plant  was  first  erected  all  of  its  power  went  to 
tho  Ncwhouso  niinos. 

Mr.  Smith.  Very  promrly. 

S  uiator  Smoot.  ^  ou  xnow  this,  that  there  is  not  a  power  any  whore 
in  tho  southern  part  of  tho  State  within  roach  of  that  plant  itsolf  that 
would  tako  more  than  10  or  15  por  cont  of  tho  total  capacitor  (»f  th« 
plant.  Now,  supposin*^  that  tho  law  in  existence  at  that  tuno  pn^ 
vented  that  comi)any  from  sollinj^  any  more  than  50  per  cent  oi  its 
loa<l  to  one  concern;  you  know  very  well  it  never  would  have  bo^n 
built. 

Mr.  Smith.  In  mv  opinion,  Senator,  such  a  law  should  not  Iki 
pass<Hl  which  would  have  a  prohibition  of  that  kind.  But  1  think 
that  there  would  be  no  dungt^r,  and  I  tliink  there  would  bo  real  advant- 
age if  the  policy  was  expressed  in  the  law  pvin*::  discretion  in  thi»«  mat- 
ter to  some  <^x<Mnitive  oflicer  or  lH)ard.  Take  the  Montana  plant  an 
an  example.  Take  sui^h  a  c»vse  as  was  stated  by  Mr.  Kyan.  1  think 
that  if  1  wt»re  a  subordinate  of  tho  ex<Hnitiv<^  oihcer  or  l>oanl  and  w*w 
asked  for  an  opinion  regarding  tho  (l<*livering  of  90  jH^r  cont  of  the 
capacity,  even,  of  that  plant  to  one  us<t,  the  chancivs  would  be  that 
I  would  agree*  with  the  engineer  repn^t^nting  tho  company  and  wouM 
agn^o  to  such  a  pn>position.  1  niight  n(»t,  however,  agnn^  to  a  1>5 
ptT  cent  or  OK  p«^r  cent  delivery  to  one  company,  and  when  the  ouitter 
was  discussrd  1  do  not  believe  that  they  would  nnjuewt  it. 

S<»nator  Smoot.  You  may  not  Ih»  Din^.tor  of  the  Geological  Survey, 
and  there  might  l)o  another  Secretary  of  the  Interior  that  would  ntit 
agree  to  more  than  50  por  cent,  and  that  whole  proposition  would 
have  been  turned  down  cold. 
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Mr.  Smith,  I  Uiink  in  most  of  those  positiona,  both  in  the  executive 
and  advisory  capacity,  there  are  as  good  if  not  better  men  waiticg 
than  those  who  happen  to  hold  some  of  these  positions  now. 

Senator  Shoot.  I  doubt  it,  but  however  wise  they  may  be,  it  may 
be  a  man  who  has  different  ideas  and  thinks  that  the  world  ought 
io  oome  to  those  ideas,  that  he  is  going  to  force  the  world  to  come  to 
tfa^n  if  he  is  in  position  to  do  so. 

Senator  Nor&is.  What  would  you  suggest,  Senator  Smoot,  in  a 
case  like  the  Pend  d'Oreille  plant,  where  there  was  not  enough  power 
to  supplv  everybody,  and  one  big  company  wanted  it  all?  Would 
jou  let  tnem  Iiave  it  ? 

Senator  Smoot.  I  would  rather  let  the  one  company  have  it  than 
to  have  nothing  at  all,  which  was  the  result. 

Seaator  Norbis.  That  is  not  the  question.  It  is  not  a  Question  of 
whether  you  would  have  nothing,  but  whether  you  would  let  the  one 
company  have  it  all  or  supply  several  of  them. 

Senator  Shoot.  If  I  am  correctly  informed,  there  is  any  amount  of 
power  besides  this. 

Senator  Norris.  That  may  be. 

Senator  Clark.  I  want  to  call  your  attention  to  an  instance  that 
was  just  cited. 

Mr.  Smith.  In  this  particular  case  I  think  50  per  cent  is  enough 
for  the  nitrate  plant  that  might  be  located  there. 

Senator  Smoot.  You  may  think  so,  but  the  other  parties  may  not 
think  so. 

Mr.  Smith.  In  the  case  under  consideration  it  was  agreed  between 
the  interested  parties  that  this  was  a  workable  permit. 

Senator  CuLRK.  I  want  to  ask  you  this  question:  In  Mr.  Pyfln's 
case  there  are  very  exceptional  facilities  for  developing  a  very  laro;e 
water  power.  The  concerns  that  built  a  distributing  company  over 
there  vrhere  he  made  his  contract  has  a  very  large  use  for  electricity, 
Now,  suppose  the  possibilitv  for  development  was  coincident  with 
the  desira  oility  for  use  for  tlie  one  company,  and  there  was  no  more 
power;  that  it  exhausted  the  utmost  aevelopment  of  the  power  to 
supply  the  one  company  over  at  Butte,  the  one  consumer  at  Butte, 
which  would  save  that  consumer,  as  he  says,  from  $2,000,000  to 
$4,000,000  a  year;  in  that  event  would  you  limit  very  greatly  the 
authority  to  dispose  of  what  that  customer  needed  ? 

Mr.  Smith.  I  would  not  limit  the  power  of  the  executive  ofiicer  in 
that  particular.  I  would  express,  possibly,  the  policy — and  as  this 
bill  was  reported  to  the  House  it  was  not  mandatory,  but  simply 
left  some  discretion.  In  that  particular  case,  and  I  think  in  some 
other  cases,  it  might  be  a^eed  that  100  per  cent  ought  to  go  to  the 
one  consumer.  I  think  there  are  other  crises  where  a  power  pL'nt 
like  that  should  not  pass  by  the  possibilities  for  irrii^ation  with 
pround  waters  such  as  in  the  case  of  the  Prickly  Pear  Valley — I 
believe  it  is  in  your  State,  Senator  Myers 

The  Chairman.  Yes. 

Mr.  Smith.  Where  there  is  a  very  good  and  efficient  use  being 
made,  and  which  is  furnished  with  power,  and  furnished  by  tba 
Montana  Power  Co. 

Senator  Shoot.  Are  they  furnishing  aU  the  power  that  is  neces- 
sary for  the  irrigators  in  that  valley  1 
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Mr.  Smith.  I  think  under  present  conditions  probu  biy  they  would 
like  to  hnve  some  more  customers. 

Mr.  Mitchell.  I  would  just  like  to  say  that  the  Montana  Pow«»r 
Co.,  through  its  subsidiary,  the  Montana  Reservoir  &  Irrigation  Co.. 
not  only  furnished  power  to  pump  water,  but  has  taken  water  out  <*{ 
its  own  reservoir  that  it  has  built,  which  in  turn  is  filled  from  the  lavw 
reservoir  at  the  head  of  the  Madison  River.    They  have  installed  the 

Sumps,  built  the  canal,  and  taken  the  whole  investment,  and  are 
elivering  water  upon  the  land  at  so  much  per  acre-foot. 

Senator  Clark.  That  is  per  annum  t 

Air.  Mitchell.  That  is  per  annum,  and  they  deliver  that  water  al 
$1 .75  per  acre-foot  per  annum.  The  whole  enterprise,  from  begixmiBg 
to  end,  except  the  ownership  of  the  land,  is  an  enterprise  of  the  Mon* 
tana  Power  Co.,  through  itself  as  a  power  company  and  through  it^ 
subsidiary  as  an  irrigation  reservoir. 

Senator  Clark.  The  owner  of  the  lands,  then,  has  no  water  right  f 

Mr.  Mitchell.  The  owner  of  the  land  supplies  the  water  under 
contract  to  the  Montana  Reservoir  &  Irrigation  Co.,  which  is  owned 
by  the  Montana  Power  C(>. 

Senator  Clark.  The  owner  of  the  land  has  no  water  right  that  ha 
has  acquired  from  the  State  ? 

Mr.  Mitchell.  None  at  all. 

Senator  Smoot.  You  say  you  are  charging  $1 .75  per  acre-foot  per 
annum? 

Mr.  Mitchell.  One  dollar  and  sevcnty-fivo  cents  per  acre-f«K>i 
per  annum. 

Senator  Smoot.  That  is  about  the  same  as  the  continual  change  «»f 
anv  other  irrigation  system  in  any  of  the  Wt^tom  States. 

Mr.  S.M1TH,  using  gravity  water. 

Mr.  Mitchell.  It  is  not  excessive,  compared  ^^nth  gravity  wat4«r. 

Mr.  Smith.  That  in  itself,  it  seems  to  me,  is  an  argument  ft>r 
leaving  in  the  executive  oflicer  or  board  suiiicient  dismUion  in  the 
administration  of  this  law  so  that  he  or  it  can  distinguish  between  an 
applicant  who  has  not  behind  him  much  if  any  engineering  or  much  if 
any  financial  resources,  and  a  company  like  the  Montana  Power  1\k 
that  has  shown  its  abiUty  to  carry  out  a  project  like  that  in  Uia 
Prickly  Pear  Valley. 

Tlie  public-control  policv,  it  seems  to  me,  is  at  the  present  time  in 
the  penod  of  transition,  which  fact  in  itself  possibly  leads  to  the  nee^l 
of  the  legislation  now  before  this  committee  oeing  regarded  as  pionoor 
legislation.  Now,  take  the  matter  of  ))h]rsical  valuatiim  or  any 
valuation.  The  idea  of  a  physical  valuation  of  public  utility  plants 
of  all  property  of  this  type  is  coining,but  I  do  not  think  tliat  wo  ran 
say  that  it  has  arrived. 

Senator  Smoot.  That  is,  you  mean  as  a  basis  for  making  rates! 

Mr.  Smith.  Valuation,  I  might  add,  Senator  Smoot,  for  any  purpfwi*. 
I  do  not  think  that  we  should  have  one  valuation  for  capitiuueatifm^ 
another  valuation  for  tax  assessing,  another  valuation  for  taking 
over  or  ro<*apture,  as  it  has  been  called,  and  still  anotlier  valuati4»ii 
for  rate  fixing.  It  seems  to  me  that  rates  should  be  fixed,  securities 
Issued,  taxas  levied,  and  pn)perty  taken  over  on  the  same  type  of 
valuation.  I  realize  when  I  say  that,  that  some  of  the  conmussions 
have  made  a  distinction  and  have  said,  **  We  are  treating  now  simply 
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of  the  rate-fixinff  valuation,  or  the  valuation  for  the  purpose  of  rate 
fixing."  But  I  do  not  see  where  you  can  draw  the  line.  In  fact  any 
other  reasoning  is  simply  reasoning  in  a  circle.  The  rates  depend 
upon  the  valuation  and  the  valuation  upon  the  rates. 

Senator  Smoot.  You  would  not  say  tixe  purpose  of  taxing,  because 
that  b  entirely  within  the  State. 

Mr.  SMriH.  I  am  speaking  of  valuations  that  have  been  made  by 
the  State  commissions. 

Senator  Steeling.  Then,  Doctor,  you  would  not  quite  agree  with 
the  provisions  of  the  bill  in  regard  to  the  value  at  which  the  property 
should  be  taken  oyer  ? 

Mr.  Smith.  I  will  come  to  that,  Senator,  in  a  moment. 

Regulation  of  rates  is  based  on  the  principle  that  the  investor,  as 
I  understand  it,^hould  have  a  fair  return  on  his  investment.  In  other 
words,  the  rate  shall  be  fair  to  both  parties,  the  investor  and  the 
consumer.  It  seems  to  me  that  when  we  talk  about  valuation  we 
should  take  the  broad  view  that  it  must  be  fair  to  both  and  not  discuss 
it  simply  from  either  point  of  view  alone.  I  think  that  we  are  repre- 
senting the  inventing  public  just  as  much  as  we  are  representing  the 
consuming  public,  ana  being  fair  to  either  one  necessitates  being  fair 
to  the  other. 

The  question  of  rental  has  been  simply  touched  upon.  I  think  it 
b  probably  the  least  important,  although  possibly  the  most  feared 
part  of  the  whole  proposition  in  this  bill  I  do  not  beUeve  in  this 
matter,  however,  that  we  must  consider  it  necessarily  always  a  tax 
on  the  consumer.     Theoretically,  ves ;  but  practically,  no. 

I  had  the  case  of  the  Nevada-California  rate  lately  fixed  by  the 
Nevada  commission  looked  up,  taking  that  case  simplv  because  it 
gave  some  statistics  of  distribution  to  different  kinds  o^  consumers, 
and  in  tha't  way  the  revenue  of  the  corapaay,  and  I  find  that  the 
highest  charge  under  any  regulations  that  nave  been  considered  in  the 
nasi  would  amount  to  only  a  quarter  of  1  per  cent  of  the  capital. 
That  ii»  the  highest.  When  it  comes  down  to  expressing  that  in  terms 
of  kilowatt  hours,  the  maxinmm  possible  Go\ernment  charge  would 
amount  to  twelve  one-thousandths  of  a  cent  per  kilowatt  hour,  and, 
as  a  matter  of  fact,  takitig  the  maximum  charge  that  has  ever  been 
ass^^ssod  under  Federal  regulations  by  the  Forest  Service,  this  would 
amount  to  less  than  three  one-thousandths  of  a  cent  per  kilowatt 
hour.  I  doubt  if  that  would  have  any  influence  one  way  or  the  other 
in  rate  fixing.  But  in  my  opinion  and  this  is  simply  a  personal 
opinion  -  the  more  important  purpose  of  this  bill  is  not  to  gather  in 
revenue  for  use  in  the  Western  States  or  for  turning  over  to  the 
States,  but  it  Ls  to  afford  control  of  the  development  in  the  interest 
of  the  people  most  vitally;  concerned. 

Senator  Smoot.  Right  in  that  connection,  you  would  not  hold 
that  a  dollar  a  horsepower  would  make  any  difference  in  the  contract 
that  the  Montana  Co.  made  witii  the  railroad  people,  would  you  I 
Their  contract  was  S21. 

Mr.  Smith.  That  would  be  5  per  cent,  you  see.  Tfaat*would  make 
a  difference. 

Senator  Smoot.  That  is  one  proposition  that  came  before  us  to- 
tlay.  Now,  is  it  not  a  fact  that  it  would  make  a  difference  in  about 
three-fourths  of  all  the  power  that  was  sold  by  all  electric  companies  I 
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Mr.  Smith.  I  think  it  would  in  that  case,  but  we  arr  ialdn^  aq 
extreme  case  at  a  larger  rate  than  I  think  would  be  ncccasazy  or 
dosirablc. 

Senator  Smoot.  Well,  now,  take  another  firm  purchastng  powtc 
Irom  any  western  ooncem.  Well,  take  my  own  State,  and  uir  th«* 
ami  Iting  plant  as  an  example.  That  is  perhaps  the  largest  ust^r  U 
power  in  that  State.    Suppose  they  had  to  pay  92  instead  of  $1. 

Mr.  Smith.  That  is  a  $25  rate  ? 

Mr.  Mitchell.  Twenty-seven  doUars  and  fiftj^cente  on  the  100  p«  r 
cent,  with  a  guaranty  of  80  per  cent — 80  per  cent  of  which  %27  J»ii  is 
a  gunnuity. 

Mr.  Smith.  I  should  consider,  Senator,  that  that  would  not  affiM  t 
an  existing  contract,  but  of  course  it  would  affect  a  renewal  of  su-  h 
oontract. 

Senator  Smoot.  Exactly.  And  so  it  would  be  with  oivery  muiir.«: 
compiiny  in  our  State  which  usis  electric  power. 

Mr.  Smith.  However,  as  I  statcdi  I  do  not  see  that  that  small  frac- 
tion would  affect 

Senator  Smoot  (interposing).  It  may  not  affect  a  person  who  wua 
using  a  few  lights  or  a  half  doren  li<:hts  in  a  home. 

S(  nator  Norris.  I  would  like  to'ask  you,  Doctor,  rifjht  in  that  o  n- 
nection,  in  the  case  you  have  be<n  speaking  about,  namely,  this  M^ 
oontract  with  the  railroad  company,  where  they  pay  S21,  suppose  t}.«< 
amount  of  the  tax  that  they  pay  to  the  Government  was  (U*durt4«: 
from  the  $21,  that  would  make  it  S20,  would  it  not? 

Mr.  Smith.  Yes. 

S<  nator  Norris.  Now,  what  I  wanted  to  iisk  vou  is.  Can  vou  fi^.r- 
out  and  tell  the  comm.ttee  how  much  iMMiefit  the  real  consumer,  liif 
man  who  travi  Ls  on  the  ra  Iroad,  wouhl  ^(  t,  if  any,  as  a  rrsult  of  t  liat 
wheth<  r  he  would  pay  a  eh^an  fare,  how  much  he  would  pi»t  \uh  n'r 
reduced,  if  that  were  made  $20  nstoad  of  $21  ? 

Mr.  Smith.  I  do  not  think  it  would  ri^tu^i  the*  ult.niat<'  runsuni*  r. 
But  a  better  case  is  to  tako  a  rase  whiTe  tiie  ult.mate  ronsum*T  .*• 
n'^arer,  and  to  go  ba<k  to  the  Nevada  easi^  when*  the  very  low*-; 
rates  for  i\w  very  largrst  uh»t  of  j>o\vor,  Ikmu^  a  mining  eonipany  iri 
Nevada,  at  Tonopah  or  Goldii<l(l,  s  1.14  rentH  jmt  klimutt  ho  .r. 
The  max  mum  possible  GovTrnnv  nt  <  har(;e  on  that  would  ho  twi  ivt* 
one  thousandths  of  a  cent,  and  tho  lHr>;<  st  that  has  ever  l^eon  mnu* 
would  l)e  thn^  one-thousandths  of  a  rent.  I  do  not  think  it  >m»'jI  i 
affect  that  rate. 

S<»nator  Smckjt.  ()f  course  tliosi*  lij^im»s  weni  small  in  kJo\\'tti 
hours,  hut  when  it  gets  down  to  horsepower  i)ery*'ar  ytni  can  stH»  ih^l 
it  a. 

Mr.  Smith.  IIowev<T,  (he  p<'rr«»ntn«;(  s  would  he  the  same  in  k  U^ 
watt  hours  as  they  wouhl  Ik»  in  liors'«])ower  prr  y»'ar.  It  works  omI 
the  same,  no  matter  whtit  un  t  you  tak(\  The  jMTrontai:*'  js  iho  Niun** 
in  eithor  ras<\ 

Now  when*  that  wouhl  come  in  Is  in  tho  fart  that  llu»  rommi>«'  ••u 
rates — and  I  was  quoting  the  i)r.(<»  from  tlu»  ord«*r  rsiuhl  shmu  tli«»-.« 
ratios  are  high  enough  so  that  t  allows  a  n»turn  of  17  prreoiu  on  iij»» 
ca])ital.  In  timt  eonncM'lion,  tlu^n*  nt»t  U'ing  present  any  S  nator  ^r 
any  governor  from  Nf'vnda.  I  think  I  ou;.du  to  put  into  tho  n^orw  » 
statement  of  farts  n^ganl  ng  the  nuirk<'t  for  th.s  power  drhven»d  l»\ 
the  Nevada-California  Power  Co. 
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The  Nevada  mines  are  not  goinz  down  in  importance.  The 
bullion  value  of  some  of  the  ores  ma.y  bo  somewhat  less,  but  the  ton- 
aa^c  of  the  ores  handled  -  and  in  tms  I  beheve  Mr.  Ryan  will  agree 
witn  mo  — alTeots  the  consumption  of  power  more  than  the  high  grade 
of  the  ore.  The  low  gjrade  proposition  is  apt  to  be  a  better  consumer 
of  power  than  the  high  grade.  The  tonnage  of  ore  in  those  two 
counties,  Nye  and  Esmeralda,  has  been  gom^  up  right  along.  I 
have  the  figures  since  1008,  up  to  1914;  that  is,  1  have  the  last  as 
reported  for  11  months,  an(l  estimated  for  the  present  month  of 
Der.ember;  1914  shows  the  biggest  tonnage  in  both  those  districts, 
GoKl field  and  Tonopah,  for  any  year.  As  a  matter  of  fact,  the 
elec^tric  market  in  those  districts  is  not  made  by  the  users  of  light. 
The  demand  for  electric  current  comes  from  the  users  of  power.  In 
other  words,  it  is  the  milk  and  the  mines  that  are  using  over  90  per 
cent  of  that  power,  and  the  tonnage  has  been  going  up  right  along. 
The  value  per  ton  of  ore  has  been  going  down,  in  some  cases,  and  that 
is  what  has jgiven  rise  to  the  idea  that  in  these  two  counties,  Esmeralda 
and  Nye,  there  are  only  mining  communities  of  the  past.  They  are 
very  rauch  mining  communities  of  the  present.  So  it  is  tUat  the 
revenues  of  the  Nevada-CaUfornia  Power  Co.  show  a  very  good  re- 
lation in  that  these  have  increased  steadily  during  these  years.  Of 
course,  I  have  only  their  1913  figures,  but  their  revenue  then  was 
just  under  $1,000,000,  whereas  back  in  1908  it  was  about  $700,000. 

Senator  Smoot.  Of  course  a  great  deivl  of  that  comes  from  ex- 
tensions, I  think  you  will  admit,  and  all  I  was  talking  about  was — 
and  Mr.  Merrill  so  understood  it-  that  the  mines  had  decreased  in 
the  amount  of  power  consumed  for  which  the  Ime  was  first  built.  .  I 
understood  it  right  along,  and  I  have  never  heard  it  denied  before. 

Mr.  Smith.  TTiat  statement  was  made  by  the  defendants  in  this 
hearing  regarding  this  particular  rate,  and  the  commissioners  denied 
it,  as  tney  had  denied  it  also  in  the  case  of  Ely,  where  the  same  argu- 
ment was  used.  In  the  two  camps,  Tonopah  and  Goldfield,  there 
are  more  producers  and  the  tonnage  is  larger  in  those  two  camps  now 
than  ever  before.  When  you  say  Tonopah  and  Goldfield,  you  are 
speaking  of  practically  the  whole  of  the  two  counties. 

Senator  Smoot.  The  amount  of  power  used  would  be  greatly 
dependent  an  what  depth  they  had  to  raise  their  ore  from. 

Mr.  Smith.  Yes;  from  what  depths  they  would  have  to  raise  it. 

Senator  Smoot.  That,  no  doubt,  would  bring  it  up,  but  I  do  not 
sec  why  they  go  to  work  and  refer  always  to  the  Nevada  Commission 
to  demonstfato  the  rates  that  will  tUways  be  estabhshed  by  a  public 
utilities  commission.  Everybody  knows  why  those  rates  are  high. 
The  commission  understood  it  and  so  stated,  and  nobody  would  go 
there  and  run  a  chance  in  running  a  power  line  and  making  the  expense 
that  they  did  into  a  mining  camp  without  they  had  a  good  rate.  But 
there  is  not  another  State  commission  anywhere  in  the  United  States 
that  allows  them  to  make  17  per  cent. 

Mr.  Smith.  One  reason  for  that  high  rate  of  return  on  investment 
is  that  they  have  rather  low  costs  for  that  power.  They  can  earn  a 
higher  rate  at  a  price  that  is  not  exorbitant  in  itself. 

i  w  U  agree — although  tho  (ommission  docs  not  mod  to  have  me 
agree  with  them — that  it  is  a  fair  rate,  even  if  it  is  17  per  cent, 
l>ecau8e  when  that  money  went  in  thoro  it  is  no  question  but  what  it 
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irr^  ..•  L '  ^  1  z  7r  ::«>i:::oD.  But  it  has  turned  out  the  other  uus. 
u       :    ^'  :  u>  i-T-i  •'■  S^n  d  IW  per  cent  return. 

^1.    r  >n«  •  r    r':i'-j  Vt  on  the  life  of  the  mines,  and  they  w«  i.. 

^Ir  >-i:^'i-  7>-r»  >.  *::•  »-^Ter.  a  future,  as  well  as  a  pastand  t 
•^'•*--  ■•  .  -^  I.  :  r^»  i  . :  chat  any  Federal  tax  that  might  be  lovii.i 
•  i  •  I  ii'  -  zi  -:  .v>.l,  would  bo  taken  out  of  the  17  jierout 
♦^         1  •  .   %   •  1    '•'  c  *v  :Ak»*n  out  of  the  consumer. 

>  • ,     r  >x«  *  r.  N   c   n  chat  rase.  I  frankly  admit. 
'.-  >H"^j.  A*-  :  :.:» rv  a^n*  other  such  cases,  I  suppose. 

>  '.   .   r  ^x*'*  r.  I   :o  r.-^t  know  where  they  are. 

^i--    ^>i-{.   1^   :    -.  0^:;-:  ^t:on  wah  th's^mining  market,  I  tirr.k 

t  •     •.  .  ^     ..••>><  •A*^  r.v^t  U*  placed  upon  the  large  public  sirvu •• 

"   v    >-   '•     c  .-*     •»  r*«:  ::i  pow^r  development  by  bringing  down  tl.'* 

-»,....     ;   u.  V  .-.     I  n-AY  K-  r^^jvating  the  very  point  that  Mr.  U\y,i 

•  '..»      ^  ^  •»  .  r-  '  c    i    r   t  is  one  that  I  have  expressed  m\\Mlf  on 

!'   >  '•  i*    -^  :  •      ■•  Sh r*  lary  of  the  Interior  on  an  applicat.on  for  & 

-H  .V   .'  *Hr«'.  -     ■  ir>*!y.  thai  by  mak  ng  power  cheaper  j'ou  an*  i.«'t 

^  '    ■'    ^' «  ^  '  *  Ttiik*  an    ncn  jise  in  the  possible  return  per  ton  «f 

.»^     >        •■»    *-»»  c  'u:  to  v>ix  n  up  a  lai^jer  oody  of  ore  than  olherw  *^ 

»     .      s    ••     •••.  -i'vt  brvn;irht  to  the  surface.     You  are  going  tn  in- 

^.>  .^      s»  i\  i  W  !•'  nutdllc  nsouiTHS  of  that  particular  country  Hv 

•N^      ♦»"    ^»    «    ^  ti.e  cv>>t  of  extraction,  and  thereby  incmasinsr  t '  •• 

.   ..  ^    .^    *.••>:  an»!  market  value  which  w.U  eventually  exj>n  -s 

%t  •        1  ■         •*  iz,  Iv  Lnrpr  ttUHi:i;:e  of  ore  from  that  mine.    An  i 

»    -    ,.,     ■  V      .  \xv   th«*  v»^rv  Usi  kind  of  constTvatuni,  and  tl^it 

%    ^   V  X      r  ^-^  •   S'  lr\>iii:ht  about  onlv  by  hirge  unit  produrt:«'ii 

»v  »'•*.'■»  *'•   '  s  to  ii;e  consumer  of  power. 

>v    .^  . .  >\'.v  -    XT  '^tana  is  onlv  one  of  the  States  of  the  West  that 
^  w>      v.   V,  ,  *      \  vv\v.:u^:,>.     For  mstanco,  you  take  the  Bingham 

V     .    .  »i  x*     ^  /^.  v*'^/.  'i  not  mine  copper  in  that  district  unb^^ 

^    .      ,     >     ^    .  ^*   >\-v-  ,*•  :^n\or  and  low  cost  of  everything  eLs4\ 

\     vs  ^    .V       <\  :  •*:,  Sniator,  as  highly  advantagcH>us  a* 

X  .'%»,•• '    :  Mvu;s  to  me  that  it  is  even  more  im|)ortant 

^    ,        V     .  '*«^  *\    ^  ^c**.     You  can  put  in  the  lowi*st-coHt  tyi^e 

.V        ■  .X     v%    »  •  -•  ^ '.:  othonvise  involve  installing  a  sti^uu 

.    *    X        V*     .  -       '  v»  w  no  water,  or  a  gasoUne  hoist  at  a  place 

.     ..>.«*.      n'   v.i^ous  why  I  claim  that  I  am  just  as  favor- 
.»    :♦     s'\ /!  ^tMuont  of  the  hydroi»lwt lie  possibilities  in 

■  I  Mfc V**:  vHii  there  once  a  year  and  cast  my  vote. 

\  V  .         .      ^  »-  t:  or  of  valuation,  f  think  that  we  must  kn[> 

.    V    .  V  I     i   »  •'  v».-  s^'hemeof  valuation  that  is  provided  for 

•     •       *  './s'.'ii:  over  of  this  plant  at  the  end  of  tlie 

X    .    V  X,  '-.  %  ••»:»! V  a  valuation  for  the  purpos**  of  rate 

**   'M 'm)>or  that  valuation  is  what  is  goini;  lo 

o  fxuij;  of  ratc^  for  the  period  after  that. 

■  is.»  x.i*  !.  that  there  are  just  the  two  partitas  to 

s'    ».    must    be    considered,     lliey    arc    tho 

Vp.^!  it  must  be  a  fair  valuation  that  uiU 

•    M    ivXH  who  had  invt*sted,  bo  fair  to  the 

s»  '  4     to  the  current  user  of  the  futun*. 
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The  argument  has  been  presented  that  the  Feiris  bill  takes  away 
the  pavment  for  appreciation  in  real  estate  without  providing  any 
offset  for  loss  through  dcprreiation  of  other  property.  Those  argu- 
ments have  been  made.  If  you  analyze  what  is  sugg<^sted  insU^ad 
YOU  ynW  find  that  two  speculative  elements  are  to  b(*  introduced,  the 
one  to  offset  the  other.  It  seems  to  me  we  should  try  rathi^r  to  cut 
out  evt  ry  possible  risk  in  the  scheme  of  valuation  and  not  to  jprovide, 
for  the  Vi  ason  there  may  b^  an  uncertainty  in  one  case,  an  additional 
uncertainty  in  another  case  to  offset  it.  .^  s  it  strikes  me,  any  and  all 
uncertaintv,  when  ver  it  is,  is  going  to  express  itself  in  the  cost  of 
capital,  is  t)()und  to  make  for  higher  cost  of  capital,  and  in  that  way, 
for  higher  rates  of  operating.     And  the  pubUc  'will  have  to  pay  for  it. 

Now,  1  tldnk  tliat  some  cliangv  s  might  possibly  be  made  in  section 
5.  but  I  think  they  should  be  made  along  that  line  of  making  it  more 
c  rtain ;  not  by  introducing  an  uncertain  factor  but  by  removing  any 
that  may  possibly  exist  there  now.  The  un^^arned  incr^  merit  in  the 
real  estat'\  however,  should  not  be  charged  up  afi:ai''s;t  the  public, 
which  1  thi^^k  has  in  fact  earned  it.  I  know  that  nothiiig  like  this  Is 
fiiund  in  any  laws  that  we  have  on  the  statute  books,  but  this  is 
shnf>ly  a  proposition  of  making  a  law  that  wLU  be  in  accord  with  the 
trMul  of  public  opinion  at  the  preserit  time  avS  that  public  opinion  is 
be^nning  to  b:*  expn  ss'^d  in  the  decisions  of  rat  -fixing  commissions 
and  as  it  Ls  expressed  by  th<^  Federal  Interstate  Conim  rc^  Commis- 
sion, and  repeat'^d  ov(T  and  over  in  t!i  \s(»  decisions.  It  occurs  to  me 
that  the  ii'^w  idea  is  that  the  public  servant  and  the  public-^ rr vice 
cornoration  must  work  toi^i^her  to  serve  and  prot'^ct  the  public. 

Senator  Smoot.  Before  you  leave  this  snbject,  I  want  to  got  your 
ideas  as  to  whether  there  are  any  intangible  elements  of  cost  in  the 
way  of  costs  that  should  be  taken  into  consideration  at  the  time  the 
property  fe  valued  by  the  Government.  For  instance,  you  well  know 
that  there  is  a  great  deal  of  money  spent,  and  necessarily  so,  and 
ri<;htfully  so,  in  the  es  ablishment  of  any  great  entei'prise,  in  the 
time  that  it  takes  and  the  needs  for  investigations,  the  surveys  that 
are  made,  the  reports  that  are  written,  and  the  counsel  or  attornevs' 
fees  that  are  charged,  and  dozens  of  other  items.  Do  you  think  that 
they  ought  to  be  included  in  the  cost  of  the  plant  at  the  end  of 
50  years  ? 

Mr.  Smith.  In  so  far  as  those  expenses,  which  some  people  call 
going  value  and  others  call  overhead  charges,  etc. — in  so  far  as  those 
represent  actual  investment,  provision  should  be  made  for  their  repay- 
ment, if,  however,  the  investors  have  not  already  received  such 
return.  It  should  be  a  reimbursement  proposition.  We  must  first 
of  all  try  to  make  the  investment  just  as  certain  and  definite  and  as 
profitable  as  possible;  but  1  think  that  the  general  principle  that  is 
comuig  into  vogne,  the  present  tendency  in  all  valuations,  is  to  get 
just  as  close  to  the  actual  cost  as  is  possible. 

Senator  Smoot.  I  think  I  agree  with  you,  Doctor,  in  that,  but  it  is 
the  items  that  enter  into  that  valuation  that  I  am  inquiring  about. 

Mr.  SMrTH.  I  will  mention  those  one  by  one. 

Senator  Smoot.  The  items  that  I  have  named  under  section  5  of 
this  bill  would  be  classified  as  intangible. 

Mr.  Smith.  I  think  they  should  be  included,  but  not  more  than 
once  in  any  case. 

Senator  Smoot.  Oh  c  rtainlv  not. 
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was  an  uncertain  proposition.     But 
and  there  has  abeady  been  a  100  p'* 

Senator  Smoot.  Tney  bet  on  thi 

Mr.  Smith.  There  is,  however,  n 
present.     And  let  me  a(hl  that  any  ^ 
of  the  kind  I  have  mentioned,  won' 
profit,  and  would  not  be  taken  oi.^ 

Senator  Smoot.  Not  in  that  cas. 

Mr.  Smith.  And  there  are  other  - 

St*nator  Smoot.  I  do  not  know  \' 

Mr.  Smith.  But  in  connrn'tion  • 
too  much  eni])hasis  can  not  Ix*  ])l. 
that  is  ])ein^  rendered  in  power 
price  of  power.  I  may  be  r.*]>cui 
made  th.s  morning,  but  it  is  oi. 
in  reporting  to  the  Secretary'  of  t 
power  permit,  namely,  that  by  i. 
simply  going  to  make  an  incn  :. 
ore,  but  you  are  going  to  op<  n  ii] 
couhl  be  miiHcl  and  brought  to 
crease  th(»  av a  bible  metall  c  n  n.  . 
simply  nMbiciug  the  cost  of  c\i 
manr«n  betw(»en  cost  and  mark<  ; 
itself  in  an  ultimately  larger  In 
th(T(»  again  w<»  have  the  vrry 
conservat on  can  be  brought  :. 
power  with  low  prices  to  the  cc 

Senator  Smoot.  Montana  is  o- 
has  just  such  propositions.  1  . 
district  in  Utah 

Mr.  Smith.  Or  the  Tintic. 

Senator  Smoot.  You  couid  v 
you  had  very  low  cost  of  powr 

Mr.  Smith.  More  than  tluit. 
power  is  to  a  big  mine,  it  S(»enj> 
to  a  mine  in  the  pros|^)ect  stag.' 
of  eflicient  hoist,  winch  might 
plant  at  a  [)oint  wh(»re  there  i^ 
wIkmc  transport  alicui  is  ex  pen 

Those  are  some  of  the  rea^fj 
ably  inclined  to  large  d(»velopw 
the  West  as  thougli  I  went  oj, 

Now,  to  come  to  this  mattr: 
in  mind  that  anv  valuation  oi 
in  connection  with  the  takih. 
period,  say,  50  yeai-s,  is  sini, 
making  at  that  time.     l{(»m'  ■ 
d(»terinine  tin*  basis  for  the  1 
It  seems  to  mc»,  as  I  have  sn 
bo    considenvl.     They    both 
inv«»stor  and  the  consumer, 
mean   reiinbui'senn»nt   to  f)i 
investor  of  the  past  aiul  l)e  • 


-  1.^  I  >aid,  is  to  try  to  pt*f  at 

T4S  called '>y  Mr.  Drift.. n. 

■ ..  of  t  he  CaJjfoniia  K.-...]^ 

-,  vVr-^'  P'>"»^s.  <w  to  « (  ai 

.  .  r.  >IiouW  be  given  to  i  L,» 

'  .:  lie  qur«*>on  of  ihp  tmcm,;  .  i 

w  ■ 

-  anisidoriu^  the  chiim  *.f 
-  the  entire  present  v.^lie 
;>m  thttt  first  pro  visit. n  m 


-•.^  W  and  equitahio  r^tv^  ar»'  tn  >♦. 

.    ...1  U-  wiw  lor  tlM>  (iuM  ri-ni  nr  'o 

-.  f  at  T>r(i«iit  \ali:«.  ratltr  il  .a 

-  -.)  willlmvomultiili,  ilinx^l  .^. 

.  •:.  item  of  8ir>()jM)(),nou  ,.f 
.   .  is  quoted  as  reuchinir  tl.i* 

..^.  for  iixinj:  ratf^.  I  (j^.v 
•^-n>n  on  this  subjiH't : 

.  :  in. Innate  tluit  wo  f*h».iilil  »«n-»  r  i 

-i-.'lon'H  tftiinaU*  u*  nuuli-  T...r  li.. 

-imuiU'  valiJi'.  D<ir  ih..  pri< .  *    ( 

.,    d  invi-!«tni«'nt  alorjo,  v  tht«  t»-t  .| 

■'  -a-ij)!*  the  nrATi^l  ari'»'«'Xin.atiMn  u> 

-  .►  NurifuM'  nm<l*-  l>s  tkr  owmr.  .| 

—  :!un\  .-lu»rta4<'of  r.«iun,  tlut  tl«.  -^ 

-  :tl^  takiiii?  tKi»  lif,.  hi-iMr\  .>(  f..^ 
*  ^-  ♦ntith'tl  to  tt  f<':f»on  i».|i»'n»i»irTi 
-:  *o.  uU\  not  bo  invi-n  U)>«iii  wa^i«  u  u 

S-'Marv  Lano» 
.   intl  the  CommisNionor  Ijini* 
y  >anie  man  i     He  was  then  a 
-vnivsioii  i 

-   i  the  Interior. 

,  V  n  or  lino  of  thou<cbt  that  b 

^^  M  iho  dilferent  ruti%-m«kin^^ 

• 

,  •    h  are  dUciiss<Hi  in  <mcli  ot\^ 
.  .<.<*»as,  it  seems  to  nie  ilmt  tlie 

:rl^»^lp«ny— that  is.  bv  allow. 

..  Muns  that  had  bivn  actuallv 
,  -n  to  be  asct^rtuiuiHl  thev  \»i|| 
.^  *ys^n  the  oninion  of  iho'eniri. 

never,  in  this  simio  AntUK^h 

.14.  the  commission  refuses  to 
..^  as  A  nmtt<*r  of  fact  the  com- 
Miiiuros.     In  the  casi^  of  ooe 
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'  Pacific  Gas  &  Electric  Oo.  the  orerhead  per- 

allowed  for  the  construction  of  the  plant  (the 

and  a  half  times  what  was  actually  spent  for 

!  in  that  particular  case  havine  been  employed. 

commission  refused  to  adopt  me  overhead  per- 

the  company  and  took  the  actual  expenditures* 

And  rightfully  so. 

I   I  tliink  that  the  California  Commission  rathev 
my  answer  to  the  question  regarding  intangibles^ 

1  a  good  deal  of  discussion,  and  after  reading  • 

ons,  we  may  not  come«much  nearer  having  a  ctear 

I  before.    I  have  read  so  many  different  dd[initiona 

•*r  instance,  that  I  adopted  the  method  of  defining 

i  t  seems  to  me  that  going  value  can  be  expressed 

:  simply  as  the  cost  ofgetting  the  project  to  going. 

'  civil  engineers  has  suggested  that  for  that  term, 

-no  thing  to  one  body  of  men  and  other  things  to 

l)o  substituted  the  term  ''development  expenses/' 

would  include  the  very  items  which  Senator  Smoot 

'.  r.iNo.  The  goin^  value  would  include  the  cost  of  get- 
'  to  going  up  to  Its  present  development  and  capacity. 
It   would  include  not  only  getting  it  finally  going, 
■tnrket  for  its  output. 

X  >T.  I  do  not  understand  the  definition  of  going  value 
<Mj  do.    My  idea  of  the  going  value,  as  I  have  always 
in  the  past,  is  that  it  is  the  fair  value  of  the  property 
'  it  the  valuation  is  made  or  at  the  present  time. 

But  it  has  included  an  intangible  element,  including 

•  -onio  cases.     They  have  also  put  some  time  into  it,  aa 

It  into  the  valuation  of  water  rights  and  rights  of  way, 

•  between  the  cost  of  hydroelectric  power  and  the  same 

latt^d  in  some  other  way.     Various  commissions  have 

if    aside,    especiaUy    the    California   Commission.     The 

is   true  of  franchise   value.     Some   oonunissions  have 

lui  some  have  not.     Only  last  week  the  New  Jersey  court 

o  utilities  commission  and  allowed   a  valuation   to  be 

Ml'  franchise  for  rate-making  purposes  as  they  specified. 

^MOOT.  Was  that  based  on  the  cost  to  them  of  tno  fran- 

ii.  No,  it  is  a  value  in  addition  to  the  cost.     The  utilitiea 
"i\  would  allow  the  cost  of  the  franchise. 
I  4  and  that  the  mayors  of  New  Jersey,  this  being  a  ^as 
iK^  in  which  many  municipalities  are  interested,  are  trying 
to  the  full  court,  the  decision  having  been  rendered  by 
out  of  16. 
•tNobbis.  They  simply  added  an  arbitrary  per  cent,  did 

^MiTH.  I  do  not  remember. 

'wr  NoBRis.  It  was  not  based  on  the  actual  cost,  for  that  had 

I  owed  before. 

^Mmi.  It  was  its  value  as  an  investment,  I  suppose. 
^aorNoRBis.  Yea. 
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Mr.  Smith.  And  I  think  the  tendency,  as  I  8aid^ 
the  actual  investment. 

In  this  decision  to  which  my  attention  was  caJ  ' 
affecting  his  company,  Commissioner  Thelen,  of.  ' 
road  Conmiission,  discusses  some  of  those  very 
should  be  the  basis  and  what  consideration  sh(  ' 
going  concern  value,  etc.     He  says: 

After  a  consideration  of  these  and  other  fine  -spun  theori 
man  instinctively  turns  for  first  guidance  to  tie  simple 
money  which  has  been  honestly  and  wisely  invested. 

In  that  connection  he  quotes  then  Comn 
Western  Advance  case,  where  they  were  coi 
the  Burlington  Railroad  for  the  return  on  tb 
of  the  property.     We  are  touching  now  upon 
section  5. 

Mr.  Lane,  in  that  decision,  said: 

In  the  face  of  such  an  economic  philosophy,  if  stable 
maintained,  the  suggestion  has  been  made  that  it  would 
protect  its  people  oy  taking  to  itself  thtw*  proinrtits 
await  the  day,  perhaps  30  or  50  years  hence,  when  they 
ten  or  twenty  fold. 

The  item  he  was  considering  was  an 
unearned  increment,  etc.     Then  Mr.  Lane  • 
following  conclusion  as  the  proper  btisis  f 
this  because  I  think  it  is  the  best  expressi 

The  trend  of  the  highest  judicial  opinion  would 
neither  the  co«t  of  production  upon  which  the  Kiirli 
capitaliy.ation  whicn  the  Santa  Fe  accept.**  as  appr 
•tocks  and  bonds  in  the  market,  nor  yet  the  ori^rinr 
|>rc8"nt  val ue  for  the  purposes  of  ra te  n  guUt  ion.    Pt  > 
the  fair  «<tandard  in  tnat  of  bona  fide  invt  Htntcnt — t) 
the  projxTtv — considering  an  a  part  of  the  investm*  i 
may  b«*  in  the  early  vearn  of  the  entiTprine.     Upon 
rood  through  a  number  of  yearn,  its  promoters  ar 
This,  however,  manif(>stly  is  limited;  for  a  return  ^ 
ness,  mL^manacement,  or  poor  jud^nnent,  and  alu 
that  no  more  than  a  reanonable  rate  Hhull  be  chan: 

I  suppose  that  is  also  the  opinion  of  ^ 
Senator  Robinson.  Stwrotary  Lano 

who  rendered  that  opinion  are  one  and  tl 

member  of  the  Interstate  Commerce  C<» 
Mr.  Smith.  Yes;  and  now  St^cretary 
And  that  also  seems  to  be  the  ppin 

rather  common  now  in  the  decision^ 

boards  and  commissionsf 

Now,  n»p;arding  thase  intangibles,  v 

of  these  opinions  of  the  various  comn- 

commissions  are  willing  to  reimburse  * 

ing  certain  items  in  tlie  valuation-  t' 

expendiHl,  and  whore  such  sums  are 

in  some  cases,  and  have  in  some  cas** 

neers  making  the  appraisement,     i 

decision^  which  was  ot  date  July  ^• 

take  certain  overhead  percentage  ^' 

pany  has  on  its  books  the  actual  < 
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'W  &  jTj  ^^  arguments 

''»-  i/u.  ^'^fr-  X                            making. 

...  J '  J^  «^^^  •-  .  ■     :.      ^                                            oir  books. 

-    "-*'*«'■  '^ —  ■     i  >     ^      ._          ''^                           .^  claim,  similar 


-''^fiJ^ffJ  t.    ^    -^  ^         r;  Mr.  Clark,  who 

:■    ®'^^  ^^..  ^  a  its  methods,  I 


iiat  is  claimed  by 
are  been  made  by 


'    ^^'  ^  f*-  "  cd  off,  ):ecause  we 


*i  *l  *•  ,» 


.Ll 


L^arding  the  centrali- 

tements  that  are  in- 

Detween  pages  652  and 

for  which  I  admit  and 

;iestion  by  Rcpresenta- 

it  data  we  had  regarding 

'  had  not  any  full  recorci, 

le  of  work,  although  we 

liat  we  have  the  informa- 

was  then  brought  together, 

tee  accused  the  Geolo^cal 

iy  from  popular  magazmes, 

Inch  I  happened  to  know  at 

1,  I  assure  you,  but  Moody's 

t  orates  were  used,  and  it  is  so 

.t,  as  I  have  been  shown  by 

oinmittee,  does  contain  certain 

;  the  information  was  compiled 

iirprised  to  find  that  there  are 

surprised  that  more  errors  were 

liTiiificant  thing,  however,  is  that 

ojf  interests;  tnat  Ls,  this  man  or 

-  shown  to  be  a  director  in  a  con- 

Xow,  what  is  to  be  inferred  from 

•('tors  is  for  others  than  myself  to 

"-^e  facts  as  significant.     I  have  been 

I  present  that  these  same  facts  are 

111  as  pertinent,  and  these  gentlemen 

i  tinent,  but  the  facts  are,  1  boheve, 

lacts  were  set  forth  for  the  benefit  of 

the  Capitol  and  at  their  request,  and  I 

I  now  as  they  were  then,  and  no  better. 

imply  to  stnte  what  I  think  is  the  future 

It  ion.     The  bond  seller  is  very  much  of 

•  •n  you.     I  think,  however,  that  some  of 

:  the  financial  interests  have  not  been  as 

nd  what  it  would  do  for  the  West  rs  I  have 

rhiim  the  privilege  of  giving  whtit  may  be 

w  of  wh-it  can  be  done  under  this  bill  when 

.nay  not  be  a  perfect  bill,  but  I  do  support 

it.     I  think  that  such  regulation  even  as  we 

_:  about  greater  security  to  investors,  at  some 
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Mr.  Fmith.  But  when  you  fix  the  return  "  ^*  '*•    ^^  thriA 

Beenis  to  me  that  thereby  you  are  going  to  ^  iii<Te;  ?^    -« 

for  other  purposes.  -    -.  luriiy  sh-u.d 
•    There  has  been  a  great  deal  said  on  one 

obsolescence,  and  whether  that  shoidd  be  i  '^  s«viiis  to  n*. 

Of  course,  it  comes  right  down  to  the  nuest  i  ' '"/  *'f  invent!  n 

the  old  machinery  and  put  in  new.     That  i  -  '^  ''^  aunpetiii'-o. 

new  will  do  the  work  better  and  cheaper,  .  "'**♦*.  7*  amip^-fi- 

of  that  out  of  their  returns  if  there  is  Uiva  '»  '-  ri\^'\e  only  tie 

is  done  in  the  last  j'ear,  or  within  the  h<^  /'  ^^^'^  *^«  ^^ ''^!!\ 

Bome  allowance  made  for  it,  because  it  cm  •  rile,  pnd  in  Hi'** 

in  that  time.     But  it  seems  to  me  that  '  "  i"  the  Gns  J.  ec  rl 

service  corporations  as  well  as  the  publi'  ^^  iliusiratrjn  •  c  » 

pay  for  tliat  hirgelv,  if  not  wholly,  out  ..1  lt»*  showed  ht>w  tn*- 

1  was  interested  in  the  statement  r'  *■    '''nts,  which  won  •! 

Stone  &  Webster's  l^lblic  Ser%  ice  Journ  » -r  cent,  f  nd,  nt  it  e 

a  large  number  of  plants  which  had  I  j  on  th«t  invff*tni.-nl 

their  equipments  and  betterments  in  tlic  '   r  rent  up  to  8.90  ] yt 

in  saAings  of  from  lo  per  cent  to  f^o  p^^r  '^  kr^^er  use,  and   tiit? 

only  in  a  few  extreme  cases  had  they  f  •        •       i     i 

mehts  in  six  months.                            ^  -  loirislation  simplr  f-r 

^'enator  Smoot.  That  is  the  case  ii^  .  .'^.Tior  to  the  liH)l  biw, 

business,  in  the  woolen  business,  and  i  ••  1  m  the  interest  of  tDt» 

business.     E\ery  up-to-date  manufnrti  isolririgal  out  alan:-r 

machinery  or  lie  would  go  out  of  bu^i-  -Htern  States,  and  1  <i'» 

Mr.  .^MiTH.  As  to  what  pjirt  of  the  .  ..•  of  th*«p  powen*  to  tno 

machinery  should  go  into  the  ultimatr  llydn)electnc  devfl.»f>- 

sented  by  capital,  I  have  found  vIjM  ?  will  make  for  a  greuior 

exj)ressi()n  of  my  own  idea  had  bee  ir    i'' 

mortgage  of  the  t'tah  I\)wer  &  Light              ^  :itor  Smoot  of  Mr.  K.  t  . 

section  4,  in  which  it  says:  .tTinits  in  Ontttrio  y^\  ic.> 

No  !>on,1-  h].:i11  ho  \<^wA  uwh'T  tl.i^  iin'v-  ^  '^  JttUUary  17.   1M>^: 

for  tl»<»  <*')iiipiTiy  to  I  ('"])  or  t!»:ii'it.iiii  th«*  V" 

and  hiiMi!i«'-<-li'-vf  omI^t  ;im<I  roru'ili  •'!.  •»'  ^^^' 

out  proMiTtv  |»r<>vi<lo<!.  Iioui'vor.  tl»:il  \^1*'*  ' 

u*  n'i>l.i('«'  I  l>v  projx'rtv  co-fiii'^  nic>r«*  tli.m  •*  i  \M^<^f- 

womM  CO  t  if  ij"  \  at  Iho  timo  of  n';»l;i«'i'ti»<  ^ 

pro^MTty  ac(jMiro«l  to  n'T»l;»' c  tho  oI«I.   *»•  "  _    - 

rx<M»K«<  (U)lv.  sluill  f><»  «liM'iiM»<l  pornmiM'tit  i  .  ,.-,..iitiir<>. 

whi«h  bomls  may  hc»  cfrtili^Ml  an<I  (i^'livi'Tf.  ^  ^ .,         

♦     <v         

And  so  on.  ,     rMU.-rta 

That,  I  think,  is  more  or  less  tlu*                    '  •;  ;;;V..,,  „ ;/ 
ing  an(l  liolding  companies,  an*'.  *                      *  '^^^  ''"'*''"•  ;;.;;!    .! 
slioiild  be  expressed  in  any  provis;  ^  '.iiu 

Senator  Sm(m)T.  That  is  the  getn  ^;  ;^  ,wvr«o:  ': 

fucturers  who  r(»f)lace  ohl  nui<*in'><''  .    *»> 

^[r.  Smith.  And  yet  corporutjo;  

of  tlu'se  State  commissions  t\ud  :  —        .  - 

replacenu'Jit  put  to  the  cnpitul  n 

the  New  York  ('(unmissioii  b»is 

five  times  and  you  would  then  ^: 

six  i>lnnts.  1  ut  have  oidy  oiio  p. 

inv<»slnu'nt.  .  . 

Scjuitor  Smoot.  Doctor,   <l*"  .' 
Uiut^ 
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INGWAY,  OP  KEFTTTCKY.  AT 
DISTBICT  OF  COLUMBIA. 

and  whom  you  represent  to  the 
.way,  of  Kentucky;  a  resident  of 

I  do  not  appear  on  behalf  of  any 

'0  gonerel  good. 

lilting  purpose  in  this  bill  should  be 

hmost  price  possiblOi  and  to  accom- 

I  issary  to  prevent  the  holding  out  o( 

j)ublic  lands  have  passed  into  private 

r^  held  out  of  use  for  speculatiAe  pur^ 

wd  the  output  sold  at  the  best  pricea 

wore  often  extortionate,  being  regulated 

!  e  prices  for  power  obtained  irom  more 

this  bill  is  to  correct  this. 
|imtel^  pro\ides  egainst  holding  the  sites 
»  pro\  ision  in  the  Dili  to  require  that  the 
0  lowest  price  possible.     It  may  be  ques- 
rity  vested  in  tne  Secretary  of  tne  Interiot 


'•  occurred  before  this  committee  which  may 

•  il.     I  shall  endeavor  to  show  how  this  bill 

to  secure  prompt  and  adequate  development, 

::ke  the  needed  advances,  and  supply  energy 

-ihle  to  all  desiring  to  use  it. 

<(<>mplish  by  reflation  what  can  be  more  cer* 

•rr  done  by  natural  law?    The  power  sites  are 

:h'»  people  and  they  are  entitled  to  the  develop* 

-Mch  condition^  as  will  yield  to  them  the  greatest 

«t   nothing  should  be  allowed  to  prevent  this, 

t  he  plants  thereon  and  furnish  the  output  at  the 

o  render  a  great  public  service,  and  should  be 

<onabIe  inducement  to  do  so,  and  should  not  be 

vN  ay.     No  ulterior  consideration  should  be  allowed 

To  attempt  to  fix  now  in  either  lease  or  contract  a 

>!•  50  years  to  come  would  be  unwise,  because  con- 

fondifions  would  inevitably  change  the  cost  of  pro- 

.r  in  great  benefit  or  injury  to  the  producer  or  con- 

:  ance,  if  the  price  of  bituminous  coal  were  to  drop  to 

-led,  as  is  qmte  likely  to  oc^ur  within  50  years. 

'•or  is  or  can  be  competent  to  determine  what  should 

})(»oause  he  can  not  get  access  to  the  elements  involved, 

•  -^  are  those  engaged  in  the  business,  and  if  the  questioa 

I  hey  will  determine  it  right.     But  only  on  a  competi- 

I  they  furnish  it. 

•  i  barged  the  consumer  is  fixed  bv  comparison  with  the 
■  i  under  some  more  expensive  mode  of  production,  then 
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sacrifice,  it  is  true,  of  the  chnnce  to  win  very  lar^  prrfits.  I  think 
the  fiaancial  men  will  agree  with  me  that  when  you  increase  ths 
security  you  take  a'way  the  chance  for  bi^  profits,  but  security  shou.d 
be  first. 

Now,  the  consumer  must  also  sacrifice  something,  it  seems  to  me. 
Somebody  ht^s  ussertcd  that  competition  wiis  the  mother  of  inTenti<*o 
and  that  imjrovements  came  only  through  the  force  of  competi4i<»ii. 
What  substitute  is  there  for  thtit  stimulating  influence  of  com|»et^ 
tionf  One  suggestion  has  been  made.  I  rend  nn  article  only  tna 
other  day,  nlon^r  that  line,  thut  the  future  method  will  be  to  substft- 
tute  for  a  fixed  rate  return  in  rate  fixing:  a  vt  ri  ible  rate,  pnd  in  that 
way  put  a  premium  upon  eiFiciency.  This  author  in  the  Gas  Iv  eoTd 
tooK  up  a  system  of  profit  shirring  and  used  as  nn  illustration  e  e  « 
works  operating  through  a  period  of  10  years.  He  showed  how  ih^ 
rates  for  gas  could  be  reduced  from  SI  to  85  cents,  which  would 
result  in  a  totnl  saving  to  the  consumers  of  10  per  cent,  and,  at  the 
same  time,  would  allow  an  increase  in  the  earning  on  that  inTestmenl 
from  the  fixed  r^ite  at  the  beginning  of  6.68  per  cent  up  to  8.90  yot 
cent.  Tins  is  profit  sharing  resulting  through  larger  use,  and  tiie 
larger  use  coming  tlu'ough  lowering  of  price. 

I  think  that  I  can  express  my  interest  in  this  legislation  stmplT  by 
saying  that  I  want  to  see  a  1915  law  that  is  superior  lo  the  1901  lav. 
because  it  is  one  that  can  be  better  administered  in  the  interest  of  tin* 
investor  and  the  operator  and  th*^  consumer,  and  so  bring  about  a  Un:«Y 
development  (»f  these  water  powers  in  the  Western  States,  and  I  «t  i 
not  believe  that  we  can  overestimate  the  value  of  thes^  powem  to  tiio 
commuuitirs  near  which  they  are  situated.  Hydroelectric  derel«>p- 
ment  is,  in  my  opinion,  the  one  element  that  will  make  for  a  groatcT 
West. 

(Note. — Referring  to  tlie  inquiry  of  Senator  Smoot  of  Mr.  E.  T. 
Fijiiiev,  p»  go  .Sf),  the  following  is  a  list  of  permits  in  Ontario  wr  w:\ 
have  been  issued  imder  the  terms  of  the  act  of  January  17,  IhOS:) 


1 


• 


8*»I»t.  H.I'tn      Viili\v».i  u  HhiT Hb"!   T>onnM  (:r.»phlU»ri> ■» 

6i>tit.  21. 1  01      >N  .in  ii'i«   I  Uivor   \V.iH!ipil.»i  I'nwor  v  o I 

ffli.    i;..IO<      ^liM   I  •«>• 'ii  Ki\rr M  omi  Po.\"r  •  o !     • 

Mi»v    Itl.lMH     Mo,iir    u  JU\rr i  «iJ..iii  Hvlr.uill '  Touof  I  o *     • 

!>.•<'.    I''.  1  «!'•      I  ..  '  i.riiii'i  \Vintii|4*K  UUor ,  <  iirj'or  ilion  of  K<'iH»ri . 

Apr.    27  I  ^••i     .sitj/'  '11  KuiT Snii'*  mi  I  i  •   i  A  I*on««r  t  r» 

Jul\    JO.  r  07      Mil     0  a  Ui\or i  v  «ir|nriii«jii  of  llnu'»hrlilf*» I 

JiiiM*     I   1  n;      M.m'r  -.il  Ki»fr  (  «•!•  ill  i'o.  t  <  n       ; 

M  IV      6. 1  ••)7      S -vKni  U>\>T       1  or;..»r  itiiiti  tif  Orillln I 

l>rt.    l*»,Mt7      \    nii''i' n  iCl.iT \lii:ul   \  it  ►  .•!  •  o » 

8««pt.    7.  I  *n     S '..•m  Ktv'T.  Sim -o*  K  u'w.p*  A  I'oticrC'o "     ■ 

Mar.   21.1'in     M.t-t.,  m-u  Uj\«'r Voim;:  A  lljU^^y •   •• 

I 
ToUl  to  Pill 
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STATEMENT  OF  ME.   C.   B.   BEHHTOWAT^  OF  KEETTJCKT,  AT 

FEESEirr  EEsmnro  nr  the  oistbict  of  coluhbia. 

The  Chairman.  Give  your  name  and  whom  you  represent  to  the 
stenographer. 

Mr.  Hemingway.  C.  B,  Hemingway,  of  Kentucky;  a  resident  of 
Washington  at  present. 

^Ir.  Chairman  and  gentlemen,  I  do  not  appear  on  behalf  of  any 
specifil  interest,     ify  concern  is  the  genersl  good. 

It  seems  to  me  that  the  dominating  purpose  in  this  bill  should  be 
to  proA  ide  electric  power  at  the  lowest  price  possible,  and  to  accom-* 
plish  this  it  is,  incidesitally,  necessary  to  provent  the  holding  out  of 
use  of  power  sites. 

Heretofore  power  sites  on  public  lands  have  passed  into  private 
ownership,  to  be  in  some  cases  held  out  of  use  lor  speculatiA  e  pur- 
poses, or  to  be  improved  and  the  output  sold  at  the  best  prices 
obtainable;  and  such  prices  were  often  extortionate,  being  regulated 
only  by  competition  with  the  prices  for  power  obtained  Irom  more 
expensiTe  sources. 

I  presume  the  purpose  of  this  bill  is  to  correct  this. 

Tne  bill,  I  believe,  adequatel]^  provides  e^ainst  holding  the  sites 
out  of  use,  but  there  is  no  proA  ision  in  the  Dili  to  require  that  the 
output  shall  be  sold  at  the  lowest  price  possible.  It  may  be  ques- 
tionable whether  the  authority  vested  in  tne  Secretary  of  tne  Interiov 
will  secure  it. 

Many  differences  have  occurred  before  this  committee  which  may 
be  reconciled  or  adjusted.  I  shall  endeavor  to  show  how  this  biu 
may  be  amended  so  as  to  secure  prompt  and  adequate  development, 
induce  capitalists  to  make  the  needed  advances,  and  supply  energy 
at  the  lowest  price  possible  to  all  desiring  to  use  it. 

Why  undertake  to  accomplish  by  regulation  what  can  be  more  cer- 
tainly and  much  better  done  by  natural  law?  The  power  sites  are 
now  the  property  of  the  people  and  they  are  entitled  to  the  develop- 
ment of  tnom  under  such  condition^  as  will  yield  to  them  the  greatest 
possible  benefit,  and  nothing  should  be  allowed  to  prevent  this. 
Those  who  develop  the  plants  thereon  and  furnish  the  output  at  the 
lowest  possible  price  render  a  great  public  service,  and  shoul<l  be 
accorded  every  reasonable  inducement  to  do  so,  and  should  not  be 
penalized  in  any  way.  No  ulterior  consideration  should  be  allowed 
to  obscure  this.  To  attempt  to  lix  now  in  either  lease  or  contract  a 
price  for  power  for  50  years  to  come  would  be  unwise,  because  con- 
stantly changing  conditions  would  inevitably  change  the  cost  of  pro- 
duction, resulting  in  great  benefit  or  injury  to  the  producer  or  con- 
sumer. For  instance,  if  the  price  of  bituminous  coal  were  to  drop  to 
half  or  be  doubled,  as  is  qmte  likely  to  occur  ^nthin  50  years. 

Xo  public  officer  is  or  can  be  competent  to  determine  what  should 
be  a  fair  price,  because  he  can  not  get  access  to  the  elements  involved. 
The  best  judges  are  those  engaged  in  the  business,  and  if  the  question 
is  left  to  them  they  will  determine  it  right.  But  only  on  a  competi- 
tive basis  will  they  furnish  it. 

If  the  price  charged  the  consumer  is  fixed  by  comparison  with  the 
price  chained  under  some  more  expensive  moae  of  production,  then 
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the  lowest  possible  price  will  not  be  made,  and  the  char«re  for  tht  U5^ 
of  the  site  or  on  the  output  will  not  be  added  to  the  prici*,  but  will 
be  paid  by  the  producer,  because  he  could  not  increase  the  price. 
^  But  if  the  price  charged  the  consumer  is  fixed  by  free  ccimpo'i- 
tion,  then  a  cnarge  for  the  xise  of  the  site  or  on  the  output  will  \^ 
added  to  the  price,  and  w^ill  be  paid  by  the  consumer  in  enhatu  t>*i 
price. 

If  no  rent  is  charged  for  the  site  and  no  charge  is  made  on  the 
output,  and  the  conditions  are  such  tliat  free  competition  contn»N. 
then  the  lowest  possible  price  will  be  charged  the  consumer. 

If  the  site  is  leased  free  of  rent  and  no  charge  is  made  on  ou'pui. 
the  lease  to  be  perpetual,  except  that  it  shall  be  subject  to  forfeiture 
on  condilion  that  the  price  charged  the  consumer  is  greater  than  tl  ♦• 
lowest  possible  price,  then  conditions  will  conform  to  the  sfiiivi 
requirements  of  the  producers  and  serve  the  best  interests  of  tie 
consumers. 

When  it  is  provided  that  in  the  event  of  forfeiture  of  lease  t^*» 
producer  shall  be  reimbursed  for  his  ex]>cmlilurea  in  erecting  t:o 
plant,  etc.,  then  he  has  no  just  groimd  ior  cl  iming  a  right  to  lu.n- 
tinue,  and  the  capitalist  is  adequiitelv  assured  that  his  advuncc-i  .i^-o 
safe,  and  under  such  conditions  he  will  not  hesitate  to  advance  fuii<.^ 
for  de^  elopmcnt. 

IIow  can  the  lowest  possible  price  for  output  be  determines!  ?  Sii.  j»ly 
by  providing;  that  aoualifiod  party  wlio  will  undertake  to  supply  out- 
put at  a  materially  lower  price,  and  shall  j^ive  a  suflioient  Ixind  t<> 
carry  out  the  uiidertaking,  shall  have  a  ri<cht  to  take  over  the  plra 
as  provided  in  sections  5  and  (>.  The  effect  of  this  provisiim  will  !»•» 
to  induce  tlio  producer  to  nut  and  keep  his  price  down  to  th*^  Iu^\<*-t 
at  which  he  will  feel  that  nis  teimre  is  safe;  and  onlv  whe*  he  f:.ii^ 
to  do  so  will  ho  bo  in  any  danger  of  beuig  ousted,  because  birj;e  cu|»i*.d 
will  not  bo  found  to  take  o»er  the  plant  unh»ss  it  is  certain  that  at  tl  f 
lower  price  it  will  yield  an  adequate  return.  But  it  is»  quite  cert  i". 
that  if  it  will  yield  an  adequate  return  he  will  undertake  it. 

One  thing  to  be  avoided,  as  far  as  possible,  in  this  bill  is  the  Jjii-  J^ 
of  power  to  a  k^ssee  to  continue  for  a  long  period  the  peq>etr.itu»ri  •». 
a  \*Tong  luider  a  mere  color  of  right  pendiiig  the  action  of  rourt>  in 
long-drawn-out  proceedings.  Vnd  another  thing  to  Ih»  a\oided  h 
limning  umuvess  irily  the  fmictions  of  miblic  oMicers  by  referri'n;  !•» 
courts  questions  whioli  may  very  properly  be  <le<i{ied  by  such  oilir^TH. 

Tjieso  ])jwer  pi  mis  are  to  h*}  erecle  1  on  public  Lmds  for  the  be-Miit 
of  the  people,  and  the  terms  to  producer  and  consumer  should  he 
uniform  throug'aout  the  Vnited  States,  and  not  subject  to  sudi  Nari.»- 
tions  ns  would  exist  if  turned  o\er  to  llie  respective  States. 

If  this  law  pro.  ides  the  best  ]>o>sil)lo  r<»iulitions  for  all,  there  Is  no 
reason  why  they  should  be  modified  under  anv  pretenso. 

A  water-power  le:.se  should  be  granted  <»nly  tt),  ami  it  shouhl  !>•• 
mandatory  that   it    be  granteil   to,   the  party  who  gimrantees  ti» 

f>roni])tly  erect  the  noiv»sary  plant  and  furnish  the  outnut  at  tie 
ow(»st  possible  price.  And  the  teimre  of  the  lease  shcmlu  l>e  drtir- 
mined  onlv  by  those  two  considerations;  and  the  lease  should  ^^ 
terminated  wheiuner  another  guarantech  to  furnish  the  output  at  a 
materinlly  lower  price  anil  to  pro]>erly  reindmrse  the  lessee  for  lli<* 
value  of  the  )>lant.  .Vnd  the  termination  of  the  lease  should  l>o  a 
function  of  a  public  ollicer,  subject  of  course  to  judicial  review  then*- 
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after  when  the  lessee  considers  that  he  has  just  ground  therefor,  as 
no  lessee  should  be  permitted  to  continue  to  charge  a  higher  price 
than  another  would  charge,  and  protract  his  tenure  upon  a  mere 
color  of  right « 

I  have  prepared  a  bill  containing  proposed  amendments  to  the 
bill  under  consideration,  which  I  would  like  to  submit.  In  this  bill 
I  propose  that  the  period  be  changed  to  an  indefinite  period,  and 
that  m  granting  leases  we  give  a  preference  to  the  appUcant  who 
agrees  to  sell  the  output  of  power  at  the  lowest  price,  where  such 
power  is  available  for  general  use. 

In  regard  to  limiting  the  amount  that  shall  go  to  any  one  consumer, 
1  have  proposed  that  it  shall  not  he  in  excess  of  50  per  cent  of  the 
total  output  when  such  dehvery  shfi-ll  infringe  upon  tne  equal  rights 
of  small  consumers,  who  shall  have  preference;  nor  shall  any  con- 
tract be  entered  into  uniess  the  nature  of  the  use  of  the  power  be  such 
as  to  require  ar  indeterminable  period  of  service;  and  such  contracts 
shall  be  subjent  to  valuations  of  price  as  herein  provided. 

I  have  modified  section  5  slightly.  Such  reasonable  value  to  be 
determined  bv  mutual  agreement  between  the  Secretary  of  the  Inte* 
rior  and  the  lessee  and  the  applicant  for  the  lease,  if  such  there  be, 
which  agreement  must  be  consistent  with  the  data  shown  in  the 
reports  herein  provided,  and  may  be  subject  to  review  by  the  United 
Stales  district  court. 

In  section  6  I  propose  that  where  a  plant  furnishes  power  available 
for  general  use,  if  an  applicant  agrees  to  furnish  such  power  at  a 
reduction  in  price  of  not  less  than  10  per  cent,  and  furnishes  a  good 
and  sufficient  bond  to  insure  the  taking  over  of  the  properties  as 
provided  in  section  5  of  this  act,  the  existing  lease  shall  terminate 
and  a  lease  shall  be  granted  to  said  applicant.  The  price  for  power 
shall  be  subject  to  revision  at  the  option  of  the  lessee,  except  that  it 
shall  not  be  increased  within  seven  years  after  the  lease  is  granted. 

There  is  a  slight  amendment  in  section  7. 

In  section  8  1  propose  that  for  the  occupancy  and  use  of  lands  and 
other  property  of  tne  United  States  permitted  under  this  act,  the 
Secretary  of  tne  Interior  shall  collect- no  charges  or  rentals. 

In  section  9.  That  in  case  of  the  development,  generation,  transmis* 
sion.  or  use  of  power  or  energy  under  a  lease  given  under  this  act,  the 
c}iarges  to  consumers  for  services  shall  be  determined  by  free  com- 
petition as  heretofore  provided,  and  the  control  of  service  and  of 
stock  and  bond  issues  snflU  be  vested  in  the  Secretary  of  the  Interior 
or  committed  to  such  body  as  may  be  authorized  by  Federal  statute. 

In  section  11  I  include  the  information  as  to  securing  rights  of 
way  which,  inadvertently,  I  think,  has  been  left  out,  and  provide  that 
those  reports  shall  be  accessible  to  the  public  for  inspection. 

Section  12,  That  any  such  lease  ma}^  be  forfeited  and  canceled  by 
the  Secretary  of  the  Interior,  subject  to  leview  by  a  court  of  com- 
potent  jurisdiction,  whenever  the  lessee,  etc. 

Those  are  all  of  the  amendments  to  the  bill  that  I  propose. 

As  to  the  economic  question  involved :  Suppose  the  effect  of  this  bill 
b  to  secure  the  supply  of  all  power  needed  oy  all,  and  at  the  lowest 
price  possible,  who  would  got  the  ultimate  benefit?  The  capitalist 
wants  the  current  rate  of  interest  plus  adequate  insurance  on  the  risk, 
While  the  effect  would  be  to  dinunish  the  risk,  it  would  not  increase 
the  rate  of  interest,  and  therefore  the  capitalist  class  woidd  not  get  it. 
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The  laborer  (and  by  fliat  I  mean  all  who  with  brawn  or  brain  pnxl'j^* 
desired  things,  sucn  as  produce,  books,  laws,  and  things  liko  th-* 
while  temporarily  benented,  ultimately  would  not  bo,  bccnns^*  •••• 
rate  of  wages  would  not  rise.  Then  of  course  the  landown<*ps  w^i*  ^ 
get  it,  because  the  effect  of  cheaper  power  would  be  to  increa*!- 1  • 
t^ntal  value  and  price  of  land. 

The  Chairman.  We  are  very  much  obliged  to  vou,  Mr.  Heraingwa i 
(The  bill,  with  amendments  proposed  by  Mr.  Hemingway,  t-  v 
fdlows:) 

Amendments  Pboposed  by  C.  B.  IIbminoway. 

(H.  R.  te673,  Bixty^tbird  Congas,  iecond  •e«sion.| 

AN  ACT  To  provide  for  Uie  development  of  water  poner  and  the  vte  i  f  public  landi  hi  rtlatkc  '.i  '- 

and  Ur  other  purpoaee. 

Be  it  enacted  6y  the  Senate  and  House  of  Reprexentatiires  of  the  Uniterf  States  of  Air*  -  • 
in  Congress  assembled,  That  the  SocretArv  of  the  Interior  be.  and  hereby  i*  a*  •*  * 
ized  and  empowered,  under  e«»neral  rti?"Utions  to  be  fixed  by  him.  amf  i  nd»r  *    ■ 
terms  and  conditions  as  he  mav  proaeribe.  not  ineonaistent  irith  tho  Ufm*  i»i  i    • 
act.  to  lease  to  oitiiene  of  the  Unit  il  States,  or  to  anv  aAwriation  of  aurh  f»fr>«M  • 
or  to  any  corporation  organized  iintler  the  laws  of  the  tlnitwl  Stat<*H.  or  any  >tji-    < 
Territory  ther(»of.  any  part  of  the  public  Ian  Is  of  th<»  United  Stat?i*  i  including:  A)  t-i 
tt»sTved  or  unre8v»rven,  ineludinj^  lands  in  national  fon'Ht**   th^  Orjtul  r«riM»'i  .   . 
Mount  Olymp'iH  national  monuments,  and  oth'»r  re«»»rvation«.  not  inchidin;  iii*»  •  -^ 
pirks  or  military  re-K»rvat'on^.  for  a  period  not  lonyof  Ihaa  fifty  yp>w  an  i.  •■   ■■   ♦ 

Seriod  for  the  purpose  of  constructing,  maintaining,  and  opc>rating'dAmr  WAt*  r 
uits,  reservoirs,  power  houses,  transmisHion  lines,  and  other  works  mn  v^iry  nr . «  - 
Venient  to  the  development,  f^eneration,  tranomission,  and  utilization  of  hydr*  ••  ^ 
trie  power,  which  leaaca  shall  be  irre voidable  (»xcept  as  herein  provided,  but  nr'  ^ 
may  be  declared  null  and  void  upon  breai^h  of  any  of  their  terms:  l^rtwdtA,  1  '-^t 
suclh  leasees  shall  be  given  within  or  throui^h  anv  of  ■;iid  national  foftsta  or  uih«r  r« *■ 
ervations  only  upon  a  6nding  by  the  chief  officer  of  the  department  unilcr  «1  -* 
snpervision  such  forent,  national  monument,  or  rem^rvation  falls  that  the  i«*A^-  «  - 
aiot  iniure,  destroy,  or  be  inconsistent  with  the  purpoce  for  which  8uc*h  fon  «t,  nui> ;  u 
tBonument,  or  reservation  was  created  or  acquired:  Provided  further^  That  in  if' 
granting  of  lea*H>s  under  this  act  the  Secretary  of  the  Interior  amy.  in  his  di»rpet»"*" 
9hiH  give  preference  to  the  applicant  who  agrees  to  sell  the  output  of  p>}urr  at  iht  i  •  *i 
price,  where  such  power  is  aviilible  for  qeneril  «»?,  or  to  applications  for  h^iui'  ii  it»r  t-  • 
development  of  electrical  power  by  States,  counties,  or  municipaliti4«.  or  for  ro*  m- 
cipal  u»'S  and  purpom  s:  Provided furU\fr^  That  for  the  purpose  of  enabling  ap{>!i'  >'  •• 
for  a  least*  to  8<»cure  the  data  required  in  connection  therewith,  the  S«<  x\  \9t\  i-  '  ' 
Interior  mav,  under  general  ngidations  to  be  iw(u<d  by  him,  grant  pn  limiujrv  c  ■'* 
tnitii  authori/jng  the  occupation  of  lands  valuable  for  watc  r-poMi  r  dexelopnn  i»f  '«'»^  » 
period  not  ex(*<*eding  one  year  in  any  (*ai«s  which  time  may,  however.  u|Hm  a:  '  > 
cation,  be  ext<»nded  by  the  Se<^retary  of  the  Interior  if  the  completion  of  the  ai  t  »- 
cation  for  lease*  has  been  prevented  by  unusual  weather  conditions  or  by  a^ime  *\'^  >^ 
or  TH*culiar  cause*  beyond  the  control  of  the  ]MTmitti  e. 

8 EC.  2.  That  each  h»ase  made  in  pursuance  of  thi«*  act  shall  provide  for  the  dib^  "^ 
orderly,  and  nniHonabb*  J<*velopm*>nt  and  continuous  op«*nition  of  the  m-uter  pt»*''» 
subject  to  market  conditiouf*,  and  nhall  provide  that  the  lensee  nhall  at  no  tim'*  rodf*.  ( 
for  the  delivery  to  iinv  one  con-umer  of  ebM»trind  eni'fKV  in  excew  of  fUty  jwr  ct  :»•■  »» 
of  the  total  outpiit  \ihm  tmch  delirrrif  shall  infringe  upon  the  equal  rights  nf  %v\aft  *•  ••»• 
tttmers,  who  nhall  hair  prffrrcnce:  nor  shall  any  conirart  he  rnirred  inio  unless  the  f  ■.'•'•' 
i^fV  use  of  ih'  pnmr  he  such  as  to  rtguire  an  indrtrrminable  period  of  sen- ict:  and  r^'^ 
contracts  shall  br  9ub,fcl  to  x'arialinns  of  price  as  herein  provided. 

Sec.  3.  That  in  ca-^e  of  the  development,  tj<*neration,  tninsmtasion,  and  um*  of  |»i»»'r 
or  enortry  und^r  »<uch  a  biv«e  in  a  Territ»>rv,  or  in  two  or  more  Stati»«.  the  n-culat*""  »'''^ 
control  of  wrvic**  ond  of  chan:**s  f(»r  niTvice  to  consumers  and  of  th«»  i—uAn^i*  (»f  -t<«  i 
and  iKmds  bv  thf  U-^^h*  '\h  hereby  conferrt»<l  upon  the  S^'cretary  of  the  Intermr  i»f  <•  'n- 
ini!t«'d  to  fv.vh  ImmIv  ait  mav  be  provi(b*d  by  Federal  statute*  PrftvitUd,  ThAl  i*'' 
phvj'ical  combination  of  jdants  or  line'?'  for  th«*  g«*n»TaTion,  di>tribution,  an*l  u»**  ''^ 
powiT  or  eti.'r«jv  uthIit  thi««  act  or  umbT  ltni'M»?i  i»iven  hereundi-r  mav  be  pvni.if'Ti  I.  »n 
the  di«*retii»n  of  th«'  S<  crt'tarv  of  the  Int^Tior,  but  combination^,  a|jT<M»menf«,  arri'i."*- 
ments,  or  understandings,  ex preai  or  implied,  to  limit  the  output  cm  eleclhtii  enru'^* 
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to  restrain  trade  with  foreign  nations  or  between  two  or  more  States  or  within  any  one 
8tato,  or  to  fix,  maintain,  or  increase  prices  for  electrical  energy  or  service  are  hereby 
forbidden. 

Sec.  4.  That  except  upon  the  written  conwnt  of  the  Secretary  of  the  Interior  no 
iia^  or  delivery  of  power  shall  be  made  to  a  distributing:  company,  except  in  case  of 
an  rnter^ncy  and  then  only  for  a  period  not  exceeding  thirty  days,  nor  shall  any  lease 
i>4n«>(J  under  this  act  be  assicrnable  or  transferable  without  8uch  written  consent: 
Pn>r%4td,  Aotrn'w,  That  no  le^^ee  under  thi=i  set  shall  create  any  lien  upon  any  power 
project  developed  under  a  permit  iauied  under  thi^  act  by  mortc^a^  or  trust  deed, 
#*x(^pt  approved  by  the  Secretary  of  the  Interior  and  for  the  bona  fide  purpose  <n 
finmnrin^  the  business  of  the  les  «e.  Anv  successor  or  a^n^u  of  such  property  or  pro- 
ie*'t,  whether  by  voluntirv  transfer,  judicial  sale,  foreclosure  sale,  or  otherwi*,  snail 
be  subject  to  all  the  coniiti^na  of  the  apnroval  under  which  ^uch  ri^i^hti  are  held,  and 
m\v\  subject  to  all  the  provisions  and  cDn  'itions  of  this  a'^t  to  the  same  extent  as  though 
such  succeMor  or  atii<;n  were  the  oriQ:inal  les^e  hereinder. 

Sec.  5.  ThU«p^a-a^fc4?3j-feh>^-thpd8-y3ftw'netiee,  which  may  be  ioouod  M.  any 
♦*  n t-^l?^4hf?&'y^af84'n^ft3dii^!ely  ppiop  to  the  cxpimtion  of  any  Ica8c-ti*i4e»-4hie-€iely 
tbe  l* nited  States  shall  have  the  ri<?ht  to  tVce  over  the  pr3portiG?  whigh  arc  dopcndoMl 
ta  <»kefco-&^4»  paH.  fog  thcM^^pf fekif  ee-e«-the-€«fi4 » tsf  €€-ef-4k €-lt«e€-4!< u it -f  i«- 
vtfioit  for.  and  which  may  have  been  acquired  by  anv  le^ee  aeting  under  the  pro- 
\Hi')n*oi  tJii*  act,  upon  conc^ition  that  it  shall  pav,  before  taking  po-^esnon,  first,  the 
ac  ti^al  cust4  of  Kcuring  rlfirhtsof  way,  water  ri^ht^,  lands,  and  interests  therein  purchased 
an  i  uy4^\  by  the  lessee  in  the  ^Deration  and  ri  tribiition  of  electrical  enerfsry  under 
ihfft  )e3i^.  and.  (Fecund,  the  reasonable  value  of  all  other  f  roperty  taken  over,  includ* 


intr  lOructurei*  and   fixt*'res  acquired,  erected,  or  placed    upon    the    lands   and 

"  "  "      '   nil  arc   dcpci 

Kt'Kiiiabove  set  forihr  si  <  h  rea^cnal  le  vali  e  to  te  c'etern'ined  by  mutual  a^eement 


incKided  in  the  generation  or  dlHribution  plant,  and   which  arc   dependent 


l>otiroen  the  Secretary  of  the  Interior  and  the  le^-^ee,  and;  in  oaQe-t^^cy  can  not  ogrcot 
by  ptoeocdinpg^stMmed-w  ar.d  the  oppluant  for  the  lease,  if  such  there  be^  which 
QWif^ncni  must  be  consiUejit  utth  the  data  shown  in  the  reports  hen  in  proiiiedy  and  ma§ 
Usub^cf:  to  reii^t^bi^  tlie  United  States  district  court  ior  that  purpose:  Pratiied,  That 
r:i  h  reasonable  \'alue  shall  not  include  or  be  affected  by  the  vab  e  of  the  franchise  of 
Ri'0<i  will  or  profitd  to  be  earned  on  pending  contracts  or  any  other  intangible 
eJoment. 

Sec.  6.  Thati»4he  ovont  ^>e-¥F»tcd  Sti^tes  dee&-net-eit€f€ifle-i4&-riyh<>46-4afcc  ower^ 
latjuaia,  and  opcwuo  the  propcr^ico  as  pfovidcd-«Heee4ieB*fe^e'h€t€efr-er-de  ce-eet 
f <f  4  »<^-»be^3ae3  to  the  0figiBft{-4e8sec  upon  oueh  termo  ard  cm  di<ie«8-aiid-fef -«i€fc 
f»*fio»isee  may  be  authoriacd  undcr-thc  then  exist >Fg-appli€able-laypT-^he-fe€€re4ary 
«».^bfr4«%crier  is  authoriecd.  upon  the"e»p»ation  ef  Qfiy-feflS€-«f. df  f-4 fefVae4r4^ kaae 
ih^-pyoportieo-oi  the  original  Icoocc  to  a  new  Icsocc  upoD-8Heh-4erBF  er-«<id€y-«ieh-een 
d>-4^at.  and  for  sueh  poriodo  as  appl*eafek-4aw6"«qey-4fe€fl-Bt<t^ftHterHird-yfeg-4fee 
i *nh«p  eondiiinn  that  the  new  Icoocc  shall  pay  for  the  propfrtk^-ss-pffwid^ d-«- aee- 
onu  five  of  thic  ae4  uhere  a  plant  furnishes  pover  arailahle/or  general  use,  if  an  appU' 
earn  agrees  to  furnish  such  potter  at  a  reducfion  in  price  of  not  less  than  ten  per  centum^ 
snd  furnishes  a  good  and  sufficient  bond  to  insure  the  taking  over  of  the  properties  as  pro* 
i-idcfJin  section  five  of  this  ac'^  the  exisling  lease  shall  terminate  anda  lease  shall  he  granted  i0 
saxd  applicant.  The  price  for  power  shall  be  subject  to  reHsion  at  the  option  of  the  lessee, 
€ztep(  that  it  shall  not  be  increased  u-iihin  seven  years  ofer  the  lease  is  granted. 

Stc.  7.  That  w^here,  in  the  judgment  of  the. Secretary  of  the  Interior,  the  public 
interest  requires  or  justifies  the  executim  by  any  leasee  of  contracts  for  the  sale  and 
delivery  of  electrical  energy  for  peri  »d8  extending  beyond  the  liie  of  the  lease,  but  fef 
not  more  than  twenty  ycaro  tnofoafter,  such  contracts  ejcept  as  to  price  may  be 
entered  into  upon  the  approval  of  the  said  Secretary,  and  therealter,  in  the  event  of 
Uie  exercise  by  the  United  Stales  or  a  new  lessee  of  the  npti  n\  to  take  over  the  plant 
in  the  manner  provided  in  sections  five  or  six  hereof,  the  L  nited  States  or  its  new  lessee 
•hull  assume  and  fulfill  all  such  contracts  entered  into  by  the  first  lessee. 

J^EC.  8.  That  for  the  occupancy  and  use  of  lands  and  other  j  n  j  erty  of  the  United 
v'^ tales  pennitl4.*d  under  this  act  the  Secretary  of  the  Intcri  »r  ij  authorised  to  opceify 
«fl  the  leaeo  end  te  collect  eharpt fror-feB4ale--fof  all-pewc?f  de%^o loped  and  sold  or  used 
by  liic  leaMC  fop  any  purpcoc  other  thon  the  operation  of  the  plant,  and  the  procccde 
Jnall  bo  paid  into,  rceervcd,  atd-appfepriatcd  ao  a  par4»<»fMt;e-ft eU  nFatkfiHtf  4-^*^^ 
ated  by  the  eel  of  Congrcso  approvcd-Juy.e-e€vef.4eeftth-pg4fie4efft-^.tifcd*td-«f  d-4^ey 
kaawn  as  the  reclamation  act,  and  ahcr  i:pc  ihereef-inM he-eei^  em*-. et i«ift-of-ff  elf  »  a4 ie« 
*ef]ii'  and  ttpen  fetwti  to  the  rcelewa4ie«-4«fid-<»f-affy-g^eh-i»efeyp-4n-4he-<»ef>yeff 
provided  by  the  rcelamatien  act  a«d-ae4s-am€nda4efy-'4hereeli-af  d-irtitpk»^g4al 
tlmelO;  fifty  per  centum  of  the  amounto  oo  uUliRcd  ip-afid-re4<trned-4o  thereeiaaaHefc 
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fund  flbitll  be  paid  by  tho  SceFcUtpy  of  the  TfCfloufy  after  the  enptfti^ti 
yoftg  tio  the  Stotio  within  the  boundftrico  of  whi(*h  the  hydfeelce ij»f  t'*^ 

»lie  ochoolo  or  cithcp  cduoationftl  inotitutiono  or  tor  tlt€--e<>»  nlf «rt4f»tj-«4-f*  V ;»^ 
tmppovomonto,  op  both^  oo  the  Icgiolaturc  of  th€"fe4»<<^«fty-d«t»ti  ^»»»tifc#7-^ ♦  #♦ 
leaooo  fop  the  dcvelopmout  of  power  by  niunicipat~f<H'portt4i<tm»>e«4€ly  iff  ».«*«f *t«i 
mo  Bhall  bo  iooued  without  peiitat  charge,  and  that  IcaacB  fw  dc%»<<'f  iin-fi«-«rf-f  »*♦* 
not  in  CKCOBO  of  twenty  five  hopocpowcr  may  be  ipou<rd-4e-ttidi^id<iatf'f^a»t»»  i«*f»»  • 
ler  domcotie,  mining,  or  irripition  uoc  without  t4t<fh-<»hafye  ihail  colUct  no  ckar^A  r 
rentals. 

Sec.  9.  That  in  case  of  the  develupment,  generation,  transmiMon,  or  uoe  '>£  p^urt 
or  energy  under  a  lease  given  under  this  act  ♦no  Bittt<'  which  hiw  m»i  pr»% 


piiooion  OP  other  au»hopi<y  httvi«g-yt^w»y-4t»-r«'g«j«M<?-ffBt< »-•♦  «4-i«n 4 !♦  t-^t-t  kt4« ♦«  1 1 
oncpgy  and  the  ioouanee  of  Mo<'k-afl4-befsde-by'f^bi*e*«4riHy>f<Hf»!«tu»»>f  t  f  f  f « r.-t* 
powcp  development,  tranon>iccionrafed-d*etf Amit«7  tht  thargfg  to  fonAun'trt  ft^r  #i»-.- 
iee$  $hall  be  aetrrmiiud  by  free  arrnpetition  as  heretofore  provtdid^  and  the  n>nti«  1  « ( 
service  and  of  ehargta  for  K'f^He-tft-tt'tHfrftfr  ard  o/8tt<k  and  Ix^nd  i^nie?  *hAli  »« 
vested  in  the  Secretary  of  the  Interidr  or  coinmiited  to  such  bod^*  as  may  be  aut  >  r- 
ized  by  Federal  statute  wuil  puoh  time  as  the  feiato  ahail  prftvide  a  f<*wmii«fii  t*-^ 
other  outhority  fop  such  re^tilaiion  a«d-fet>4f«4? 

Sec.  10.  A  hat  where  the  Se(retar\'  of  the  Interior  shall  determine  that  the  \  aJi « 
of  any  lands,  heretofore  or  hereafter  re^en  ed  as  water-power  sitrs  or  for  purpuHiY  lu 
connection  with  water-power  de\  elopment  or  ele(  trical  transmiisMon.  will  ol-i  ( « 
materiallv  injured  for  such  purposes  hy  either  location.  entr>-,  cr  di.'-poeal.  the  Mn.e 
may  le  allowed  under  applicable  land  laws  upon  the  cxprem  condition  tliat  all  au- 1: 
locations,  entries,  or  other  methods  of  di8[K)6al  shall  te  sui  ject  to  tlie  sole  ri.  ht  uf  tl.« 
United  states  and  its  authorized  lessees  to  enter  upon,  o<*(i  py,  and  use  any  pitrt  i<r 
all  of  such  lands  reasonaLly  neccsaar>'  for  the  accomplishmont  of  all  pur|)OP<«  conn«H  ti  <j 
with  tho  development,  gonerution,  transmission,  or  utilization  of  ixmer  or  etuT^s. 
and  all  rights  ac(}uired  in  such  lands  shall  \  e  sul  jo(  t  to  a  rettcr  ation  of  out  h  Hi  .i» 
right  to  tlie  L'luted  States  and  its  leasM^es,  wliich  reservation  sliall  be  expresved  tu  Utt 
patent  or  other  evidence  of  title:  Provided^  A\&i  locations,  entries.  m*U««  iiotir  «>r 
iiliu;s  heretofore  allowed  for  lands  restT.ed  as  water-power  sites  or  iu  luuuo  ti<  i. 
with  water-i>ower  do. elopment  or  elertrical  transminHiou  may  pro<et»d  to  ap|)Ci>  aJ 
or  patent  under  and  subject  to  the  limitations  and  conditions  in  thisse<  tion  i  oataii.r*!. 
but  noUiiug  herein  sliall  Le  construed  to  deny  or  abridge  rivhte  now  granted  i*>  U« 
to  those  seeking  to  use  the  public  lauds  for  purposes  of  irrigation  or  miuinx  alone. 

Sk(  .  11.  'that  tlu)  SiHTctary  of  the  interior  is  hcn-by  authorixod  to  i*XAiian«<  bi«  *  • 
and  accounts  of  Icsm^cm,  and  to  re<}uire  them  to  submit  stutcments.  n<|>r««!MHiUitu<ri»  <  r 
re]K)rts.  including  information  as  to  cost  of  securimj  rights  of  uutf,  «ati>r  rights.  Ut  d« 
easements,  and  other  property  a<'({iiir(*d,  prtKluction,  nH4».  dii»tribi.tif»n.  at;d  «&!«•  •  i 
energy,  uU  ol  uhich  statements,  representations,  or  reports  so  reiii.ir«*di*liiill  I  v  i  y*  n 
oath,  unleMH  otherwise  Hpts-itied,  and  in  such  form  and  i.pun  such  blaiiVs  bv  tlm  h««T«*- 
tary  of  tho  Interior  may  re<ii.ire,  and  «/««//  be  a(n»>itilf  to  the  /  ut  tir  for  \u»f  tth*  f..  c  «i 
any  p*»r8on  making  any  talj'e  statement,  repre^sentution.  or  report  und^r  <«kth  ^^  -.1 
be  BiiojcM'l  to  piuiiHlinK»nt  us  for  porjurv. 

Skc.  12.  That  any  siH'h  lesise  niav  l»e  furfeit^nl  and  cnnceh^  bv  appffaptiaU  rtw 
eoedingtf,  m  a  court  of  eompetent  j^risdietitm,  hu  the  iittrttonf  of  the  Jhtinnr.  «l.  d 
to  ruittv  hif  n  court  of  covifnttnt  junstfiition,  w  heneVtT  the  )«"Sw<»,  alter  Kntmit*!  .« 
notice,  in  writint:,  us  ]>r(>s<'ril>ed  in  the  le;it*e.  tihull  fail  to  comply  ^ith  the  t<"ro «»  t 
this  act  or  \Nilh  sueh  conditions  not  incoiiHihtent  h<Te\%ith  us  may  Ik*  «|>cr*l.<ai  y 
rwited  in  the  leune. 

Skj'.  13.  Tluit  tho  Swretury  of  the  Int<*rior  is  h.«ri'by  authort74Ml  to  prrfurm  at  \ 
and  all  acts  and  to  ni.vi-  e  su(*h  ruleM  und  n-gi  lationM  us  inav  be  n«H*<«rakr>'  and  pre^HT  t(  r 
the  purjMte'e  of  carryini:  tlie  pni\i.sion?t  oj  thnt  a  t  into  ft.ll  foret*  liu\  elTwt. 

Sk(  .  14.  That  nothing  in  tliiM  act  t*\vA\  h<>  ron^trued  as  utiecting  or  intendcxl  to 
aff^H-t  or  to  in  any  wa,»  int«Ti«'re  \\ith  the  Kius  oi  any  ^tate  relating  to  the  contr«  I. 
appropriation,  i.se,  or  dixiriliutiun  o\  Mater. 

Sk  .  IT),  'i  hat  all  arts  or  p:  rt.«<  of  acts  nn>viding  for  tlie  use  of  thr  lands  of  tb^ 
rnit<»<l  Siat<»«  for  any  of  the  )}urp<i«i'fl  to  wViih  thi^  art  i.«*  appli«*ttble  an*  hernb\  r»»- 
peale<l  to  the  e.\tent  only  ol  any  conllirt  >uih  tlti«  liCt:  Pnnttini,  /trrvrur.  'I  hat  t}  ^ 
provisions  of  the  act  of  K«*hniary  tiiteenth.  niitetet>n  hiindr<*<l  ttn«l  nn«»  rMiiri\-tr«i 
8tuttit««s  at  !.i»a'e,  ]»air<»  w»\fn  hiindr«Hl  and  niin'tyi,  *hall  rmitinne  in  full  U'tr^-  u' d 
elT«i't  as  to  landr*  within  the  VoKeniite,  "^(^ipixia,  antl  4ieneral  <irant  Natiotml  PArka 
in  the  State  oi  t  alif(»rnia.  Atni  p  nnnini  juifhtr.  That  the  pro\tMoi.s  o|  ihi^  ««  t 
■hall  not  he  ron^truinl  as  rexokmc  or  alfei'tiiiK'  any  permits  or  valid,  oxi'ting  riirh**  tif 
way  herel(»ion»  given  or  grantitl  pursuant  to  law.  hut  at  the  optun  of  tl  e  piii.*i:«<» 
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iny  permit  hertofore  given  for  the  development,  generation,  transmission,  or  utiliza- 
tiiih  of  hydroelectric  power  may  be  surrendered  and  the  permittee  given  a  lease  for 
tho  5ame  premises  irnder  the  provisions  of  th's  act. 

Sbc.  16.  That  this  act  shall  not  apply  to  navigation  dams  or  structures  under  the 
juri.sdiction  of  the  Secretary  of  War  or  Chief  of  Engineers,  or  to  lands  purchased  or 
acquired  by  condemnation  by  the  United  States,  or  withdrawn  by  the  President  under 
the  act  approved  June  twenty-fifth,  nineteen  hundred  and  ten,  entitled  "An  act  to 
Authonze  the  President  of  the  United  States  to  make  withdrawals  of  public  lands  in 
certain  cases,*'  where  such  lands  are  purchased,  acquired  by  condemnation,  or  with- 
drawn by  the  President  for  the  sole  purpose  of  promoting  navigation. 

Pa^ied  the  House  of  Representatives  August  24,  1914. 

A r test!  South  Trdible, 

Clerh, 

STATEMEITT  OF  lOt.  SIDVET  Z.  MITGHELL,  PBESIDEirT  OF  THE 
ELECTRIC  BOlfD  ft  SHASE  CO.,  OF  STEW  TOBK,  V.  T. 

Mr.  Mitchell.  Mr.  Chairman  and  Senators^  late  in  December,  1885. 
I  completed  and  put  in  operation  in  Seattle,  Wash.,  the  first  central 
station  incandescent  electric-light  plant  built  west  of  the  Rocky 
Mountains.  For  about  20  years  I  lived  in  the  Pacific  Northwestern 
States  and  was  engaged,  first  in  building  and  operating,  and  later  in 
financing,  electric  light  and  power  plants  throughout  the  North- 
western States  and  in  British  Columbia.  My  first  hydroelectric  plant 
was  built  and  started  in  Spokane,  Wash.,  in  May,  1886.  I  have  ever 
since  taken  a  special  interest  in,  and  have  given  particular  study  to, 
iK)wer  economics  and  finance.  I  am  now  the  president  of  the  Electric 
bond  &  Share  Co.,  and  for  the  past  nine  years  have  been  located  in 
yew  York,  engaged  in  the  business  of  buying  and  selling  securities  of 
electrical  utility  companies;  specializing  in  the  securities  of  both 
hydroelectric  and  steam  power  plants. 

'  I  spend  a  great  deal  of  time  in  the  intermoimtain  and  Pacific  coast 
country,  and  have,  therefore,  been  in  continuous  actual  touch  with 
western  conditions  for  about  29  years.  On  account  of  a  leaning 
toward  western  developments  my  company  has  in  the  past  dealt, 
find  is  still  dealing,  largely  in  the  securities  of  western  enterprises. 

\s  a  part  of  my  regijJar  work  it  has  been  necessary  to  analyze  and 
carefully  study  on  the  ground,  and  from  the  practical  standpoint, 
every  angle  and  phase  of  the  public  utility  business  in  the  arid  States. 
I  refer  to  power  enterprises  as  public  utilities  because  all  the  power 
STstems  of  any  consequence  in  the  West  are  public  utilities,  and  aU 
those  of  consequence  m  the  East  are  likewise  public  utihties,  and  in 
my  opinion  the  great  growth  of  the  power  business  will  not  be  for 
pnvate  uses,  but  for  strictly  public  uses,  under  the  supervision  of 
public  utility  commissions. 

I  take  it  that  the  object  of  this  bill  is  to  remove  the  handicap  to 
T^owiT  development  which  now  exists  wherever  any  Government  land 
Is  involved,. and  to  secure  for  the  people  the  greatest  commercially 
practicable  development  of  water  powers  in  the  least  possible  time, 
and  on  a  basis  which  will  permanently  secure  for  the  people  a  maxi- 
mum of  service  at  a  minimum  of  cost.  I  am  heartily  in  accord  with 
tlus  theory,  and  I  will,  therefore,  start  with  it  as  my  text. 

There  seems  to  be  a  notion  that  all  water  power  is  cheaper  than 
eteam  power,  and  that  water  powers  are  exceedingly  scarce,  and, 
&<^cordingly,  are  in  every  case  of  immense  value  and  that  investors 
are  eager  to  get  into  the  water-power  business.     All  of  these  notions 
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arc  fallacious.     In  some  cas'^s  water  power  is  mucli  clieaptT  • 
stoam.     In  many  cases  the  reverse  is  true.     Each  ras«"  rau-»  ' 
analyz(*d  and  considered  in  the  light  of  surrounding  circuiusU'  • 
and  nardly  any  two  eius(*s  are  alike.     Contrary  to  the  general  n<  ti 
of  the  peoph*  who  are  not  familiar  witli  the  busuiess,  wat<T  nowt-r*  •' 
as  a  rule,  large*'  and  numc  rous  in  the  Western  States,  yet  I  Know  f: 
experience  that  persuading  investors  to  put  tlieir  money  inU»  ti 


if  I 


far  from  b^ing  easy. 

Now,  Senators,  I  have  some  remarks  which  I  put  in  writing  I 
in  reference  to  the  strictly  financial  part  of  this  proposition  ft»r  '  ..* 
that  I  might  gt  t  cut  short  on  time;  but,  with  your  pemiLssion.  I  « 
skip  that  for  a  moment  and  take  up  otlier  tilings  which    s**  r..  ' 
me,  after  listening  to  the  statements  here,  were  not  left  in  a  shaj*  *• 
be  readily  understandable,   and   perhaps  I  might  be  of  ft»Tvir.   l\ 
clearing  up  a  few  points  of  that  ki!id.     Then  I  will  ronr*  ba«K  f 
the  financial  side  of  the  cjuestion. 

Some  of  those  subjects  may  not  be  in  sequence,  because  I  mm 

I^otted  them  down  as  they  occurred  to  me.    in  the  first  place,  I  no 
ike  to  make  a  few  remarks  apropos  of  some  statements  oy  Dr.  Smr 
If  a  biU  can  be  drawn  that  will  bring  about  the  things  that  Dr.  Smr 
says  he  stands  for   -and  when  he  says  he  ^'stands  for  thorn/'  I  kn'*'« 
that  he  does    to  wit,  the  largest  possible  development  at  the  lovk--- 
possible  cost  to  the  consumer  and  in  the  least  possiole  time,  then  I  tb  .  • 
that  Dr.  Smith  and  the  bankers  and  investors,  and,  in  fact,  the  entir* 
people  of  the  West,  are  in  exact  accord  as  to  the  desirability  of  securu  c 
just  those  things.    I  think  the  only  difference  —and  they  are  all  hon<^* 
differences — are  as  to  how  we  can  best  proceed  to  get  those  desu*  : 
results. 

Dr.  Smith  says  transfers  of  the  rights  to  go  on  GovemmaDt  lai.  * 
should  be  supervised.    So  far  as  concerns  the  riffht  to  transfer  bofi^rc 
money  has  been  spent  in  a  material  amount,  before  development  h^L* 
been  made  in  good  faith,  I  am  in  entire  accord  with  himi  becaust*  i*. 
one  knows  better  than  I  the  numerous  cases  in  the  West  where  actual 
development  is  handicapped  and  made  more  expensive  by  people  « 
see  an  opportunitv  to  get  in  the  way  of  actual  deyelopment  and  h* 
it  up.    Holdups  nave  existed  from   the  beginning   as   to  railn>h«! 
rights  of  way  and  franchises  and  other  essentiab.    I  tliink  it  ^^ 
entirely  rig[ht  that  the  Secretary  should  be  able  to  keep  such  people  i  *f 
by  revocation,  thus  removing  obstructionists  who  do  not  go  ahead  ai.*: 
make  actual  aevolopment  within  some  reasonable  time,  whidi  shoul.: 
be  specified  in  the  permit  or  lease. 

Alter  the  invostmont  has  been  actually  made  we  are  dealing  w\:: 
property,  and  one  of  tho  very  important  attributes  of  propertv  is  ti  > 
ri^ht  to  sell  it.     And  I  can  toll  you  it  will  bo  a  burden,  which  t  do  tu  * 
think  can  accomplish  any  good,  and  which  I  know  will  do  great  har;. 
to  financing,  if  there  is  tiio  slightest  impe<liment  to  the  transferabih:  • 
and  salabinty  of  any  property  by  any  public  utility  c^ohoem  beyon 
what  is  alrea<ly  put  on  them  by  the  States  themselves.     In  ot'-  •  r 
words,  it  seems  to  me  that  it  should  not  be  a  matter  of  goveromental 
concern  as  to  who  operates  tho  property  or  who  tho  stocKholders  ninv 
be,  or  who  the  president  and  directors  may  be,  so  long  as  the  compart  v 
does  its  duty  as  set  forth  in  the  law  and  satisfies  and  pleases  the  puh!i<' 
which  is  served.    OlMtnictions  to  the  reatiy  sale  and  purchase  of  securi* 
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tios  always  increase  the  cost  of  money  for  initial  development  and 
subsequent  extensions,  therefore  transferability  ought  to  be  facilitated. 

The  consumers  do  not  care  who  owns  the  stock;  neither  do  they 
care  who  the  president  of  a  power  company  is.  They  simply  want 
good  service,  courteous  treatment,  plenty  of  development,  and  low 
rates. 

Now,  there  has  also  been  something  said  here  about  obsolescence. 
I  want  to  say  that  this  section  5,  in  my  opinion,  wiU  be  the  most 
important  and  dangerous  clause  affecting  this  whole  matter  of  water 
power  development  if  it  is  passed  as  now  written.  I  will  not  go  into 
the  discussion  of  the  intan^ble  section  as  written  in  the  biU,  because 
it  has  been  amply  covered  by  others,  and  I  do  not  want  to  take  your 
time  on  the  question  of  obsolescence  except  to  comment  on  the  state- 
ment of  Dr.  Smith  with  respect  to  taking  care  of  obsolescence  in  four 
or  five  years  through  amortization  charges  to  the  consumers.  There 
may  be  a  great  many  things  vou  could  take  care  of  in  that  time, 
and  perhaps  in  less  time.  On  the  other  hand,  I  can  very  well 
conceive  of  situations  where  it  would  be  a  physical  and  ateolute 
impossibility  to  collect  from  the  consumers  any  rate  which  would 
lalce  care  of  it  in  10  years,  or  possibly  in  15  or  even  20  years.  After 
an  experience  along  practical  lines  in  this  work  for  many  years  in  the 
West,  I  think  I  speak  advisedly  when  I  say  that  the  people  of  the 
West  do  not  like  anything  that  is  going  to  raise  their  rates.  They  do 
not  want  them  disturbed  at  all  umess  they  are  disturbed  downward. 
In  this  particular  I  do  not  think  they  are  different  from  the  eastern 
people  who  patronize  railroads  and*  electric  light  and  power  companies 
and  other  public  utilities. 

The  way  to  amortize  obsolescence  or  to  amortize  anything  else  is 
not  by  raising  rates.  I  am  absolutely  and  fixedly  opposed  to  raising 
rates  anywhere  on  anybody.  I  do  not  want  to  live  in  a  community 
or  to  operate  a  public  utihty  in  a  community  if  I  have  to  earn  my 
living  by  raising  rates.  I  want  to  tell  you  that  that  kind  of  business 
is  neitherpleasant  nor  comfortable.  That  is  not  the  thing  we  think 
about.  We  think  about  how  to  amortize  something  or  now  to  in- 
crease profits  in  an  entirely  different  way — never  by  raising  the  rates. 
It  is  always  along  the  hne,  first,  of  getting  cheaper  money,  and, 
second,  of  cutting  down  our  operating  expenses,  and,  third,  of  getting 
more  volume.  This  stabilizes  the  business  and  makes  your  securities 
marketable,  thus  giving  you  cheaper  money  again  in  almost  direct 
proportion  to  your  volume  and  diversity  of  use  and  again  reduces 
the  cost  of  money  in  almost  inverse  ratio.  This  again  gives  you 
cheaper  ojperation  in  direct  proportion  to  the  volume  and  diversity 
of  your  business,  which  again  means  cheaper  money  and  lower 
consumer's  rates,  etc. 

Now,  Senators,  that  is  the  way,  and  the  only  way,  anybody  will 
ever  get  along  in  any  community  in  the  matter  of  taking  care  of 
obsolescence,  of  amortizing  anything,  or  doing  anything  else.  It  is 
absolutely  inconceivable  to  think  of  doing  business  in  a  conmiunity 
and  getting  anywhere  by  raising  rates.  Do  not  pass  any  legislation 
that  will  force  it. 

As  shedding  lijght  on  this  question  of  volume,  while  I  am  on  the 
subject,  1  may  bo  able  to  say  some  things  that  will  interest  you, 
because  if  there  is  any  one  thing  to  which  I  have  given  very  great 
attention  in  the  last  15  or  20  years  it  is  certainly  the  question  of 
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how  to  roduce  the  price  of  monoy  and  how  to  reduce  the  cost  of  serv- 
ice, and  the  only  way,  as  I  said  before,  is  to  get  tho  volume  and 
diversification  and  the  safety  and  stability  which  follow. 

Now,  then,  how  can  you  get  the  volume  ?  The  way  tojB:et  volume- 
is  not  to  sit  down  and  wait  Tot  business  to  come  to  your  oifico,  to  put 
its  foot  in  the  door  and  force  you  to  serve  it,  but  to  go  out  with  a  sean  a 
warrant  and  look  for  it.  Do  not  stay  in  the  towns  to  look  for  iV 
but  go  out  in  the  valleys  for  it  and  clmib  over  the  mountains  for  n. 
If  you  can  not  get  it  in  your  own  Static,  go  into  another  Stale— ;?> 
wherever  you  can  find  it,  but  get  it. 

And  then,  by  reason  of  getting  more  volume,  jrou  Mrill  find  that  you 
et  stabihty.    You  may  have  a  company  that  is  running  one  nune. 

at  mine  gets  into  trouble  and  jou  are  down  and  out.  Yon  may 
have  a  company  that  runs  one  irrigation  project,  pumping  water: 
it  happens  to  be  a  wet  season.  They  pay  on  tho  meter  basis  and, 
as  was  the  case  last  year  in  one  or  two  districts  which  we  serve,  y(»u 
got  practicallv  nothing  for  that.  I  have  not  the  exact  figures  in  front 
of  me,  but  I  nave  not  the  slightest  idea  that  the  company  I  am  con- 
nected with  in  Utah,  for  instance,  got  as  much  as  $12  per  horsepovor 
per  year  for  some  pumping  service  last  summer  because  the  com- 
mumty  it  served  was  paying  on  a  meter  basis.  The  wet  season  wa<>« 
their  good  fortune  ana  our  misfortune  as  to  that  particular  ctistomer. 
but  I  will  say  to  you  it  was  not  our  misfortune  generally,  because  it 
helped  the  dry  farmers,  and  that  helped  the  community  and  we  are  not 
complaining  about  it.  But  for  us  io  eet  the  full  benefits  of  rains  to  t  he 
dry  larmers  we  have  got  to  wait  for  Uie  purely  incidental  and  indirect 
effects  to  reach  our  properties,  and  this  take«)  time.  When  the  men 
Belling  securities  in  the  East  look  up  the  seasonal  showing  of  that 
particular  project  and  see  the  business  going  to  pieces,  they  say: 
''What  is  the  matter  with  that  project  out  there  ?"  And  it  is  the  same 
thing  if  a  very  large  mine  shuts  down.  We  are  having  thr^t  trouble 
to-dayi  and  it  is  costing  us  over  $2(),(K)0  a  month  on  account  of  ti.e 
war  in  Europe.  One  of  the  copper  mines  has  shut  down  altogether 
and  the  other  large  one,  the  Utah  Copper  Co.,  is  running  half  capacity 
and  our  power  is  wasting — we  are  short  on  market. 

Now,  how  could  we  pay  our  interest ,  how  could  we  pay  our  dividend-, 
how  could  we  pay  for  extensions,  if  we  had  only  one  line  of  busine^^  in 
one  community  thut  depends  on  one  industry,  if  that  industry  wore 
shut  down?  Our  credit  would  be  affected  iiistantly.  But,  mstei-*! 
of  that,  our  system  covers  1,400  miles  of  high-ten.sion  lines.  It  i>  m 
three  States.  Sometimes  we  have  a  wet  summer  in  one  State  and 
a  dry  summer  in  another  State,  so  that  our  irrigation  revenue**  for 
pumping  water  avernge  up  fairly  well.  Or  we  may  be  running  a 
cement  mill  here  and  a  flour  mill  \here,  and  grinding  com  soroewhen* 
eke.  And  one  of  the  effects  of  putting  all  thc»^e  things  together  is  not 
only  to  get  cheaper  money,  not  only  to  pet  cheaper  operating  cc^^t- 
but,  Senators,  I  think  you  would  be  surprised  in  some  instances  if  I 
would  tell  you  how  much  cheaper  you  can  get  everything  bv  follow- 
ing  tliis  plan.  We  all  agree  that  farmers  should  diversify.  There  an* 
many  more  reasons  why  power  companies  should  diversif v. 

A  market  is  more  important  than  the  water  power,  because  you 
might  have  oceans  of  water  power,  and  if  you  had  no  market  it  would 
not  be  of  any  use  to  you.  Money  and  market  are  the  two  first  thinp 
von  wv^t  gtit     WatAT  power  is  secondary,  because  you  can  put  m 
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steam  at  many  places  and  where  coal  is  not  near  to  you  you  can  take 
your  transmission  line  to  the  coal. 

By  way  of  illustration,  let  me  refer  to  the  Utah  company  again.  In 
order  to  get  a  market  that  company  took  over  a  wnole  lot  of  little 
companies  having  a  lot  of  little  hydro  plants.  I  do  not  know  how 
many  there  are,  but  a  dozen  or  more.  I  had  occasion  to  go  through 
the  cost  sheets  the  other  day  to  compare  the  maintenance  and  operat- 
ing costs  of  all  the  hydro  plants,  oome  of  those  plants  we  acquired 
were  comparatively  new  plants,  and  yet  it  mignt  interest  you  to 
know  that  the  operating  and  maintenance  expense  per  imit  output 
of  those  little  plants  that  were  thought  to  be  perfection  some  8  or  10 
years  ac:o  as  compared  with  similar  cost  items  at  the  new  plant  at 
Grace,  Idaho,  was  in  one  case  just  a  little  more  than  20  times. 

Senator  Smoot.  One-fifth  of  the  cost  of  the  other  plant — 20  per 
cent,  did  you  say? 

Mr.  Mitchell.  No;  one-twentieth. 

Senator  Smoot,  Five  per  cent  ? 

Mr.  Mitchell.  Kve  per  cent.  The  fact  of  the  matter  is,  Senator 
Smoot,  it  was  a  Utile  less  than  5  per  cent  of  the  cost  at  the  little 
old  one. 

Senator  Smoot.  You  are  speaking  of  the  overhead  charges  ? 

Mr.  Mitchell.  No;  I  am  speaking  now  of  the  labor  employed  to 
operate  the  headgates,  water  conduits,  power  stations  and  trans- 
formers, and  the  payments  for  upkeep  on  one  as  compared  with  the 
other.  This  is  an  extreme  case;  some  of  the  others  run  about  in 
the  middle — or  10  to  1.     I  only  mention  it  to  illustrate  the  point. 

Now,  take  the  individual  load  factors  or  percontago  of  use  of  those 
various  old  plants.  I  do  not  happen  to  have  the  exact  figures  here, 
but  I  know  in  a  general  way  that  the  average  load  on  our  systems 
AS  compared  to  the  maximum  demand  at  any  time  (which  maximum 
demand  fixes  the  amount  of  our  investment,  whether  it  is  being 
actufdly  used  one  minute  per  day  or  a  full  day)  is  now  approximately 
75  per  cent,  and  for  a  few  montns,  when  the  copper  conn)anies  were 
mnnin^  full,  has  been  as  his:h  as  87^  per  cent.  Now  1  happen  to 
know  that  some  of  those  plants  in  the  agricultural  districts  that  were 
taken  over  did  not  have  an  average  load  as  high  as  20  per  cent  of 
the  maximum  demand.  Take,  for  example,  the  town  of  Alontpolier, 
Idaho,  which  Senator  Smoot  knows  well.  It  is  in  a  farming  com- 
munity^  and  they  close  their  stores  at  6  o'clock,  and  during  the 
summer  at  least  the  average  use  of  electric  service  was  perhaps  not 
an  hour  a  day.  And  yet  our  full  investment  and  operating  and 
maintenance  expense  was  as  great  as  though  the  people  were  using 
current  for  24  hours  every  day. 

\«>w,  by  tyini^  all  th'S'*  Muliprndrnt  systems  toijother,  wo  average 
ijpthp  nonsimultaneous  dt^munds,  heoaiiso  wo  irot  probably  a  hundred 
'i'fff-n  nt  kinds  of  business,  and  tho  demands  do  not  aU  come  at  one 
t  me, 

I  m  ght  ilhistnit'  that  n  another  way.  Si;]^])oso  there  are  a 
thousand  olovalors  Iv  r:>  in  \Vashnc:ton  connoc  tod  with  the  Govern- 
mi'nt  tlopnrtnv  nts  *n  ono  way  or  anothor.  I  do  not  know  how 
xuHiiv  thon*  an*,  hut  assume  th<  n*  are  a  thousand.  Now,  assume 
vou  put  in  a  power  plant  to  run  (luh  olovator  and  assume  it  takes 
V)  hurso}>ower  to  run  each  olovator,  then  you  would  have  5,000 
iiorsepowrr  in  tho  aggregate  to  run  those  1,000  elevators. 
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S(»nator  Smoot.  No;  50,000. 

Mr.  Mitchell.  Yes;  50,000.     Xow.  I  hazanl  a  guo^s,  hasiMl  . 
oxperionco,   that  if  you  tie  them  all  together  on  one   l>.j:  cei.tr. 
plant,  that,  duo  to  the  faet  that  some  are  stopping  and  some  nr 
moving  up  and  some  down,  and  therefore  do  not  all  pull  at  a:*-  r 
maximum  at  the  same  time,  the  aetual  demand  upon  the  one  ri»iiir.ii 
plant  that  runs  all  of  them  ^v^ll  not  be  in  excess  of  10  or  12  per  i  •"  t 
of  the  sum  of  the  separate  and  indepcmdent  demands. 

Senator  Norris.  You  tliink  the  difference  would  1>€>  that  great  * 

Mr.  Mitchell.  I  am  sure  of  it,  Senator.  I  have  had  some  <-^- 
perience  in  working  on  it,  and  I  am  sure  that  is  right,  and  I  ihink  it 
IS  important  to  this  committee  to  understand  that  the  same  law  ••' 
economics  applies  to  the  power  business  generally.  You  havo  a  vcp 
important  duty  hero  to  prepare  a  bill  tnat  wiU  operate  to  help  il  •• 
people  get  a  maximum  ot  development  at  the  lowest  cost.  You  imi 
not  do  that  without  considering  the  economics  of  the  matter,  ai; ; 
the  economics  of  this  business,  Senators,  is  just  as  inherent  and  fundn- 
mental  and  unchangeable  as  the  laws  of  gravity.  And  every  jri>v- 
emmental  body  that  tries  to  legislate  on  it  must  dig  into  this  thit.i: 
complicated  as  it  may  be,  and  as  difficult  as  it  may  seem  to  you,  ai"! 
you  must  dig  into  it  in  a  way  to  havo  legislation  that  b  practio-. 
that  will  give  the  people  tho  benefits  of  operation  along  lines  that  n  .11 
get  tho  best  results. 

Let  us  see  what  this  means.  I  will  take  the  elevator  case,  borau*^* 
I  think  it  might  interest  you:  Suppose  that  it  costs  $100  per  hor^*- 
power,  for  instance,  to  equip  those  elevators  sc^parately  and  th«*v 
required  50,000  horsepower  to  run  them,  the  cost  would  be  $5,000,0<H!. 
would  it  not?  Now,  suppose  you  work  it  the  other  way  and  build  * 
central  plant,  which  is  good  practice,  you  can  then  divide  by  10 — y'>u 
will  need  only  5,000  horsepower.  Your  operation  will  be  cheap*  r 
and  your  investment  saving  will  be  enormous.  Your  central  plm:* 
will  cost  only  $500,000. 

NoW|  let  me  suggest  one  other  thing:  If  you  were  going  to  run 
an  elevator,  the  service  should  bo  reUable,  and  I  think  you  would 
want  the  elevator  in  the  Capitol,  or  in  a  hotel,  or  any  other  nlace  to 
be  reUable.  You  could  not  run  on  one  generator  all  tfie  time,  becausr 
you  have  to  stop  sometimes  for  repairs;  you  must  have  '^a  aparp." 
So  that  when  you  have  installed  a  spare  power  generator  for  eaih 
elevator  you  would  need  50,000  additional  horsi^power,  each  plant 
ri'quiring  "a  spare."  Your  total  equipment  cost  would  now  \x 
$10,000,000  or  twenty  tinw^  the  $500,000  mvestmrnt  needed  in  a 
central  plant  which  will  do  the  business  much  mort^  economically  if 
the  central  plant,  large  volume,  diversity  idea  is  followed. 

In  modem  practice  the  small  individual  power  planta  are  economic 
absurdities,  yet  up  to  a  few  years  ago  that  was  the  gi»noral  practi<'e 
in  each  little  village  and  town.  They  nnist  each  have  in  thi»ir  lilll«* 
plants  a  ''spare"  or  else  have  fon^edshutdo^iiSfand  dissatisfied  inis- 
tomers.  Iivstead  of  doing  that  we  tie  them  all  t4>p'ther  with  a  traa<»- 
mission  line,  which  is  usually  t)f  du))licat4«  or  clouoloH'in'uit  t)"pe.  and 
then  have  one  spare  unit  for  the  whole  lot  because  it  is  not  veiy  liki'ty 
thrt  you  will  have  more  than  one  unit  break  down  at  once. 

Now,  what  I  am  speaking  <>f,  8cnat<»r8,  docs  not  apply  to  hydn** 
electric  economics  alone,  but  it  apjdiea  to  the  economics  of  any  power 
plant,  whether  it  is  run  by  oil,  steam,  wat4*r,  or  anything  else.    The 
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labor  18  jxist  the  same  whether  you  are  running  500  kilowatt  machines 
or  20,000  kilowatt  machines.  The  number  of  attendants  is  practi- 
cally the  same,  because  the  big  units  are  handled  by  machinery.  I 
could  show  you  one  of  our  new  stations  where  you  can  operate  some 
40,000  or  50,000  horsepower  by  just  pushing  a  button  in  front  of  you^ 
just  as  if  you  were  playing  on  a  typewriter  key. 

You  push  a  button  and  a  10,000-horeopower  switch  moves,  out  in 
the  yard,  automatically.  Now,  having  big  imits^  you  have  the  same 
labor,  practically,  that  you  would  have  for  the  httle  ones;  you  have 
less  unit  maintenance  cost  and  the  investment  cost  per  unit  is. not 
nearly  so  groat.  Our  experience  in  the  commercial  power  business 
has  been  mat  by  tying  all  our  plants  together  and  covering  a  wide 
area,  with  every  possible  kind  of  diversified  business  that  you  can 
think  of,  we  can,  m  most  cases,  reallj  take  care  of  a  connected  load 
at  the  customer's  premises  aggregatmg  from  two  to  four  times  the 
actual  load  at  the  power  station.  I  told  you  the  ratio  for  a  very 
lai*ge  number  of  elevators  is  about  10  to  1,  but  that  service  is  especially 
intermittent,  as  you  understand,  and  furnishes  an  extreme  case.  But, 
in  the  ordinary  business,  it  is  from  two  to  four  times  the  maximum 
demand  upon  the  central  plant  at  any  one  time.  Now,  that  is  a 
big  advantage  because  each  consumer  has  the  full  power  he  can  use, 
instantly  available  every  minute  when  he  wants  it,  and  yet  you  have 
some  leeway  due  to  nonsimultaneous  demands  of  the  customers. 

Senator  Norris.  It  is  a  great  deal  like  the  depositors  in  a  bank. 

lilr.  MrrcHELL.  I  was  gomg  to  say,  Senator,  it  is  exactly  like  the 
depositors  in  a  bank.  Now,  you  gentlemen  understand  the  banking 
business.  Suppose  you  had  only  one  depositor  at  your  bank  and 
he  had  on  deposit  $10,000,000.  You  could  not  loan  a  cent  of  that 
money  because  he  mignt  call  on  you  for  the  whole  thing  at  any  one 
time.  But,  suppose  you  had  10,000  depositors  and  each  deposited 
$1,000.     We  all  know,  from  experience,  that  you  can  loan  three- 

Juarters  of  it,  and  there  is  a  case  of  taking  care  of  4  to  1,  and  the  new 
oderal  reserve  system  will  increase  it  to  5  to  1,  or  a  little  better,  and 
that  is  simply  because  of  the  benefit  that  comes  from  diversification 
and  volume  and  nonsimultaneous  demands.  But  you  can  not  get 
diversification  and  volume  in  this  western  country,  Senators,  unless 
you  get  a  search  warrant  and  a  high-speed  automobile  or  railroad 
train,  or  something  that  will  travel  over  a  great  deal  of  territory , 
because  we  are  new  and  young  out  there,  and  5io  people  and  the  mar- 
kets do  not  exist.  You  can  not  get  a  big  market  unless  you  go  out 
and  make  it. 

With  our  companies,  now,  we  have  a  central  bureau,  so  to  speak, 
in  the  East  to  look  up  and  interest  new  lines  of  business.  We  have 
people  go  out  and  study  underj^^und  flow  of  water  and  things  of 
that  kind  to  work  up  an  irrigation  market  by  pumping  the  water. 
We  work  with  the  local  amciiltural  colleges,  tne  various  commercial 
clubs,  and  real  estate  men,  and  if  anybody  wants  to  colonize — he  is 
the  fellow  we  are  after.  We  go  to  a  concern  and  say,  **now  here  is 
a  map  which  shows  you  where  the  underground  water  is  and  how 
deep  it  is;  here  is  a  map  of  the  stream  which  will  show  you  how  low 
a  lift  you  have  to  overcome  to  put  water  on  the  land;  tell  us  where 
you  want  to  have  your  well  dug  or  river  pumps  located  and  we  will 
run  our  wires  there."  Take  low  grade  ore  m  Utah,  for  instance. 
They  are  taking  out  ore  there  containing  as  low  as  one  and  one-half 
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per  cent  copper,  and  they  can  only  do  it  with  very  cheap  power;  %nd 
if  it  were  not  for  the  fact  that  they  have  a  pay  roll  of  from  SSOO.Ono 
to  $400,000  per  month,  many  communities  out  there  would  not  be 
>on  the  map.  This  helps  every  farmer  and  business  man  in  thut 
community. 

It  is  the  same  way  in  the  Southern  States.  Take  Texas,  for  in- 
stance. We  furnished  some  money  to  help  people  in  Texas  start  a 
rural  power  business  two  years  ago  in  the  Diack  land  belt.  I  think 
tbey  have  tied  together  something  like  40  towns  and  villages. 

I  think  it  will  interest  you  to  know  what  the  result  was.  Mabj 
small  commimities  did  not  have  electric  service  at  all;  some  did  not 
have  service  later  than  midnight,  because  there  was  absolutdy  n*> 
profit  in  it.  Some  of  the  plants  were  put  in  by  local  men,  who  did 
not  want  their  town  to  be  behind  some  other  town;  they  did  it  simpiv 
as  a  matter  of  public  spirit.  But  they  never  ^ot  their  money  back 
and -never  will.  And  tnen  at  12  o'clock,  midnight,  they  shut  dou^ 
and  if  you  wanted  a  light  you  had  to  use  a  candle  or  coal  oil  or  ^> 
without  light.  There  were  many  others  which  ran  all  night,  but  ai<i 
not  run  in  the  daytime.  Very  few  ran  in  the  daytime  because  tbi^ 
plants  were  so  small  that  economically  they  could  not  do  a  cc»mmcrcial 
power  business,  and  there  was  not  enough  other  business  to  pay  t«i 
rim  during  the  day.  Nobody  wanted  light  in  the  davtime  in  a  amnU 
town  like  that,  and  the  little  plants  could  not  make  the  price  l«>w 
enough  to  serve  the  factories.  Well,  there  were  some  towns  th-.t 
did  not  have  as  high  an  average  use  of  the  investment  (or  load  fact4»r, 
as  some  of  the  gentlemen  have  explained  here),  as  10  per  cent.  There 
were  a  few  of  them  that  ran  about  7  per  cent  or  8  per  cent.  The 
highest  of  them  did  not  exceed  30  per  cent. 

There  has  been  built  in  Texas,  in  the  last  18  months,  covering  that 
territory,  something  over  200  miles  of  high-tonsion  traiLsmission  lint*-«« 
consisting  largely  ofilouble  circuits  carried  on  galvanizcnl  steel  towor>. 
many  of  which  are  set  in  concrete;  nearly  100  miles  of  additional 
transmission  line  is  now  b(*ing  constructrd.  You  will  not  find  any- 
thing in  California  or  anywhere  else  in  either  hydroeWtric  or  st4*ara 
power  that  is  superior  to  the  nower  sA'stem  that  is  now  in  operation 
and  in  process  of  being  extended  in  Texas. 

What  is  the  rt»sult  i  By  tying  all  tlu^e  plants  together  and  diversi- 
fying the  load,  the  company  is  to-day  gettmg  an  average  uhc»  of  tho 
peak  load  of  about  71  or  72  per  cent.  Or,  to  put  it  in  another  way, 
they  are  doing  the  same  work  that  was  done  before  with  one-s4^venth 
or  one-eighth  as  much  plant  rapacity,  and  at  much  lower  operating 
expense.  An<l  they  have  service  every  hour  in  the  24,  an<l  the  piM>pU» 
who  live  ui  the  Uttle  villages  of  100  or  150  population,  and  some  of  the 
farmers,  who  have  houses  around  through  there,  are  getting  the  same 
facihties  at  praclicallv  the  same  rates  as  the  larger  towns. 

Senator  NoRRis.  Ifow  did  you  get  your  load  uschI  i 

Mr.  Mitchell.  I  will  t<»ll  you  that' in  just  a  moment.  They  are 
getting  the  same  facilities  exactly,  and  at  practically  the  same  rate  a<i 
are  charged  in  the  large  cities  of  Texas.  Now,  to  show  you  that  tln»re 
was  a  great  need  for  this  s  rvico  I  mean  in  the  rural  comnmnitit^  I 
am  talking  about  I  merely  have  to  mention  this  fact.  You  know 
it  is  warm  down  there  in  the  summer  time.  There  is  no  time  in  the 
24  hours  during  this  season  when  they  do  not  need  fans.  In  tlie 
towns  and  villages  where  the  population  is  small,  and  of  course  on 
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che  farms,  there  was  no  fan  service  at  all.  for  the  plants  closed  down 
at  midnight  or  at  daylight.  Of  course  tnose  people  could  not  have 
fan  service.  Now,  the  first  summer  season  they  operated  this 
24-hour  mral  service,  about  5,000  fans  were  sold  in  about  70  days. 

Now,  it  seems  to  me  that  that  was  doing  good  to  somebody.  And, 
in  addition  to  that,  they  connected  cotton  gins,  up  and  down  through 
the  black  land  belt,  and  the  people  Uked  it.  The  people  who  live 
there  want  the  service  extended  all  over  the  black  land  belt,  every- 
where, and  I  have  not  the  slightest  doubt  that  inside  of  5  or  10  years, 
and  certainly  before  20  years  you  will  see  a  network  of  wires  cover- 
ing the  black  land  belt  entirely,  perhaps  250  miles  long  and  150  miles 
wide,  and  this  service  will  be  available  for  nearly  every  farmhouse 
and  rural  community  in  that  entire  district. 

Now, you  ask  me  how  did  we  raise  the  average  use  of  the  full-plant 
capacity,  or  load  factor,  from,  say,  12  per  cent  on  the  average  up  to 
71  per  cent?  It  was  done  in  this  way:  The  small  company  plants 
could  not  make  a  rate  low  enough  to  induce  the  owners  of  the  power 
plants  installed  at  the  big  mills  and  factories,  especially  those  operating 
24  hours  per  day,  to  shut  them  down  and  use  electric  power  instead. 
Thev  could  not  make  a  rate  that  would  shut  down  the  power  plants 
in  tne  machine  shops  which  the  railroads  were  operating;  they  could 
not  make  a  rate  that  could  beat  gasoline  or  oil  for  the  gins;  thev  could 
not  make  a  rate  that  would  beat  the  power  plants  of  the  nour  or 
cottonseed-oil  mills,  ice  factories,  or  cement  mills;  thev  could  not 
make  a  rate  that  would  beat  the  well-built  pumping  plants  of  the 
numerous  municij)alities.  But  these  various  plants,  oeinff  day-load 
plants,  furnished  just  the  character  of  load  wnich  enabled  the  large 
contra!  station,  without  diHxulty,  to  make  rates  for  power  lower 
than  the  individual  plant's  own  power  costs,  and  enablea  the  central 
station  to  get  the  business. 

Power  is  also  being  furnished  for  interurban  railroa<l3  operated 
in  these  districts  that  are  being  covered  with  high-tension  lines. 
Railroa<l  lines  are  being  built  running  over  the  same  right  of  way  as 
the  pole  lines  and  using  substations  in  common  ^vith  them,  all  of 
whicn  did  a  great  (Jeal  to  reduce  both  right-of-way  and  operating 
costs  and  give  a  day  load.  Some  of  the  water-pumping  plants  are 
pumping  late  at  night  when  there  is  not  much  other  power  demand. 

Senator  Norris.  After  12  o'clock? 

Mr.  MrrcHELL.  Yes;  well,  they  come  after  10.  And  some  of  the 
ice  plants — they  can  just  as  well  make  ice  at  one  time  of  the  day  as 
another.  The  plan  is  to  keep  the  plant,  and  consequently  the  invest- 
ment, working  all  the  time  as  nearly  at  full  load  as  it  is  possible  to 
make  it. 

Senator  Norris.  And  in  order  to  get  them  to  utihze  it  during  the 
hours  of  the  night  you  make  a  rate  which  is  much  cheaper  to  induce 
them  to  do  that  t 

Mr.  MrrcHELL.  Absolutely.  That  is  economy.  And  I  want  to  tell 
you  that  these  little  plants  the  small  developments-  -will  never  be 
able  to  come  back.  If  you  tried  to  make  them  come  back  the  people 
in  the  small  towns  would  not  have  them,  because,  they  say,  **  We  like 
the  new  plan.  We  do  not  have  our  lights  go  out  at  12  o'clock;  we 
have  service  for  24  hours  per  day ;  we  do  not  have  breakdowns ;  the 
rates  are  low;  and  we  have  the  same  facilities  here  that  anybody  has 
in  the  large  cities." 
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Senator  Smoot.  You  have  a  good  deal  of  confidence,  of  cour-i*: 
and  I  have  enjoyed  your  picture  iiere;  but  I  was  wondering  what  the 
*' yellow  journals''  would  say  about  your  drawing  the  same  mcturo. 

Mr.  Mitchell.  Senator,  if  the  "yellow  journals'*  would  only  g** 
down  and  talk  to  our  people,  I  do  not  think  they  would  have  mui  !i 
to  say  except  to  commend. 

Senator  Norris.  Have  the  "yellow  journals"  been  pouncing  oo 
you? 

Mr.  Mitchell.  No;  they  have  not  said  much  about  us. 

Senator  Norris.  Then  the  others  have  not,  either  t 

Mr.  Mitchell.  No;  they  have  only  said  some  good  things 
about  us. 

Senator  Norris.  All  the  journals  down  there? 

Mr.  Mitchell.  Yes;  all  the  joiumals  down  there;  and  they'  art 
elad  to  have  plenty  of  power  available  for  promoting  industnea  in 
Sieir  towns,  no  matter  how  small  they  may  be. 

Senator  Norris.  Do  you  not  have  any  yellow  journab  down  there  f 

Mr.  MrrcHBLL.  They  have  not  been  ** yellow"  in  that  reapect. 
They  see  it  is  a  great  thing  for  their  community,  and  they  hear  what 
their  neighbors  say  who  oo  not  have  the  same  lacilities;  and  it  then 
becomes  a  question  of  local  pride.  Some  of  them  say:  ^'If  this  is  an 
octopus,  let  us  have  some  more,  we  like  it."  I  always  find  that  if 
you  ^ve  the  people  something  they  like  and  can  not  possibly  get  »<» 
well  m  any  other  wav,  the^  do  not  object  to  that;  they  always  like 
it.  Pardon  me  for  becoming  enthused  on  the  subject;  I  did  not 
intend  to  dwell  on  it  so  long. 

Senator  Norris.  It  is  very  interesting.  I  want  to  aek  you  some 
(juestions  about  the  lines  oi  electricity  now  transmitting  tne  power 
in  that  particular  locaUty,  of  the  way  they  are  keeping  down  the 
percentage  lost  in  the  field. 

Mr.  Mitchell.  I  think  I  can  answer  that  question  a  little  later.  I»y 
giving  you  what  &tr.  Britton  told  me  the  other  day  as  to  his  loes  in 
the  Pacific  (ras  &  Electric  system. 

We  have  been  talking  about  horsepower  in  this  discussion;  where 
the  horsepower  is  delivered,  and  what  is  the  relation  of  the  delivere«l 
horsepower  to  the  horsepower  that  is  generated.  Now,  Mr,  Britton 
tells  me,  and  I  think  it  is  fair  to  assumo  it  to  be  correct,  that  the  sum 
of  his  customers'  meters  equals  only  about  58  jxt  cent  of  the  sum  of 
his  power-house  meters.  I  think  that  is  the  point  you  wanted  me  tii 
cover  ? 

Senator  Nohrls.  Yes. 

Mr.  MiTCiiKLL.  Now,  I  think  that  is  a  little  bit  lara;er  Ioas  than 
usual*  but  Mr.  Britton  has  something  like  2,000  miles  ofhigh-tension 
lines  m  his  system  and  the  distances  are  pretty  long. 

Senator  Nbuiiis.  It  would  depend  upon  that  a  great  deal. 

Mr.  Mitchell.  Oh,  yes;  and  it  depends  (m  the  voltage  and  how  big 
the  wire  is,  because  if  you  make  the  wire  too  large  the  extra  cost  might 
amount  to  more  than  the  value  of  the  power  you  would  othen^'iso  liwe. 
It  is  an  economic  problem  and  the  engineers  figure  it  out  on  an 
economic  basis. 

Senator  Nouris.  You  want  to  know,  in  the  beginning,  how  far  you 
are  going  to  transmit  it  ? 

}^\r.  ^utchell.  And  how  much  it  would  be  worth  when  it  got  there, 
and  then  see  how  much  it  would  cost  you  to  save  5  per  cent  of  the 
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power,  or  10  per  cent.  It  usually  runs  from  about  58  to  about  70 
per  cent.  That  is,  the  current  that  you  deliver  is  about  that  per- 
centage of  what  you  generate. 

Senator  Norris.  Aion^  how  much  of  a  transmission  would  that  be  t 
Mr.  Mitchell.  It  would  depend  entirely  on  the  distances  and  how 
much  you  cut  down  the  sizes  of  your  transmission  wires,  and  also  upon 
the  voltage.  The  higher  the  voltage,  the  shorter  the  distance,  the 
larger  the  wire,  the  smaller  the  amoimt  of  power  to  be  transmitted, 
the  lower  the  loss.  Those  things  are  all  fibred  out  and  determined, 
relatively,  according  to  the  economic  conditions  affecting  each  case. 
You  can  make  a  loss  large  or  small,  dependent  upon  how  much  money 
you  want  to  spend  and  whether  or  not  it  is  worth  while  to  spend  so 
much  in  order  to  reduce  loss.  It  is  aU  a  question  of  dollars  and  cents 
in  each  case.  Of  course,  if  there  is  a  big  manufacturing  plant  only 
a  few  hundred  feet  from  your  power  house,  the  line  loss  would  prob- 
ably be  almost  infinitesimal,  or  at  least  very  small. 

Dr.  Smith  calls  my  attention  to  something  I  think  it  mi^ht  be 
well  to  mention,  that  Mr.  Britton's  statement,  about  delivenng  58 

ger  cent,  or  losing  42  per  cent  of  the  power — is  for  the  entire  system 
•om  generator  to  the  consumer.  And  of  course  that  includes  the 
loss  in  the  distributing  system  and  in  the  transformers  as  well  as 
in  the  main  line. 

There  have  been  a  lot  of  estimates  here  about  the  amoimt  of  water 

Eower  available.  I  do  not  know  how  much  water  power  there  is; 
ut  I  have  frequently  heard  people  say  there  was  not  anv  water 
Sower  here,  or  there,  or  somewhere  else,  and  that  they  had  all  the 
eveloped  and  undeveloped  power  that  was  any  good  around  there, 
etc. — and  I  have  generally  found  that  they  were  mistaken.  I  have 
heard  it  stated,  for  instance,  there  was  absolutely  no  water  power  in 
Louisiana,  Texas,  and  Oklahoma.  I  happen  to  know  quite  to  the 
contrary. 

1  have  had  many  illustrations  of  similar  fallacies.  I  am  never 
convinced  bj^  statements  of  that  kind.  I  usually  find  that  where 
there  are  mountains;  where  there  is  rain  or  snow;  where  there  are 
reservoir  sites;  where  there  are  elevations  of  land,  there  are  water 
powers;  aU  you  need  is  to  send  somebody  there  who  has  a  Uttle 
creative  genius  and  some  experience  and  you  will  find  them.  And 
tmless  I  miss  my  guess,  we  will  find  in  the  end,  that  the  amount  of 
water  power  will  be  constantly  growing,  just  as  the  estimate  of  avail* 
able  coal  supply  has  been  growing.  I  surprised  some  people  very 
much  by  telling  them  they  were  wrong  about  Oklahoma,  Louisiana, 
and  Texas,  for  instance,  in  saying  there  were  no  water  powers  there; 
but  we  know  there  are,  and  with  proper  reservoir  sites  they  will  be  very 
valuable. 

Reservoir  sites  have  always  interested  me.  Xo  matter  what  law  is 
passed  in  reference  to  power;  no  matter  what  tax  or  anything  else  is 
put  on  the  power  business,  for  the  hfe  of  me  I  can  not  see  why  any  tax, 
or  even  a  featherweight  burden  whatever  should  be  put  on  a  reservoir 
site — a  reservoir  site  that  conserves  the  destructive  and  wasteful  flood 
waters  for  useful  purposes,  for  the  benefit  of  everybody  down  the 
river.  It  seems  to  me  that  building  reservoirs  is  a  public  benefaction. 
And  in  drafting  this  bill,  I  hope  the  Senators  will  just  consider  what  it 

means  to  save  the  flood  waters  to  serve  a  useful  purpose 

Senator  Norbis  (interposing).  I  think  that  is  a  new  idea;  and  it 
strikes  me  as  being  a  very  valuable  suggestion. 
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Mr.  Mitchell.  And  another  thin^,  Senator.  If  they  put  all  u:« 
reservoir  sites — and  there  are  a  lot  of  good  reservoir  sites  at  the  head- 
waters of  the  rivers  in  your  State — to  useful  puq>08es,  it  would  save 
a  great  deal  of  the  flood  damage  in  the  spring,  and  furnish  much 
needed  water  in  the  fall.  And  that  would  apply  not  only  to  your 
State,  but  it  would  go  all  down  the  stream  clear  to  the  ocean. 

Senator  Norris.  And  it  would  help  the  people  of  the  Mtssissippi 
Valley  ? 

Mr.  Mitchell.  It  would  help  everybody.  And  when  the  low- 
water  season  came  along,  you  could  run  your  boats  up  the  rirer. 
Now,  the  Government  is  spending  a  great  deal  of  money  doing  it: 
for  Ileaven^s  sake,  if  we  can  get  somebody  else  to  do  it  for  nothin<:r 
I,  for  one,  am  in  favor  of  not  oeing  slow  in  our  invitations  of  encour* 
agement.  It  seems  to  me  that  is  real  conservation,  that  will  con- 
serve a  whole  lot  of  good  things. 

The  statement  was  made  that  it  was  economical  to-day  to  put  as 
much  as  eight  times  as  much  money  in  water  installations  as  in  st4«ain . 
that  is,  in  speaking  of  IjOs  Angeles.  I  have  not  the  sligi)t4«t  doubt 
that  Air.  Morrill  stated  the  matter  exactly  riglit  in  tliat  narticular 
case.  He  also  stated  that  it  is  customary  out  there  to  pull  the  bas« 
loads  with  water  power  and  to  pull  the  peak  loa<Is  with  steam. 

There  can  be  no  general  rule:  every  case  must  be  taken  up  in  t*ie 
light  of  the  peculiar  local  conditions  surrounding  it.  Sometimes  it  h 
coeappr  to  pull  peak  loads  with  steam,  and  sometimes  it  is  cheaper  to 
pull  peak  loads  with  water.  Sometimes  you  have  power  on  a  stream 
where  there  is  no  storage  and  if  you  do  not  use  all  the  power  in  the 
stream  as  the  water  goes  by,  you  lose  it;  therefore  you  always  puU 
base  load  on  that  stream  and  pull  your  peak  loads  from  a  pond  or 
a  steam-plant  somewhere  else.  Sometimes  you  have  places  where 
machinery  installation  is  very  cheap;  and  where  you  can  get  an 
enormous  reservoir  that  in  some  cases  mav  hold  the  entire  njn-4iff 
of  the  wot  season.  You  can,  therefore,  hold  that  power  as  if  it  wire 
in  a  storage  batterv  and  draw  it  out  as  vou  like,  to  make  up  deficii^M 
oies  in  power  at  other  plants,  in  case  of  low  water  on  any  oi  the  othi»r 
streams,  or  in  case  of  accident  at  any  of  the  plants. 

Now,  in  a  case  of  that  kuul,  if  the  water  that  is  in  storage  gets  ti'o 
low,  then  you  carry  some  load  by  steam  to  prevent  cxhaustinje  yi>ur 
stored  water.  If  you  have  not  kilowatt  hours  enough  in  afl  your 
streams,  then  you  will  pull  some  of  your  base  load  on  steam,  becau^* 
steam  on  l>a>e  load,  per  kilowatt  hour,  is  much  cheaper  than  it 
is  on  peak.  That  is  becauso  you  can  keep  your  boilers  and  yi>»ir 
engines  working  at  maximum  efTiciency  all  the  time,  and  with  stoam 
it  makes  a  good  deal  of  diffpro!K*e  whether  you  are  ninning  on  a  llH) 
per  cent  load  foctor,  or  a  ^  por  cent  load  factor.  There  are  ca^t^s  in 
the  East  and  some  in  the  Wost  whoro  the  bas«  load  in  the  winter  season 
is  pulled  with  watir,  and  tlie  peaks  with  stoam:  and  in  the  summer 
time  the  water  is  low  and  oxactly  the  revifho  is  done;  you  impountl 
the  water  and  pull  the  baso  on  stVam  and  the  peaks  on  water. 

Now,  in  fi<rurin^  which  is  the  cheaper,  steam  or  water,  in  any  par* 
ticular  case,  the  way  to  get  at  it  is  to  add  every  item  of  cost,  inti^rt'st. 
taxes,  depreciation,  obsoh^scence,  upkeep,  operating  expense,  ana 
the  overhead  costs  to  deliver  water  power  to  your  customer;  and 
figure  exactly  the  same  things  as  to  stitam  power  delivered  to  your 
customer. 
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In  other  words,  you  mtist  take  every  item  of  cost  into  consideration 
in  both  cases,  and  you  must  bear  in  mind  that  in  the  water  power  it 
is  practically  all  interest  and  maintenance  and  taxes  and  obsolescence; 
and  in  the  steam  power  it  is  mostly  fuel,  labor,  and  taxes  and  obso- 
loscenco.  You  must  figure  it  not  at  the  generator  terminals  in  either 
case,  but  always  at  the  customer's  premises,  because  the  steam  plant 
may  be  near  tne  point  of  delivery,  while  the  water  power  plant  may 
be  200  miles  away.  It  may  be  lixe  a  cord  of  wood  in  the  mountains: 
it  may  be  worth  only  $1  in  the  mountains,  but  worth  S15  per  corn 
delivered  at  your  house.  The  water  power  may,  in  the  same  way, 
have  a  handicap  due  to  the  long  transmission  line  as  compared  with 
steam  near  your  customers. 

Now,  I  have  wondered  whether  everybody  who  has  been  taking  a 
part  in  this  hearing  has  been  using  the  same  language,  so  to  speak;  or 
whether  the  language  used  conveyed  the  same  idea  to  everybody  when 
matters  of  cost  wore  discussed;  and  I  rather  concluded  from  the  tes- 
timony that  in  some  things,  at  least,  the  minds  did  not  mont. 

I  want  to  say  to  you,  Senators,  that  this  is  a  most  technical  subject, 
and,  unless  it  is  clearly  xmderstood,  surprises  you  more  profoundly 
and  completely  at  times  and  upsets  calculations  more  disastrously 
than  any  subject  of  which  I  know.  I  have  known  men  who  would 
talk  about  it,  and  who  would  make  a  suggestion  that  would  solve  the 
difficulty  almost  with  a  wave  oif  the  hand — and  they  were  honest 
about  it.  They  thought  it  was  easy,  but  they  did  not  imderstand  it. 
As  the  Arabs  say,  it  was  a  case  of  ''He  knoweth  not,  and  knoweth 
not  that  he  knoweth  not." 

Now,  I  think  when  we  are  going  to  dig  into  a  technical  matter  that 
we  all  want  to  know  we  are  talkmg  about  the  same  thing — and  I  do 
not  think  we  have  always  been  doing  that  in  this  hearing.  There  has 
been  a  great  deal  of  talk  about  the  cost  jper  horsepower,  and  a  lot  of 
other  things  here,  on  which  I  do  not  thmk  the  mmds  met  at  all.  I 
am  sure  some  people  meant  one  thing  and  others  meant  something  else. 
Therefore,  it  seems  to  me  that  I  ought  to  say  something  about  it. 

It  mi^ht  cost  $60  a  horsepower  to  develop  power,  for  instance,  at 
the  Pacific  Light  &  Power  Co.'s  plant  at  Big  Creek;  but  the  cost  might 
be  $300  per  horsepower  bjr  the  time  it  got  down  to  Los  Angeles,  or 
it  might  be  $400  oy  the  time  it  got  to  the  customer.  Now,  which 
one  of  these  "horsepowers"  are  we  talking  about,  and  did  we  take 
into  consideration  the  horsepower  lost  in  getting  down  there  ?  Are 
we  always  using  the  same  language  in  this  discussion  ? 

A  lot  of  questions  were  asked  about  what  was  the  price  per  kilo- 
watt hour  of  power  in  this  place  or  in  the  other  place,  or  the  price 
Fer  horsepower  here  and  the  price  per  horsepower  there.  Unless 
know  the  particular  conditions  so  as  to  get  some  idea  of  what  the 
man  is  talkmg  about,  when  he  tells  me  ne  receives  so  much  per 
kilowatt  hour,  or  so  much  per  horsepower  for  something,  that  infor- 
mation is  not  sufficient  to  determine  whether  or  not  he  is  ^ettinj^  an 
exorbitant  price  or  is  selling  it  at  a  loss.  I  am  left  in  just  about 
the  same  uncertainty  as  if  somebody  was  .trying  to  tell  me  about 
length  or  speed,  and  said  ''it  was  as  long  as  a  string''  or  ''as  fast 
as  a  bird  can  fly.  **  I  think  we  all  have  some  very  general  idea  of 
how  long  any  string  is  that  we  have  ever  seen  or  how  fast  a  bird  can 
fly;  but  It  is  not  very  definite. 
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To  illustrate;  suppose  you  are  simply  told   that  Joho  J<>n«-<»  .« 
being  charged  $24  per  horsepower.     Is  John  Jones  near  the  p«»m.- 
house  at  Big  Crook,  or  is  he  250  miles  away  at  Los  Angeles  T     I3  t:  * 
investment  $60  per  horsepower  at  a  location  near  the  nower  s»t*r:  :, 
or  is  it  $400  per  horsepower  for  delivery  at  the  end  of  a  Uiw-ten-**-  •. 
distributing  line  250  miles  away?    Is  this  price  of  $24  based  uj-  ' 
(1)  the  average  use  of  power    as  measured  in  kilowatt  hours    a:.  '. 
actually  used  oy  Jones,  regardless  of  the  time  of  use,  the  rate  of  !-• 
or  average  use,  as  compared  to  the  maximum  use;  or  (2)  is  tliis  p«>vk 
sold  on  a  Hat  rate,  based  upon  the  highest  peak  during  the  vt-.k* 
regardless  of  the  average  use?    If  it  was  based  upon  (I),  or  •    ■ 
kilowatt  hour  plan,  regardless  of  load  factor,  then  we  ought  to  k'.  * 
what  was  the  actual  load  factor  or  average  use  of  the  parti*  .  ^' 

Slant  investment,  held  every  minute  during  the  year,  for  the  u-*- 
ones.     If  Jones  used  the  full  power  24  hours  a  day,  and  contii. 
ously  through  the  year,  every  kilowatt  of  maximum  demand  « 
Jones's  premises  would  produce  8,760  kilowatt  hours  as  recorded  '  • 
the  year  by  the  wattmeter —this  would  be  for  100  per  cent  ^  •- 
factor  or  average  use  of  the  maximum  demand.    This  is  the  Kk-  • 
upon  which  the  company's  investment  is  made,  except  when  t!  ■ ' 
is  a  gain  due  to  diversity  factor ;  and  there  is  no  diversity  factor  in  r*.-- 
where  the  customers  full  power  is  used  continuously.    ()n  the  oti.*  - 
hand,  if  Jones  used  this  power  an  average  of  only  one  hour  per  d  aj.  ti 
to  produce  the  same  8,760  kilowatt  hours  as  shown  by  the  sanie  n:*'t«  - 
it  would  require  holding  plant  capacity,  with  corresponding  in^r;*: 
ment,  for  24  times  as  mucn  horsepower  for  the  use  of  Jones  as  n  * ' 
have  been  required  if  Jones  had  used  only  1  kilowatt  peak,  but  u^ 
it  continuously. 

Without  further  information,  you  are  expected  to  have  some  i«"'j» 
as  to  whether  the  company  is  charging  Jones  too  much  or  too  hr 
for  the  service.    Twenty-four  dollars  per  horsepower  for  100  per  <■» .  * 
or  continuous  use  at  a  point  near  the  power  station,  might  be  a  ^  *  ' 
liberal  price  to  the  company,  as  the  investment  invoIvM  is  only  $ 

Jer  horsepower;  whereas  $24  per  horsepower,  figured  for  deliven  - 
ones  on  low-tension  distributing  system,  ana  (or  an  average  of  o* 
one  hour  per  day,  and  figured  on  the  ordinary  integrating  wattnn*'-  * 
basis  (which  is  ordinarily  used  for  computing  charges  for  servirr  : 
residences)  would  mean  gross  receipts  to  the  company  of  only  $1  i ' ' 
horsepower  maximum  demand,  less  a  deduction  for  line,  transfon.  • 
tion,  and  distribution  losses.    These  losses  would  probaolv  be  aK   ' 
40  per  cent,  thus  leaving  tlie  net  amount  received,  say,  GO  cent^  ;  * 
horsepower  per  year  of  maximum  demand  at  tne  power  statj- 
Against  an  investment  cost  of  $(>0  per  horsepower  in  the  first  instb:.' 
we  would  have,  in  the  latter  instance,  24  times  60,  or  $1,440.  ^  - 
power-house  investment  cost  per  metered  horsepower  sold  to  Ji^*  -^ 

£lus  (on  the  assumption  of  $400  per  horsepower  total  investment  r*-^ 
340  per  horsepower  for  the  24-liorsepower  of  transformer,  tra» 
mission,  and  distribution  capacity  needed  in  this  case,  or  a  toud 
$*J,r>00   per  integrating  wattmeter  horsepower  investment  cost  f  ' 
6te|>-up,  transmission,  step-down,  and  distribution  investment.  ^  ' 
the  metered  1  horsepower  per  year  actually  consumed  by  Jones  st '  * 
end  of  the  low>voltage  distributing  lines  2r>0  miles  awa3\     Stat<^: 
anotlier  way,  this  income  of  $24  per  year  per  horeepower  may  req .' 
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an  investment  by  the  company  in  one  case  of  $60  per  horsepower,  and 
in    the  other  case  of  $9,600  per  horsepower,  exclusive  of  losses  in 
transmission  and  distribution,  which  would,  of  course,  be  ruinous 
business  for  the  company.     AVe  have  in  one  case  an  income  of  $24 
per  horsepower  year  flat  rate  measured  on  peak  basis  near  the  power 
nouse  to  pay  a  return  on  an  investment  of  only  $60.     In  the  other 
case,  excludmg  tor  the  moment  (for  the  sake  of  smiplicity)  the  various 
losses,  we  have  a  return  on  the  wattmeter  basis,  stated  to  be  $24  per 
horsepower  year,  but  which  is  really  only  $1  per  horsepower  maximum 
demand  at  the  customers'  premises,  more  than   2o0  miles  away. 
%Vhen  we  take  into  consideration  that  this  delivered  power  to  the 
ciistomer  may,  after  deducting  losses,  be  not  more  than  60  per  cent 
of  the  g[enerated  power,  we  see  that  our  equivalent  income  per  horse- 
power, if  based  on  flat-rate  peak  measurement  at  the  power  station— 
the  same  as  was  done  in  the  other  case— now  only  becomes  about  60 
cents  per  horsepower  vear.    AMiich  horsepower  have  we  had  in  mind 
so  far  in  this  hearing  f 

We  all  know  that  the  investment  is  based  on  the  highest  peak  load 
at  any  time  within  the  vear,  and  it  is  this  highest  peak  load  for  which 
the  companv  must  make  the  investment.  This  is  exactly  the  same 
as  if  you  asked  a  hotel  to  put  on  an  extra  story  for  your  use ;  you  to 
have  the  keys  to  all  the  rooms  and  to  use  all  or  any  part  of  them  at 
your  pleasure  and  at  any  moment.  It  makes  a  great  deal  of  difference 
to  the  hotel  man,  from  an  investment  standpoint,  if  you  are  paying 
at  the  rate  of  so  much  per  day  for  the  use  of  all  the  rooms  on  that 
floor,  whether  you  use  these  rooms  30  days  per  month  or  1  day  per 
month  or  1  day  per  year.  The  investment,  taxes,  insurance, 
depreciation,  and  obsolescence  are  exactly  the  same  in  both  cases 
whether  the  full  faciUties  are  used  every  day  or  not  at  all;  no  one  can 
tell  if  the  rate  of  $24  per  horsepower  year,  or  the  hotel  rate,  is  fair 
unless  all  the  circumstances  are  known  and  considered. 

It  is  the  same  thing  with  Mr.  Ryan.  Mr.  Ryan  stated  that,  on  the 
average  use  or  meter  basis,  the  Milwaukee  road  pays  $35  per  horse- 
power year,  and  on  the  peak-load  basis  they  ^arantee  to  pay  only  $21 
per  horsepower  year.  That  means  the  railroad  ^arantees  to  use 
on  an  average  only  60  per  cent  of  the  inrestment  which  Mr.  Ryan  had 
to  make  ana  to  hold  tnere  every  minute  for  the  railroad  to  use. 

You  might  charge  residence  consumers  10  cents  per  kilowatt  hour 
and  get  less  net  out  of  it  per  horespower  year,  or  per  dollar  invested, 
than  if  vou  had  a  24-hour  365-days-in-the-year  customer  and  charged 
him  half  a  cent  a^ kilowatt  hour. 

I  have  heard  a' customer  say,  '*  Why,  here,  my  residence  is  paying 
10  cents  per  kilowatt  hour.  Ihat  is  an  enormous  price.  Our  cement 
mill  down  there  (which,  by  the  way,  averages  90  per  cent  use  of  the 
maximum  demand  and  is  also  a  large  unit)  only  pays  5  mills  per  kilo- 
watt hour.*'  Now,  you  look  up  the  records  and  find  the  cement  mill 
is  actually  paying  on  peak  measurement  $29.42  per  horsepower  year. 
You  look  up  the  residence  records  and  you  find  that  this  costumer'e 
average  bill  for  the  vear  was  somewhere  between  $8  and  .perhaps  $14. 
Then  you  go  to  the  books  and  compute  your  annual  overhead  expense 
per  customer  for  reading  the  meters,  testing  the  meters  under  the  public 
service  rules,  rendering  the  bills,  keeping  your  books,  collecting,  etc. ; 
and  you  will  find  that  the  average  cost  is  ft-om  $10  to  $15  per  customer; 
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SO  that  although  the  customer  paid  10  cents  per  kilowatt  hour  he 
really  produced  no  net  revenue  for  the  company,  because  it  took  hi* 
entire  till  to  pay  overhead  charges  without  1  cent  allowance  for  int«-- 
est,  dividends,  taxes,  or  depreciation,  or  1  cent  for  the  power  delireriHl 
I  am  only  mentioning  this  to  show  you  something  of  the  pitfalls  in 
figuring  out  this  business,  unless  we  get  down  to  terms,  and  mh^^ 
conditions,  in  each  case,  which  every  one  understands. 

I  will  make  one  more  illustration,  suppose  the  Big  Creek  pUnt, 
which  is  250  miles  from  Los  Angeles,  had  been  built  by  the  Govern- 
ment, which  operated  it  and  put  the  current  on  the  wire  for  your  use 
and  free  of  cost.  It  might  pay  to  send  power  down  to  Los  Angeles 
under  certain  conditions  of  use,  and  under  others  it  might  not.  lou 
xnight  use  a  very  large  nimiber  of  kilowatt  hours  in  a  very  abort 
time,*  and  thus  by  tying  up  the  investment  for  short  peak-load  work 
make  the  whole  investment  unprofitable.  You  might  get  power  fre« 
at  Big  Creek  and  still  it  might  cost  you  $10  per  kilowatt  hour  to 
deliver  it  at  the  end  ojt  a  dbtributing  line  in  the  suourbs  of  Los  Angeles. 
Your  expenses  are  practically  fixed,  regardless  of  load  factor  or 
average  use  of  the  investment.  Therefore  how  much  it  costs  per 
kilowatt  hour  unit  naturally  depends  upon  how  many  units  of  elec- 
tricity there  are  over  whicn  you  can  aistribute  the  expense.  Tike 
rate  per  kilowatt  hour  is  the  total  cost  divided  by  the  number  of 
kilowatt  hours  and  ^ou  can  readily  see  that  if  a  very  small  or  infini* 
tesimal  number  of  kilowatt  hours  is  transmitted  over  a  system  built 
at  large  investment  cost  the  rate  per  kilowatt  hour  must  be  very 
large  and  may  approach  the  infinite.  This  is  just  an  extreme  cose, 
of  course,  to  illustrate  my  point — that  is,  the  supremo  importance 
of  volume  and  of  load  factor  or  ratio  of  average  use  of  power  to  the 
maximum  demand. 

Ordinarily  the  investment  and  other  cost  in  a  hydro  plant  are  ex- 
actly the  same  whether  you  use  the  full  plant  capacity  for  five  minutes 
or  24  hours  per  day.  Tnerefore  the  more  you  tie  these  plants  together 
and  through  diversity  get  a  larger  average  use  of  the  investment  and 
consequently  generate  more  units  per  dollar  investeo,  the  lower  the 
costs.  By  this  plan  the  savings  of  investment  and  water  which 
would  otherwise  go  to  waste  usually  far  exceed  the  costs  of  con- 
necting the  plants  by  transmission  lines. 

I  thmk  tlukt  really,  if  wo  want  to  get  down  to  brass  tacks,  and  ilo 
something  practical  in  this  matter,  tno  only  way  to  do  it,  from  the 
people's  standpoint,  is  to  get  the  groat^^st  possible  development  at 
the  lowest  i)Ossible  cost,  and  then  have  the  people  say,  "  We  will  pay 
you  a  certain  return  on  that;  and  we  are  going  to  see  that  you  (fot 
jour  investment  hack,  as  far  as  we  can  control  it  without  guaranUn^mg 
or  doing  it  ourselves;  we  are  going  to  help  you  and  prot4»ct  j'our  in- 
vestment in  every  way  practica))le;  and  we  expect  you  to  serve  ira 
corn^pondingK'  well." 

I  would  go  nirther  than  that,  and  say  that  if  Jones  or  Brown,  or  a 
particular  company,  showed  very  exce))tional  zeal  and  ability  in 
getting  the  price  down  and  givuig  good  S4>r\'ice^  and  in  liberally 
extending  his  Ihies  into  the  surrounding  communities  to  build  up  the 
State,  I  would  allow  a  Uttle  bit  more  Uian  the  amount  ho  would  get 
as  a  mere  time  server.  This  would  be  a  personal  incinitive  to  spur 
tfie  operators  on  to  individual  excellence. 
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Now.  it  seems  to  me,  Senators,  that  if  we  want  to  get  capital  to  use 
public  lands  for  water-power  development,  we  must  go  at  it  in  a  broad 
way  and  in  a  liberal  spirit.  We  ought  to  work  out  some  plan  that 
will  be  fair  alike  to  the  Government  and  the  people  and  the  State  and 
the  consumers  and  the  investors.  And  I  do  not  see  how  that  can  be 
done  unless  we  put  all  these  power  companies  on  a  parity.  It  should 
not  make  any  ai£ference  in  practical  operation  whether  the  Govern- 
ment owns  the  land  or  does  not  own  it;  out  if  you  are  going  to  regulate 
intrastate  or  interstate  business,  regulate  it  all  alike — m^e  the  rules 
the  same  for  steam  plants,  water  pumts,  or  whatever  kind  of  plant  it 
is.  It  should  not  make  any  difference  in  the  law  whether  you  run  a 
railroad  with  steam,  with  electricity,  or  with  gasoline;  put  all  public 
service  on  a  parity — be  fair  to  the  western  people.  It  seems  to  me 
that  that  is  the  way  to  get  at  this  thing.  Any  conditions  that  you 
put  on  the  the  use  of  Government  lan(&,  that  are  going  to  frighten 
capital,  that  are  going  to  make  operation  difficult  or  hazardous  in  any 
way,  are  just  to  that  extent  going  to  deter  people  from  using  them. 

Now,  I  take  it  that  we  are  all  conservationists — ^real  conservation- 
ists, I  mean — the  conservation  you  see  in  the  hydroelectric  operation 
of  the  Butte,  Anaconda  &  Pacific  Railway  shown  at  the  top  and 
bottom  of  that  picture  over  there  [indicating].  I  do  not  mean  the 
picture  in  the  center  there,  where  five  locomotives  emitting  black 
clouds  of  smoke  are  trying  to  pull  eight  passenger  coaches  and  three 
bftj^age  cars  over  the  Wasatcn  Range.  I  do  not  think  anybody  in 
this  Congress  to-day  wants  the  latter Icind  of  conservation,  which  has 
been  thrust  upon  us  by  well  meaning  but  visionary  and  wholly 
impracticable  theorists.  If  we  are  going  to  encourage  the  practice 
of  conservation  by  using  water  power  and  not  unnecessarily  using 
coal,  there  should  be  no  incubus  put  on  the  use  of  the  Government 
landis  for  pubUc  purposes. 

The  trouble  has  not  been  about  the  Uttle  tax  which  has  been  levied 
so  far.  Just  as  Mr.  Ryan  said  this  morning,  it  is  not  bothering  the 
publie-eervice  compames;  they  naturally  and  necessarily,  under 
ri'gulation,  pass  it  on  to  their  consumers.  Therefore  the  legislators 
are  dealing  with  the  consumers.  If  they  want  the  consumers  to 
pay  the  tax,  and  if  they  prefer  to  raise  a  revenue  by  taxing  a  business 
instead  of  taxing  property,  and  the  people  who  are  thus  involved  with 
Government  lana  will  stand  for  such  special  taxes,  that  is  a  matter 
wholly  between  the  legislators  and  the  people.  It  must  be  realized 
that  people  patronizing  plants  involving  the  use  of  Government  lands 
must  pay  this  tax  as  a  burden  in  addition  to  those  which  the  patrons 
of  other  power  plants  must  pay. 

The  tax  feature  does  not  mterest  me,  unless  made  so  high  that  it 
restricts  the  use;  because  if  it  restricts  the  use  it  restricts  the  develop- 
ment of  the  section  in  which  we  are  operating,  in  the  first  place ;  and 
in  the  second  place,  it  sometimes  happens  that  50  cents  or  SI  per 
horsepower  Federal  tax  might  determine  whether  you  would  put  in 
water  power  or  steam..  Consequently,  it  seems  to  me  that  all  of 
those  things  should  be  considered.  Ibut,  so  far  as  the  investor  is 
concerned,  he  does  not  care;  he  must  get  his  returns  anyhow,  no 
matter  what  the  tax  is,  so  long  as  it  does  not  throttle  a  great  deal  of 
the  business  and  make  it  impossible  to  grow  and  develop  new  ter- 
ritory and  take  on  new  lines  of  business,  and  get  more  volume  and 
thus  reduce  cost  to  the  people. 
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If  the  Fedoral  tax  is  not  intended  as  a  revenue  measure  then  !'»■  • 
is  no  possible  excuse  for  it.  Any  Federal  tax  must  be  in  adciitiot.  •• 
State  taxes  as  the  State  can  not  legally  levy  special  taxes  on  a  f»hr 
ticular  company  but  must  tax  all  power  companies  uniformly.  Tj 
idea  that  tne  Federal  Government  is  levying  a  special  tax'  on  ti  • 
plant  output  in  order  to  reduce  the  cost  to  the  consumer  is,  of  oc^ur** 
too  absurd  to  be  seriously  considered  by  anybody. 

But  the  one  thin^  that  does  affect  the  investor  in  another  war,  an  i 
is  absolutely  vital,  is  section  5  of  the  bill,  which  I  hope  the  Sena*.  •- 
will  consider  very  carefully.  Suppose  a  company  had  15,  or  20,  or .  . 
plants.  Take  the  Pacific  Gas  &  Electric,  for  example,  as  an  iUu^tm- 
tion — merely  because  it  has  a  lot  of  plants.  Suppose  some  burdri.^* 
were  imposed  which  they  thought  especially  objectionable,  and  tlw«^ 
burdens  were  imposed  as  in  this  bill  only  because  a  partk-uU: 
deyelopment  uses  a  few  acres  of  Government  land,  and  suppose  t).^; 
in  addition  to  giving  the  Government  an  option  t^  take  over  li.- 
particular  project  in  which  Government  land  is  involved  and  *«rs 
conditions,  under  the  terms  of  the  bill  as  written,  which  prevent  t! 
company  from  claiming  any  value  for  the  real  estate  beyond  }*•« 
original  purchase  price  no  matter  when  bought,  and  at  the  some  tin.r 
maKes  it  very  probable-  -under  the  terms  of  tne  bill  -that  the  roiu- 
pany  wall  not  be  able  to  get  back  its  investment  in  the  other  propert  v. 
and  then  suppose,  as  in  this  bill,  the  developer  is  further  coerc4Hl  (v 
being  forced  to  agree  that  these  onerous  and  dangerous  terms  <^h Ji 
be  extended  to  the  entire  system.  As  I  read  the  bill,  the  Pacific  itn> 
&  Electric  Co.,  for  instance,  would  be  deprived  of  any  enhancement  i: 
value  of  its  other  real  estate  amounting  to  sometning  over  41i,L'|'- 
acres  and  having  a  value  to-day,  I  am  told,  of  over  S12,000,CXX),  a!:>i 
including  very  valuable  city  real  estate  for  offices,  substations,  an^i 
powerhouses  m  Oakland,  Sacramento,  Stockton,  San  Francisco,  tuA 
elsewhere.  Some  of  this  property  was  probably  purchased  as  far  ba4'& 
as  30  years  ago.  Is  it  reasonable  to  suppose  that  the  stockholder* 
of  any  company  will  ever  consent  to  an  investment  involving  the  u-<- 
of  a  iow.  acres  of  Government  land  if  by  doing  so  all  these  onen»ii-« 
conditions  must  be  attached  to  and  injected  into  their  whole  property 
system  which  they  have  pioneered  ana  owned  for  more  than  a  quart  «r 
ot  a  century?  it  the  onerous  conditions  are  localized  they  miiztii 
say,  ''Well,  we  have  $60,000,000  or  $80,000,000  invested  in  all  our 
plants;  we  can  afford  to  take  a  speculative  chance  or  ramble  una 
million-dollar  hydro-installation  with  a  reservoir  which  iloods  a  ft*w 
acres  of  Government  lands.  If  wo  lose  the  reservoir,  we  are  n«»: 
broke,  and  if  we  do  not  lose  it,  it  will  reduce  power  costs  and  help  uiif 
our  consumers  very  materially  -  the  State  commission  will  see  ch.»t 
the  people  get  the  Denelits.'' 

Therefore,  tliey  may  agree  to  the  conditions  which  they  do  not  lik* 
at  all,  if  they  an*  UinittMl  in  api)Ucation  and  there  are  enough  c«>in- 
pensating  advanttigrs  U\  warrant  taking  the  chance. 

Suppose,  howeytT,  as  in  tliLs  billi  you  say  that  in  adilition^  th<*s.*  bur* 
densome  and  dang<Tous  conditions,  afTeeting  small  particular  pro|x  r*. > 
riglits,  must  also  apply  to  the  whoh*  sysU^m.  Then  it  beconv  -«  a 
very  dilTiTcnt  niatt<  r.  This  illustration  may  not  sound  well,  but  1 
think  will  aptly  bring  out  the  poiiit ;  then*  are,  perhaps,  a  gri*at  niAi.\ 
people  who,  i/  the  inducement  is  suificient,  might  bi'  wilung  to  rt-k 
the  tin  of  Uirir  little  finger  by  letting  a  snake  bite  it,  or  by  touchti-.i: 
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^^♦unobody  who  had  leprosy,  or  becoming  infected  with  some  other 
ilreaded  contagious  disr^ase  so  long  as  the  danger  could  be  isolated 
and  confined  to  the  tip  of  that  small  finger.  In  other  words,  they 
nii^Iit  be  willing  to  cut  off  and  lose  the  small  finger  if  necessary;  they 
couJd  still  get  along  pretty  weU.  But  would  any  man  take  that 
chance  if  he  had  to  subject  the  entire  body  to  such  danger? 

Xow,  I  do  not  mean  to  make  this  illustration  in  a  disparaging  or 
odious  way;  that  is  in  no  way  intended;  but  this  bm  goes  far 
beyond  a  particular  project  built  wholly  or  partially  on  Oovernmcnt 
land,  and  undertakes  to  reach  out  and  depreeiatc*  t!.i'  values  under- 
lying millions  of  dollars  worth  of  other  property  which  may  have 
been  in  private  ownership  for  years,  and  has  absolutely  nothing  to 
i\o  with  any  new  development  on  Government  land,  beyond  being 
nonuected  by  wire  lines.  It  seeks,  in  effect,  to  coerce  the  investors 
in  existing  property  to  give  tiie  Government  an  option  on  their  prop- 
erty for  50  years  or  longer.  Now,  options  given  are  not  assets;  they 
are  clouds  on  the  titles;  they  are  liabilities.  This  bill  makes  it  worse. 
by  attempting  to  force  an  option  to  take  over  old,  well  established 
and  very  valuable  property,  under  less  fair  conditions  than  are  now 
guaranteed  to  everv  citizen  under  the  law  and  the  Constitution. 

If  it  be  desired  tnat^  any  Government  land  be  used  for  power  pur- 
poses, and  if  it  be  insisted  that  there  be  retained  in  the  oill  any  of 
the  onerous  and  dangerous  confidcatory  clauses  which  now  appear 
there,  it  is  extremely  important  that  tnese  dangers — ^like  disease  or 
poison — ^be  isolated  and  confined  only  to  the  particular  spot  or  proj- 
ect involved.  These  dangers  should  not  be  forced,  nor  even  be 
allowed  to  spread  over  the  large  and  verjr  valuable  existij^  proper- 
ties now  covering  wide  areas  with  transmission  s^tems.  Tfhese  are 
matters  which  are  infinitely  more  important  to  investment  capital 
than  the  question  of  a  few  cents  or  dollars  per  horsepower  per  year, 
which  the  investor  feels  is  entirely  a  matter  between  the  Govern- 
ment and  the  consumers. 

There  have  been  a  lot  of  conflicting  statements  about  the  under 
or  over  development  of  water  power  and  market  in  California.  It 
was  stated,  among  other  things,  that  the  installed  capacity  of  hv- 
droelectric  machinery  is  something  like  44  per  cent  more  than  the 
maximum  market  demands  of  to-day.  I  think  it  will  help  the 
committee  to  clearly  understand  this  matter  if  I  mention  the  fact  that 
usually  the  installed  machinery  is  somewhat  in  excess  of  the  mini- 
mum stream  flow  power  capacity.  The  reason  for  this  difference  is 
the  necessity  for  having  one  or  more  spare  units  somewhere  on  the 
system,  and  also  the  fact  that  it  is  always  good  business  to  tie  together 
with  transmL^ion  lines  as  many  streams  as  possible.  Some  of  these 
streams  have  a  large  winter  and  spring  flow,  while  others  have  a 
large  summer  and  fall  flow,  due  to  tneir  being  fed  by  a  combination 
of  glaciers  and  lake  storage  reservoirs.  For  instance,  there  might 
be  60,000  horsepower  for  eight  or  nine  months  on  a  winter  and 
spring  flow  stream,  and  yet  the  summer  and  fall  flow  might  drop 
down  to  20,000  horsepower.  Of  course  60,000-horsepower  ma- 
chinery would  be  there  just  the  same.  On  the  other  hand,  the 
glacial  and  lake  storage  stream  might  be  developed  for,  say,  60,000 
horsejwwer  in  the  summer  and  fall,  and  yet  in  tne  winter  the  water 
might  freeze  and  drop  down  to  20,000  horsepower. 
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This  not  only  illnstrates  the  advantage  of  tyin^  streams  together 
but  also  shows  why  the  installed  machinery  capacity  is,  in  the  ^ffTf- 

fate,  much  larger  than  the  aggregate  primary  or  constant  powrr 
uring  the  12-month  period. 

Now,  as  to  the  matter  of  regulation,  I  do  not  think  the  inrfs^lor* 
whom  I  represent  care  whether  they  are  regulated  by  the  State  «*r 
by  the  Feaeral  Government;  they  know  thev  are  goin^  to  be  rr^ra- 
lated.  All  the]^  want  is  fair  dealing  and  a  law  so  plain  that  thr} 
know  what  their  legal  rights  are  before  they  put  in  their  monev 
and  then  an  assurance  that  the  laws  as  to  property  rights  will  r* : 
thereafter  be  chaneed  to  their  detriment.  1  find  that  a  great  man) 
eastern  people  and  a  few  western  people  prefer  Federal  regulation. 
I  find,  however,  that  nearly  all  western  people  prefer  western  regula- 
tion. 

Senator  Nobbis.  State  regulation  f 

Mr.  MrrcHELL.  Yes.    I  think  it  is  only  fair,  however — and  it  i* 
certainly  interesting — to  give  some  of  the  reasons  expre$«ed  for  th« 
preferences. 

Some  of  the  eastern  investors  prefer  Federal  regulation  hccau>** 
costs  a  great  deal  of  money  for  the  oonstimers  to  come  to  Washinpt*'- 
to  push  complaints,  or  attend  public  hearings,  relating  to  ratc«>  a'  i 
conditions  or  service;  and  it  is  thought  that  this  fact  would  be  Uk<'\v 
to  shut  off  many  kicks,  particularly  by  small  communities  who  c^; 
not  weU  afford  the  expense  of  coming  to  Washington.  Even  if  tl.r* 
should  be  overcome  oy  the  Interior  Department  opening  brai  r!. 
offices  in  each  of  the  Western  Stat^^s  and  putting  the  same  in  charge  if 
a  junior  officer  of  the  department  with  power  to  act  promptly  "•. 
the  spot,  some  of  the  easteni  people  stul  feel  that  regulation  r\- 
clusively  by  the  Federal  Cioveniment  would  be  advantaceous.  N-- 
cause  it  would  probably  be  uniform  in  all  the  States  in  which  thu-r 
people  ovm  property.  Besides,  a  doubt  has  been  expressed  an  !•» 
whether  or  not  a  civil  service  official,  or  even  an  appointive  ofRri:\l 
from  Washington,  would  be  as  sensitive  to  local  sentiment  and  «•- 
sires  as  would  be  the  case  with  an  elective  or  appointive  commU^i**: 
under  State  law.  Other  investors  have  expressed  the  opinion  thai 
no  public  service,  whether  privatelv  owneu  or  municipall}*  owiit*' 
can  prosper  and  last  unites  it  is  keenly  alive  to  the  necensities  of  ear* 
local  community  and  whoUv  subservient  to  an  enlightened  lot ... 
public  opinion.  They  say  that  this  policy  can  not  Imj  sucocHsfuMy 
carried  out  unlass  the  regulating  bo(iy  is  likewise  affected  by  pro- 
pinquity and  amenable  to  locel  sentiment;  that  the  State  utilitv 
commissioners  who  expect  to  remain  in  office  must  neceHsarily  l»»'' 
affected  by  the  interests  and  desires  of  the  consumers  on  the  pxMU  <l 
with  whom  the  State  commissioners  must  neciwsarily  bo  m  cl<**e  aril 
continuous  contact. 

Now,  1  think  the  important  thing  to  avoid  is  two  conflicting  juris- 
dictions. There  is  no  difficulty  on  the  question  of  interstate  c<»ni- 
merce.  Of  course,  any  busint»ss  that  is  really  interstate  is  sul>jt^  •. 
to  the  jurisdiction  of  \he  Federal  (Jovemment.  But  if  any  law  h 
made  to  cover  interstate  electric  business,  I  hope  it  will  be  made  a 
general  law  appl>'ing  to  all  power  c^ompanies  aliice,  no  matter  whrre 
situated  or  how  the  power  is  generatea.  I  aLso  ho|)e  that  if  such  a 
law  is  made,  it  will  oe  gone  into  very  carefully  to  provide  for  the 
inherent  differences  between  electric  power  and  freight  and  other 
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commodities  whose  shipments  are  now  regulated  b^  the  Interstate 
Coxmnerce  Commission.  You  may  have  a  power  bne  in  one  State 
that  nms  over  into  another  State— and  tne  modem  tendency  is 
prowing  very  rapidly  toward  having  three  or  four  or  five  States  all 
interconnected  and  interchanging  power  one  with  the  other.  -  Usually, 
there  are  a  number  of  hydroelectric  plants  in  each  State  all  feeding 
into  the  one  system.  This  is  a  splendid  tiling.  I  will  give  you  an 
illustration  of  now  it  works,  if  I  may  digress  for  a  moment. 

There  are  power  lines  which  run  from  Cheraw,  S.  C,  as  far  north 
as  Henderson,  N.  C,  and  they  go  as  far  east  as  Goldsboro  and  Lum- 
l>orton.  Now,  that  company  connects  between  Raleigh  and  Durham, 
X.  C,  with  another  power  company.  This  second  power  company 
goes  on  west  and  cohnects  at  the  Georgia  State  line  with  a  Georgia 
company.  That  particular  Georgia  company  goes  down  through 
Atlanta  to  Newnan,  Ga.,  and  connects  with  another  Georgia  company 
that  goes  down  to  Columbus,  Ga.  It  also  goes  from  Atlanta  to  Rome, 
and  from  Rome  it  goes  north  to  the  Tennessee  line,  and  there  connects 
with  the  Tennessee  company,  which  in  turn  goes  to  Chattanooga  and 
Nashville.  I  do  not  know  now  many  miles  of  line  there  are  cQl  told 
or  what  the  extreme  distance  is,  but  say,  rouglily,  about  1,200  miles. 

This  is  not  a  case  of  common  ownership  at  all:  they  have  interchange 

Eower  contracts.  That  is,  when  one  concern  is  short,  as  may  well 
e  the  case  in  the  dry  season,  its  wires  are  connected  with  the  wires 
of  another  concern  on  entirely  diflFerent  watersheds  which  may  have 
rains  and  plenty  of  surplus  power,  and  perhaps  before  the  siunmer  is 
over  the  conditions  may  be  reversed ;  tney  settle  with  each  other  on 
balances  in  a  manner  somewhat  similar  to  the  settlement  of  banks  in 
clearing  houses. 

Now,  suppose  you  have  a  case  where  the  same  company  has  gen- 
erating plants  in  two  States,  and  these  plants  are  all  connected  to 
the  same  transmi^ion  system  crossing  the  State  line.  If  it  was 
freight  or  express  you  could  handle  the  situation  easily;  you  could 
mane  and  follow  each  shipment  tlurough  to  its  destination,  and  you 
would  know  just  what  you  carried  from  this  State  to  that  State,  or 
vice  versa.  But  in  the  case  of  transmitting  electri  ity  between  dif- 
ferent States  where  power  is  generated  at  each  end  oi  the  line,  you 
put  the  electricity  on  your  wires,  and  one  minute  it  is  going  from  the 
first  State  into  tne  second  State,  and  the  next  minute  perhaps  it  is 
f!:otnj?  the  other  way,  from  the  second  State  into  the  first;  or  perhaps 
It  wfll  go  for  six  months  one  way  and  for  the  next  six  months  go  tne 
other  way.  You  are  generating  and  selling  electricity  in  each  State, 
and  you  can  not  possibly  tell  where  any  particular  part  of  it  comes 
from.  You  may  Know  in  the  aggregate  how  much  goes  one  way  and 
how  much  goes  the  other  way  in  any  given  time  by  the  use  of  proper 
instruments,  but  the  delivery  back  and  forth  across  the  line  is  always 
to  your  own  system  of  wires,  and  with  regard  to  the  particular  elec- 
tricity that  you  are  selling  to  a  particular  man  in  a  particular  town 
vou  can  not  say  whether  it  is  generated  in  one  State  or  the  other 
State.  It  is  exactly  as  if  you  were  at  the  mouth  of  Chesapeake  Bay 
and  you  foimd  a  certain  amount  of  fresh  water  in  the  salt  water,  and 
you  tried  to  determine  how  much  and  which  particular  fresh  water 
came  from  Maryland  rivers  and  how  much  and  which  came  from 
\'irginia  rivers.  " 
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Electricity  is  not  a  commodity,  it  is  a  service;  the  time  or  the  '  «*.r 
of  the  day  when  it  is  rendered,  and  the  rate  (this  means  ^po«l.  t«- 
price)  at  which  it  is  rendered,  is  frequently  much  more  important  i  ■  -. 
the  amount  of  the  service. 

I  once  had  something  to  do  with  a  city  which  wished  to  puL.. 
domestic  water  into  a  reservoir.  It  asked  me  for  a  bid  on  a  strai;:!  i 
kilowatt-hour  basis  for  a  certain  niunber  of  kilowatt  hours  avaiW*!'- 
at  any  time  and  in  any  amount  during  the  year  as  desired  by  tho  cr* 
up  to  the  total  sold.  I  made  a  bid  of  5  cents,  but  I  told  them  if  th*  y 
would  let  me  write  the  specifications  I  would  guarantee  to  bid  1»*-- 
than  5  mills.  They  had  a  large  reservoir  which  held  nearly  a  week  t* 
supply,  therefore  it  was  immaterial  at  what  hqur  the  pumping  m  t.- 
done^  and  I  wanted  to  use  waste  power  after  1 1  o'clock  at  night  to  ' :  • 
this  pump'mg.  And  I  had  quite  some  argument  with  the  city  coui  :. 
of  that  city,  who  did  not  understand  that  electricity  was  a  sen .  f 
and  not  a  commodity.  One  of  them  happened  to  be  interested  in  % 
barber  shop,  and  I  gave  him  this  illustration;  I  could  not  get  it 
through  his  head  any  other  way: 

*' Suppose  I  bought  50,000  shaves  from  you,  would  you  be  willir  ^ 
to  sell  them  to  me  at  a  reduced  price  ?  Your  regular  pnco  is  25  cent-^ 
would  you  sell  50,000  shaves  to  me  at  15  cents  eachf  He  sai>i 
''Yes;  I  will  sell  them  at  10  cents  a  piece."  I  said,  'Tan  I  get  thi -i- 
shaves  at  any  time  I  want  them ?"  He  said,  ''Certainly,  you  can  p»  t 
them  any  time  you  like."  The  council  was  sitting  in  tiie  commit?'* 
of  the  whole,  and  I  suggested  that  they  adjourn,  so  that  we  couM 
draw  up  my  contract  wim  this  barber.  When  we  came  to  draw  tl.*' 
contract,  everybody  was  laughing;  they  saw  a  ioker  somewhere.     I 

Sut  in  the  contract  that  I  wanted   50,000  snaves  and  I  wmnt^*! 
lem  between  the  hours  of  12  and  half  past  12  on  Christmas  evo 
tle  then  saw  the  point.    [Laughter.] 

I  would  liko  to  caU  tho  attention  of  the  committee  to  tlu*  vorj*  n 
portant  fart  that  monoy  is  of  much  proatcr  iniportanro  m  the  waf*  r 
power  business  than  in  othor  Inisincssos.  as,  for  instaiK-e,  lh«»  m-  '• 
cantilo  husln(^ss. 

I  can  not  ^ivo  you  tho  idea  any  lH»tt(T  than  1)V  roadini:  an  exlrn  : 
from  an  addnss  whirli  I  delivered  In^fore  the  Tnm«<mission  Stvt.M'. 
of  the  National  lOleetrie  Ijii^ht  Assoelation  on  April  S.  l!M!: 


Again,  let  us  compare  the  investment  necessary  in  the  two  cla«es  of  buanaM  in 
order  to  get  a  clearer  comprehension  of  the  siihject — 

I  was  sj)eakin'r  at  the  time  of  a  men-antile  hnsiiioss  and  a  jM»u-r 
business 

Actual  experience  shows  that,  averaged  o\er  a  term  of  yoarv,  ther^  ta  rK|uirNl  m 
generating;,  transmitting,  and  distriltutint!  hydroolectncity,  Vi  to  $10  inxevtipcnt  t>  r 
every  dollar  of  annual  ^^ruRS  rei^eipts  c^llocti^d.     In  other  words,  hydroelec-trir*  t  on«- 
panies  require  from  6  years  to  10  >ear9  to  turn  o\or  their  (*apital  ome.  whenpa*  m»J  n 
mercantile  establishments  turn  over  their  capital  from  four  to  eight  times  tn  r»  t 
year.    Sup|M>i«o.  for  the  sake  of  illustration,  tliat  it  tAkes  |<}  h> droeMM^tric  in\e«tiii«  t.t 
to  Kct  II  per  anuum  irrom  re\onuo.     This  means  that  it  would  take  six  yvmn'  rr^>^ 
receipts  to  e<iual  the  capital  in\c8tod.    On  the  other  hand,  if  a  merrliant  turns  c    ••r 
his  capital  six  times  in  eaih  year  (tliat  is,  <^no<'ts  $<1  annual  groMi  reioipts  Un  e\<*r, 
|1  capital  iu\ostc(l)  he  turns  o\er  his  capital  'Mi  times  as  often  as  the  bydruric**  tn. 
com}>auy,  and  1  i>er  cent  profit  to  tho  menhant  on  ea4*h  sale  will  yield  him  aimu«  h 
per  year  on  his  capital  invented  as  M*  per  <-ent  profit  on  the  hydroele<'trir  compai.^ 
sales.     In  other  wonls.  on  thei«o  opera tini:  ratios,  to  make  tho  same  annual  prutit   i't.^ 
hydroelectric  com|>any  must  tn\est  M  times  as  much  as  the  merdiant  even  if  iL« 
latter  does  business  upon  the  unusually  low  prolit  margin  of  1  per  cent.    How  uai.> 
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people  realign  liow  ntrongly  the  economical  development  of  water  powers,  and  the 
oharses  for  theii  serxice  to  consumers,  are  affected  by  the  price  which  must  be  paid 
lor  theur  development  money? 

Something  was  said  about  the  Oregon  Water  Code  in  these  hearing 
the  other  day,  ,and  it  occurred  to  me  that  there  are  certain  facts  m 
reference  to  that  code  which  it  might  interest  the  committee  to  have 
brought  out.  I  happen  to  know  a  good  deal  about  that  code,  why 
it  was  formed,  and  how  it  worked.  1  want. to  say  that  in  this  case, 
and  in  a  great  many  other  cases — for  instance,  under  the  Ontario 
law  people  have  said  the  laws  are  splendid  and  are  giving  perfect 
satisfaction  and  developments  are  going  ahead  under  them  when, 
as  a  matter  of  fact,  sucn  is  not  the  case.  Some  gentleman  sent  a 
telegram  here  the  other  day  to  Mr.  Merrill,  showing  enormous  devel- 
opment alleged  to  have  been  made  under  the  new  Ontario  law.  My 
advices  are  that  that  is  not  correct,  when  you  analyze  down  to 
the  meat  of  it.  In  other  words,  there  have  been  develo])ments  up 
there,  but  I  am  told  they  were  developments  where  the  rights  were 
acquired  under  the  old  law  and  not  under  the  new  law.  It  is  true 
the  developments  have  been  made  since  the  new  law  went  into  effect, 
but  the  law  was  not  retroactive. 

In  Oregon  I  know  that  is  the  case.  We  have  two  classes  of  States 
in  the  West,  so  far  as  their  systems  of  water  laws  are  concerned.  One 
consists  of  the  Roman  law  States,  created  from  the  Mexican  cession 
and  the  Louisiana  Purchase.  All  the  other  States  that  came  into 
the  Union  were  conmion-law  States,  and  in  these  latter  States  the 
riparian-rifi^hts  law  prevailed,  the  same  as  in  Massachusetts  or  Vir- 
ginia, until  changea  later  by  constitutional  or  statutory  laws.  The 
result  was  that  until  about  1891 — when,  I  think,  the  law  was  passed 
in  Oregon — the  riparian  law  was  in  effect,  and  by  that  act  the  State 
went  over  from  the  laws  of  riparian  rights  or  the  common-law  doctrine 
to  the  Roman  law  or  the  doctrine  of  appropriation. 

Now,  clearly,  Oregon  could  not  pass  any  law  taking  away  riparian 

{ightSi  which  bad  a&eady  become  vested  property  running  with  the 
and  patented  prior  to  the  enactment  of  this  Roman  law  or  appropria- 
tion doctrine.  Well,  what  was  the  result  ?  A  great  many  streams 
in  Oregon  where  there  are  water  powers  were  on  lands  that  were 
already  patented  before  this  law  was  changed.  The  owners  of  those 
lands  were  the  riparian  owners  of  the  water  that  flowed  by  their 
lands,  just  as  much  as  they  are  in  Massachusetts,  or  in  Eujgland. 
Nobod^p'  could  get  it  awav  from  them  under  an  appropriation  or 
otherwise,  except  by  purcnase  or,  of  course,  by  condemnation  for 
a  public  use. 

Now,  my  company  has  furnished  the  money  for  a  number  of  devel- 
opments in  Oregon.  Not  a  single  one  of  them  is  on  land  under  this 
new  law.  Every  one  of  them  is  on  land  which  had  been  patented 
before  the  enactment  of  this  law,  and  the  company  has  an  absolute 
and  complete  title  to  that  water  as  riparian  owners,  as  fully  as  it 
could  have  in  any  riparian  State  on  eartn. 

About  two  years  ago  the  Pacific  Power  &  Light  Co.,  which  does 
business  both  in  Oregon  and  Washington,  and  which  has  about  450 
miles  of  transmission  lines,  serving  a  niral  territory  uith  many  irri- 

fation  power  pumping  plants,  found  that  it  noe<leil  more  power. 
t  was  a  question  wnetner  the  company  would  develop  the  additional 
power  on  the  Walla  Walla  River  in  Oregon,  or  at  one  of  several  avail- 
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able  sites  in  Washington.  Engineers  were  directed  to  look  into  tbi» 
matter  to  determine  which  was  the  best  power  site  for  tbo  purposm 
of  the  company,  and  after  an  investigation  they  reported  that  the 
most  desirable  site  for  its  purposes  was  on  the  Walla  Walla  River. 

Then  the  lawyers  of  the  company  took  up  the  legal  questioDs  in* 
volved  and  examined  into  them,  and  they  said  to  the  company/'AJI 
right,  you  may  locate  there,  but  if  you  do  we  wiD  have  to  say  in  tht» 
opinion  which  you  want  in  connection  with  the  sale  of  the  aecuritit*^. 
tnat  you  have  no  perpetual  right  to  use  this  power,  but  have  only  a 
40-year  tenure  under  the  Oregon  Water  Code,  because  the  lanfinn 
which  that  water  power  plant  must  go  was  patented  since  the  enact- 
ment of  the  Oregon  water  law.*'  The  matter  received  cart^ful  altera- 
tion by  the  financiers,  and  after  much  discussion  the  company  went  ov^r 
to  the  Washington  side,  made  an  investment  of  nearly  Sl,0(>0,(Mii) 
there,  and  did  not  got  as  good  power  plant  as  could  have  been  ob- 
tained in  Oregon.  That  was  done  because  they  could  sell  the  aecun- 
ties  of  the  company  so  much  better  when  the  plant  was  locatetd  in 
the  State  of  Washington,  where  water  rights  are  good  as  lon^  as  us^hJ. 

Senator  Norris.  i  ou  say  that  the  riparian  law  was  originally  en- 
forced in  Oregon  ? 

Mr.  Mitchell.  Yes;  the  riparian  law  was  efTeotive  in  both  Wafth- 
ington  and  Oregon,  originally,  and  is  in  force  in  both  States  to-day 
as  to  lands  patented  before  the  adoption  of  the  constitution  in  Waah- 
ington  and  the  passage  of  the  new  water  law  in  Oregon.  In  \^  aah* 
ington,  after  the  adoption  of  the  new  constitution,  the  Roman  law 
of  appropriation  went  into  effect,  but  of  course  that  only  affnt^ 
lands  subseauently  patented. 

In  general  the  Oregon  Water  Code  is  excellent.  It  has  done  a 
^eat  deal  of  good  in  the  way  of  straightening  out  water  titles.  I  am 
informed,  however,  that  the  framers  of  that  Taw  have  concluded  that 
the  provisions  relative  to  water  powers  ought  to  be  changed;  and  I 
thintc  in  reaching  that  conclusion  they  were  influenced  by  the  ffame 
reasons  that  governed  in  the  specific  iflustration  I  have  given.  They 
do  not  want  to  have  to  pay  nighor  interest  rates  or  nigher  powtT 
charges  or  to  have  higher  amortization  charges  by  reason  of  the 
limited  and  comparatively  short  tenure  provided  by  the  present  law. 
They  now  say  that,  as  long  as  a  man  uses  the  water  for  the  puhli«* 
ooa,  he  ought  to  have  the  unquestioned  right  to  use  it,  and  that  thi** 

w  ought  to  be  changed.  I  undei^tand  that  a  bill  is  now  beiii^r 
drafted  to  bring  before  the  I^egislature  of  Oregon  with  the  view  of 
changing  not  onTv  the  short  term  part  of  this  law  and  making  it  indt^ 
terminate,  but  of  putting  the  use  of  water  under  State  rofnilaliou. 

I  think,  however,  in  referring  to  the  Orejjon  law,  it  mig^t  be  well 
to  say  that  the  framers  of  the  law  intended  it  to  l)e  absolutely  to  the 
best  interest  of  the  State  and  of  the  developers  who  do  things,  and  it 
htis  worked  out  that  way  except  as  to  water-power  tenurra.  I  would 
like  to  read  to  the  committee  on  extract  from  page  7  of  the  On*gi>n 
water  law,  showing  the  charges  for  power: 

Twt»nty-fivo  centa  for  i*9u''h  t)uH>nairal  honu-powiT  up  to  and  includtiuc  100  h«ir**- 
powor,  and  15  cvnlB  for  rath  honnpowiT  in  exrtivi  of  100  up  to  ami  inrludinir  I.cmhi 
non«*powi*r.  and  5  cvnts  for  <*af*h  hf>r8opower  in  cxihib  of  l.OOO  hor«i*pow(*r  up  Co  an*i 
inrludinfi^  2.000  borscpowrr,  and  2  n^nta  for  each  boraepow^r  in  f*xct<fli  of  2,0(iO  lior»'- 
powor. 

These  are  the  charges  per  year;  I  thought  it  would  be  interoating 
to  the  committee  to  see  what  their  idea  oi  chargea  was. 
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Senator  NoRRis.  That  is,  you  would  have  to  pay  these  amounts  to 
the  State  in  the  State  of  Oregon  ? 

Mr.  Mitchell.  Yes;  you  would  have  to  pay  those  charges  to  the 
State,  and  if  you  had  to  have  a  Federal  permit  you  would  have  to 
pay  tno  Federal  tax  in  addition.  Now,  our  people  did  not  go  over  to 
the  State  of  Washington  for  their  additional  power  on  account  of 
those  payments.  That  was  not  it  at  all,  because  there  would  have 
been  no  difTculty  in  passing  those  charges  on  to  the  consumers.  It 
was  the  40-year  business  that  scared  them  out. 

Senator  Norbis.  Well,  would  there  be  any  right  to  a  renewal  ? 

Mr.  Mitchell.  Yes;  there  is  a  provision  in  this  law  that  you  have 
a  preference  right  to  renew,  but  no  provision  is  made  fixing  the  terms 
of  such  renewal,  and  there  is  always  under  such  circumstances  the 
possibility  and  tne  fear  that  the  State  might  exact  confiscatory  terms 
of  renewal.  The  company  would  be  helpless  because  there  is  no  pro- 
vision in  the  law  for  taking  over  the  property  in  case  of  disagreement 
as  to  the  fairness  of  the  terms  of  renewal.  Consequently  the  only 
safe  way,  we  thought,  would  be  to  amortize,  and  the  people  do  not 
take  kindly  to  the  amortization  of  a  whole  plant,  because  it  would 
either  raise  the  rates  for  power  or,  in  any  event,  defer  the  dates  when 
power  rates  would  otherwise  be  lowered,  which  we  always  plan  to  do 
as  our  business  grows.  The  people  want  and  expect  tne  service  to 
be  extended  and  the  rates  to  be  ^adually  lowered,  and  if  tenures  are 
made  free  from  uncertainties  and  made  secure  and  permanent,  and 
plant  amortization  made  unnecessary,  there  is  no  reason  why  the 
people  should  be  disappointed  as  to  any  of  these  matters. 

Senator  Norris.  If  it  were  amortized  you  would  have  to  get  a  very 
good  price  for  it,  would  you  not  ? 

Mr.  Mitchell.  Yes;  but  the  farmer  will  say,  '*Come  and  see  how 
poor  we  are;  we  can  hardly  pay  $2  or  $3  an  acre  for  pumping  water 
on  this  alfalfa  land  as  it  is."  •They  will  say,  ''Posterity  will  get  more 
out  of  this  than  we  will,  because  they  wiU  find  the  soil  already  cleared 
and  irrigated,  communities  estabhshed,  and  land  values  created. 
When  we  came  here  we  found  only  sagebrush,  horn  toads,  rattlesnakes, 
and  coyotes.  This  is  all  in  favor  oi  posterity.  Why  not  (Jo  some- 
thing for  the  pioneer,  who  is  making  all  this  possible?'' 

There  is  one  other  thing  which  i  wish  to  call  to  your  attention. 
In  this  bill  there  is  no  provision  for  appeals  or  judicial  review.  Let 
me  read  you  what  the  Oregon  Code  provides,  and  that  is  in  a  State 
where  the  controlling  authority  is  made  up  of  three  men,  and  not  of 
one,  as  in  this  bill.    JHere  is  tlie  law  of  Oregon  on  that  subject: 

Sec.  5.  An^  person,  finn,  or  corporation  who  believes  himself  or  itself  injured  in 
•ny  nmterial  rignt  by  any  decision  of  the  board  of  control  shall  have  the  right  of  appeal 
from  such  decision  to  the  circuit  court  for  tlie  county  in  which  the  proposed  appropria- 
tion of  water  is  situated. 

That  is  in  reference  to  whether  you  get  your  permit,  or  to  the 
handling  of  it,  or  anvthing  else.  The  board  of  control  can  not 
arbitraruy  refuse  anybody;  if  he  complies  with  what  they  figure 
out  as  being  the  proper  specifications  wnich  refer  principally  to  now 
they  shall  do  the  work  and  not  as  to  the  use  of  the  power,  except 
that  there  are  certain  usee  to  which  preference  is  given  over  others, 
such  as  domestic  purposes,  irrigation,  etc. 

And  there  is  one  very  good  thing  about  this  provision  that  I  have 
read;  it  has  worked  well.    The  people  do  not  complain  that  there  is 
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arbitrary  action.  Some  man  ma^  mako  a  complaint  oti  somo  qur*^ 
tion  ana  the  board  will  say  to  hmi,  "  While  we  think  this  ott<rnt  tv 
bo  done  this  way  for  the  good  of  the  people  of  the  State,  if  you  think 
you  are  being  unfairly  treated,  you  can  go  into  court  and  tfik  f<»r 
equitable  relief."    Sometimes  they  go  into  court  in 


such  < 
but  usually  they  do  not;  but  if  they  did  not  hayo  the  right  to  c^ 
into  court,  they  wotd  1  neyer  cease  making  complaints  and  thinldn:: 
that  they  haye  been  arbitrarily  and  unjustly  treated. 

There  has  been  something  said  in  these  hearings  about  the  qacstion 
of  monopoly. 

Senators,  I  hold  no  brief  for  monopolies  in  the  sense  in  which  that 
term  is  ordinarily  used,  but  eyery  public-seryice  concern  is  inhorontlj 
a  monopoly  in  tne  particular  fiela  which  it  seryes  exclusively.     U  a 

Sublic-seryice  company  is  properly  regulated,  there  is  no  nicirv 
an^er  from  its  being  a  monopoly  in  the  district  it  serves  than  thf^re 
would  be  if  the  State,  county,  or  mimic ipality  carried  on  exartly 
the  same  business  as  a  monopoly  in  that  same  district.  One  is  jicTt 
as  much  a  public  agent  and  servant  of  the  people  as  the  othor  and 
one  is  just  as  responsible  and  answerable  and  amenable  to  the  will  i>f 
the  people  as  the  other.  There  has  been  some  talk  by  advanctnl 
thinkers  that  even  railroad  monopolies  mi^ht  be  justified  in  certain 
cases  and  under  proper  regulations,  but  I  would  like  to  caU  yimr 
attention  to  certain  inherent  differences  between  the  service  of  any 
particular  town  by  one  railroad  as  compared  to  the  service  of  that 
town  by  one  jpower  company,  oven  though  they  both  bo  regulatod 
with  equal  eftectivenoss.  Suppose  wo  take  the  city  of  (*inoiiinati 
for  example.  What  do  we  have  there)  A  few  railroads  running  to 
the  West,  a  few  running  to  the  East,  a  few  to  the  North,  and  a  fow 
to  the  South,  with  perhaps  a  lot  intervening  like  the  spokes  of  a 
wagon  wh(H)l.  All  center  in  Cincinnati.  What  do  they  dof 
Each  and  every  railroad  goes  out  and  opens  up  an  entirely  ntvw  nr 
different  country,  brings  in  now  people  to  trade,  and  brings  in  bu^i* 
noss  and  trade  from  every  direction.  I  want  to  say  that  in  the  Wt"*l 
thoy  like  a  good  many  railroads  and  they  strenuously  object  to  beini: 
called  ^^a  one-railroad  town.''  Thoy  want  railn>a(ls  that  go  to  Cho 
North,  to  the  South,  to  the  East,  and  to  the  Wt««t;  they  want  to 
roach  all  the  cotmti-y  possible. 

People  do  not  have  the  same  objection  to  being  a  one  power  town, 
if  the  community  is  treated  ri^ht  and  we  try  to  treat  tnem  right 
and  I  tliink  all  power  companies  will  try  to  treat  them  right  as  soon 
as  they  lenrn  what  we  have  learned,  and  that  is  that  it  pays  Xa 
please  the  people.  I  have  explained  liow  the  ninny  divoi^ent  rail- 
roads help.  But  suppose  you  ha\e  two  power  linc^,  or  two  strf^t- 
car  lines,  or  two  gas  pipes  or  two  water  mains  running  parallel  up 
and  down  the  same  street,  each  one  of  the  same  character  and  oacn 
equipped  to  fully  satisfy  all  the  customers  on  that  street — what 
possible  use  Ls  tiiere  for  duplicating  those  outfits  t  We  know  that 
it  costs  twic^  as  much  to  bmld  them  both,  and  there  are  two  invent* 
ments  for  one  service  and  two  sets  of  emnloyeos  for  the  one  service. 
People  use  no  more  and  no  less  light  and  power  because  of  the  fact 
there  are  two  companies  operating  there  instead  of  one. 

Senators,  as  I  see  it,  an  exact  parallel  would  be  to  have  on  every 
railroad  train  a  duplicate  mail  car  and  two  sets  of  railway  mail 
employees.     In  every  town  there  would  be  two  post  offices,  one  on 
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one  side  of  the  street  and  one  on  the  other;  there  would  be  two  sets 
of  mail  carriers,  one  in  blue  and  one  in  gray,  and  when  you  got  a 
letter  they  would  both  hold  a  comer  of  it  and  hand  it  to  you.  I  do 
not  think  you  would  get  any  more  letters  nor  would  you  send  any 
more  letters  on  account  of  naving  the  two  mail  services,  but  you 
vould  simply  pay  4  cents  postage  instead  of  2. 

That  is  tne  way  I  look  at  tnis  thing — ^from  the  standpoint  of 
practical  economy.  Of  course  there  are  also  some  economies  due 
to  larger  volume,  if  there  is  only  one  company,  which  may  be 
nearly  as  important  in  reducing  cost  as  the  fact  of  cutting  the 
investment  in  two  if  there  is  only  one  company. 

One  other  thing.  We  were  talking  here  the  other  day  about  dams 
like  the  one  at  Green  River  that  was  to  be  buUt  primarily  to  irrigate 
200,000  acres  of  land,  and  of  the  fact  that  practically  all  of  the  power 
went  to  waste  in  the  wintertime,  and  a  good  deal  of  it  went  to  waste 
in  the  summer  time.  Yet,  in  figuring  out  what  was  the  main  purpose 
of  irrigation  under  the  department's  construction  of  the  law  and  I 
do  not  say  whether  it  is  right  or  not,  because  I  am  not  a  lawyer — 
the  law  was  so  construed  in  the  letter  of  the  Secretary  oi  the 
Interior,  under  date  of  August  21,  1914,  to  the  Commissioner  of 
the  General  Land  Ofl'ce,  as  to  prevent  the  irrigation  company  sell- 
ing the  waste  power  that  the  irrigators  could  not  possibly  use,  the 
substantial  ieflFect  of  the  decision  being  to  limit  the  use  of  the  water 
and  the  power  under  the  grant  to  the  mere  wetting  of  the  soil  of  the 
particular  project.  The  logical  interpretation  of  thiit  is  that  you 
would  have  to  provide  for  the  irrigation  under  one  act  and  the  power 
under  another  act,  and  there  might  be  conflicts  between  the  two 
because  if  you  have  a  permanent  title  on  your  irrigation  plants,  then 
you  could  only  use  your  irrigation  plants  to  wet  your  soil  and  to 
pump  water  on  the  project;  that  is,  wet  the  soil  by  gravity  or  pump 
water  on  it. 

It  seems  to  me  that  the  use  of  water  and  Government  land  for  the 
main  purposes  of  irrigation  ought  to  include  I  do  not  know  how 
the  law  defmes  it,  I  am  talking  as  a  layman  power  to  run  flour  mills, 
to  pump  water  for  domestic  purposes,  for  cooking  your  dinner  ana 
heating  your  home  and  lighting  your  houses  and  running  your  fans, 
for  your  alfalfa  grinders,  for  your  electric  vacuum  cleaners,  your 
incubators,  for  the  electric  raifway  to  haul  the  produce  to  market, 
andforeach  and  every  purpose  for  wliich  you  could  possibly  use  it;  tore 
duce  household  drudgery,  to  encourage  home  building  and  contentment* 
to  spell  a  Letter  country  life.  It  seems  to  me  that  tnese  are,  or  should 
be,  the  main  purposes  of  irrigation  and  that  the  mere  wetting  of  the 
soil  is  only  one  of  the  incidental  necessary  steps  to  reach  the  real  main 
purpose  of  irrigation.  Again,  why  should  not  any  irrigation  proj- 
ect be  allowea  to  reduce  its  investment  and  operating  costs  by 
arranging  with  any  power  company  to  buy  the  winter  power  not 
needed  on  the  project  and  the  surpuis  summer  power  or  to  help  out 
on  the  construction  costs  in  exchange  for  the  waste  and  surplus 

5)ower  ?    If  this  is  a  good  thing  in  iVnzona  and  in  the  Minidoka  and 
ioise  projects,  why  should  not  the  Green  River  irrigation  farmers 
have  tne  same  privilege? 

WhcMi  the  Govornm(Mit  has  n  claination  projects,  it  takes  into  con- 
sideration  tlicse  things.     Take,  for  example,   the  Roosevelt  Dam 
The  Government  sells  powi^r  to  th*^  public  utilities  in  Phoenix,  and 
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to  the  mining  camps  at  Globe,  Ariz.  Or  take  the  Minidoka,  Idaho, 
project  and  the  Boise  project;  they  both  sell  power  to  distributinir 
concerns.  The  net  proceeds  of  all  these  sales  are  used  for  the  beorfit 
of  the  irrigators  on  the  Government  projects.  I  am  not  finding  an; 
fault  with  that;  I  am  not  finding  fault  with  anything  thai  is  donV 
in  the  reclamation  business,  except  that  they  do  not  do  enough  cif  it. 
I  want  more  of  it;  I  want  all  the  irrigation  and  the  development  that 
we  can  get. 

If  that  is  a  good  thing,  when  the  project  is  built  under  Goverumental 
control  and  supervision,  and  I  beheve  it  is,  why  should  not  tlio  aam^* 
economic  principle  be  applied  where  the  State,  or  anybody  else,  buiUit 
the  project,  under  the  (Jarey  Act,  or  under  anjr  other  law,  Stat^  or 
Federal  ?  Why  should  there  be  this  discrimination  against  the  StaU* 
projects,  especially  when  the  State  owns  all  the  water  t  It  S(s*iii2*  t-> 
me  that  it  is  perfectly  foolish  to  have  to  have  one  conwrn  for  irriga- 
tion to  merely  wet  the  soil  and  then  have  to  go  out  and  gi't  anothrr 
concern,  under  another  law,  perhaps,  to  enable  you  to  lii^ht  your 
homes,  and  pump  your  domestic  water  and  grind  your  flour/ aini 
perhaps  operate  an  electric  road  to  take  your  products  to  market. 

Npw  I  think  it  is  important  that  we  snould  do  everjrthinp  we  can 
to  bmld  up  those  communities.  There  is  no  use  loolong  for  much 
new  market  in  the  cities;  that  is  well  taken  care  of  alreajv.  The 
only  way  ^ou  can  build  up  these  arid  States  b  to  go  out  into  tne  rural 
communities  and,  together  with  the  railroads,  help  to  build  up  irri* 
gation  iistricte,  which  will  in  turn  help  to  build  up  the  cities  aod  the 
States.  I  believe  that  if  these  irrigation  people  have  some  incilental 
or  waste  power  that  they  can  not  xiso  the  Government  should  say  to 
them,  **  Get  all  you  can  out  of  it  and  if  we  can  heln  you,  call  oq  ua." 
Irrigation  pioneering  is  at  best  difiicult  and  hazardous  and  needn  aU 
the  encouragement  the  Government  can  give  it. 

Now,  it  seems  to  me  that  this  is  very  little  to  ask  for  the  wosteru 
people,  when  you  figure  that  the  steam  railroads  have  built  up  the 
country  over  rights  of  way  granted  in  perpetuity  by  the  Federal  itov- 
emment.  It  has  been  a  good  thing;  the  railroads  have  been  built  up  tin 
those  rights  of  wav.  You  can  now  get  all  the  permanent  righto  of  way 
for  railroads  and  for  county  roads  and  irrigation  that  you  aosiro;  that 
is  a  good  thing.  On  the  Government  reclamation  nrojc^ ts  the  f armen 
can  pay  the  cost  an  1  get  full  benefit  of  all  the  works.  Now,  I  am  not 
saying  that  that  is  not  the  right  thing.  I  think  it  is  a  good  thing;  but 
whether  it  is  a  good  thing  or  a  bad  thing,  I  do  not  see  why  the  same 
rules  should  not  apply  to  projects  under  the  Carev  Act,  or  to  any 
other  irrigation  district.     I   lo  not  see  why  they  snould  not  all  t>e 

given  equal  privileges  all  the  way  through.    I  think  they  should  all 
e  dealt  with  lii>erally. 

There  is  one  thing  that  I  might  say,  which  perhaps  might  be 
interesting  to  tlie  committee,  in  the  matter  of  regulating  the  security 
issues  of  these  companies.  I  know  that  there  is  a  great  deal  ut 
difference  of  opinion  on  that  subject,  as  to  whether  or  not  it  is  a  good 
tJhing.  Now  I  know  that  some  of  the  people  who  are  in  favor  of 
reguhting  security  issues  are  influenced  a  good  deal  because  aome- 
times  bond  houses  send  out  circulars  stating  that  the  securities  they 
are  selling  have  been  passed  upon  by  the  public  utilitiea  commisaion 
of  this  State,  or  the  other  State.  I  want  to  say  to  you,  Sonatura, 
that  merely  puts  a  brand  of  respectability  on  those  securities.    There 
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is  no  ^araniee  whatever  as  to  the  actual  physical  value  back  of 
them,  now  ^ood  they  are,  or  as  to  how  marketable  they  are  going  to 
be,  ail  of  which  are  very  important  matters. 

Now,  you  can  not  get  cheap  money,  and  plenty  of  it,  unless  you 
have  both  the  brand  of  respectabihty  and  the  brand  of  quality. 
Kespectability  is  necessary  and  commendable,  but  quality  does  not 
stop  with  mere  respectability.  Respectability  means  only  that  the 
people  are  honest  in  putting  out  these  securities,  and  that  they  have 
tola  the  truth  as  they  saw  it.  It  does  not  mean  at  all  that  these 
securities  have  been  thoroiighly  investigated  and  have  the  brand 
of  approval  of  the  most  experienced  and  successful  houses,  who 
always  dig  below  the  surface  of  things.  It  does  not  mean  at  all 
that  these  securities  are  safe  and  profitable.  The  best  way  to  ^et 
cheap  money  is  not  to  put  too  much  store  upon  yield  and  speculative 
values;  it  is  a  great  deal  better  to  be  conservative  and  understate 
rather  than  overstate  the  facts,  and  by  your  acts  to  justify  the  repu- 
tation for  being  conservative  and  for  handling  only  safe  Investment 
eecurities  rather  than  to  try  to  raise  money  by  the  large  number  of 
beautifully  colored  certificates  and  painting  visions  of  fancy  profits. 
Lai^e  amounts  of  money  are  not  raised  that  way,  but  just  the  reverse. 

1%e  investment  houses  that  are  really  doing  the  big  business  nowa- 
days send  their  own  engineers  and  their  own  coun^  to  investigate 
searchingly  the  titles  from  the  banning  down  to  date,  the  franchises 
and  everything  else.  They  get  the  opinion  of  the  local  lawyers  and 
of  their  eastern  lawyers.  They  send  out  one,  and  on  matters  of  very 
^;reat  importance  sometimes  as  many  as  two  or  three,  absolutely 
independent  engineers,  who  go  over  tnese  properties  and  report  on 
them,  without  conference  among  themselves.  That  is  all  none  to 
find  out  all  about  the  physical  condition  of  the  property,  all  about 
the  present  and  future  business  prospects,  and  above  all,  to  know 
what  physical  replacement  value  that  company  could  depend  upon 
either  in  a  condemnation  suit  or  a  rate  regulation  suit.  Then  tney 
will  make  the  bond  issue  below  that,  so  as  to  be  sure  to  have  a  sul)- 
stantial  equity  in  back  of  the  bonds.  In  addition  to  these  investiga- 
tions, the  nest  investment  houses  now  invariably  put  clauses  in  uxe 
mort£pages  providing  that  the  lien  shall  automatically  cover  any  addi- 
tional or  aiteracquired  property,  real  or  personal,  and  wheresoever 
situated,  as  the  utility  company  makes  extensions,  improvements,  or 
additions  to  its  system.  They  also  provide,  by  most  carefully  drawn 
provisions,  against  any  hens  or  claims  coming  in  ahead  of  that  mort- 
gage, and  abo  against  the  issue  of  any  further  bonds  under  that 
mortgage,  except  for  not  more  than  75  or  80  per  cent  of  the  reason- 
able value  to  the  company — ^which  must  not  exceed  the  cost — of 
further  property  put  under  the  mortgage  and  then  only  provided  titles 
to  the  aaditional  property  satisfactorily  comply  with  the  requirements 
of  the  mortgage,  and  then  provided  further  that  after  the  payment  of 
all  expenses,  maintenance,  taxes,  and  other  charges  of  every  nature  and 
kind  whatsoever,  indudi^  an  allowance  for  obsolescence  (if  not  cared 
for  by  sinking  funds),  the  remaining  net  earning  are  equal  to  at  least 
twice  the  interest  on  the  bonds  then  outstanding,  plus  those  sought 
to  be  put  out.  The  important  thing  in  a  mortgage  of  that  kind  is 
not  what  the  authorized  issue  may  be,  but  the  covenants  in  the  mort- 
gage as  to  the  protection  of  the  security  and  the  restrictions  as  to  the 
issuance  of  further  bonds  under  the  same  mortgage.    All  of  these 
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bonds,  of  course,  boing  pari  passu  with  the  others  issued  un4ier  uir 
same  mortgage.  These  mortgages  always,  of  course,  provide  for  the 
keeping  up  of  franchises,  complying  with  all  State  ana  govemxnecjUl 
regulations,  and  that  sort  of  tnmg.  During  the  last  few  yeam  I  hjivc» 
not  known  of  any  first-class  bond  house  that  has  purchased  any  Intadft 
in  any  way  based  upon  revocable  title  permits  from  the  G(»vommcnt 
Many  companies,  however,  which  were  involved  vnih  Goverani«-:i; 
land  in  this  way  have  sold  bonds,  but  so  far  as  I  know  this  has  nyt  l>eea 
done  in  the  past  few  years,  except  in  cases  where  there  was  anipU 
security  for  tne  bonds  exclusive  of  anj^roperty  located  upon  GoTcra- 
ment  land  under  revocable  permits.  The  practical  effect  of  ttm  i»  tt > 
restrict  developments  on  Government  lana  to  the  large  existtug  c*»iu- 
panies  which  have  suftlcient  other  property  and  goocTenough  general 
credit  to  get  money  without  relying  upon,  and  wholly  independritt 
of,  any  generating  plants  any  portion  of  which  may  be  located  uptn 
Government  land. 

Now,  suppose  you  should  get  out  bonds  for  80  per  cent  of  the  co«:. 
and  you  sell  them  at  90.  That  gives  you  72  per  cent  of  your  origuiaJ 
cost.  Suppose  your  original  cost  was  $10,000,000,  that  means  thji( 
you  would  get  on  your  bonds  $7,200,000  and  you  have  got  to  nusM^ 
$2,800,000  in  some  other  way.  And  if  anybody  thinks  a  compaor 
can  do  that  out  of  earnings  and  at  the  same  time  have  material 
growth,  and  still  pay  anything  in  the  way  of  dividends,  I  want  u* 
tell  them  they  are  very  much  mistaken,  oecause  they  can  not.  I 
am  speaking  from  the  nook  of  experience.  And  if  you  can  noi  gel 
additional  money  by  seUing  additional  securities  to  the  public  you 
are  going  to  be  m  trouble,  if  you  are  growing  very  much.  If  yr>ur 
company  is  not  pushing  the  business  or  is  in  a  dead  commuoity  ^iiere 
it  can  not  grow  you  might  take  care  of  thtf  consequent  slight  expen- 
ditures for  improvements  by  using  the  earnings.  But  most  oi  the 
western  concerns  are  operating  in  growing  communitiea  which  re- 
quire up-to-date  methods.  They  are  growijig  fast.  You  may  double 
your  business  in,  say,  four  or  five  years,  and  double  your  inveBtment. 
perhaps,  in  seven  or  eight  years.  There  is  a  difference  here,  you  see. 
Detween  growth  and  expenditures,  because  as  you  grow  and  can  uae 
large  units  and  get  diversity  of  use  of  output,  the  money  requirvd 
does  not  increase  in  the  same  proportion  as  the  plant  output. 

Whrthor  or  not  any  commission  anjirovrs  the  issiianre  of  s«H'ur.l  ••'• 
will  not,  in  nvv'  o])inion,  favorably  inmi'»nco  1  porci^nt  of  th«  inv<MorN 
of  to-day.  '^Ino  most  cons'Tvativo  investors  -anti  U  is  from  thorn  thut 
wo  got  the  rhoapost  monoy-  roly  j)rjnoi])ulIv  upon  tho  rosulls  of  tlw 
lo^^iu  and  physical  examinations  mado  by  tho  lawyers  and  rn;4»u«*«  r* 
of  tho  larjjo  investment  bunkinii:  houses  which  put  out  tho  sMMiriti'-- 
and  in  whom  they  have  confitioneo.  Investors  pn^for  to  Iniy  frn'ii 
those  houses  wliich  dig  into  these  things  most  thoroughly,  anil  upon 
whom  the  history  of  the  past  has  shown  that  investors  are  justified  in 
relying.  My  experience  teaches  me  that  the  character  which  a 
public  utility  commission's  authorization  gives  to  any  particulur 
security  Is  not  especially  helpfid  iii  selling  the  same.  I  know  by 
the  same  experience  that  the  necessity  for  waiting  to  get  such  com- 
mission's authorization  for  the  Issue  of  securities  sometimes  causes 
great  embarassment  and  actual  loss  to  the  company,  due  to  tho  fact 
that  many  of  the  commissions  are  overwhelmed  with  work;  and  in 
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maiiv  cases  it  has  been  absolutely  impossible  to  get  prompt  decisions 
by  the  commissions  as  to  security  issues.  Good  security  markets — 
like  sunshine— come  and  go.  The  only  time  to  get  cheap  money 
is  when  you  can.  Delays  are  dangerous.  When  you  get  a  good  trade 
dose  it;  if  you  wait  you  will  prooably  lose  it.  We  nad  a  case  in  a 
middle  west  State  where  we  were  tiea  up  for  over  15  months.  We 
got  a  decision  only  a  few  days  ago.  There  was  no  way  on  earth 
that  we  could  get  any  quicker  action,  but  in  the  meantime  market 
conditions  are  not  what  they  were  when  we  first  asked  for  the 
authorization.  This  delay  has  cost  us  two  points  on  $1,200,000  of 
bonds,  or  a  loss  of  $24,000. 

We  had  a  case  the  other  day  where  a  commission,  after  12  months 
delay,  allowed  us  to  issue  about  $200,000  of  bonds  at  the  last  minute, 
only  on  the  condition  that  the  new  bonds  issued  should  never  be 
redeemed  at  more  than  par.  Now  here  was  a  mortgage  with  an 
authorized  issue  of  $5,000,000  redeemable  before  maturity  at  105  and 
with  a  provision  that  each  bond  should  be  of  like  tenor  and  effect  as 
every  other  bond,  each  being  pari  passu  with  e  very  other .  Yet  this  com- 
mission required  a  different  provision  for  an  issue  of  about  $200,000 
of  these  bonds,  by  saying  that  the  bonds  could  not  be  redeemed  for 
more  than  par.  \Ve  saia,  ''How  can  we  sell  them  to  the  investor?" 
He  will  say,  *'That  is  not  a  good  delivery.  I  see  in  the  newspapers 
the  current  price  quotations  on  these  other  regular  bonds,  which  are 
issued  according  to  the  mortgage,  and  I  can  buy  and  sell  those  bonds 
by  telephone.  The  other  bonds  without  that  special  provision  are  well 
known  and  have  an  established  market;  they  aregood  collateral  in 
any  bank  in  New  York  City  or  Philadelphia.  These  bonds  don't 
look  right  to  me  anyway  because  the  mortgage  says  that  "each  and 
every  Dond  securea  thereby  shall  be  alike .^'  T\e  say,  "Yes,  the 
commission  had  to  agree  to  this  as  a  legal  proposition,  but  insists 
that  these  new  bonds  shall  be  stamped  showinjg  that  if  the  entire 
issue  of  bonds  is  redeemed  at  105  before  maturity,  as  the  company 
has  the  right  to  do  under  the  mortgagee,  the  holaer  of  this  bond  is, 
by  the  clause  stamped  on  the  face  of  it,  estopped  from  claiming  or 
receiving  more  than  the  par  of  the  bond."  The  investor  then  says, 
"but  if  I  go  down  to  the  banker  and  try  to  sell  these  bonds,  or  put 
them  up  as  collateral  for  a  loan,  the  banker  will  look  at  the  stamp  and 
say  'nothing  doing;'  I  want  something  regular  that  I  can  sell  over  the 
telephone  and  these  bonds  are  special,  and  are  not  good  delivery;  they 
are  not  salable  without  explanation."  And  so  on  all  along  down  the 
line.  The  banker  will  finally  say  "I  wouldn't  loan  you  20  cents  on 
these  bonds  because  if  I  had  to  biiy  them  in  to  collect  the  loan  I 
would  probably  be  stuck,  because  if  I  have  to  peddle  them  around 
with  explanations  to  everybody  each  investor  will  probably  say 
'I  don't  want  anything  special  Ukc  that  because  I  will  then  have  the 
same  trouble  selling  it  as  you  are  now  having.  I  want  something 
that  is  regular  and  is  well  known;  something  that  is  good  delivery 
and  that  is  traded  in  everyday.'"  Our  people  explained  all  this  to 
the  utility  commission  and  told  them  that  stampmg  bonds  in  this 
way  will  probably  mean  a  loss  of  from  10  to  15  points  to  the  company, 
ana  that  tlie  consumers  will  have  to  pay  it,  and  that  in  the  pubBo 
interest  they  ought  to  reconsider  their  decision.  The  matter  is  still 
hung  up  and  the  Lord  only  knows  when  we  will  get  action. 
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The  point  I  want  to  make  is,  what  good  does  this  all  do  T  Whom 
does  it  benefit  ?  In  fbdn^  the  value  of  any  property,  either  for  t%te 
making  or  in  condemnation,  the  uniyersal  rules  oi  all  eommiasioQs 
and  the  court  decisions  are,  without  exception,  to  wholly  ignore  the 
security  issues;  their  fmdings  bein^  based  solely  upon  the  uur  value 
of  the  property.  Now,  therefore,  it  is  very  clear^  from  a  pracliral 
standpoint,  that  neither  bond  nor  stock  issues  affect  the  rates  of  a 
properly  regulated  pubhc  utihty.  The  stock  certificates  outstanding 
are  merely  evidences  of  ownership.  It  doesn  't  make  any  difference 
whether  you  issue  printed  stock  certificates  expressed  in  dollars,  or 
if  you  distribute  to  your  stockholders  so  many  brass  checks  or  hlue 
chips.  The  only  essential  is  that  the  stockholder  should  have  aome* 
thing  evidencing  his  proportional  interest  in  the  property,  and  that 
it  should  be  readily  transferable  and  salable.  From  these  illustra- 
tions you  will  readily  realize  that  the  utility  companies  are  already 
having  their  share  of  troubles  where  the  State  commissions  re^^late 
the  securities.  Now,  after  we  get  through  with  the  State  conuniasion 
reflation  of  securitjr  issues  because  the  States  that  create  the 
utihty  corporations  will  still  have  the  right  to  regulate  the  security 
issues  of  their  own  creatures  and  will  continue  to  do  it  unless  there 
is  a  Federal  incorporation  law  we  will  then  have  to  go  to  the  Federal 
Government  for  further  regulation  of  security  issues  if  this  bill  m 
passed.  Investors  may  be  wilUng  to  pay  a  nigh  price  for  certain 
securities  to-day;  30  days  from  now  market  and  business  conditiona 
generally  may  be  so  changed  that  you  can't  sell  the  securities  at  any 
price.  These  illustrations  will  bring  to  your  mind  what  it  seems  to 
me  are  the  unnecessary  delays,  embarrassments  and  added  expenses 
to  date  in  these  matters.  In  these  things  we  can  only  judge  the 
future  by  the  past.  Can  any  good  purpose  be  served  by  accentuating 
these  diiiiculties  by  injecting  a  further  regulating  bony  as  proposed 
in  this  bill?  Is  it  not  m  the  interest  of  the  pubUc  to  lunit  tiiis  thing 
somewhere  ? 

I  think  a  great  deal  of  harm  has  been  done  to  the  credit  of  corpora- 
tions, and  in  that  way  to  business  generally,  by  the  great  vehemence 
with  which  some  governmental  bodies  have  insisted  that  all  stock 
be  paid  for  at  par.  I  believe  that  all  advanced  thinkers  who  have 
thoroughly  studied  this  subject  fully  ame  with  me  as  to  this.  A 
SI 00  share  of  stock  may  have  been  paid  for  at  par  a  few  yeani  ago, 
and  now  not  be  worth  10  cents.  In  the  same  way  stocks  in  business 
corporations  and  also  in  pubUc  corporations — before  the  present 
limitations  as  to  their  earnings  through  commission  regtilation — 
may  have  been  issued  for  10  cents  on  the  dollar  10  or  15  years  ago 
ana  may  now  be  worth  more  than  par.  Why  is  there  something 
sacred  about  having  every  share  of  stock  marked  SlOO,  and  paid  for 
at  the  rate  of  $100  cash  per  share,  and  in  the  same  breath  sell 
bonds  as  low  as  65  or  70  cents  on  tlie  dollar  t  This  is  putting  the 
water,  if  there  is  any  water,  in  the  wrong  end.  The  way  to  Keep 
a  company  in  good  credit,  and  enable  it  to  zei  money  cneap  and 
plenty  of  it,  is  to  allow  the  greatest  freedom  in  the  issuance  of  common 
stocks  so  as  to  faciUtate  getting  some  equity  money  in  the  prooerty, 
first,  to  serve  as  a  maigin  for  the  safety  of  tne  preferred  stock  that  is 
issued  ahead  of  the  common  stock  and,  second,  so  that  both  issues  of 
stock—preferred  and  common — will  make,  in  the  aggregate,  a  very  sub- 
stantial equity  or  margin  for  the  protection  of  the  nonds.    This  is  tbs 
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plan  to  follow  if  we  want  to  keep  down  the  amount  of  bonds  and  pre^ 
rerred  stock  issued,  and  to  get  good  prkes  for  such  issues  of  bonds  and 

S referred  stocks,  the  returns  on  botn  of  which  should  be  regarded  as 
xed  charges  and  the  principal  of  both  should  be  redeemable  at  some 
reasonable  fixed  price.  The  old  idea  of  building  railroads  or  water 
powers  wholly  from  the  proceeds  of  bonds  is  absolutely  wrong  as  a 
matter  of  financial  economics  and  should  be  discouraged.  The  best 
way  to  discounige  such  old  style  finance  for  public  service  corporations 
is  By  limiting,  through  the  present  commission  regulation,  the  amount 
of  earnings  which  a  company  can  make  upon  its  actual  investment 
regardless  of  the  aggregate  amount  of  tne  outstanding  securitieSi 
and  regardless  of  how  tne  earnings  are  distributed  as  between  the 
several  classes  of  securities.  This  plan  is  being  largely  followed  now 
and  will,  I  am  sure,  soon  become  universal  as  to  public  service  cor- 
porations^ at  least.  This  plan  will  force  the  public  utility  corpora- 
tions to  give  far  more  study  than  has  heretofore  been  done  to  the  aues- 
tioD  of  paramount  importance,  that  is,  the  question  of  credit  or  now 
to  get  money  for  this  ousiness  at  the  lowest  possible  cost :  and  based 
upon  practi^  experience  I  know  that  the  inevitable  conclusion  most 
be  that  the  only  way  to  do  this  is  to  put  some  equity  behind  the  pre- 
ferred stock  and  still  more  equity  behind  the  issue  of  bonds — the 
greater  the  security  the  lower  the  yield — and  allow  the  people  who 
are  issuing  the  securities  the  greatest  freedom  in  the  issuance  of  com- 
mon stock. 

New  York  has  recently  passed  a  law  authorizing  the  issuance  of 
common  stock  without  par  value.  The  State  of  Virginia  has  recently 
passed  a  law  authorizing  the  issuance  of  any  amount  of  stock  for 
the  acquisition  of  property,  no  matter  what  the  value  may  be,  pro- 
vided only  that  a  majority  of  the  directors  who  vote  for  the  issuance 
of  such  stock  shall  sign  and  file,  as  a  pubUc  record,  with  the  Corpora- 
tion Conmiission  of  Virginia,  a  sworn  statement  showing  what  thej 
consider  the  actual  cash  value  of  such  property  to  be  at  the  time  the 
stock  was  issued  for  it.  The  issued  stock  may  be  $1,000,000;  the 
value  of  the  property  may  be  $100.  There  is  no  further  liability  to 
anybody  in  connection  with  the  matter  if  the  directors  file,  as  a  mat- 
ter of  public  record,  a  truthful  statement  as  toj^hat  they  consider 
the  value  of  the  property  to  be  at  the  time.  Virginia  corporations 
Issuing  stock  under  this  law  have,  so  far  as  I  have  observed  their 
practices,  not  set  up  the  par  value  of  any  such  stock  as  a  liability  on 
their  balance  slieet,  but  merely  show  on  the  UabiUty  side  the  actual 
capital  which  is  put  in  the  business  just  as  the  actual  capital  in  the 
business  is  shown  on  the  UabiUty  side  of  the  balance  sheet  of  a  part- 
nership. This  is  honest  and  fair  and  ^ves  all  the  information  needed, 
and  doesn't  mislead  anybody,  and  it  is  immaterial  whether  the  stock- 
holders have  their  interest  in  the  property  represented  by  stock  cer- 
tificates aggregating  a  bilUon  dollars  or  a  hundred  thousand  doUars 
or  one  tliousand  brtiss  ch'  cks.  The  same  thing  apnUes  in  the  case 
of  the  New  York  corporation  incorporated  under  tne  non  par  value 
law*     That  interests  nobody  except  the  stockholders  themselves. 

I  beUeve  that  the  issuance  of  common  stock  without  par  value  is 
bound  to  become  universal.  Bonds  and  preferred  stock  must,  of 
course,  have  some  par  value  because  they  are  prior  charges  against 
the  property,  the  accrued  interest  or  accrued  dividends  must  be  paid 
before  the  common  stockholders  receive  dividends,  and  in  Uquidation 

79917—15—^51 


802  WATEB-POWEB  BILL. 

the  principal  of  both  must  be  paid  in  full  before  the  common  stock- 
holders can  get  anything.  I  Know  that  the  aggregate  par  value  of 
the  securities  issuea  by  any  company  no  longer  misleads  anyone  who 
studies  or  understands  the  subject  at  all,  and  I  know  that  the  amount 
of  securities  issued  do  not  affect  the  rates  to  the  people,  and  1  know 
that  sticking  to  the  par  value  fetich  sometimes  does  force  either  a 
receivership  or  the  sale  of  bonds  at  ridiculously  low  prices,  which 
sometimes  results  later  in  a  receivership.  I  luiow  that  this  plan 
forces  water  into  the  wrong  end  of  the  financial  structure  and  greatly 
affects  the  ultimate  credit  of  the  company  and  therefore  retards  de- 
velopment. I  know  from  experience  that  the  only  time  to  get  cheap 
money  Ls  when  you  can,  and  I  know  it  is  impossible  to  do  this  becau««e 
of  inevitable  dolaya,  if  you  must  wait  for  tno  commissions  who  repu- 
late  to  act  upon  your  security  issues.  I  am  certain  that  the  carrying 
out  of  this  plan  will  greatly  hinder  and  delay  the  financing  of  new 
enterprises  in  the  West.  1  don't  see  how  any  ^ood  can  come  to  the 
consumer,  nor  to  the  public  generally,  by  canying  out  this  plan  and 
I  very  much  hope  that  the  clause  in  tliis  bill  regulating  security  Issues 
will  be  stricken  out. 

If  imyone  is  afniid  that  courts  and  commissions  will  some  time 
reverse  the  j)resent  policy  vnd  will,  at  some  future  dute,  in  rate  rciru- 
lation  and  condemnation  cuses,  take  into  consideration  the  par  vmIup 
of  outstnndin'j;  securities,  then  why  not  kill  this  possibility  now  and 
for  all  time  by  puttinjr  into  any  lojse  or  prant  oi  Government  land 
for  power  purposes  a  condition  that  the  jrrantee  or  lessee  does,  in  nnv 
rate  rei^ulution  or  condemnation  cnse,  forever  waive  the  riirht  to  nsk 
that  the  par  value  of  the  securities  shnll  be  considered.  This  Ls 
already  the  law  and  universil  practice  and  will  not  in  any  way  niJvct 
the  salability  of  the  securiti(»s,  and  it  seems  to  me  ousrht  to  accom- 
plish the  same  j)ur])orte  as  is  contem])lated  in  the  rejruhition  of  sorurity 
issues,  but  without  any  of  the  emb:irriissinp  and  expensive  dola}^ 
which  must  necessarily  po  with  the  rejrulation  of  security  issuer  by 
commissions,  especially  if  tjiere  are  to  be  two — and  possibly  conflict- 
ing— regulating  Dodies. 

Senator  Sterling.  Do  I  understand  you  to  say  that  will  hinder 
the  financing  of  new  enterprises  -  the  surrounding  of  the  security 
issues  with  restrictions  1 

Mr.  MrrciiELL.  Yes;  I  do  not  think  it  serves  any  good  purpose;  I 
commend  to  all  of  you  the  reading  of  the  report  of  the  hnilroad 
Securities  Conmiission  to  President  Taft,  dated  November  1,  1011, 
and  of  which  commission  President  Arthur  T.  Iladley  was  chaimun, 
and  Hon.  Walter  L.  Fisher  was  a  member. 

My  experience  has  been  that  the  three  greatest  obstacles  to  wate»r- 
power  developments,  especially  for  other  than  extemi  »ns  of  the 
Dusiness  of  existing  companies,  are- 

(1)  The  present  unworkable  laws,  where  Oovemmrit  land  is 
involved; 

(2)  The  difficulty  in  securing  capital,  which  difTiculty,  idth  wholly 
new  enterprises  is  greatly  increased  with  regulation,  eepecially  of 
security  issues;  and 

(3)  Lack  of  market. 

Your  committee  is  now  trying  to  make  the  laws  workable.  Afl«r 
this  has  been  done  the  next  question  of  vital  importance  is  market 
for  Uie  power,  and  it  is  only  after  these  two  dilucutties  have  been 
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correctly  solved  that  we  reach  the  last,  and  usually  the  greatest, 
difficulty,  that  of  securing  the  money;  and  it  is  to  this,  and  to  some 
inherent  fundamentals  regarding  power  economics,  that  I  will 
endeavor  to  confine  my  remarks. 

I  have  never  Imown  of  so  great  a  change,  and  in  fact  almost 
uiuyersal  about  face,  in  financial  practice  as  has  occurred  in  public 
utility  financing  by  the  best  investment  houses  during  the  past 
eight  or  nine  years.  This  change  has  been  particularly  marked 
during  the  past  two  or  three  years,  and  has  been  influenced  to  a  large 
extent  by  the  modem  methods  of  public  utility  regulation.  This 
change  has  to  some  extent  curtailed  the  security  business  of  some 
and  increased  that  of  others.  Undoubtedly  the  regulation  of  security 
issues  by  commissions  has  had  a  doterent  effect  upon  the  financing 
of  entirely  new  enterprises.  There  are  some  operators,  particularly  of 
the  old  school,  who  say  that  there  is  nothing  leit  in  the  utility  business; 
that  it  no  longw  offers  a  profitable  field  for  pioneering  with  wholly  new 
enterprises.  They  say  tnat  if  a  pioneer  makes  a  profit  commensurate 
with  nis  risk  the  public  utility  commissions  take  it  away  from  him;  if 
he  makes  no  profit,  or  a  loss,  everybody  says.  ''I  told  you  so."  On 
the  other  hand,  there  are  others  who  are  still  optimists,  and  I  am 
in  that  class,  who  believe  that  if  the  companies  will  put  all  their 
curds  on  the  table  face  up  and  be  frank  and  open  in  every  respect 
with  the  public  and  with  the  legislators,  a  square  deal  will  be  given 
and  that  the  investors  who  devote  their  money  to  the  service  of  the 
people  will,  under  regulation  have  their  investments  protected  by  law, 
and  will  certainly  be  allowed  to  earn  enough  on  their  money  to  induce 
the  investors  to  continue  to  furnish  money  for  the  service  of  the 
public. 

One  thing,  however,  is  certain.  In  the  public-utility  business 
shoestrmg  methods  of  finance  and  fancy  profits,  which  were  usually 
promised  but  seldom  realized,  are  absolutely  a  thing  of  the  past. 
Under  regulation,  where  profits  are  limited,  the  days  of  little  com- 
panies and  long  chances  are  gone,  because  with  sucn  a  close  limit  of 
Erofits  no  one  can  afford  to  pioneer  in  a  way  which  exposes  him  to 
LFge  losses,  as  there  is  now  left  no  way  to  average  up  a  large  loss  by 
occasionally  making  a  large  profit.  The  only  way  that  I  know  to 
make  money  in  the  public-utility  business  to-day  is  by  following  the 
large  volume  of  busmess,  low  cost  of  operation,  low  cost  of  money, 
low  rates  to  the  consumers,  and  smalt  margin  of  profit  idea.  Of 
course,  the  laws  of  finance  and  of  economics  have  always  been  the 
same  as  they  now  are.  except  as  affected  by  very  recent  changes  due 
to  public  reflation,  out  strange  to  say,  it  has  only  been  within  the 
last  three  or  four  years  that  the  advantage  to  be  gained  by  the  investor 
and  the  consumer  alike,  by  following  the  modem  plan  of  big  volume 
and  small  mai^in.  which  1  have  just  stated,  has  oecome  at  all  well 
understood.  Unaer  the  old  plan,  a  water-power  pioneer  did  not  balk 
at  losing  40  or  50  per  cent  on  one  risky  hyoroelectric  enterprise — and 
there  have  been  many  such  losses — provided  he  could  make  a  quick 

Erofit  of  15  or  perhaps  20  per  cent  on  a  number  of  such  enterprises, 
ut  now  that  it  is  impossible  to  make  a  return  of  more  than  8  or  10 
per  cent  in  any  enterprise^  it  has  become  absolutely  essential  to  pro- 
ceed with  the  greatest  circumspection  and  care  to  avoid  making 
loases  on  any  of  them.  This  has  forced  the  lai^el  and  more  successhu 
banking  houses  to  devote  a  great  deal  of  time  and  study  to  financial 
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and  operating  economics,  as  applied  to  the  utility  business.  Inas* 
much  as  the  object  of  this  hearmg,  when  boiled  down  to  a  finality, 
can  only  bo  obtained  by  inducing  the  masses  of  our  people,  as  the 
ultimate  investors,  to  devote  their  money  to  the  public  service  on  a 
basis  most  advantageous  in  the  long  run  for  the  interests  of  uU  tl.o 
people,  it  may  be  well  for  me  to  state  the  essentials  nec<»ssary  to  ht^-^t 
accomplish  tnis  purpose.  These  essentials,  in  the  order  of  tluur 
importance,  are — 

(1)  Safety  of  principal. 

(2)  Certainty  and  eonsecutivoness  of  yield. 

(3)  Marketability. 

(4)  Amoimt  of  yield. 

(5)  Possibility  of  enhancement  in  market  value. 

I  do  not  see  now  it  is  possible  for  any  man  who  has  studi^'d  the 
entire  subject  thoroughly  and  who,  fnim  praeticnl  expMnenei»,  is  e«  u- 
versant  with  depreciation  of  phj^ical  property,  ami  i specially  i»ue 
who  is  informed  as  to  the  rapid  changes  m  values  (if  ph}'Bi(*al  pn»]M  rty, 
due  to  improvements  in  th(^  art,  obsohseenee.  etc.;  to  persuade  hii:.- 
self  that  tnis  bill  is  drawn  in  a  way  which  will  safeguard  him  Ih  yon<! 
all  possibility  against  the  loss  of  a  very  material  part  of  the  prin<  i]).tl 
of  his  investment,  no  mattiT  how  wisely  such  principal  niav  im»  sp4*nt, 
nor  how  diUgent  nor  with  what  intelhgenco  the  orders  of  the  n-pi. 
latory  bodies  may  be  carried  out  in  the  matter  of  the  construi  ti<-a 
and  practical  operation  of  the  property.  I  am  referring  now,  p.'ir- 
ticularly,  to  the  80H*alle<l  reca])ture  clause,  section  Ti  of  this  i.ill. 
The  possible  injustice,  and  -if  the  law  is  made  mandator)'  -the  pnU- 
able  certainty  of  confiscation  in  the  mt4'n«t  of  the  (ioverniutnt.  or 
some  subsequent  lessee,  of  a  substantial  portion  of  the  initijd  invi  h- 
tor's  principal  in  these  pnipertiis,  has  been  point4*d  out  at  li*n*:th  hy 
others.  I  will  only  refer  to  it  now.  I  am  frank  to  say  that  the  th»s- 
sible  unjust  effect  of  this  reca])tun'  pn^vLsiou  is  the  most  dLsturfiiiL' 
feature  of  the  entiro  bill.  I  do  not  belit^ve  there  is  a  sinirle  iinVw  \*\n.,\ 
in  the  Interior  Department,  nor  in  the  Halls  of  Congress,  who  wl>1i«n 
to  uuluee  anybody  to  devote  las  savintH  to  the  sersire  of  the  ptit^lu 
with  the  kuowli'djre  that  surh  investor  Ls  not  pung  to  reeiive  u  f,  .r 
deal;  that  sucli  investor  Ls  not  goiuu  to  be  us  fully  protected  ar..i*.^t 
having  his  pnt])erty  taken  awnv  fnun  him  by  the  I'liitiil  Si.  t.s 
Goveniinnit  without  full  eom])eiLsatioii.  as  he  Is  now  pn>t«et«d  !•> 
law  a^'j.iiist  haviiiir  his  pn'])ertv  ^'onfiscatMl,  or  othi  rwisr  taken  u\\  ^ 
from  hiiu.  hv  till'  Stat*'  or  hy  lu^!i^  it'amls.  I  am  jxsitive  in  my  *  u;. 
mind  tlijit  if  we  all  aiTee  i.s  to  thr  facts  in  tliis  instance,  Me  ^ ill  li 
agri  e  as  to  rondusions.  I  am  fully  eon\  in«'t  d  that  tlh-  sninc  re.iS-  ii- 
ini:  i»p]»rn  s  to  soinc  of  till'  oilur  <1  iisis  eon'-ernin;;  which  tin  n  \.  n 
been  much  disi-ussjon  at   this  hi    riw:. 

1  lia\  c  ln'ar<l  it  stiiird  th.  t  t|i.    ihVc-*lri"nt  liMFikriv  iire  too  Mi.pl '<  •;!   r 
ahoiil   the  I  ro\  i'-iou^  t»f  ihi-^  hiil.  ;  !  <l   fh..l   tin'  federal  (iovi'r:i:i..  .' 

will  ur\  i'V  l»c  i\  I'MiM  \    to.  nop  W  ill  It  j.lloNS  .  the  coiiti^iat  ion  of  the  1. 

CiinhMJ  «l«'li.  r^  of  jin\  of  imr  pen*  !r  who  in\«'*^t  ilu'ir  mon»-v,  ni  •  .« 
invitatinii  of  the  (io\  ( imi-.ciit .  uhdrr  tl>c  tcriiiN  t.f  ihw  l»ill.  th  :  \« 
ou'/ht  to  trn-t  to  ih<  r.ir  dc.lniL'  of  the  (in\  rrniueiit  oil).  iaU  \\1.«»  w  . 
have  the  takini:  over  of  th^  pio|HTtv  at  the  v]ul  of  r»o  ye4irs.  1  w  -i* 
to  <mI1  atti*iitn»u  to  the  f; «  t  that  thi*«  !»..itH  iilaf  provision  is  not  ..  «.- 
ereti*»Tijir\  wi'h  tin»  (loviTomcut  oITh  j.-U;  it  is  inainlatory.  llh.> 
be4'n   hn»ii;.'ht  out   at    this  hearinL:  th.it   a   very  iin|u»rlanl  irri;:Kii":i 
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ject,  involving  something  like  200,000  acres  on  the  Green  River 
in  Utah,  was  kilTed,  because,  under  the  present  law,  the  irrigation 
project  could  not  arrange  with  power  developers  to  spend  something 
over  $2,000,000  for  the  building  of  an  irrigation  dam  to  be  used,  first 
and  principallv,  for  the  irrigation  project,  because  under  the  law  no 
permanent  right  could  be  given  to  the  power  developers  for  the  use 
of  the  waste  waters  not  needed  for  the  irrigation  project.  I  am  sure 
the  Interior  Department  reahzed  the  importance  of  the  great  pubhc 
benefit  to  grow  out  of  this  project,  but  in  its  interpretation  of  the 
law  it  had  no  discretion  and  it  told  the  irrigation  project  people  that 
as  to  the  power  they  could  only  get  a  revocable  permit,  which  was, 
of  course,  not  satisfactory  to  investors.  I  am  merely  mentioning  this 
to  illustrate  the  fact  that  public  officials  must  carry  out  the  law  as 
it  is  enacted  by  Congress.  The  execution  of  laws  is  not  discretionary; 
it  is  mandatory.  This  emphasizes  the  necessity  of  making  the  law 
clear  and  fair  at  the  outset.  Even  were  this  not  true,  the  investor 
must  be  concerned  about  these  matt-ers  if  he  expects  to  own  any 
securities  where  Government  land  is  in  any  way  involved.  A  great 
many  investors  depend  solely  upon  their  investments  for  their  every- 
day actual  necessities.  In  some  cases  the  loss  of  the  principal  means 
that  certain  investors  must  become  public  charges.  The  banker  who 
persuades  people  to  buy  these  securities  occupies  a  most  responsible 
position. 

I  know  from  experience  that  the  best  bankers  feel  that  once  a 
securitv  has  been  sold  the  seller  is,  and  he  should  consider  himself 
thereafter,  a  trustee,  charged  with  the  duty  of  protecting  that  invest- 
ment against  loss,  as  far  as  it  is  practicable  to  carry  out  such  policy. 
I  don't  mean  by  this  that  investment  bankers  do,  or  should,  as  a 
Tvle,  guarantee  securities  in  any  way,  but  they  do  feel  responsible 
for  their  integrity  as  long  as  they  are  outstanding,  and  feel  that 
during  aU  this  tune  they  are  charged  with  the  duty  of  carefully 
watching  the  particular  property  and  helping  in  a  cooperative  way 
their  investing  clients  in  protecting  themselves.  I  happen  to  know 
that  this,  in  many  cases,  weighs  heavily  on  investment  bankers.  I 
also  know  that  many  of  them  spend  a  great  deal  of  their  own  money 
and  time  in  protecting  their  clients  in  such  matters. 

In  the  banking  busmoss  character,  good  will,  reputation,  and  con- 
fidence are  the  all-deciding  factors  between  success  and  failure,  and 
the  only  thing  that  succeeds  in  these  matters  is  success  itself.  There- 
fore the  interest  of  the  successful  banker  is  not,  and  should  not  be, 
merely  to  sell  a  security  at  a  smaU  margin  of  profit  and  forget  the 
transaction,  but  to  sell  something  that  makes  good  for  all  the  time 
it  is  outstanding  and  which,  if  it  changes  at  all,  gets  better. 

Aside  from  the  objections  which  I  am  certain  bankers  will  have  to 
buying  or  selling  any  securities  issued  under  the  terms  of  this  recap- 
ture clause,  I  wish  to  call  your  attention  to  the  fact  that  a  very  large 
amount  of  the  investment  capital  to-day  is  furnished  by  insurance 
companies,  mutual  savings  banks,  administrators  of  estates  and 
trustees  for  estates  and  annuities  accruing  to  other  people.  I  believe 
it  is  hardly  necessary  to  ask  if  any  Senator  here,  acting  in  a  fiduciary 
capacity,  would  for  one  moment  think  of  investing  trust  funds  in 
anything  where  a  part  of  his  investment  can  be  taken  away  from  the 
beneficiary  of  the  trust  without  compensation.  All  through  this  bill 
many  things  are  left  to  the  discretion  of  some  Government  official.    I 
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realize  that  as  to  somo  things  there  mav  be  some  necessity  for  dis^rrt*- 
tionary  powers,  but  I  hope  that  the  bill  will  be  so  changed  as  to  limit 
discretionary  powers  to  matters  of  engineering  details  or  to  admini^- 
tration  matters;  that  as  to  all  essential  matters  of  title  or  of  businrrvs 
the  law  be  made  as  plain  and  specific  as  it  is  possible  Ui  write  it.  It  is 
all  well  enough  to  say  that  our  people  can  trust  our  oliicials  to  <lo  tii<» 
right  thing.  1  believe,  as  a  general  nde,  tliis  is  true,  but  the^te  l>i»nd'* 
run  for  40  or  50  years  with  stocks  for  all  time  and  the  investor  will  U» 
satisfied  with  nothing  short  of  legal  certainty  written  into  the  law.  Wo 
are  now  talking  about  property  which  is  hard  earned  an<l  vital  to  every 
investor,  and  the  smaller  the  investor,  the  more  vittdiv  necfssarv  it  w 
to  avoid  loss.  I  know  from  exj)eri(*nce  that  when  invcwtore  nut  thrir 
money  in  anytliing  they  nisist  upon  knowing  that  they  huve  ti.e  lawful 
right  to  keep  the  property  or  to  get  full  and  fair  compensation* un-ier 
the  law  if  it  Is  taken  awav  from  them  by  anS'  (iovenimental  or  of  ''r 
agency,  and  without  any  fear  that  a  ])leu  will  be  made  tl;at  they  haM* 
contracted  tliemselves,  under  the  terms  of  this  bill,  out  of  surh 
constitutional  right. 

ily  exj)erience  has  been  that  inv(*stors  are  not  satLsfie<l  to  Imy 
property  which  they  can  hold  only  through  the  grace  or  arqui<"scente 
of  somebody  else.  They  insist  that  they  must  have  a  tlefendable 
lawful  right  to  it. 

I  wisn  to  call  your  attention  to  the  fact  that  investors  in  wuWt- 
power  securities,  where  Government  land  is  involvetl,  are  at  this  tin.e 
particularly  sensitive  as  to  the  question  of  tenure.  I  know  fn'-.i 
experience  that  thousands  of  investors  scattered  over  practically 
every  State  in  this  Union,  and  also  in  a  great  many  foreign  countn**^, 
have  invested  their  money  in  water  powers  \n  cimnection  with  which 
Government  laud  is  involvetl,  and  tJiat  at  the  time  tlie  money  wa* 
devoted  by  them  to  the  service  of  the  public  they  little  dreamed  thit 
there  were  any  flaws  in  their  land  titles,  or  that  this  great  I'mted 
States  Govenunent  would  come  in  later  and  arbitrarily  revoke  all 
rights  to  occupy  such  Govenimetit  land  so  'ong  as  the  compiinies 
continue  to  propcTly  operate  their  business  to  the  satisfaction  of  the 
consuming  public.  To  their  soriow.  they  now  know  that  this  h<*p6 
and  expectation  was  ill  founded.  Thousands  of  investors  know  thai 
numerous  suits  are  pending  wherein  the  Federal  (lovenunent  »s  nro- 
ceeding  to  eject  tliese  companies.  These  revocations  and  Un*^e 
ejectment  suits  are  matters  of  common  knowledge,  and  I  am  sorry  to 
gay  have  resulted  in  wide-spread  skepticism  and  fear  where  Govem- 
mcTit  laiul  is  involved.  This  fear  has  gn»atly  accentuatetl  Uie  udli- 
culties  which  face  those  of  us  in  the  investment  banking  busincHH  itx 
•ecuriup  further  CM))ital  for  the  tlevelopment  of  western  enU»q>ris«-i 
The  effect  of  these  revocations  am!  ejtutment  suits  has  been  to  cn*ale 
an  impres-^ion  in  tlie  minds  of  investors  that  the  Federal  Go%'eninioni 
is  unfriendly  to  jjower  developnient>,  and  if  further  capital  is  to  b<» 
secured  at  rcaMMiahle  vn^l  for  the  development  t)f  powers  affectiHl  l»y 
(loven)ment  hiiid  it  is,  m  my  o)>inion,  ne(•e^'^;lry  that  Uus  bdl  be  wnl- 
ten  in  a>piritof  fairn*'-^^  and  mfnt.!dho-ipii.ahty  towanl  power  develop- 
ments cidculaU'd  to  mvite  in  vestment  that  il  be  made  ho  rlrnr 
that  even  the  nK»-»t  tt»<'hni(ul  lav\y<T  must  adviM*  any  inve.-^Ujr  that 
the  inti'^M'ily  of  In^  uivesMnent  his  the  fuUe-^t  j)roUM'Mon  and  the  gcwnl 
faith  of  the  riiitrd  .  .f.at4'>»  (M»vernnn»nl  bark  of  it,  and  that  tile  nirhts 
of  the  j)o\ver  tlevidoper  are  ^o  riearl}'  -^afficuarded  that  there  can  bo 
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no  question  about  the  investor  bein^  able  to  defond  himself  in  court 
against  anything  which  may  at  the  time  seem  1o  be  confiscatory. 

Senators,  in  my  opinion,  the  protection  of  the  integrity  of  the 
investment  is  the  most  important  thing  in  the  whole  bill,  as  it  is  of  the 
most  vital  importance  to  Iho  consumers  of  the  power  and  to  all  the 
people  of  the  States  in  which  these  power  sites  are  located.  If  the 
investor  can  not  be  persuaded  that  he  is  safe  under  this  bill,  and  his 
fears  are  not  allayed,  ho  will  put  his  money  into  some  one  of  the 
many  thousands  of  other  lines  of  business  which  are  constantly  reach- 
ing out  for  capital.  This  will  leave  the  promoters  and  owners  of 
irrigation,  mining,  manufacturing,  and  other  projects,  and  the  people 
eeuerally  in  the  states  affected,  without  adequate  power  service 
oecauso  they  can  not  obtain  it  unless  they  can  convince  the  men  with 
money  that  the  enterprise  is  safe  and  profitable. 

I  beg  of  you  that  this  phase  of  the  situation  be  given  your  most 
careful  consideration. 

It  is  preferred  by  the  Government  that  the  powers  be  developed. 
I  assure  you  tha't  this  can  be  accomplished  only  if  legal  rights  under 
the  terms  of  the  law  are  made  clear  and  secure  —as  secure  and  as  clear 
and  as  fair  as  any  other  investments  on  privately  owned  lands.  If 
that  is  not  done  other  investments  will  oe  preferred,  much  to  the 
detriment  of  Government  power  sites. 

Power  enterprises,  to  be  successful,  should  be  established  upon  a 
stable  and  permanent  basis,  free  from  every  element  of  uncertainty 
that  it  is  in  ihe  power  of  the  Government  to  remove.  These  power 
enterprises  have  come  to  stay,  and  are  as  much  of  a  vital  pubhc  neces- 
sity as  are  the  domestic  water  systems  in  our  great  cities.  These 
companies  will  never  recjuire  less  capital,  but  will  constantly,  year  by 
year,  for  all  time,  require  in  an  ever  increasing  ratio,  more  capital. 
This  necessity  for  a  continuous  and  constantly  increasing  expendi^- 
ture  will  be  none  the  less  urgent  toward  the  end  of  a  50-year  period, 
or  any  other  term ;  this  constant  necessity  for  an  increasing  amount 
of  casn  will  continue  to  the  end  of  time.  iP'or  this  reason  an  amortiza- 
tion of  the  capital  is  a  financial  impossibility,  particularly  for  fixed 
term  tenures,  without  imposing  rate  burdens  on  the  consumers  which 
in  most  cases  they  can  not  possibly  stand.  Capital  expenditures,  if 
honest,  must  be  commensurate  with  the  facilities  for  serving  the 
people.  The  people  demand  facilities  commensurate  with  the 
growth  of  the  communities,  and  even  in  a  community  where  there  is 
no  growth  the  people  constantly  demand  better  and  more  facilities. 
because  they  are  progressive  in  their  ideas  of  modem  convenience  and 
comforts,  and  are  not  satisfied  with  the  continuation  of  old  methods. 
They  and  you  know  that  to  stand  still  and  not  progress  is,  relatively, 
to  fall  behind — to  go  backwards. 

No  power  company,  or  other  puldic  utility,  can,  over  a  long  period, 
take  care  of  its  cash  requirements,  for  obsolescence  and  for  an  average 
growth  of  12  per  cent  or  more,  out  of  its  net  earnings,  and  at  the  same 
time  pay  one  cent  of  interest  or  dividends.  Many  of  them  can  not 
grow  6  per  cent  per  year  and  do  it.  This  means  that  if  the  company's 
transmission  lines  and  power  supply  grow  to  serve  the  peonle  properly 
the  company  must  he  constantly  in  the  market  seeking  other  peoples' 
money  to  be  expended  for  capital  account,  and  tne  greater  the 
growth  the  larger  the  money-getting  problem  becomes,  ana  frequently 
the  greater  the  company's  embarrassment.     It  is  easy  to  get  these 
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funds  if  the  investors  are  sure  that  the  principal  will  be  safe  and  that 
the  dividend  and  interest  payments  will  he  regularly  and  rcmsecu* 
tively  made  without  interruption.  Why  do  the  small  investors  put 
their  funds  in  postal  and  private  savings  banks  and  invest  in  State, 
municipal,  ana  United  States  Government  bonds?  It  certainly  is 
not  because  the  yield  is  large,  but  for  the  sole  reason  that  the  pnnri|>fll 
is  safe  and  the  interest  payments  are  sure  and  consecutive.  I  he  bulk 
of  the  permanent  investment  capital  furnished  for  public  utiliii*'* 
to-day  is  not  furnished  by  the  very  rich,  but  by  tbe  relatively  pfor 
and  middle-class  people.  If  tempted  by  ultimate  or  pi^s^ilile  larv'e 
profits,  the  very  rich  can  afford  to  take  long  cbanccs  on  l<>>ing  hiuu* 
of  the  principal  and  of  having  some  of  their  dividends  st<>p|H'd  ftT 
long  periods,  because  they  will  still  have  income  enough  ti»  Lve  in 
comfort.  Not  so,  however,  with  the  small  and  poorer  invi>tors,  wl.i» 
in  the  end  supply  the  bulk  of  the  capital  for  public  utility  cntrrprisi*^ 
A  very  large  numl^er  of  these  small  investors  have  but  small  max  1:111 
of  income  over  living  expenses,  and  can  not  afford  to  buy  s4Huru:trs 
where  there  is  a  possibility  of  having  a  l»reak  in  the  conscci:tiron€>a 
of  their  interest  payments  or  dividends,  because  they  liave  no  otlu*r 
means  of  support.  It  is  vastly  more  important  to  \heni  to  n^'cive 
their  income  regularly,  and  without  diminution,  even  tlumgb  tb<< 
fixed  amount  received  is  small,  than  to  nin  the  risk  of  reci»iving  no 
income  whatever  for  a  number  of  years  in  the  hope  of  some  timi* 
making  a  high  rate  of  return. 

The  importance  of  marketability  of  securities  is  rarely  appnviftt<»d 
by  those  who  are  not  constantly  tlealing  in  them,  or  loaning  money 
on  them,  or  who  have  not,  in  times  of  stress,  tried  to  sell  thcni  at  m 
fair,  or  at  least  some,  price  and  failed. 

For  purely  economic  reasons,  both  from  the  financial  and  the  op«»r- 
ating  standpoint,  the  day  of  little  plants  and  distributing  sy>trm'4 
and  of  Uttle  companies  in  the  public-utility  business  has  g<»ne  ftirever. 
The  issue  of  securitii*s  on  snuUl  plants  is  necessarily  ver>'  limited  in 
amount,  and  the  ownership  of  the  securities  is  consequently  conliniHl 
to  but  few  people.  Tliis  makes  a  narrow  and  restrictinl  market, 
with  the  effect  that  with  only  two  or  three  people,  in  some  case^, 
knowing  about  the  property,  the  seller  is  at  a  great  disadvantage  in 
case  he  is  compelled  to  liijuidate.  For  these  retistms  bankers  and 
other  lendei-s  do  not,  as  a  rule,  consider  such  security  gtKKl  collateral 
for  loans.  Administrators  and  tru>^tees  for  estates,  and  invt^stors 
who  are  dependent  upon  their  inconu*  for  a  living  u*»uallv  can  not 
afford  to  invest  in  such  securities  because  small  compann»s  ure  mi 
easily  put  out  of  business  or  crippled  by  any  sliuht  adversity,  whu  h 
would  scarcely  be  noticed  by  the  large  company,  tuid  therefore 
there  can  be  no  rejinoiuible  certainty  as  {o  divid(*ndH  being  paid  repu- 
larly,  if  at  ull,  and  in  case  of  sickness,  business  adversity,  or  other 
reasons  for  selling  tlie  securities  of  a  Uttle  conif>any  tbe  invc*>tors 
know  that  such  seeuritit^  cnn  not  be  convert cil  quickly,  if  at  all, 
into  ca.sli  upon  any  reasonable  ba^i-t.  I  know  from  e.xperienee  that 
invest o!*s,  as  a  rule,  do  not  want  to  buy  tbe  sei'urities  of  small  coui» 
panit^s  on  any  yield  btisis  wiiieb  the  consumer  can  alTt>rd  to  pay 
throujrii  serviee  eluir^^es.  Tbese  little  companies  are  u^utdlv  <»wned 
by  a  few  stockboldi'rs  wbo,  for  a  tin)e,  could  gel  along  fairly  Well 
Uiuler  tbe  old-styb*  plan  of  ebar^nnt;  bigh  rates  and  avi»iding  exteii* 
sions  to  plant  and  giving  poor  .service* 
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Now  that  the  people,  under  commission  regulation,  are  insisting 
upon  better  service  and  more  service  at  lower  rates  these  few  stock- 
holders find  that  they  can  not  sell  their  securities  to  the  public  on  any 
reasonable  basis.  Their  plants  are  too  small  to  be  economical  and 
the  profits  of  the  business,  in  many  cases,  are  not  sufficient  to  provide 
the  cash  requirements  for  growth,  even  if  all  interest  and  dividend 
payments  are  stopped.  This  has  resulted  in  a  reaUzation  on  the 
part  of  the  owners  of  the  small  properties  that  times  have  changed; 
that  it  is  no  longer  possible  to  get  any  income  out  of  such  business; 
that  the  people  will  not  put  up  with  the  kind  and  quantity  of  service 
they  have  heretofore  had,  and  that  the  Uttle  company  must  either 
sell  out  or  consohilate  with  some  larger  company,  or  group  of  com- 
panies, which  can  readily  get  other  peoples'  money  for  extensions  or, 
in  the  alternative,  face  municipal  competition  or  drastic  action  by 
the  commission  in  an  effort  to  secure  good  service  at  reasonable  rates 
for  the  people.  These  and  the  other  economic  facts  I  have  men- 
tioned account  foi  the  present  tendency  toward  a  consohdation  of 
all  the  plants  of  many  aifferent  towns,  villages,  and  rural  communi- 
ties into  one  company,  which  eventually  suppUes  the  entire  terri- 
tory with  transmission  lines  fed  from  one  or  more  lai^e  and  up  to 
date  power  stations.  This  is  also  in  line  with  the  words  of  wisdom 
which  Mr.  Armour  gave  me  more  than  20  years  ago  when  he  said 
*  *  Never  buy  anything  that  .you  can't  sell,' '  and  * '  If  you  get  a  peanut 
stand  in  trade  sell  it  immediately,  and  if  you  can't  selT  it  make  it 
the  peanut  division  of  a  department  store  in  exchange  for  department 
store  stock  and  may  be  you  can  sell  tlie  stock. "  The  corollary  of 
this  is  the  large  company  in  which  more  people  are  interested  as  stock- 
holders or  bondholders,  or  know  about  its  business,  and  conse- 
quently the  more  people  there  are  to  trade  in  the  securities  which 
in  turn  means  higher  selling  prices  of  the  securities,  because  they  are 
more  Uquid  and  thev  are,  in  practice,  regularly  bought  and  sold  by 
telephone  and  are,  therefore,  ^ood  collateral  at  any  bank.  Whatever 
yield  is  earned  on  securities  is  paid  by  the  consumer.  The  less  the 
risk,  the  greater  the  marketabdity  and  the  less  yield  required  to 
attract  money  and,  therefore,  the  less  the  burdens  which  the  con- 
sumers have  to  bear.  I  am  mentionmg  these  facts  to  emphasize  the 
importance  to  the  consumer  of  being  served  by  the  largest  possible 
companies  whose  business  is  given  the  greatest  possible  stabiUty  by 
reason  of  the  large  area  served  and  the  large  volume  of  business 
handled.  Absolute  control  of  the  rates  and  conditions  of  service  by 
the  regulatory  commissions  insures  all  these  benefits  of  large  com- 

Eanies  to  the  consumer,  yet  at  the  same  time  protects  him  against 
igh  rates  and  discriminatory  or  unfair  treatment  or  bad  service. 
To  secure  investment  money,  the  return  must  be  reasonable. 
'' Reasonable,"  in  this  ciise,  means  the  return  which  will  induce  the 
man  vrith  the  money  to  invest  in  the  particular  enterprise.  What 
this  return  must  be  in  any  particular  case  necessarily  varies  according 
to  the  investors'  idea  of  the  risk  in  such  case.  The  infaUible  rule  is, 
the  greater  the  risk  the  greater  must  be  the  yield,  and  therefore  the 
greater  the  burden  wliicn  the  consumer  must  bear.  I  say  the  con- 
sumer must  bear  this  burden  because  it  is  only  through  pavments 
by  the  consumer  for  service  that  the  investor  can  get  the  yield  neces- 
sary to  bring  forth  the  money.  It  is  the  business  of  the  regulatory 
utility  commissioners  to  see  to  it  that  substantially  all  the  increases 
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in  profits,  due  to  the  growth  in  volumo  of  business  an<i  the  economit*s 
which  always  go  with  such  growth,  go  to  the  consumers  through  rnto 
reductions  or  extensions  of  service  to  develop  and  build  up  surruund- 
ing  territory.  I  have  yet  to  learn  of  a  single  case  where  regiilntonb- 
commissions  have  failed  to  do  their  duty  in  this  respoct.  On  fh*» 
other  hand,  any  unfair  treatment  of  the  utility  compaiiv  by  the 
Governmental  agencies  increases  the  hazards  of  the  Dusin«*^»«  nnl 
results  necessarily  in  an  increase  in  the  yield  which  the  man  wir^i 
money  will  insist  upon  receiving  if  further  funds  are  to  be  providt'd. 
This  means  one  oi  three  things:  (1)  the  rates  will  be  nii«*<Nl;  «.*• 
reductions  in  rates  which  would  otherwise  be  made  wiU  be  def«»rn»<l. 
or  (3)  no  more  money  will  be  fortlicoming  to  take  care  of  tlie  erowth 
(rf  the  communitv.     In  anv  event  it  is  the  consumers  who  suMor. 

If  prompt,  complete,  and  economical  service  is  to  be  se<'un*«l  f^r 
the  consumers,  it  is  iust  as  important  that  the  men  who  dovotf*.! 
their  money  to  the  public  service  in  tliese  enterpriser  bo  tre.itod  fairly, 
and  even  liberally,  as  it  is  for  the  consumers  to  treat  the  sorvanf-* 
in  their  households  fairly  and  liborjJly,  if  elFective  service  i<  ox\UH*xi*t\. 
Human  nature  is  such  that  the  best  work  can  not  be  obtainoit  from 
ordinary  time  servers  who  are  not  spurred  on  by  an  incentive  fcir 
exceptional  achievement.  1  therefore  think  that  where  the  operitt- 
ing  companies  show  exceptional  zeid  and  ability  in  extending  the 
power  systems,  improving  the  service  and  lowering  the  rat«*s,  ih*»y 
should  Be  allowed  to  earn  a  little  extra  com|)ensation.  If  this  pohoy 
should  be  adopted  by  commissions  generalljr,  it  might  offer  a  stn>tu^ 
probability  of  enhancement  in  prices  of  utility  securities  and  thu^ 
add  to  them  an  increased  or  prospective  value,  to  be  realizeil  only 

Provided  the  company  earns  it  through  good  conduct  and  efficiency, 
beheve  there  are  many  ciuses  in  wJucli  the  consumer  will  l>e  repaid 
many  fold  by  holding  out  an  inducement  of  this  kind  as  an  inconttr* 
for  exce])lional  personal  effort  and  ability  in  public  service. 

In  this  connection  it  may  be  inteiestinc  to  quote  from  the  testi- 
mony of  Mr.  Pinchot  before  the  Nationtil  Waterwajrs  Commission  in 
November,  1911,  jus  follows: 

I  should  liko  ii)  bi*  undorHt'vul  hon'  an  ;iMH(*rtiii^.  with  a  e****i\  diMi)  <»f  vijpiir.  that  I 
beliov(*  tho  invoHtont  who  fc^y  into  wut4T-fM»w<*r  dovolopimMit  Hhoul<i  b4>  friven  *  murh 
more  ^Mien)U8  return  for  thoir  invoHtnient  thtin  nuMi  wh<>  (r>  into  «  1«m  haivtlot.* 
busini^tiH.  for  the  HhIcb  of  a  buHintnts  of  that  kind  uro  (HTtainly  >ory  Uf^v.  The  puhhc 
nee<Itt  iiw  devflopnu»nt  of  wuKt  |M>wor. 

Mr.  Walter  L.  Fisher,  at  the  same  hearing,  stated : 

Hut  if  wo  rHain  tlto  plan  of  a  (lovornmrnt  appraisal  r>f  n*ndjiiMimMil  tht»n*  *hould  t»« 
a  pMvi»«it»n  pn»t«»<Miiie  an  i»itor«»Hi  nMurn  ujHin  the  fair  vuhu*  •»<  tht»  pf\>|NTty.  with  thm 
ri^ht<il  tlH»ifranl<»4'  t<n,i)iiii4M't»url  to  oni'-n-o  thirtriirhl.  1  tiontii  lM>lio\i\h<>wtnt«r.  th«t 
meroly  aii  iulorrnl  rcHirn  t>n  m-uu-y  invrhlrd  in  any  of  tho-^j"  iMiiiTprijM'?.  will  «mm  nur*jM* 
invi'i<ti"MMit.  Tht*  iii\<*j«lMr  j»h«'iiM  ha\<'  a  return  on  hij*  m  >n**\  >\>  tin-  im!«t«**1  h.»*i#  if 
it  in  Ohto.  Tho  puhlir  can  not  L'uaratiti'oa  p'tiirn;  it  ini"«t  b**  i  widotiui  of  t\\v  pr»|MTl\ 
The  <lo\  rlnpTiH'nt  fi|  iIh*  pr»ptTly  ni:iy  hu\o  itovii  uiiwih«.  m  im  (>t»M(  rptinn.  or  it  niJiy 
ha\o  biMMi  n.iw  i-i'is  I'vi't- iifi*  i.  :iii<l  i hat  m:t\  1m»  tho  •  umm-  «.i  i,tih«ro.  but  if  thr  n»\ouiie 
iH  lloTi*,  ilo-ro  .ii'jiit  I  .  bo  .til  m\  ohtinrni  ri'turu  .f-iiirt'd  Mut  i  i'  tho  not  r«'<i*ipt«  !•  *t 
Wo  ran  n<»t  ;UI  >r'l  t  »  ^i  '!»  il.rro.  b'lMiiM*  ii  wr  ti\  in  .irl»Mr.ir\  In  ii  '»  ♦>  'T  •*  p»T  <  » '.l, 
wh.itoM-r  It  ina\  Im».  tfii>*  will  «lo-ir  »\  all  »n<-4Miti\  i*  t-T  nitun*  'i"\ol  >ptiw:it  iind  oxt**  i- 
HiMri  a.ol  will  atliM-i  a«l\or.-»*lv  Ihi*  in  .inMniv  and  ••lli»  lomy  I'l  iIh*  jn.riaO'OUMit  «i  a 
larifo  \vat»'r-p 'UtT  plant.  1  nor 'in  r»Mf.  mi  wjiv  wo  oun  n<«i  ,ii!  rl  (•>  pr  >\id»*  An  ^ild*«i 
in<  •••iti\o  •  •  *  1  OHM  oi\o  It  V*  b«'  in  tfio  p'lliln  iut«To-t  I'lat  tl,**  roturn  »hi-  h 
it*  all'W***!  t  •  bo  nia«b'  >u\  onttTprH"!*  **\  iiiXf  ofianioiiT  ■'Ij:«I1  tol  lo*  wliittlotl  iji  wn  «  •■ 
c*l"i«o|y  1  i:,i;ik  ttiJit  tho-*!'  in\ f-iniooth  r<h'«uld  l)o  ultfo  iiNo  t  »  ir»\i»*tMni  anil  t't««\ 
•hould  ^ot  a  liitlo  iMoro  tlum  Wo  an*  oit4*n  di'^^toMMi  \o  thi'iU  ti*  ab(i'dut**ly  fair.  9^*  \ht* 
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there  will  be  a  constant  tendency  and  desire  on  the  part  of  capital  to  go  into  these 
enterprises,  because  perhaps  they  make  a  little  more  than  in  some  other  investment 
where  there  is  only  the  same  amount  of  risk.  *  *  *  I  do  not  believe  in  the  theory 
of  taxation  oi  public  utility  c<»rporati(>ns  when  you  can  get  effective  regulation.  I 
think  it  is  an  itjdirec  t  tax,  which  does  not  conform  to  principles  of  c(.rrect  taxation, 
because  it  df^es  not  follow  the  canons.  It  does  not  fall  on  those  people  best  able  to  bear 
it;  it  is  not  iinp^^-sed  according  to  principles  of  correct  taxation. 

I  think  we  will  all  agree  that  the  Federal  Government  should  not 
treat  in  a  cheese-paring  and  niggardly  way  the  people  of  this  country 
who  devote  their  money  to  the  pubhc  use  and  subject  themselves  to 
the  absolute  and  complete  control  of  governmental  authority  as  to 
each  and  every  most  minute  detail  of  their  business,  even  giving  to 
the  Government,  through  the  utilitiy  commissions,  the  right  to  regu- 
late the  compensation  of  such  public  service.  There  is  no  chance  for 
collective  bai^aining,  as  practiced  between  organized  labor  and 
capital.  If  we  all  agree  that  the  Government  should  deal  fairly,  and 
even  liberally,  as  to  the  rate  of  return  to  investors,  who  accept  the 
Government's  invitation  to  devote  their  savings  to  the  public  use, 
then  I  say  to  you.  Senators,  that  while  the  matter  of  yield  is  important, 
based  upon  my  practical  experience  of  many  years,  it  is  of  far  greater 
importance,  if  capital  is  to  be  secured  upon  reasonable  terms,  or  at  all, 
that  the  safety  of  principal  be  made  the  first  requisite  and  much 
better  safeguarded  from  confiscation  than  is  done  by  the  present  word- 
ing of  this  bill.  I  refer  again  particularly  to  the  recapture  clause 
already  mentioned.  If  capital  is  to  be  attracted,  the  way  to  do  most 
effective  work  is  to  safeguard  that  capital  against  imjust  treatment, 
against  fear-creating  uncertainties  ana  especially  against  confiscation. 

I  know  that  investors  do,  and  will  continue  to,  fear  that  everv  time 
it  is  necessarv  to  come  to  Washington  to  get  the  consent  of  some 
appointive  official  for  doin^  anything  mentioned  in  this  bill  that 
such  consent  may  be  withheld,  or  given  only  upon  conditions. 
There  is  a  fear  that  the  power  to  impose  new  and  perhaps  imjust 
terms  affecting  vital  business  matters  as  a  condition  precedent  to  the 
giving  of  any  consent  necessary  under  the  terms  of  this  bill  will  be 
used  as  a  means  of  forcing  a  new  trade;  of  changing  the  rules  of  the 
fi;ame,  so  to  speak;  of  changing  them  after  the  man  has  already  put 
Eis  money  in  a  dam  in  some  canyon  and  is  unable  to  get  it  out.  In 
other  words,  investors  want  to  know  what  the  rules  of  the  game  are 
before  they  put  their  money  in,  and  they  do  not  want  to  put  them- 
selves in  sucn  position  that  after  their  money  is  once  in  they  can  be 
coerced  into  acceptinc;  changes  to  their  detriment  and  in  a  way  to 
leave  them  stuck  in  tne  enterprise  as  unwilling  investors. 

It  is  well  known  that  more  than  $400,000,000  a  year  is  now  being 
expended  to  take  care  of  the  ordinary  growth  in  the  public-utility 
business,  and  that  this  rate  of  expenditure  is  increasing  by  leaps  and 
bounds.  There  is  not  the  slightest  doubt  that  within  the  next  seven 
or  eight  years  the  expenditures  for  such  improvements  and  exten- 
sions win  amount  to  at  least  $800,000,000,  and.  in  fact,  may  amount 
to  $1,500,000,000  per  year.  In  my  opinion,  if  this  bill  is  passed  as 
drawn  it  is  quite  likely  that  but  little,  if  any,  money  will  be  obtained 
for  power  developments  where  any  public  land  is  involved,  and  I 
hazard  the  statement  that  if  money  is  obtained  from  the  public  at 
all  for  such  purposes  it  will  be  very  difficult  to  obtain,  and  will  cer- 
tainly cost  not  less  than  2  per  cent  per  annum  more  than  would  be 
the  case  if  investors  are  adequately  protected.     There  are  to-day 
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many  utility  properties  representing  cash  investmento  in  excess  of 
$40,000,000,  and  within  the  next  20  years  I  certainly  expect  U^  st^e 
dozens  of  utilities  with  properties  which  have  cost  in  cnsn  in  exc«'?cs 
of  $100,000,000.  A  minimum  of  2  per  cent  extra  c«>st  of  money 
thrown  on  the  consumer,  as  I  believe  will  necessarily  bo  d<»ne  if  thi'* 
bill  is  passed  as  %\Titten,  will  mean  that  in  any  50-year  period  such 
additional,  and  in  my  opinion  wliolly  unnecessary,  interest  chiir^e  will 
amoimt  to  one  and  fv>ur-tenths  times  the  principal.  To  illustrate 
my  point,  under  this  bill,  with  the  uncertainties  created  by  iu^  terms. 
if  a  $100,000,000  power  property  should  use  one  one-hunuredth  pari 
of  one  acre  of  public  land  the  extra  interest  cost  which  the  ci>iL-»unior» 
must  bear,  merely  beciiuse  the  com])any  uses  this  infmitesimil  ]/u-co 
of  Government  land,  and  thereby  subjects  its  entire  pDperty  U*  tho 
onerous  conditions  of  this  bill,  will  in  my  opinion  equal  at  Icust  2  jvr 
cent  per  annum,  or  a  total  of  $100,000,000  in  every  35-year  in^n^d. 
Senators,  do  you  wish  to  put  such  a  burden  on  any  local  o(»imnuniiy  I 
Is  it  wise,  in  the  public  interest,  to  do  this?  Is  it  fair  to  the  |>e(>|  i<« 
of  the  States  in  which  the  Clovernment  land  is  located!  Is  tlie  ud- 
vantage  of  havin<r  any  $100,000,000  far  West  im)i>erty  conln>lled  and 
regulated  by  any  sinjjle  aj)pointive  oliicer  in  Washin^on,  no  nuitt«T 
how  fair  and  how  able  he  ma)'  be,  and  then  of  later  recapturing?  such 
proj)erty  under  the  possibly  confiscatory  terms  now  >\Titten  in  si'cti«»n 
6  of  this  bill,  w'orth  this  $100,000,000  extra  C4)st  to  the  particular  c<»n- 
suming  public  afTected?  Would  not  these  consumers  and  the  other 
people  in  the  State  prefer  to  save  this  $100,000,000  extra  co2»t  «if 
capital  and  get  the  beneilt  through  lower  rates?  Sena  tons,  in  dis- 
cussing this  matter  of  economics  of  governmental  jMilicy  you  are 
really  not  dealing  with  the  investor,  but  with  the  consuming  pu&lic,  and 
the  people  in  the  States  where  the  public  lands  are  locai4>d.  It  is 
clear  that  if  investors  don't  like  the  bill  they  vnil  not  invent  their 
money  under  it.  They  can  not  be  forced  to  do  so  by  any  }Mtshihle 
legishition,  and  it  is  absolutely  clear  to  my  mind  that  it  is  not  the 
investor  but  the  hundreds  of  thousands  of  consumers  and  the  poc^ple 
in  the  States  afTected  who  are  alone  interested  in  this  matter.  It  n 
as  clear  as  dayHght  that  they  will  be  greatly  injured  if  this  bill  i« 

Eassed  as  x^Titten,  and  it  is  not  at  all  clear  who,  if  anybody,  will  b« 
enelited  by  its  ]>assai;e  as  written. 

Mr.  Chairman  and  Senators,  I  thank  you  for  your  courtesy  and 
great  patience  in  listening  to  me. 

The  CuAiRBiAN.  Without  objecti<>n,  there  will  be  uisertod  in  the 
record  the  statement  which  Secretary  t)f  the  Interior  Lane  has  sviit 
to  each  member  of  the  committee,  entitled  **  Water  power." 
(The  pa))er  referred  to  Is  as  follo^^-s:) 

Watku  Power. 

[Franklin  K.  Lank,  Socretury  of  ihi»  Interior. J 

Should  the  (loverrnnent  alh>w  its  dam  and  rcRerroir  sites  and 
other  lands  valuable  for  power  development  to  pass  from  ita  hands 
forever  ? 

(1 )  It  has  been  the  j)f»liry  of  Congnvs  from  the  inception  of  p<iwer 
dovelopinent  in  the  I  nitecl  States  only  to  grant  pennisaion  to  uae 
euch  lands  and  not  to  sell  or  give  away  the  lands  in  perpetuity.    Acts 
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of  Congress  of  May  18,  1896  (29  Stat.,  120);  February  15,  1901  (31 
Stat.,  790);  February  7,  1906  (33  Stat.,  702);  May  1,  1906  (34  Stat., 
163),  and  Marcli  4,  1911  (36  Stat.,  1253). 

(2)  The  general  law  applicable  to  the  use  of  public  lands  for  the 
development  of  electrical  power,  the  act  of  February  15.  1901,  author- 
izes the  grant  only  of  a  permission  to  use  public  lanas  and  reservations 
for  this  purpose,  expressly  providing  that  any  such  permission  may 
be  revoked  ny  the  Secretary  of  the  Interior,  or  his  successor,  in  ^s 
discretion,  and  shall  not  be  held  to  confer  any  right  or  easement,  or 
interest  in,  to,  or  over  any  public  land  or  reservation.  The  general 
law  now  in  effect  relative  to  granting  of  rights  of  way  for  transmission 
lines,  the  act  of  March  4,  1911,  omy  permits  the  approval  of  such 
rights  of  way  for  periods  not  exceeding  50  years. 

(3)  The  future  of  water  power  is  still  unknown.  It  promises  to 
be  an  invahiablo  resource;  (a)  because  it  replaces  itself,  while  coal 
and  oil  do  not;  (b)  because  it  can  be  transported  at  sUght  expense 
and  for  long  distances;  (c)  because  the  development  of  numerous 
other  western  resources,  low-grade  ores,  irrigation  of  arid  lands  by 

Jumping,  and  the  establishment  of  manufacturing  enterprises  are 
ependent  upon  cheap  and  abimdant  electrical  power. 

(4)  To  at  this  time  grant  such  lands  in  perpetuity  to  private 
corporations  or  individuals  is  to  divest  the  Teueral  Government, 
as  well  as  the  several  States,  of  a  large  measure  of  the  control  which 
it  might  otherwise  exercise  over  this  resource  by  law  or  re^;ulation 
and  would  place  beyond  its  power  the  opportumty  of  providing  by 
law  such  dinerent  method  of  use  or  disposition  as  the  future  may  wow 
to  be  best  adapted  to  the  pubhc  interests. 

WHAT   HAVE   THE   STATES   DONE   WITH  THEIB  POWEB   SFTESf 

With  possibly  few  exceptions,  the  valuable  power  sites  on  lands 
not  owned  by  the  Federal  Government  have  passed  into  private 
ownership  in  pc^rpetuity.  They  can  not  be  recovered  except  at  a 
prohibitive  expense,  nor  can  control  be  exercised  thereover  in  any 
manner,  except  it  be  by  regulation  of  transmission  and  delivery  as 
a  jiublic  utility.  Out  of  7,000,000  horsepower  developed  in  the 
L'niti'd  Stat<^s  in  1913,  twenty  companies  or  groups  of  interests 
contri filed  2,710,886  developed  horsepower  and  3,556,500  imdeyel- 
op«*d  hnrsi'powi-r,  or  a  total  of  6,267,386  horsepower.  According 
tc>  a  tnblo  compiled  by  the  Forest  Service,  out  of  a  total  of  1,135,400 
ileveloped  horsepower  in  the  States  of  California,  Colorado,  Idaho, 
llontj'iiH,  Ni^vjufa,  Oregon,  Utah,  and  Washington,  1,023.700  horse- 
power is  owni'd  by  large  corporations,  while  but  111,700  horsepower 
is  oHned  by  small  developers.  In  the  State  of  California,  92  per  cent 
of  thi*  developed  power  is  owned  by  the  large  corporations  and  but 
8  pi»r  ci^nt  by  small  dc^velopers.  tii  Oregon,  90  per  cent  is  owned 
bv  large  eompanies  and  10  per  cent  by  the  small  developers.  In 
tfie  State  of  California,  one  corporation  owns  27  per  cent  of  the  total 
develop<?d  horsepower  in  the  State  and  two  groups  own  57  per  cent 
of  the  total  development. 
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WHAT    HAS   THE    FEDERAL   GOVERNMENT    DONE    WITH    ITS   WTES  ? 

As  stated,  it  has  never  been  the  policy  of  Congress  to  disfMisi*  of 
these  sites  in  perpetuity,  the  laws  providing  simnly  for  lh(*  irv^uanre 
of  limited  or  revocable  permits.  Therefore,  while  some  valuable 
sites  have  been  acquired  by  private  ownci-s  t  hrough  the  tiling  of  s<'ri{>  or 
entry  of  the  lands  under  some  one  of  the  public  land  laws  not  int«*nil«>*! 
to  apply  to  the  development  of  such  a  resource,  the  major  portion  <>f 
IsLinh  valuable  for  this  tlevelopment  remains  in  Federal  ownership. 
A  conservative  estimates  places  the  total  avaihiblr  horsepower  at 
35,000,000,  of  which  not  exceeding  7,()()0,0()0  have  been  dev«»lojvis:. 
Of  the  total  undeveloped  horsepower,  2S.()00,()()0,  about  71  |>4t  r«»nl, 
is  in  what  are  known  as  the  nubiic  land  Stat(*s,  and  42  per  cent  of  the 
total  is  within  Government  forest  resei-\'es.  It  is  thus  apparent  thai 
the  extent  and  value  of  this  unthn^eloped  resource  is  laige  4'nougb  to 
require  most  careful  consideration  and  disjuwition. 

HOW    DO   OTHER   GOVERNMENTS    DEAL   WITH    POWER    SITES  f 

The  laws  of  the  Dominion  of  Cnnathi  authorize  the  is^uann*  f>f 
licenses  for  21  years,  renewubh*  for  ihvoo  lurtlier  terms  of  like  extent, 
at  a  fixed  fee,  payable  annually,  and  providers  that  upon  the  ttTniinn- 
tion  of  a  license  the  works  may  be  taken  over  by  the  Govrmmont 
upon  pavment  of  the  value  of  the  actual  and  tangible  woiks  and  «»f 
any  lan<ls  held  in  f(»e  in  connection  therewith.  It  is  expre*<sly  pnv 
vided  that  the  value  of  the  rights  and  i)rivih»gi»s  granted  or  lh«» 
revenues,  profits,  or  divid(*n<ls  being,  or  liKely  to  be,  derived  then*- 
from  shall  not  be  taken  into  consideration. 

The  Province  of  Ontario  authorizes  a  lease  of  water-pownr  privi- 
leges for  periods  not  exceeding  20  years,  with  the  right  of  renewal 
for  two  further  and  successive  terms  of  10  years  each,  upon  the  rental 
stated  in  the  lease  and  upon  such  other  terms  and  conditions  as  th«^ 
minister  may  prescribe.  Upon  the  termination  of  tlio  lease  tho 
privileges,  together  with  all  dams  and  other  structures  or  W4>rki* 
made  or  erected  by  the  lessee  in  conn(H*.tion  therewith,  revorl  to  an^l 
become  the  property  of  the  Crown,  subject,  however,  to  the  ri|;ht 
of  the  lessee  to  remove  madiinery,  failing  in  wliicli  removal,  it  shall 
become  the  property  of  the  Oown,  also  subject  to  payment  of  com* 

{sensation  to  the  lessee  of  such  sums  i\h  the  minister  may  deem  prop«>r 
or  buildings  or  structures  of  a  permanent  character  and  necessary 
or  useful  for  the  development  or  utiUzation  of  the  water  privilege. 

In  Now  liruns^-ick  the  lieutenant  governor  in  council  is  authori/M 
bylaw  to  lease  or  sell  rights  and  privileges  for  water-power  dev«»l«p- 
ment  upon  such  terms  and  conditions  tts  to  development  and  utiliza- 
tion as  no  may  prwcribo. 

In  the  Provinces  of  Manitoba,  Sttskatchewan,  Alberta,  Yukon, 
and  Northwest  Territory  the  governor  in  council  Ls  authoriz^  to 
make  regulations  for  the  diversion,  taking,  or  use  of  water  for  powor 
purposes,  and  for  the  construction  of  power  deveolpmont  works 
on  public  lands.  lie  is  also  authorize<r  to  fix  the  loee^f  chargvis, 
rents,  royalties,  or  dues  to  be  paid,  and  the  rates  to  bo  charged. 

In  Queensland  the  law  authorize  water-power  development  uncl^r 
special  licertse,  subject  to  such  conditions  and  provisions  as  the  gov- 
ernor in  council  siiall  determine  for  periods  of  10  years. 
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In  France  power  plants  on  national  lands  are  developed  under 
concessions  for  periods  not  exceeding  50  years,  at  the  expiration  of 
which  period  the  grantee,  if  concession  be  not  renewed,  is  required 
to  restore  the  premises  to  the  conditions  previously  existing  or  to 
<ieliver  the  plant  to  the  nation  without  indemnity,  as  the  nation  may 
elect.  The  amount  of  rental  to  be  paid  is  required  to  bo  fixed  in  the 
articles  of  concession. 

In  Norway  the  law  authorizes  the  granting  of  concessions  for 
power  development  for  a  minimum  of  60  years  and  a  maximum  of  80 
years.  Wlien  the  concession  expires  the  laml,  with  improvements 
and  works,  reverts  to  the  Government.     Various  payments  for  the 

f)rivilege  are  required,  among  them  being  the  establishment  of  a  poor 
und  under  public  control,  the  surrender  of  a  certain  percentage  of 
produced  power  to  the, community,  also  to  the  general  Government, 
and  in  certain  specified  developments  there  may  be  assessed  a 
yearly  tax  of  1 .25  crowns  for  every  horsepower  over  500. 

REGULATION    AND    CONTROL    OF    POWER    DEVELOPMENT    AND    TRANS- 
MISSION  JN  THE   SEVERAL   STATES. 

The  States  of  Arizona,  Wisconsin,  Michigan,  Missouri,  New  Mex- 
ico. Kansas,  Oklahoma, Montana,  Idaho,  Nevada,  California,  Oregon, 
and  Washington  have  provided  public-service  commissions  or 
bodies  vested  with  more  or  less  authority  to  regulate  and  control 
public-service  corporations.  The  other  States  containing  public 
lands  and  reservations  do  not  appear  to  have  provided  lor  such 
control  or  regulation,  nor  has  same  been  providecl  for  the  Territory 
of  Alaska.  In  some  of  the  States  named  as  having  public-service 
commissions,  it  is  represented  that  the  control  and  supervision  is 
entirely  inadequate.  Be  that  as  it  may,  legislation  to  be  enacted 
should  provide  for  appropriate  control  and  regulation,  either  by  the 
States  or  by  the  Federal  Ciovernment  where  the  States  do  not  act, 
where  the  development  is  of  such  a  nature  and  extent  as  to  pass 
beyond  the  jurisdiction  of  a  single  State.  Water-power  transmission 
does  not  stop  at  State  lines,  rower  development  and  long-distance 
transmission  connect  widely  separated  localities  and  communities. 
The  public  interest  requires  that  there  be  no  hiatus.  Where  State 
control  ceases  or  does  not  exist.  Federal  control  is  essential  to  protect 
the  people. 

WATER   POWER   OF  THE   WEST   CAN   NOT   BE   DEVELOPED  X7NDEB  THE 

PRESENT  LAW. 

It  18  generally  conceded  that  the  water-power  resources  upon  the 
public  aomain  can  not  be  developed  under  existing  laws,  because  of 
the  imcertain  tenure  involved  by  revocable  permits;  (a)  because  the 
engineer  and  the  promoter  fear  to  embark  an  enterprise  under  such 
eonditions :  (6)  because  the  capitalist  will  not  loan  money  upon  such 
security;  (e)  because  the  consumers  can  have  no  positive  assurance 
that  they  will  be  supplied  for  a  fixed  and  definite  period. 

It  is  an  established  fact  tiiat  numerous  responsible  persons  who 
have  obtained  permits  to  develop  power  sites  under  the  existing 
law  have  been  unable  to  construct  because  of  the  foregoing. 
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WHAT  SHOULD  THE   NEW   LAW   BSt 

The  ideal  law  is  one  which  will  give  to  the  developer  and  investor 
an  assured  tenure  for  a  period  long  enough  to  justify  his  invostnit»at 
and  reward  his  efforts.  It  must  be  under  conditions  known  to  hiiu 
in  advance,  so  that  his  plans  may  bo  laid  accordingly.  It  mu^t 
encourage  development  without  losmg  sight  of  the  needs  of  the  con- 
sumer  and  the  rights  of  the  people. 

The  gift  of  a  franchise  moans,  generally,  the  gift  of  additiooAi 

¥rofit  to  the  promoter.  Its  benefit  is  not  passed  on  to  the  consuoier. 
here  is  nothing  connected  with  such  a  gift  which  obligates  or  in- 
duces the  developer  to  make  low  rates  to  the  consumer  or  which  obli- 
gates him  to  deal  more  favorably  with  the  general  public.  Munici* 
palities  have  generally  abandoned  the  practice  of  giving  away  fran- 
chises. The  people  expect  and  demand  that  valuable  rights  shall 
yield  something  in  the  way  of  direct  return.  A  nominal  sale  charge 
IS  equally  objectionable.  It  has  the  appearance  of  yielding  a  return, 
while  in  fact  it  is  more  trouble  than  it  is  worth,  and  therefore  impose* 
a  burden  upon  the  developer  while  yielding  nothing,  or  substantially 
nothing,  to  the  people.  Such  a  nominal  cliarge  is  also  wortliless  tk»^ 
a  regulative  measure. 

WHAT  IS  THE  VALUE  OF  PUBLIC  LANDS  VALUABLE  FOB,  KESEKVOIB  81TI>  ? 

Nothing  as  agricultural  lands,  because,  generally  speaking.  :>tu'h 
lands  are  in  canyons  or  mountainous  regions,  valueless  for  agriculture, 
of  little  value  for  gi*azing,  and  of  little  value  for  other  purposes  thn*. 
the  devolopmont  of  electrical  power.  Five  pt»r  c«»nt  of  this  value 
would  be  negligible  and  not  wortli  coUocting.  One  dollar  and  twenty- 
five  cents  ner  acre  has  been  suggested  as  the  agricultural  value  of 
public  lands,  because  hoinosteaui*r4  may  commute  at  that  figures 
That  doe**  not  represent  a  sale  of  lands.  It  is  an  urbilrary  prite 
exacted  by  law  as  an  evidence  of  good  fiiith  in  coiuieclion  uith  ti.e 
submission  of  final  proof  on  a  honirstoad  prior  to  the  expiration  of  ti.t* 
ordinary  honu»stea(l  period.  T\w  prnsent  real  value  of  a  tract  of  hw  «i 
for  a£]:rii'ulturnl  purposes  c()uld  only  \h*  dt^tonnined  through  a  nietli<>  1 
of  auverti^<'nicnt  himI  opon  (•(•luprtitivr  hitlding.  The  lioverrni-  t 
does  not  dispose*  of  otlicr  lainls  or  xuhit's  iip.»n  this  tlieory  at  ..11. 
TimlxTland  is(li>p(W(M|  of  at  a  prict  i\\oi\  aftorcan'ful  iixaiainution  ein»! 
appraisoniont,  tl.t»  ^lAc  prico  hrii.*;  1>m^<m|  nn  iho  timber  value,  ('oil 
land  is  (hsposcd  (if  on  an  apprnis<  ini^iit  ha^iMl  utMin  tlu*  amount  of  tl.o 
coal  contoMl  a'ld  a  royally  of  apprn.\inuit(  ly  '2  contH  por  ton. 

Tlio  tiue  v.luo  of  pow'or  sitr^  i^.  llii'u,  rjot  tho  nominal  figure  of 
$1.2*)  p<»r  acn».  not  tlicir  vjIuo  hn  t  t:ri<uhiir  I  1  in*!**,  timbor  lainU.  <»r 
C4)nl  l.npU.  hnt  thrir  valuo  as  (hiiii  sit<»s,  n'servoir  sito.  or  for  oihrr 
uses  in  c'oiMHMtion  with  w*il«*i-po\vrr  ih*\nl(>pintMit,  and  for  ii.i'» 
pnrp(»s(»  th«»  1  r;^»'r  and  nior<»  xrlunhlo  *-itrs  nro  worth  imliion*^  4»f 
dolJjiiN.  In  «>no  <»\isiiii;^  «|i»vi'lopin»'nt  tht»  <*orpt>iation  vahusl  !■.#♦ 
lan«U  ar(|MinM|  for  ii^  duni.  n'^i^rvon  -.jto,  and  plant  at  $'jr», ;>,;.;, in  jj, 
its  I'vidcncrd  by  hon«is  anc|  ••lock.  A  pri\ah»  ov\iH»r  would  itsk  ln»i 
1(»NS  tlij:n  r»  p»T  rvn\  of  llir  vj  hn*  of  ^\\r\i  I.hhU  a^  j>ower  sittn.  >lioi.l  i 
tlio  (io\  (*inni*>nt  do  so  ^  In  niy  opinion,  it  s|t(>uld  not,  InH^ause  tiiut 
Would  prrvrnt  d(*vf|opin<'nt  <»r  in)j>o><»  mi  undue  i>urdoii  upon  tiio 
con>U!nri  ;    nor    >!iould    tin*    doMTnnu'nl    gi\c»    away    luntU    worth 
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millions  of  dollais  for  power  sites,  because  that  would  be  unwisOi 
unbusiness-like,  and  in  derogation  of  the  rights  of  the  general  pubUc* 
Sucli  lands  can  not  be  sold  because  developers,  except  in  raie  in- 
stances, could  not  or  would  not  pay  the  leal  value  oi  the  lands  aa 
power  or  reservoir  sites.  If  they  did,  they  would  endeavor  to  secure 
return  by  imposing  higher  rates  upon  the  consumers,  and  in  that 
case  would  doubtless  be  permitted  to  impose  higher  rates  by  publio 
service  commissions,  on  the  ground  that  it  represented  return  upon 
actual  investments.  To  give  the  lands  away  is  therefore  not  right. 
To  seU  them  at  their  real  value  is  impracticable  and  would  injure  the 
consumer. 

Why  not  then  secure  development  under  a  plan  which  will  be  fair 
to  the"  develo|>er,  the  investor,  the  Government,  and  the  consumer* 
by  lease  or  permit  for  a  definite  period  on  conditions  fuDy  known  in 
a4lvance.  The  word  ''lease"  is  hardly  properly  descrintive  of  the 
plan  which  should  be  adopted.  It  is  not  a  lease  in  tne  ordinary 
meaning  of  that  term.  It  is  rather  a  permission  to  use;  a  contract 
or  afrreemont  for  the  development  and  use  of  sites. 

THE   FIXED  PEBIOD. 

Can^f  ul  consideration  has  been  given  to  the  question  of  what  period 
should  be  covered  by  such  a  permit  or  agreement,  and  the  general 
consensus  of  opinion  seems  to  be  that  50  years  is  the  proper  one, 
ha^'^ng  in  mind  the  rights  and  interests  of  afi  concerned.  Tnis,  sub- 
ject to  renewal  in  the  event  that  the  Government  and  State  or  the 
municipality  does  not  desire  to  take  over  the  plant  at  the  expiration 
of  the  original  permit  period,  or  for  good  and  sufficient  reason  it  be 
not  found  advisable  to  renew  the  permit  to  the  original  permittee. 

As  already  shown,  other  Governments  make  such  leases  or  con- 
cessions for  periods  varying  from  10  to  not  exceeding  80  years.  The 
State  of  Kansas  provides  that  franchises  to  those  developing  or  fur- 
nishing electric  hght,  power,  or  heat  to  any  city  in  that  State  shall 
not  exceed  for  a  longer  period  of  time  than  30  years  from  the  date 
of  a  grant  or  extension  thereof.  The  State  of  Wisconsin  authorizes 
an  indeterminate  permit  and  provides  for  the  taking  over  thereof  by 
a  municipality  at  any  time  upon  due  notice  and  proceedings.  The 
consensus  of  opinion  on  the  part  of  those  interested  in  power  develop- 
ment seems  to  favor,  however,  a  fixed  and  definite  permit  rather 
than  the  right  in  the  Government,  State,  or  municipabty  to  take 
over  the  plant  at  any  time  during  the  period  of  use  and  development. 

It  is  self-evident,  however,  that  the  ri^t  should  be  retamed  to 
take  over  the  works  upon  proper  terms  and  conditions,  in  order  thai 
the  same  may  be  taken  over  and  operated  by  the  States  or  munici- 
palities, and  to  do  this  the  law  and  the  permit  must  provide  such 
terms  and  conditions  as  will  be  fair  to  the  permittee,  ana  at  the  same 
time  not  forever  preclude  the  exercise  of  this  right  bj  the  State  or 
municipality^  because  of  the  impossible  amounts  reqmred  to  be  paid 
as  a  prerequisite  to  the  recapture.  It  is  evident  that  for  the  use  of 
the  public  lands  to  be  granted,  no  payment  should  be  made  to  the 
permittee  on  that  account.  It  is  furtner  evident  tiiat  for  lands  ac- 
quired by  the  permittee  during  the  course  of  the  development,  pay- 
ment should  be  made,  but  that  payment  should  not  include  tne 
unearned  increment  created  by  the  community  and  not  by  the  power 
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dtft«h>per.    Nor  should  it  inchide  paymmt  for  ''good  wfll,"*  fruichM 
tuluedy  or  ititimgible  detMnte. 

The  lairs  of  the  State  of  Dlinois  provide  that  aii3r  city  is  avthorind 
to  ftcquire.  coHBtruct,  own,  and  operate  pnblic  ntilitiee  and  to  lease 
the  same  ror  periods  not  exceeding  20  years.  They  fnrtbef  pnrride 
that  there  may  be  reserved  in  an;^  grant  tiie  rifl[ht  to  take  over  all 
br  any  part  ox  the  property  used  in  operation  of  a  public  utility  at 
tft  before  the  expiration  of  the  grant,  upon  terms  and  oonditioa§ 
provided  in  the  grant,  or  to  grant  to  a  third  party,  at  the  optioti  of 
the  city,  on  the  same  terms. 

The  laws  of  Massachusetts  authorize  the  acquisition  bv  dtiea  or 
tdwns  of  municipal  electric  plants,  upon  payment  therefor,  specifi- 
cally providing  that  the  value  m  so  takmg  over  shall  be  estimated  with- 
out ''enhancement  on  account  of  future  earning  capacity  or  good  will, 
•r  of  exclusive  privileges  derived  from  rights  m  tne  public  streets/* 

The  State  of  Wisconsin,  as  already  stated,  authorizes  the  tasuanr^ 
ef  an  indeterminate  permit  for  electrical  power,  but  provides  for  the 
taking  over  of  such  plants  by  municipalities  at  any  time,  upon  par- 
ment  of  just  compensation,  to  be  determined  by  the  public  utiutios 
commission,  and  according  to  terms  and  conditions  fixed  by  the  com- 
mission. Every  such  public  utility  is  required  to  soil  such  property 
at  the  value  and  according  to  the  terms  and  conditions  detennintH) 
by  the  commission,  subject  to  court  review. 

The  laws  ol  Arizona,  California,  Maryland,  Nebraska,  Xow  •Icrscv, 
New  York,  and  Ohio  prohibit  the  capitalization  of  any  franrhwo  (»r 
permit  beyond  the  amount  actually  paid  to  the  State  or  to  a  pohti<  ul 
subdivision  thereof  as  a  consideration  of  the  grant  of  suiii  franrhix* 
or  ri^ht. 

None  of  the  laws  of  the  other  States  or  ooiuitries,  in  so  far  as  I  Uavt^ 
been  able  to  liscortain,  authorize  or  provide  for  tlie  payment,  u|Miri 
the  takin^i^  over  or  recapture  of  a  puolie  utiUty,  on  account  of  pw^l 
will,  franchise  value,  or  other  intangible  elements.  Therc'foro  tl*<* 
provisions  of  section  5  of  the  Ferris  bill  appear  to  be,  in  tiiis  resjie^t. 
m  full  accord  with  the  general  practice. 

WHAT   PRICE  OR   CONSIDERATION   SHOULD   BE    EXA(TEI)  f 

As  already  intimated,  a  nominal  charjje  of  T)  per  cent  of  the  agricul- 
tural value  of  the  land  would  be  useless  and  inadequate,  and  would 
not  justify  the  trouble  and  cost  of  collection.  The  gift  of  such  a 
resource  would  not  inure  to  the  benefit  of  the  consumer  or  of  the 
general  public,  but  to  the  promoter.  Furthermore,  the  authoritii^ 
agree  that  a  cnarpo  of  some  kiml  should  be  imposed  as  a  rejrulative 
measure.  The  (lovemment  could,  if  it  followed  the  prece<lont  «»f 
jprivate  owners,  charge  not  less  than  5  per  cent  of  the  vaUie  of  the 
lands  for  power  purpos(»s,  but  this  wouUi  be  a  heavy  charpt^  upon  tli<* 
dm'eloj>er,  which  he,  in  turn,  would  endeavor  to  recover  from  the 
consumer. 

We  shouM  charge  nothing  at  first,  during  the  period  while  th<» 
plant  is  htnlding  and  finding  a  market,  except,  perhapfi,  a  charge 
■lArely  sullioiont  U>  pay  the  expenses  of  adnnnistration.     Thi^  pen<Ml 
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of  nominal  charge  mi^t  1^  5  or  10  years.  The  eharge  should  then 
gradually  and  moderately  increase  as  the  years  go  by,  according  to 
«  scale  fixed  in  tfie  lease  or  permit  at  the  outset,  and  in  every  instance 
premium  should  be  put  on  low  rates  to  the  consumer.  In  other 
words,  the  lower  the  rate  to  the  consumer  the  lowvr  should  be  tiie 
charffe  on  the  part  of  the  Government:  also  some  premium  should 
foe  placed  upon  the  full  development  oi  the  power  possibilities  of  a 
iven  site.  The  main  object,  however,  is  to  secure  development  for 
e  benefit  of  the  consumer  and  the  regulative  charge  can  ne  readily 
fixed  upon  a  sliding  scale,  which  will  go  up  or  down,  according  to 
the  treatment  of  the  consumer  by  the  producer.  In  this  and  certain 
other  respects  the  Ferris  bill  (H.  R.  16673),  vests  some  discretion  in 
the  Secretary  of  the  Interior.  This  is  necessary  and  essential,  in 
order  that  the  measure  mar  be  workable  and  may  be  adapted  to  the 
varying  conditions  of  dinerent  developments  and  localities.  An 
arbitrary  and  fixed  rule  would,  in  many  instances,  work  hardships 
or  injustice  and  prevent  development  ot  sites.  An  examination  of 
the  laws  ol  foreim  countries  and  of  the  several  States  which  have 
laws  governing  the  operation  of  public  utilities  shows  that  a  large 
amount  of  discretion  is  vested  in  the  public  service  commissions, 
governors,  or  other  executive  officers  charged  with  the  administration 
of  such  matters. 

DISPOSmON  OF   MONEY  DEBIVED  FBOH   POWEB  PEBMriS. 

The  expenses  of  administration,  which  will  be  smaller  than  is  gen- 
erally believed,  should  first  be  paid.  The  balance  should  go  to  the 
development  of  the  resources  of  the  States  wherein  the  sites  are 
located,  and  ultimately,  in  part^  to  such  States  and  in  part  to  the 
General  Government.  The  vital  welfare  of  most  of  the  public-land 
States  where  valuable  power  sites  are  located  is  bound  up  with  power 
development  and  irrigation.  All  returns  over  administrative  expenses 
should  therefore  go  into  the  reclamation  fund  for  the  irrigation  of 
arid  lands.  Upon  return  of  the  money  to  the  Treasury,  as  provided 
in  the  reclamation  law,  one-half  of  the  sums  so  returned  snould  go 
to  the  State  within  the  boundaries  of  which  the  power  is  generated 
and  developed. 

The  Ferris  water-power  bill  (H.  R.  16675)  seems  to  meet  the  pres- 
ent situation  as  nearly  as  present  knowledge  and  conditions  will 
permit. 

It  secures  development  (a)  by  certain  and  fixed  tenure;  (b)  by 
reasonable  charge  for  the  privilege  given;  (c)  upon  conditions  known 
in  advance. 

It  protects  pubUc  interests  (a)  by  encouraging  low  rates  to  the  con- 
sumer; (6)  by  reasonable  regulative  char^;  (c)  by  contribution  to 
development  of  other  resources;  (d)  by  ultimate  contributions  to  the 
State  treasuries. 

It  looks  to  the  future  by  providing  that  at  the  end  of  50-year 
periods  these  sites,  with  their  now  unlmown  possibilities  and  values, 
may  be  taken  over  by  the  Government  to  be  disposed  of  to  States, 
municipalities,  or  inaividuals,  or  held  under  such  conditions  as  the 
future  shall  disclose  to  be  wisest  and  best. 
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EYILS  TO   BE  GUARDED  AGAINST. 

In  legislation  of  this  kind,  among  the  evils  to  be  guarded  against. 


(1)  Monopoly; 

(2)  High  rates  to  the  consumer; 

(3)  Inability  to  secure  restoration  of  the  public  lands  to  public  use. 
The  first  evil  is  guarded  against  by  the  speciAc  provisions  of  the 

Ferris  bill  and  by  tlie  Sherman  law.    The  second  is  guarded  i^ain^t 
by  the  Ferris  bill,  and  Federal  and  State  regulation.    The  last  is 

Protected  against  by  the  provisions  of  the  Ferris  bill,  which  would 
ecome  effective  in  each  develoivnent  at  the  end  of  50  years. 

OONOLUSION. 

The  enactment  of  such  legislation  for  the  development  of  water 
power  is  demanded  by  engineei's,  developers,  and  invcetors;  by  the 
general  public  which  would  be  served  bv  power  development;  by 
all  the  people  in  the  United  States,  for  all  would  benefit  directly  or 
indirectly  from  the  crops  produced  and  industries  created  by  means  €d 
power  eenerated  and  which  is  now  going  to  waste. 

The  Chairbian.  This  closes  the  public  hearing  on  the  water-power 
bill;  and  we  will  adiourn  until  10  o'clock,  Wednesday,  December  SO, 
1914,  when  wo  will  oe  glad  to  have  the  views  of  Senators  or  Repre- 
sentatives in  Congress  uoon  this  measure. 

(Thereupon  at  6.10  o'clock  p.  m.,  the  committee  adjourned  until  10 
o'clock,  Wednesday,  December  30,  1914.) 
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WSDNEBDAY,  DBCEHBEB  80,  1014. 

United  States  Senate, 
Committee  on  Public  Lands, 

WdsMngton,  D.  0. 

The  committee  met  at  10  o'clock  a.  m.,  pursuant  to  the  call  of  the 
chairman. 

Present:  Senators  Myers  (chairman),  Thomas,  Bohinson,  Smoot, 
dark,  Works,  and  Sterling. 

The  Chathman.  All  right.  Senator  Shafroth,  you  may  proceed. 

8TATBMEVT    OF    HOIT.  JOHlf  F.   SHAFBOTH,   UNITED   STATES 
SEVATOB  FBOM  THE  STATE  OF  COLOBADO. 

Senator  Shafboth.  Mr.  Chairman  and  gentlemen,  I  mtended  to 
begin  with  a  consideration  of  the  bill  I  introduced  concerning  water- 
power  plants,  but  thinking  that  some  of  the  members  of  the  com- 
mittee who  are  not  here  now  will  come  in  later,  I  will  leave  that  to 
the  latter  part  of  my  talk,  and  state  as  succinctly  as  I  can  the  objec- 
tions to  this  bill  as  I  see  them. 

I  believe  that  any  leasing  bill  for  the  pubUc  domain  or  resources 
thereof  is  a  direct  attack  on  the  sovereignty  of  the  States  containing 
the  same,  because  it  must  result  in  a  perpetual  ownership  of  the 
propertj  in  the  United  States  Government.  Inasmuch  as  taxes  can 
not  be  imposed  upon  property  owned  by  the  Federal  Government,  it 
means,  to  carry  it  to  its  ultimate  result,  the  depriving  of  the  States 
of  their  means  of  existence. 

1  want  to  call  the  attention  of  the  committee  to  a  list  contained  in 
an  article  by  Mr.  W.  Y.  M.  Powelson  of  the  number  of  acres  of  land 
in  the  various  Western  States  now  in  the  ownership  of  the  Govern- 
ment. In  Arizona,  92  per  cent  of  the  lands  within  the  area  of  that 
State  are  in  Government  ownership;  California,  52.58  per  cent; 
Colorado,  56.67  per  cent;  Idaho,  83.80  per  cent;  Montana,  65.80  per 
rent;  Nevada,  87.82  per  cent;  Xew  Mexico,  62.83  per  cent:  Orcjron, 
61  per  cent ;  Utah,  80.18  per  <^ent ;  Washington,  40  j^er  cent ;  Wyoming, 
68  j>er  cent . 

Senator  Works.  Now,  Senator,  do  you  know,  or  is  there  rny  way 
of  ascertpininjr,  how  much  of  that  is  mountainous  land  thi>t  is  prac- 
ticallv  worthless  for  all  purposes,  and  worth  very  little  to  the  States 
for  the  purposes  of  taxation? 

Senator  Suafroth.  No;  I  do  not  know  of  any  way  <^f  determining 
thiit,  but  I  do  know  tht^t  we  cvn  not  tell  what  value  there  is  even  in 
mountainous  land.  I  know  that  in  the  State  of  Colorado  the  Interior 
Department  has  had  an  estimate  made  of  the  value  of  the  public 
coal  lands  in  our  mountains  and  plains,  and  they  have  found  that  it 
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alone  amounts  to  over  $500,000,000;  and  to  withdraw  that  Innd  fn-m 
taxntion  is  to  perpetrate  an  outrage  on  the  State. 

Senator  Works.  How  much  of  that  coal-be^iring  land  in  y^ur 
State  is  actually  withdrawn  from  entry? 

Senator  Shafroth.  All  of  it.  It  is.not  withdra^^-n  under  the  «'1<1 
order,  but  they  have  practically  withdrawn  it  by  puttinjr  hijrh  valu- 
ations upon  it.  so  as  to  make  it  impracticable  for  anybody  to  t:ike  uf» 
that  land.  They  have  some  coal  land  in  my  State  that  has  he^^n 
valued  as  hi?h  as  $500  an  acre.  How  cim  any  new  coal  a>mprny 
compete  with  another  coal  compr.ny  when  it  hjis  to  ptiy  $500  i  n  fcre 
to  the  Government  for  the  land  ? 

Senator  Wobks.  I  am  not  intending  to  antagonize  your  vicw^ 
about  it,  but  I  have  often  wondered  how  much  land  withdrawn 
from  entry  that  might  be  leased  under  a  bill  of  this  Imd  would  be 
taxable  by  the  State  ? 

Senator  Shaproth.  My  answer  was  not  personal  to  you.  I  know 
that  to  some  extent,  at  least,  you  are  greatly  in  sympathy  with  the 
attitude  I  have  taken,  but  at  the  same  time  I  wanl  to '«mphasi7.e 
my  view  as  much  as  I  can,  because,  gentlemen,  you  do  not  know 
what  you  are  doing  to  the  Western  States  when  you  attampi  to 
foist  upon  them  a  leasing  system,  which  means  perpetual  ownership 
of  the  property  in  the  Fed,eral  Government,  and  which  means  ex- 
emption from  taxation  forever.  The  State  can  not  tax  land  wturh 
the  Govenmient  leases.  The  decisions  are  plain  and  dear  tliat  the 
inatrumentalities,  the  means,  the  agency  which  the  Government  ena- 
ploys  in  any  of  its  enterprises  can  not  be  taxed  bv  a  State. 

^nator  Clark.  Senator,  what  is  your  view  of  the  South  C^krolina 
proposition  of  the  dispensary,  that  where  the  State  enters  into  eom* 
meroial  relations  with  the  people  its  commercial  agencies  mav  be 
enbjected  to  local  taxation  ?  I  have  not  read  the  case,  but  it  has  W^ii 
referred  to  here. 

Senator  Shafroth.  I  have  not  examined  that  case.  I  remeaaber 
the  old  case  in  Fourth  Wheaton,  where  the  State  of  Maryland  at- 
tempted to  impose  a  stamp  tax  on  the  inatrumentaUties  that  were 
used  by  the  United  States  banks,  and  it  was  held  that  it  coukl  not  \^ 
done.  There  are  numerous  cases  where  they  have  held  that  it  muM 
hot  be  done.  There  is  a  line  of  cases,  applicable,  for  instance,  ti» 
mines,  holding  the  State  can  tax  the  output,  but  the  authorities  havo 

1>lacea  that  solely  upon  the  ground  that  the  (loveniment  regards  th<^ 
ocator  from  the  time  of  the  dlscoverv  as  the  owner  in  fee  simple  of 
the  ore — and  not  only  of  the  ore  but  of  the  ledge  itself — in  the  ground. 
It  started,  of  course,  in  the  (-ahfornia  discoveries,  where  the  people 
^ent  out  there  and  mined  without  any  law  upon  the  subject,  and 
since  that  day  tlu\v  have  rocop:niz<id  tfiose  entries  as  carrying  with 
them  the  ownersliip  of  the  voiiis  upon  dis<-overy.  The  locator  can 
take  i\w  nrv  out  }\\h*u  he  pleastw,  <»r  lie  ran  leave  it  in  the  gnMin<l  hh 
long  as  he  pleases,  arul  it  can  he<*(»me  the  siihjert  of  taxation  by  11. e 
State.  hfcauM*  the  ( i(»vernnn'nt  <I<m's  not  <*laim  any  title  to  the  sanu* 
after  (li^'ovrrv.  But  oiitvi<lr  «>f  that  it  seems  to  me  that  thrre 
is  no  grtiiind  for  sayiti^  that  ^^  hen  the  (fovernmt^nt  un<lertak(-s  to 
lease  groiiiul  it  can  he  lite  >!ihje<*t  of  taxation  by  the  J^tnte.  If  thfM* 
bills  pass,  it  seems  to  me  there  t>iii:ht  to  he  some  |>n»viNi€m  in  them 
iviiitr  the  State  e\pn»<s  authority  to  tax  all  oi  the  coal  lands;  and  i 
O  Mi»t  mean  all  of  the  coal  lands  that  may  he  lea^^d.  becauNC  if  \<>*i 
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tie  up  99  per  cent  of  them,  40  that  they  can  not  be  taken  up  or  will 
not  be  leased  because  of  the  conditions  of  the  lease  being  such  thi^l^ 
an  operator  can  not  make  a  profit,  the  State  ought  not  to  be  depriv^ 
of  the  taxes,  as  it  has  to  maintain  government  over  this  99  per  ceiart 
that  is  unleased  as  well  as  the  1  per  cent  which  might  be  leased. 

Senator  Works.  Why  shoiild  you  confine  that  to  coal  lands  ? 

Senator  Shafroth.  I  do  not.  That  is  simply  an  illustratiosu 
But  there  could  be  no  claim  whatever  in  the  case  of  water-power 
sit^  that  thev  can  be  the  subject  of  taxation  unless  express  author- 
ity is  given  oy  the  United  States,  for  the  reason  that  the  water* 
power  site  is  intimately  and  inseparately  connected  with  the  soil 
Itself,  the  title  to  which  stands  in  the  Government.  Most  of  these 
power  plants  are  made  by  tuimels  constructed  parallel  to^the  stream 
m  the  mountains.  Nine-tenths  of  the  value  and  of  the  cost  of  % 
power  plant  is  in  the  construction  of  the  tunnel.  How  could  you 
ever  levy  upon  a  tunnel  vdthout  levying  upon  the  lands  of  the  Umteil 
States  }  It  is  absolutely  impossible  to  separate  a  tujonel  in  a  mouiir 
tain  from  the  soil  itself,  which  belongs  to  the  United  States.  It  is 
not  even  as  severable  from  the  soil  as  a  house  built  upon  a  hooobe'* 
stead  claim.  Here  it  is  impossible  to  move  off  the  improvemenl 
ami  hence  it  is  impossible  to  subject  it  to  levy  and  sale  by  the  State- 
taxing  power. 

These  percentages  of  Federal  ownership  of  land  in  the  States  show 
that  there  is  not  a  single  State  in  this  Rocky  Mountain  region-  that  it. 
in  a  condition  to  stana  the  expense  of  government  over  all  of  the  land 
without  having  the  right  of  taxation.  Why,  Mr.  Chairman,  I  never 
noticed  the  difficulties  in  the  situation  until  I  came  to  be  governor  ot 
Colorado  and  got  to  figuring  around  for  revenue,  and  I  saw  that  m 
the  Eastern  States  they  raised  quite  a  good  deal  of  revenue,  and  when 
I  discovered  that  of  all  the  land  in  Colorado,  62  per  cent,  including 
coal  lands  and  including  water-power  sites,  is  in  Federal  ownership 
and  can  not  be  taxed,  I  could  readily  see  why  the  revenues  of  the  State 
were  small.  This  Government  is  in  partnership  with  the  State 
government.  It  was  never  intended  that  the  United  States  Govern^ 
ment  should  use  its  powers  to  limit  or  restrict  the  functions  of  the 
States.  The  States  have  the  worst  of  the  bargain  in  the  division  of 
the  subjects  of  taxation.  The  States  have  to  do  many  more  things 
than  the  National  Government.  They  have  to  maintain  a  school 
system,  which  alone  costs  the  States  more  money  than  the  National 
Government  raises  within  the  States.  It  is  necessary  for  the  welfare 
of  the  National  Government  that  the  educational  facilities  should  be 
maintained  and  increased,  because  the  object  and  purpose,  so  far  as 
the  Government  is  concerned,  is  to  make  good  citizens,  and  good 
citizens  are  necessary  to  a  republic.  That  is  one  of  the  thin^  that 
is  enjoined  upon  the  States  to  do.  Our  own  Federal  Constitution 
^arantees  that  the  States  shall  maintain  a  government  republican 
in  form.  Is  it  good  faith  in  carrying  out  that  provision  of  our  own 
Constitution  to  Umit  and  restrict  the  States  as  to  taxation  so  that 
they  can  not  ipaintain  a  good  school  system? 

If  this  perpotujil  (>wnershi|>  of  tho  ])ro])erty  did  not  mvoWv  exemp- 
tion from  t:ix?  ti'>n  it  miirht  be  ;*  didVnnt  pro]>(^siti(>n.  P^vin  then, 
howevei,  it  would  interfere,  in  my  judL^nent,  with  the  pi>wcrs  oi  ^he 
States.  If  there  is  one  inheient  power  of  sovertivnty  that  is  recog- 
oized  universally  it  is  the  power  of  ji  State  to  tax  every  piece  of 
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pro])erty  that  is  within  the  limits  of  that  State  save  and  t*xct*rt 
those  pieces  of  property  which  the  State  has  by  ex|>ress  leirislative 
enactment  exempted  from  taxation.  But  it  takes  the  consM^ot  of 
the  State  to  exempt  it.  And  we  recopiize  that  principle  every  day 
when,  in  passing  bills  for  public  buildings,  we  recjuire  the  Staco 
le^slnture  to  pass  an  act  ceaing  jurisdiction  to  the  X«tional  (n»vem- 
ment  over  the  ground  upon  which  the  building  is  to  be  erected. 

It  seems  to  me  that  when  wo  attempt  to  hold  the  public  dom -in 
in  perpetuity,  which  the  authorities  till  say  is  held  by  the  (M»veni- 
ment  m  trust  temporarily  for  the  benefit  oi  the  public,  that  we  i.ri* 
infringing  upon  the  very  riirht  of  the  Strte  to  maintain  its  emu 
existence. 

When  you  remember  that  in  our  western  country  taxes  upon  anv 
piece  of  property  for  30  years,  with  reasonable  interest  upon  eac^li 
yearly  payment,  equals  the  value  of  the  property  itself,  you  can  9ee 
that  wnen  the  State  maintains  government  over  all  oi  the  pubbc 
domain  and  over  all  of  these  resources,  its  people  practically  pay  for 
tiiese  lands  every  30  years  without  ever  owning  a  foot  of  the  same. 
Unless  you  put  in  these  acts  some  provision  permitting  tlie  Stat«  to 
tax  these  properties,  there  is  no  way  in  the  wide  world  that  the  State 
can  exercise  its  power  to  tax  those  lands.  For  that  reason  tlies^e 
bills  are  an  attack  on  the  sovereignty  of  the  State,  and  it  seems  to  me 
that  we  should  regard  them  as  infnngements  U[>on  the  righUi  of  tiir 
States. 

I  think  it  is  unwise  to  pass  this  bill,  even  if  it  were  constitutional 
and  perhaps  it  may  bo,  becaus(>  the  courts  have  held  that  a  tive-vear 
lease  does  not  inilicato  perpetual  o^^Tiership  on  the  part  of  the  Gov- 
emment.  The  question  came  up  on  the  lead-leasing  law  tliat  exi^twl 
as  to  Missouri,  Arkansas,  Illinois,  Indiana,  and  Wisconsin  while  Ter» 
ritories  until  repoaltMl,  and  the  court  held,  as  to  a  proposition  to  lea&f 
for  five  years,  that  it  was  not  unconstitutional;  that  it  was  a  matt«T 
that  Conj^css  should  determine,  and  for  tliat  rt^ason  it  could  nt>t  l>e 
said  that  it  was  such  a  disposition  as  was  contrary  to  the  Constitution. 
If  you  were  to  pass  a  law  that  the  TnitiHl  States  (iovomnient  shall 
own,  continually  and  fon»ver,  wat^T-power  sit(\s,  coal  land,  and  the 
public  domain,  and  would  lotxso  the  same,  clearly  expr«*ssin;:  in  tiio 
act  itself  that  it  should  nev<T  be  tlie  subject  of  State  taxation,  I  havf 
no  doubt  but  that  the  courts  would  hold  that  it  wtus  a  violation  of  Ux* 
Constitution,  depriving  th<»  State  of  the  very  means  of  exist4*nre. 
The  difliculty  is  in  the  application  of  the  principle.  Th'»  couria  wiii 
say  that  live  years  is  a  very  limited  tini(»  in  the  hi'^lorv  of  a  State  or t^f  a 
nation,  an<l  tlu'V  may  say  tluit  50  years  is  a  limits  d  tune.  1.  however, 
believe  that  these  acts  are  inteiideil  for  perpelind  ownership  in  th»* 
Government  and  a  eontinuintr  leasinjx  "System  lorever.  While  you  can 
not  use  that  belief  as  a  conclusive  f.ict  to  ilo  away  with  th«*  4lel4T- 
mination  which  is  ve^tid  in  ('(Uiirn  s^,  yet  not\\ithstaniiing,  it  dm»j*, 
in  my  judi^nient,  in  spirit  vmiat  •  tli"  (Constitution.  liul  the  principle 
is  univrrsallv  n'<'o<rni/«  d  that  the  Natiim  can  not  constitutionullv 
deprive  the  State  piTpetually  of  its  powt»r  of  taxation^  of  itM  nit^uiui 
of  exi^tt'uce. 

Now.  wIh'U  y<»u  nMueniher  j.No  tlijt  llie  enidihug  a***  of  eaeh  t»n«» 
of  tlio.i*  ^lates  |>loM«ie>i  ihat  wIhmi  tjie  >tate  tMiters  the  I  luon  It  ^ludl 
bo  on  III  e<|ual  ftiolmg  iri  eveiy  ri^spis  t  whaKoever  With  tJie  orij^mnl 
Staler,  it  ^ri«ni^  to  nie  iliai  it  i--.  not  f.ur  to  diMTinunate  agauisi  them. 
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It  ma^  be  that  there  is  no  breach  of  contract  that  can  be  declared 
upon  in  a  suit.  It  may  be  that  no  remedy  exists  because  the  State 
has  no  power  to  sue  the  National  Government,  nor  has  an  individual 
the  right  to  sue  the  National  Government,  because  you  can  not  sue 
your  sovereign ;  but  the  sovereign,  for  that  reason,  ought  to  be  more 
careful  to  respect  the  rights  of  the  State. 

Senator  Works.  Senator,  does  not  this  really  mean  to  provide  for 
perpetual  ownership  in  the  National  Government  ? 

Senator  Shafroth.  How  is  that  1 

Senator  Works.  Does  not  this  bill  really  provide  for  perpetual 
ownership  in  the  National  Government  ? 

Senator  Shafroth.  Well,  to  my  mind,  it  does. 

Senator  Works.  It  is  devoted  to  a  public  use  to  begin  with,  and 
some  of  those  uses  in  the  hands  of  private  individuals  may  become 
perpetual  uses.  They  do  under  the  laws  of  California,  and  they  do 
in  your  State.  If  the  Government  sliould  take  over  this  property  it 
would  take  it  over  under  the  obhgation  to  supply  those  uses  continu- 
ously and  perpetually.  So  it  would  if  it  was  turned  over  to  some- 
body else,  as  it  might  be  under  the  provisions  of  the  bill,  at  the  end 
of  50  years.     That  means  perpetujil  ownership,  it  soem^  to  me. 

Senator  Shafroth.  To  my  mind  it  does  too,  but  you  must  remem- 
ber that  the  judiciary  has  tJways  been  careful  not  to  infringe  upon 
what  they  think  is  the  discretion  of  the  legislative  body,  and  lor  tnat 
reason,  in  the  lead-mining  cases  the  court  would  not  determine  that 
leasing  for  a  limited  time  showed  conclusively  that  perpetual  owner- 
ship by  the  Government  was  intended. 

senator  Robinson.  So  far  as  that  is  concerned,  would  it  be  possi- 
ble for  this  present  Congress  to  deprive  the  future  Congresses  of  the 
right  to  dispose  of  the  public  property  of  the  United  States  1  This 
Congress  might  make  any  declaration  it  wants  to  on  the  subject, 
and  the  next  Congress  might  make  a  contrary  declaration.  Of 
course  if  rights  had  vested  in  the  meantime  they  would  have  to  be 
taken  care  of. 

Senator  Works.  That  is  what  I  meant  to  suggest,  that  the  Gov- 
ernment could  not  make  any  disposition  of  the  lands  that  would 
interfere  with  vested  r^hts. 

Senator  Robinson.  But  this  Congress  might  make  some  disposition 
of  the  Govemmont  property,  and  Uie  next  Congress  could  take  that 
property  over  and  sell  it  as  long  as  there  was  no  interference  with 
vested  rights. 

Senator  Shafroth.  When  we  look  at  the  intent  and  purpose  of  this 
bill  it  is  to  establish  a  definite  and  lixed  policy  for  all  time,  as  I  take 
it.  While  that  to  my  mind  is  clear,  yet  I  clo  not  believe  that  the 
Supreme  Court  would  hold  that  it  was  conclusive.  I  have  no  doubt 
that  under  some  conditions,  if  it  were  made  clear  and  plain  that  it 
was  depriving  the  State  of  the  means  of  taxation,  it  would  be  hold 
unconstitutional. 

I  hope  that  this  committee  will  take  into  consideration  also  that 
the  Western  States  have  had  a  very  hard  time  to  settle  theii:  lands. 
It  b  not  the  same  as  in  the  Kast  here,  where  you  have  rainfall.  We 
have  to  make  large  expenditures  in  order  to  get  the  lands  under 
cultivation;  our  markets  are  far  and  freight  rates  high.  To  say  that  a 
State  which  has  those  disadvantageous  conditions  should  not  have 


896  WATEB^POWVB  BILL. 

the  same  full  benefit  of  its  resources  which  every  other  State  haa 
had,  it  seems  to  me,  is  very  ineauitable. 

And  then  again  we  find  that  these  Western  States  are  paying  their 
full  proportion  of  the  taxes  to  the  United  States  Government.  Five 
milhon  dollars  is  what  my  State  pays  to  the  Federal  Trea.4ury: 
$5,000,000  a  year  we  pay  to  the  Fecioral  Treasury,  and  yet  we  rai^te 
by  taxation  for  State  purposes  only  $1,700,000. 

Senator  Rosn^soN.  What  do  you  mean  when  you  say  vour  Mat«» 
pa^s  $5,000,000  to  the  Federal  Treasury  ? 

Senator  Shafroth.  I  mean  that  the  internal-revenue  taxm  and  the 
customs  duties  and  the  income  taxes  all  amount  to  $5,0<)0,()0()  a  yenr. 
It  seems  to  me  when  we  pay  nearly  three  times  as  much  to  tlie  FtNienil 
Government  as  we  do  to  our  own  State  government,  our  State  govern- 
ment being  limited  by  the  fact  that  we  can  not  tax  any  of  tht^se  Un<i*% 
that  are  in  pubUc  ownership,  you  are  not  treating  us  fairly  under  that 
clause  of  our  enabling  act  which  says  tliat  **the  State  when  fomit^l 
shall  be  admitted  into  the  I'nion  upon  an  equal  footing  with  tiio 
ori^al  States  in  all  respects  whatnoever.'' 

^ow,  it  seems  to  me,  from  the  standpoint,  then,  of  attacking  t)ie 
sovereighty  of  the  State  and  depriving  it  of  the  means  of  exi^stonce, 
that  Congress  ought  to  refrain  from  putting  anything  in  the  way  of  a 
leasing  bul  upon  the  people  of  tlie  West. 

Even  if  it  were  legal  to  pass  a  leasing  bill  there  Ls  another  tiling  that 
ought  to  be  taken  into  consideration,  and  that  is  the  fact  that  it  wuuKi 
be  unwise,  because  you  are  bound  to  liave  a  largo  Fe<leral  bureau. 
which  will  produce  an  irritation  of  our  people  as  great  aa  thai 
which  exists  as  to  the  Forestry  Bureau  to-dav.  The  Forestry  Bureau 
creates  as  much  irritation  among  the  people  of  my  State  as  do«M  a 
Federal  election  supervisor  down  South,  and  their  exorcise  of  author- 
ity is  resented  by  the  people  of  my  State. 

Is  it  wise,  even  if  Congress  has  that  power,  to  foist  tliat  ^f»» 
tern  on  our  people  t  Is  that  the  land  of  harmony  that  we  are  gvmg 
to  have  between  the  State  and  National  Ciovemmentsl  Is  it  not, 
as  a  matter  oi  fact,  something  that  ought  to  be  avoided,  becmuae  we 
are  in  equal  partnersliip  in  this  matter  of  governments  Xow^  you 
say,  **How  do  we  laiow  thatT'  ^Nhy,  we  Know  it  from  resolution* 
that  are  passed  continuously  by  the  great  political  parties  of  that  State 
I  have  some  few  of  those  n^olutions  and  t  want  to  show  you  just  what 
they  are.  Xot  by  the  Democrats  alone,  and  not  by  tlie  Kepublicana 
alone,  but  bv  the  Kepubhcans  and  the  Democrats.  I  want  to  read 
you  a  few  of  those  resolutions  that  liave  becMi  passes!  in  conventions. 

Here  was  the  platform  of  lUOS  in  Colorado  upon  that  subjec^t.  I 
do  not  know  timt  I  will  read  it,  but  I  will  ask  that  it  bo  incoq>oraUsi 
m  the  record  without  reading. 

Tlie  ('liAiHMAN.  That  may  be  done,  StMiator. 

Senator  Siiafkotii.  I  also  luive  hi»ro  and  woidd  like  to  have  it  put 
in  the  rcM'onl  tlu*  Donmcnitic  Stute  j)hitf«»rius  for  1*H0,  1*J12,  ainl 
11114,  tind  tiio  Kopuhhrun  State  philiornis  for  11M2  aiuI  \U\4  Upon 
that  »ul)jort. 

The  CiiAiKMAN.  Th<»v  niuv  l)c»  put  in  the  reo>nL 
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(The  doouments  referred  to  are  as  follows:) 

DBMOaUtlO  STATB  Vt^iLTPOKM,  OOLOXADO,   19QB. 

Seventh.  Public  landi, — We  commend  forest  reserves  upon  real  forest  areas,  but 
condemn  the  present  arbitrary  and  unjust  administration  of  the  same,  and  demand 
that  the  administration  of  the  reserves  be  placed  by  Federal  law  under  effective  State 
and  local  control. 

We  demand  the  immediate  exclusion  of  agricultund  and  unforested  areas  from  the 
reserves-  the  dismissal  of  the  army  of  useless  officeholders  in  our  midst,  maintained  at 
the  public  expense  of  the  people  of  the  West  for  the  upbuilding  of  a  gigantic  political 
macnine  at  Washington;  tne  abolition  of  unjust  grazing  taxes;  the  repeal  of  a  system 
of  timber  sales  whicn  puts  the  lumber  market  in  the  hands  of  a  few  and  by  which  ^e 
price  of  lumber  has  been  doubled  to  the  consumers. 

We  demand  the  repeal  of  all  laws  endowing  the  forestry  department  with  authority 
to  decree  and  establish  rules  and  regulations  concerning  the  administration  of  the 
forest  reserves  and  declare  all  such  matters  to  be  legislative  in  their  character,  whidi 
should  be  covered  by  congressional  enactment. 

We  are  unalterably  oppcMed  to  the  pronounced  purpose  of  the  Republican  adminis- 
tration to  lease  the  balauce  of  the  public  domain,  thereby  withdrawing  the  land  from 
settlement.  The  people  of  the  West  are  entitled  to  the  use  of  the  natural  resources  of 
their  localities  with  which  to  build  their  States.  They  ask  to  be  put  on  an  equal 
footing  with  the  people  of  the  East  in  this  regard,  and  will  be  satisned  with  nothing 

DEMOCRATIC  STATE  PLATFORM,  COLORADO,  1910. 

We  reassert  our  position  upon  the  public-land  question  as  adopted  at  Pueblo  in 
1906,  and  declare  the  right  of  the  State  to  the  control  of  the  resources  within  its  bound- 
aries; we  are  in  sympathy  with  the  policy  of  considering  the  natural  resources  of  the 
Nation  and  the  State  in  a  manner  which  will  protect  the  right  of  future  generations, 
but  we  are  unalterably  opposed  to  the  bureaucratic,  arbitrary  regulations  which  work 
hardship  on  the  homesteaders  and  the  miners  and  retard  the  development  of  the 
State. 

DEMOCRATIC  STATB  PLATFORM,  COLORADO,  1913. 

We  denounce  the  policy  of  the  Republican  administration,  which,  having  retarded 
our  development,  now  proposes  to  withdraw  all  the  remaining  agricultural,  grazing, 
and  mineral  public  lands  from  all  forms  of  entry,  with  the  expr^»ed  determination 
of  imposiiur  upon  the  West  a  permanent  bureaucratic  rule  and  Federal  leasing  system 
of  all  the  Government  resources  within  our  borders,  and  thereby  disastrously  retard- 
ing the  development  of  our  State  and  depriving  our  Commonwealth  of  its  just  and 
constitutional  nghts. 

DEMOCRATIC  PLATFORM,  COLORADO,  19U. 

We  are  opposed  to  a  Federal  leasing  system  of  the  national  resources.  Such  a 
policy  will  result  in  centralization  of  authority,  retard  the  growth  of  population  in 
the  public-domain  States  and  permanentlv  exempt  vast  areas  of  land  from  settlement 
and  the  burden  of  taxation  for  State  and  local  purposes. 

We  renew  our  insistence  of  two  years  ago  tnat  the  waters  of  the  natural  streams 
dedicated  to  the  uses  of  the  people  of  the  State  should  be  open  to  appropriation  for 
beneficial  purposes  without  Federal  restriction  and  that  Senate  joint  resolution  No.  11, 
introducea  by  Senator  Thomas  into  the  Senate  of  Uie  United  States,  authorizing  the       g 
State  of  Colorado  to  test  this  right  in  the  courts  by  suit  against  the  Secretary  of  the       " 
Interior  be  enacted. 

REPUBUCAN  PLATFORM,  COLORADO,  1912. 

We  condemn  the  yyVicy  of  extreme  conservation  inaugurate<i  by  President  Roose- 
velt, James  A.  Garrield,  Gifford  Pinchot,  and  other  extremists,  and  we  insist  that 
the  public  lands  and  resources  of  this  State  should  be  so  administered  as  to  place 
them  in  the  hands  of  actual  settlers  and  those  who  would  develop  them  at  the  earliest 
possible  moment  and  without  undue  an(i  unreasonable  restrictions.  We  are  unalter- 
ably opposed  to  the  petty  and  annoying  interference  by  vast  numl)ere  of  Govenunent 
employees,  operating  under  bureaus  at  Washington,  as  such  conduct  prevents  and  haa 
prevented  the  development  of  the  ii>inin{;  resources  of  the  c()untr>',  has  retarded  the 
utilization  of  its  water  powers,  and  has  driven  settlers  to  seek  homes  in  Canada  and 
elsewhere. 

We  affirm  that  the  water  of  every  natural  stream  within  this  State  is  the  property 
of  her  people  and  that  the  right  to  use  the  same  within  the  State  for  beneficial  pur- 
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poees  is  unlimited,  and  we  condemn  the  efforts  of  the  Reclamation  Service  and  tli* 
interior  Department  to  prevent  the  utilization  of  the  waters  of  our  atroama  by  ill* 
people  of  thiB  State  aa  unwarranted,  unjust,  and  unauthorized  by  law. 

REPUBLICAN   PLATFORM     COLORADO.    19H. 

Wo  aflirm  that  the  water  of  every  natural  Ptream  within  the  State  i*  the  pn»i»erty 
of  her  people,  and  that  tlio  right  to  use  the  same  within  the  St:\i<*  f^r  henefirial  p«.r- 
poBes  is  unlimited;  and  we  condemn  the  effc»rtfl  of  the  Reolamation  S«T\'irp  and  th*» 
Interior  Department  to  ]ir(»veiit  the  utilization  of  the  waterx  oi  r»ur  Mr»»jmj  by  lli«» 
people  of  this  State  an  imwarranted.  unjust,  and  unauthorized  by  law. 

I  am  sorry  I  have  not  the  declarations  of  the  Republican  Party 
of  Colorado  at  former  conventions,  but  they  were  on  the  aame  lino. 

Senator  Shafroth.  I  will  read  one  paragraph  from  the  Democratic 
State  platfom  in  1908: 

We  are  unalterably  t»p|'.if<cd  t<»  the  nronouiir(»<l  pur|M  *«o  (A  the  riC'[niblu*iiti  Ai!i"ini»- 
tration  to  lease  the  balance  of  the  jninlio  don^nin.  thereby  with<lrawinir  the  land  fr  n. 
settlement.  The  pi»ople  of  tlie  WtM  are  entitled  to  tho  natural  re*»»uref#  «f  th«'ir 
hx'alitieH  with  which  to  build  their  States.  They  a«ko<l  in  ho  put  ♦•n  an  4*<|ual  f«  tu  *: 
with  the  people  i  f  the  I  ast  in  this  rc<;ir(i.  an<l  will  he  satisf'HMl  with  nothint?  U*^ 


The  Democrats  were  putting  it  on  the  Republicans.    That 
the  platform  of  six  years  ago. 

Senator  Works.  The  next  time  tlie  Republicans  were  laying  it  on 
the  Democrats. 

Senator  Robinson.  Whatever  politics  tliere  may  be  in  this  matter, 
the  Republicans  are  entitled  to  the  credit  for  havmg  at  least  inaugu- 
rated tne  policy  so  long  as  we  are  getting  into  a  political  contro- 
versy, or  an  attack  upon  the  Democratic  Party  -K)f  establishing  the 
fon^st  reserves. 

Senator  Works.  That  is  not  what  I  was  saying. 

Senator  Robinson.  That  is  what  the  resolution  was. 

Senator  Works.  But  tliat  was  a  Democratic  rt^olution. 

Senator  Siiakuotii.  Yes:  that  was  a  Democratic  resolution. 

Senator  Robinson.  I  know  that. 

Senator  Siiakuotii.  Here  is  a  Kepuhliran  resohit ion,  when  the  Re- 
publican Party  had  control  of  affairs.  Here  is  the  Stale  platform  of 
the  Repuhhran  Parly  for  1012.  I  am  eallini:  this  to  the  attention 
of  the  conunittee  (o  show  that  the  sentiment  is  nearly  unanimou^^ 
out  there;  that  it  is  not  a  matter  of  dispute  in  our  State;  that  the 
Republican  Party  comes  to  the  front  in  its  denunciation  of  it  and  the 
Democratic  Parlv  eonu's  to  the  front  in  its  dt^nuneiatron  of  it,  and  the 
Republican  Party  did  it  when  they  \Nere  in  power.  Here  is  the  plat- 
form when  President  Taft  was  in  i>ower. 

Senator  Kohisson.  S<»  far  as  tliat  is  concerned,  I  take  it  you  are 
familiar  with  (lit*  sent  intent  of  your  State,  and  certainly,  in  theal>-»enro 
of  any  conti<iVei^y  about  it.  I  accept  yotn*  statement  about  it  a-»  en- 

ft  ft  • 

tirely  true  witlnMil  the  reading;  of  those  resolution^.     I  sugj^cnt  that 
you  save  us  tinu*  and  jiist  ^iin|)ly  ^*tate  the  fael>. 

Senator  Sm(M)I\  Hm  h*t  tiie  resolution^  jro  in  the  nvonl. 

Scnntor  Kohinson.   Vi^s. 

Seiuitor  MiAnto'i  II.  I  lulieve  that  lliis  d(*ntineiation  by  the  State 

J)ltttfonn  of  the  K(*publiean  Party  in  MUl?,  >\hen  President  Taft  i%as 
're>ident,  was  the  ino>t  bitt4*r  arraii:imi(*nt  of  it,  and  I  have  aln»ady 
asked  that  it  he  put  in  the  record. 

Senator  Wouks.  I  do  not  tiiink  thi^  matter  ou^ht  to  be  made  a 
political  question  at  all.    1  infer  from  Senator  KobinMUi's  ^ema^k^  that 
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he  is  tinder  the  impression  that  I  am  attempting  to  make  it  a 
political  question.  1  am  as  far  from  that  as  anybody,  I  think.  I 
think  this  is  too  great  and  important  a  subject  to  be  mixed  up  in 
poUtics. 

Senator  Shafroth.  And  so  do  I. 

Senator  Works.  My  remark  simply  was  that  when  either  party 
was  in  power  they  would  lay  it  onto  the  other. 

Senator  Shafroth.  That  quite  likely  is  true,  but  what  I  am  trying 
to  do  is  to  show  that  it  is  inexpedient  to  fasten  upon  a  State  a  doc- 
trine that  is  repulsive  to  nearly  every  citizen  of  that  State,  irrespective 
of  political  affiliations. 

oenator  Works.  I  fully  imderstood  what  vour  object  was,  but  the 
purport  of  my  remark  was  apparently  misunderstood. 

Senator  Shafroth.  In  order  to  show  that,  I  want  to  show  that  not 
only  the  Democrats,  but  the  Republicans  themselves,  in  their  plat- 
form,  even  when  they  were  in  power,  denoimced  this  doctrine. 

The  governors  of  9  of  the  Rocky  Mountain  States  at  a  conference 
held  in  Salt  Lake  City  in  1913  declared  against  a  leasing  system  by 
the  Federal  Government  and  in  another  conference  held  in  Denver 
in  1914  declared  in  favor  of  the  entry  and  sale  of  the  public  domain 
so  as  to  become  the  subject  of  State  taxation. 

Now  this  last  year,  1914,  both  the  Democratic  and  Republican 
Parties  again  came  to  the  front  in  their  denimciation  of  the  leasing 
system;  which  shows  also  that  opinion  there  is  almost  unanimous 
against  the  proposition,  and  I  do  it  for  the  purpose  of  showing  that 
it  is  inexpedient  for  the  National  Government  to  go  into  the  borders 
of  a  State  and  attempt  to  exercise  a  power  there  wnich  in  the  opinion 
of  nearly  all  of  its  citizens  is  contrary  to  the  welfare  of  that  Btate. 
Not  only  that,  but  I  have  brought  over  the  Session  Laws  of  the  State 
of  Colorado  for  the  purpose  of  showing  the  joint  memorials — no  divi- 
sion on  political  lines — one  passed  in  1911,  which  denounces  this 
leasing  system  and  declares  that  it  is  in  violation  of  the  State's  rights, 
and  in  it  the  senate  and  house  protest  against  it  in  every  way  that  they 
can.  And  a^ain  in  1913,  in  a  memorial  which  was  passed  on  March  8, 
1913,  there  is  a  'declaration  made  by  the  general  assemblv  calling 
attention  to  the  fact  that  a  leasing  system  is  contrary  to  what  they 
regard  as  their  rights  under  the  Constitution,  and  would  be  contrary 
to  equity  and  equality  among  the  States. 

Now,  Mr.  Chairman,  I  would  like  to  get  these  two  resolutions  in 
the  record. 

The  Chairkan.  Very  well;  you  may  put  in  what  you  want. 

(The  resolutions  referred  to  are  as  follows) : 

SsssioN  Laws  of  Colorado,  1911.    Sbkate  Joint  Mbmorial  No.  11.    Forbst 

Kesbrvbs. 

{By  Senator  Napier.) 
ADMD^ISTRA-nON   OF  TBB  PUBUC   DOMAIN. 

To  the  honorable  the  Senate  arid  House  of  Representaiivea  of  the  United  States  of  America 
in  Congress  assembled: 

Your  memorialisto,  the  General  AsBembly  of  the  State  of  Colorado,  respectfully 
repreBent: 

A.  Thatj  u|xm  April  23,  1909,  this  body  memorialized  you,  setting  forth  the  injury 
and  injustice  inflicted  upon  the  State  through  the  maintenance  and  the  administra^ 
tion  methods  oi  the  forest  reserves  within  its  exterior  borders,  and  praying  for  relief 
therefrom. 


B.  Thatmch  pray«rhasnot  been  panted,  ii«r  tny  iadication  sllordad  of  itoibiw^ 
Able  c<m>ideratieii. 

0.  That  to  the  contruy.  the  officials  ^  the  Forest  Service  have,  ttnce  tkat  dato* 
undertaken  to  correct  the  boundaries  of  the  reserves,  and  while  having  caused  the 
elimination  of  certain  of  those  lands,  contemporaneous  with  such  proceedtnfli»  tktf 
have  selected,  designated,  and  recommended  the  addition  ol  other  ImA  i>ei» 
larfelv  strictly  nonlorest  lands— far  in  excess  of  the  ^iminatione,  and  which  weald 
thereSy  effect  a  net  enlargement  of  the  forest  reserves  within  the  State. 

D.  That  the  President,  in  his  message  of  December  6,  1906,  recommended: 

''That  the  limitation  now  imposed  upon  the  Executive  whidi  forbids  bis  rssniing 
Oftore  forest  lands  in  Orsgon,  Washington,  Idaho,  Montana,  Goloiado,  and  Wyoaiag 
be  repealed." 

This,  presumably,  for  the  purpose  of  acting  upon  those  rscommendaCiaBS  and 
adding  such  lands  to  the  reserves. 

We  feel  justified  in  this  conclusion  by  the  evidence  of  his  having  so  procevded  in 
the  Territories,  where  the  said  act  did  not  apply. 

In  addition  to  and  in  enlaigement  upon  that  said  diemorial  of  April  23,  1900,  wc, 
your  memorialists,  respectfully  represent: 

First.  That  H.  R.  11798,  commonly  known  as  the  Weeks  bill,  now  pending  b^^^ire 
the  Senate,  while  transparently  masquerading  as  a  measure  pertaining  to  the  naviga- 
tion of  navigable  streams,  as  an  excuse  for  violating  the  (/onstitution,  is  in  ivality  an 
undertaking  to  extend  the  system  of  Federal  feudalism,  under  the  guise  of  fotvsi 
reserves,  throughout  the  Uuit^td  States. 

Second.  That  the  pn)vision8  of  the  said  bill,  if  put  into  effoct,  would  d«*pnvi»  t>.t» 
people  of  this  State  of  the  ownership  and  control  of  tho  waters  of  our  strv^ams  frnm  t>  *» 
head  of  navigation  to  tlioir  extreme  source;  would  place  the  lands  of  the  fon«t  nwer\  «^ 
practically  outside  the  jurisdicticm  of  the  State;  and  would  terminau*  and  aiuiul  m.il 
unpcrfccted  lands  and  mining  (^laiina  on  such  laiidH. 

Third.  That  the  waters  ana  tho  rij^ht  to  their  use  belong  to  the  people  of  the  Sist# 
under  the  terms  of  our  Constitution  —a  compact  accepted  and  approved  by  tho  KederU 
Government  when  Colorado  came  into  the  Union. 

The  enjoyment  of  that  ownitrehip  and  rijrht  by  the  people  of  the  State  llie  ul!i<  ijkig 
of  tho  Federal  (lovernnu^nt  now  undi>rtakt«  to  dc])nve  them  of  be<*ttUM%  ini'identAiiy. 
some  of  the  public  landn  an*  in  proximity  thetx^to,  and  the  application  of  the  njl.t 
of  eminent  <loniain,  by  the  paramount  ownership,  denied. 

The  plan  of  thetie  utticiala,  a.H  pertains  to  water  )>ower8,  as  enunciau^d  in  the  laet 
rejiort  of  the  Fon»Hter,  in  a  ])rovif*ion  for  a  lax  oi  $1  per  horm»|K>wi»r  per  y»'ar,  by  vir(u«» 
of  the  arbitrary  demand  for  Federal  con«<»nt  to  the  ei»joymi»ni  of  the  )>e«»ple  f  <m  iwr^h  p 
and  riijlit  in  tho.-^*  waters.  Any  provinion  what.**<M'ver  aa  a  ponmlde  heiH-tit  to  t^M 
people  in  n»turn  then»for  in  the  natun*  of  '* conservation,  "  a  t^iiardme  ajn^iuiM  ninnoj*. 
olien,  or  the  protection  of  the  eonntuner  at^innt  exorbitant  prie««a,  is  Iifn4>nsi  ftn«l 
omitted.  It  in  wholly  au<l  entirely  a  nieaHure  to  impose  a  Federal  tax  upon  our  |KH>pi** 
in  the  enjoyment  of  their  natural  renourceH, 

The  United  States  (ieolo^'ical  Survey  entiraateH  the  posj*ihiliti<»«  of  tlie  water  fv  w»«r 
development  of  Colonido  at  fmni  l.(HM),<)(K)  to  2.117,(MK)  hnrHe)K>wer  A^vordinirlx . 
an  annual  tax  of  $1.(NJ0.(NK)  Ui  $2,117,(M)0  on  the  consumers  of  our  State  to  the  F«KifTai 
TreivMurv  \b  ai  no  mean  pn)|»<»rtinn'<. 

To  irili.  Tliut  th«*  prm«  iplfM  involved  in  the  above  examplt*  re-p^vtinij  *«t«r 
pow«T^  are  no  m<»re  iii»j;i.-it  to  \\u*  p«M)|)l«'  of  nur  St:it«*  than  !lu»'*t'  fonnioi;  the  )»a*i»  I 
the  eoiitemphittHl  m^'ii-^ures  for  inip«Hmir  a  lik-*  Kedenil  t«ix  u|»<»ii  our  oIIht  naturmi 
reHoiiriM'H.  VIZ..  cdjil.  oil,  natural  lii**.  ph«Hphatet«  and  oiIut  mtfic-ral« 

ll;id  th«'M»  prmnpIr.M  |h««'ii  apjjln'd  tnnn  ilw  lir-<l  m  il»r  a<iuntii**irution  of  the  puM.* 
lan'l«<  of  t'«»lnr.i'lo  and  wiilj  .-^u*  h  n»>.iliy  a**  \n  prttpnx*!  fur  Ali-k.i.  \\/  $«h»  »  p  r  i..ii, 
our  p*'o|)h'  I  he  pA>*i  Vfar  \Minld  ha\r  paul  uitn  liir  ImhIit^I  Tna-ury  "*•! »()«», o*»«i  fur  iLv 
privil"ire  <»t  di«.'L.'ini»  tln-ir  uwn  eo.il.  And.  eventually  h:i««'ii  upon  the  liiit*'<l  >t«tt«« 
iH'ol«rji<;d  Survi'V  i'«*tnu:it»'  of  Tuluri'lo  tonn.i"-'  vi/.  :i7l  .0'Wi,<NNi.<N)i»  ton*  we  wu-.ii  t 
p.iv  a**?*'!*!!  tux.  ^ls.*»oo.oO)  <H)0.  Thi.n  wtMild  fiieri  li  perpetual  tax.  and  no  h»jv»  unju*i 
th.Lit  to  l.i\  tie*  pnxlurt  of  our  wleat  lirl.U. 

W'f  wjviid  furile-r  p'^p'M-t fully  HMpn-nt  vnu  to  r'-Ht-ct  that  nurs  ih  not  ex*  lu««n«  U  ait 
a^ieultur.il  State.  Aotl,  iti  heu  ol  uur  tfrniory  h«-tnt;a\a-t  and  rich  fiirmin^  roun'r\, 
to  atiurd  U4  ]MT|>i*tual  r«*vi'nu<*  with  whi«'h  to  rnaint.ut)  State  ^»vernm*'nt.«l  iii%ttiu* 
tioiH,  we,  an  a  Stat*',  arc  <ntiil»'d  t*)  wh»4le\er  i;uveriuneiit.il  rwenue  there  nia\  b< 
uri-'in::  frurn  <Mir  natural  r«  ->urcf4. 

1-  inli.    That  tin*  va-^t  t«  rriturv  uf  puhlic  dniiuun  4LH««unicdly  ordaine«l  to  l»e  a  lnuni« 
t»*r«'d  iij  j>«Tp"tintv.  tin*  \vr^:i\  divrr-^itv  of  riiV''rtiiu"nt.i)  UTi«l<*rtnkintr*  inndrtn  th«  r**tt, 
{\\f*  ••nurinniiK  liM'«n»«"«'«  mti  r«-*«  oi  our  p-'oplt*  in\ ulvi'd.  atid  flie  larfc  nutnhi'f  of  pt^m'.i 
atfi'ctctl  tii«-r<lty  d*-iu.ind  tli.it  fli«*  l'viN' rnrix  nt  of  the  puhlic  domain  be  tliMU|fhdi*lti*«tr 
luwrt  and  wiih  r<*adilv  a\ailaldi-  judicial  ht-ann^'K. 
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At  wa  iiwunce  m  ithistaration  of  tbis,  we  Donvt  lo  the  recent  rnliiK^  of  tiie  SeCftfUify 
off  the  Inferior,  revening  the  mling  of  the  CominiflBkmer  of  the  Geoeral  lAtid  Office, 
IMRAlUiiiir  0ettknielit  upon  the  former  landa  of  the  Ute  Indiana  in  the  weelem  portion 
if  mm  State.  Thie,  like  hundreds  of  others,  wae  patfUy  a  legal  question  and  Should 
bat^  gone  to  the  courts  in  the  first  instance. 

When  it  is  contemplated  that  oor  minos,  water  pdwer,  oil,  gas,  phosphates,  iBUd 
4ribmt  indittKiiss  are  to  be  subject  to  the  supervisiovi  and  doaniimtion  of  subordinate 
Federal  officials,  provision  for  the  application  of  definite  laws  and  relief  through 
f«adily  available  judicial  hearings  riionld  likewise  be  contemplated. 

8ijnh.  That  in  the  ultimate  we  adhere  to  iSbe  principlo-Huid  we  believe  it  sus- 
tained by  the  Constitution'--of  Government  ownerniip  oi  the  public  lands  as  a  trust 
for  ^Ma  diq)OBal;  State  authority  in  the  regulation  of  the  use  of  and  State  benefit 
lo  all  governmental  profit  or  revenue  arising  from  the  natural  resources  within  the 
SItate,  except  profit  to  the  €rovemment  to  an  extent  in  keeping  with  the  long- 
€«taA>iisiied  custom  and  practice  of  the  Government  in  the  sale  of  lands  and  timber; 
mid  except,  also,  its  retention  and  administration  of  actual  timberlands  for  f<M^stry 
purposes. 

AJKrming,  however,  that  this  State  will  willingly  and  effectively  preserve  and 
develop  to  their  greatest  efficiency  the  forests  within  its  borders  whenever  afforded 
a  nroprietanr  rig^t  thereto. 

To  these  features  of  vital  importance  to  our  social,  industrial,  and  political  exist- 
ence we  point  vou  and  respectfully  pray  for  relief  and  protection. 

Approved,  March  8,  1911. 

8B88I0N   Laws  of  CoLoitADO,   1913.    House  Joint  Memorial  No.   5.    Pubuo 

DOMAIX. 

(By  Representative  Old  and  Senator  Napier.^ 

7\>  Hen,  Woodrov)  WiUonf  President  United  States  of  America,  and  the  Congress  of  the 
UniUd  Stales: 

Your  memorialidt,  the  General  Assembly  of  the  State  of  Colorado,  respectfully 
repreeents  that  under  the  present  Federal  policy  of  control  of  the  public  domain  the 
following  conditions  obtain: 

I.  The  people  of  Colorado  are  in  favor  of  conservation  in  the  meaning  of  prevention 
of  waste  and  monopoly,  but  are  unalterably  opposed  to  it  in  the  definition  of  preserving 
our  lands  and  resources  in  their  present  state  for  future  generations. 

We  agree  that  these  natural  resources  belong  to  all  the  people,  but  this  ownership  is 
not  now  different  from  what  it  always  has  been;  namely,  subject  to  the  right  of  the 
citizen  to  acquire  t)ie  same  under  liberal  laws  to  the  extent  necessary  to  satisfactory 
settlement  and  the  building  of  permanent  homes. 

II.  It  has  been  charged  that  tne  Western  States  have  failed  in  the  past  to  do  their 
duty  in  the  conservation  of  these  resources,  but  those  who  make  these  chams  utterly 
fail  to  consider  that  any  unlawful  acmiisition  or  waste  was  committed  under  Federal 
laws  and  on  public  lands,  and  that  if  tne  States,  having  no  control,  were  xx>werless  to 
prevent  it.  They  also  fail  to  recognize  the  fact  that  the  amount  of  lands  unlawfully 
acouired  was  a  mere  trifle  compared  with  that  lawfully  acquired  by  bona  fide  settlers 
ana  others. 

III.  The  older  States  have  had,  and  still  have,  the  benefits  arising  from  private 
acquisitions  of  all  the  public  lands  within  their  boundaries,  receiving  revenue  thero- 
frtnn  through  taxation  and  otherwise,  and  it  is  therefore  a  great  injustice  that  thev' 
should  now  seek  to  impose  upon  the  Western  States  obstructions  and  burdens  with 
wiiich  they  themselves  did  not  have  to  contend. 

lY.  We  deny  that  it  is  right  or  advisable  for  the  Federal  Government  to  retain  the 
title  to  and  lease  the  public  lands  for  any  purpose,  as  the  history  of  the  country  shows 
that  in  \Wl  CongreeB  authorized  the  War  Department  to  lease  the  lead  mines  in  the 
tarritory  afterwards  embraced  in  the  States  ot  Missouri,  Indiana,  Illinois,  Wisconsin, 
and  Iowa,  reserving  to  the  United  States  a  royalt)r  of  one-sixth  of  the  product. 

This  system  was  vigorously  opposed  by  the  residents  of  the  region  involved  from 
the  verv  bc^nning,  and  after  a  lew  years'  trial  the  Missouri  Legislature  and  tiie  gov* 
emor  of  Illmois  nrotested  against  it.  Presidents  Polk  and  Fillmore  uiged  its  aban- 
donment. The  secretary  of  War  condemned  it,  saying  that  the  benefit  to  the  Govern- 
ment bore  ''no  just  proportion  to  the  injury  done  to  the  country,  first  by  retarding tiie 
settlement  of  the  country,  and.  second,  oy  the  demoralizing  influence  of  the  system." 

Year  after  year  congressional  Committees  on  Public  Lands  reported  against  it.  One 
of  these  reports  concluded  as  follows: 

"When  the  United  States  accepted  tihe  cession  of  the  northwestern  territoiy,  the 
acceptance  was  on  the  express  condition  and  under  a  pledge  to  form  it  into  distinct 
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republican  States,  and  to  admit  them  as  members  of  the  Federal  Union,  havii^  the 
same  rights  of  freedom,  sovereignty,  and  independence  as  the  other  8ut«a.  This 
pledge,  your  committee  believes,  would  not  be  redeemed  by  merely  dividing  th* 
surface  into  States  and  giving  them  names,  but  it  includes  a  pledge  to  sell  the  laad#, 
80  that  they  may  be  settled  and  thus  form  States.  No  other  mode  of  dijpofliiig  d 
them  can  be  regsurded  as  a  compliance  with  that  pledge." 

V.  For  nearly  40  years  this  controversv  was  wa^ed  with  increasing  intenjity  unul 
1846,  when  an  act  was  passed  directing  the  sale  of  these  lands. 

This  condemned  and  discarded  policy  is  now  sought  to  be  resurrected,  and  in  piir« 
suance  tliereof  there  have  been  withdrawn  forest,  coal,  oil,  phoef^hate,  and  power- 
site  lands,  a^i^egating  in  Colorado  over  21,000,(K)0  acres,  equal  to  33  per  cent  ol  the 
total  area  of  the  State,  top:ether  with  similar  amounts  in  other  Western  States, » that. 
in  all,  the  area  thus  withdrawn  is  greater  than  the  combined  area  of  Maine.  Nr* 
Hampshire,  Vermont,  Massachusetts,  Rhode  Island,  Connecticut,  New  York,  New 
Jersev,  Delaware,  Maryland,  Pennsylvania,  both  Virginias,  Ohio,  Kentucky,  Indiuia, 
and  fllinois,  and  thus  nearly  300,000,000  acres  are  now,  and  have  been  for  several  yearm, 
practically  out  of  reach  of  individual  enterprise  or  taxation  for  the  support  ol'StAte 
government. 

This  obstructive  policy  is  a  departure  from  the  policy  of  the  paat  50  yean  and  in 
violation  of  the  rights  of  these  States  as  provided  in  their  enabling  acts  admittiAg  tbt*CD 
into  the  Union,  their  constitutions,  and  tho  fundamental  principles  ^a  which  ibe 
Union  of  tlie  States  is  predicattnl. 

The  idea  that  the  leasing  of  the  forests  and  other  public  lands  for  gracing  pufpoavs  to 
stockmen,  reserving  to  the  settler  and  miner  a  right  to  enter  them,  will  give  thi*  lattrr 
adequate  protection  is  a  fallacy,  for  the  reason  tliat  it  is  obvious  that  such  eotnea  will 
necessarily  interfere  with  Uie  proper  handling  of  stock.  Where  a  sUx'kroan  has  1,UIM> 
acres  or  more  under  such  a  lease,  and  a  homest(>a<l<*r  should  undertake  to  enter  160  or 
320  acrt>s  oi  the  best  of  it,  it  is  a  certainty  that  the  stockman  would  in  eveiy  wst,  ntt 
positively  unlawful,  discourage  the  settler,  uoU^sa  we  criMlit  Uie  stot^kmen  wita  Imv 
than  ordinary  sense?  of  self-proU^ction.  And  it  is  equally  c<*rtain  that  he  would  succeed 
in  preventing  tlie  entry,  even  if  he  had  to  buy  the  m«ttler  off. 

The  inevitable  result  of  such  leasee  will  be  to  substantially  end  homesteading  an<J 
mining  on  the  public  lands. 

VI.  we  asm^rt  that  the  States  are  vested  with  the  right  t'>  control  the  wsters  within 
their  respective  borders  (subject  only  to  the  right  of  the  Federal  Gov(*mment  to  protrr-t 
navigation  on  those  streams  that  are  navigable),  to  dispose*  of  them  t4)  ihcve  who  wul 
use  them  for  beneficial  purposes,  and  that  all  returns  therefrom,  dm*rt  or  todm^-i^ 
justly  belong  to  the  States  and  not  to  tlie  Ftnleral  Government. 

VII.  K«K*Iamation  of  arid  lamls  when  undertaken  bv  the  Tnitod  8taU*f(itovemmriii, 
should  in  all  castes  recognise  the  rights  of  the  Statcw  to  control  the  waien»  within  thnr 
borderH^  and  should  alno  recognize  tho  equitable  rightM  of  itj<  water  U(*er»  and  otlur 
comt)etitive  prujectn  and  thone  of  private  onterpri^*^. 

TheHo  projectH  and  enterpriAon  Hhould  not  be  ma<ie  bv  officers  of  the  RtMrlamati.  :i 
Service  an  excuM*  for  the  refuhal  to  anprove  of  rights  of  way  for  occujiancy  for  lan*U 
under  prix'ate  irrigation  projix'ttf;  nuch  delaVH  nerioutily  obstruct  prix^te  enter|>nji«^ 
and  the  development  ami  improvement  of  lands  belonging  to  the  StatMi,  and  we  ^«k 
that  any  such  n»fuhalH  be  revokt^l. 

We  further  a^k  that  the  Hcn^lamation  Service  take  immediate  stejM  looking  iowiml 
the  early  completion  of  all  proj(«ct<«  now  umler  way  within  this  State,  in  order  that 
early  settlement  under  thette  projectii  may  take  pliUH*. 

VIII.  Tho  rapid  d<>Hcent  and  general  character  of  mountain  streams  gives  fuch 
endliws  opportuniticH  for  water  plants,  that  any  monopoly  of  the  same  is  jihyucally 
impoHsible.  In<i<»ed  the  idi«  is  growing  rapidly  that  the  small  power  pbnt  is  th<* 
coming  one.  When  wat4>r  haM  Her\'iHl  its  pur|>ose  for  one  p<iwer  plant  it  continues  its 
descent.  It  is  not  conHumer  nor  doc^s  it  vanihh.  Its  volume  is  as  grrat  after  as  before 
and  thenJore,  but  a  little  lower  duwn  in  the  mountains  another  po%w  plant  nay  l>e 
conn  true  t<«d  and  so  on  while  the  »t44un  nliall  UmI. 

These  delays  have  seriously  obstructed  not  only  these  f)rtvate  projertiL  but  have 
also  interfered  with  the  irri^^ation  and  improvement  of  several  nundrea  tbouflsad 
acres  of  land  belonging  to  Uie  State  of  Colorado  and  granted  under  the  laws  ol  the 
United  States  for  Uie  purpose  of  improvement  and  sale  bv  the  State. 

We  ask  that  these  unlawful  refusals  be  prompUy  revoked  and  further  delays  loc^ 
bidden. 

IX.  We  recognize  that  some  good  has  been  accomplished  by  the  Forest  Servics^ 
yet,  at  the  same  time,  its  cost  has  been  many  Umes  greater  than  its  benefits.  It  has 
materially  hindered  the  settlement  and  development  of  the  country,  chiefly  because 
of  the  hard  and  fast  rules  made  at  Washington  by  chiefs  unfamiliar  with  scUtfU  cos* 
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ditkm  and  adnnnisteed  by  cnibordinAtes,  many  of  whom  are  equally  unfamiliar 
with  floch  conditioxiB. 

As  to  the  scientific  forestry  promised,  it  is  only  necessary  to  refer  to  the  reports  of 
the  Forests  to  abow  that  his  management  in  many  respects  is  most  unscientific.  His 
icportB  i^ow  that  billions  of  feet  of  timber  in  the  national  forests  are  overripe,  decay- 
tQR,  and  decayed,  are  an  actual  fire  menace  to  the  remainder,  and  ought  to  be  cut. 
Yei  the  high  prices  he  adcs  and  the  rules  and  regulations  enloroed  are  greatly  restrict* 
ins  sales  and  cuttiAg. 

We  uige  that  a  ccMnmittee,  coogressional  or  otherwise,  be  immediatdy  appointed  to 
visit  Colorado  and  investigate  the  conditions  referred  to  above  and  report  on  the  same. 
It  seems  necewwry  to  have  the  committee  pursue  its  investigation  on  the  ground,  as 
few  of  those  who  suffer  by  the  methods  in  force  would  be  able  to  advance  the  expenses 
of  a  trip  to  Washiogton.  Besides,  an  actual  view  of  man3r  of  these  things  will  disdoae 
features  which  it  would  be  difficult  to  make  clear  by  testimony. 

X.  An  unjust  discrimination  is  made  between  gracing  and  other  agricultural  lands. 
Hie  major  portion  of  this  State  is  composed  of  what  is  termed  grasing  Ittids,  and  mm 
is  the  grei^t  agricultural  crop  known  and  the  moe€  indispensable.  All  lands  at 
present  chiefly  valuable  for  gn^ng  should  be  as  freely  open  to  entry  as  are  "farm" 
lands,  but  in  sufficient  quantities  to  support  families.  More  than  three-fourths  of 
our  present  cultivated  area  was  ori^nally  located  as  pasture,  and  it  was  hugely  tiuouc^ 
this  privilttfte  that  our  present  cultivated  area  was  aeveloped. 

There  is  hardly  an  acre  of  grasing  land  on  the  plains  Ihat  wUl  not  ultimately  become 
amcuUufal  lands  with  the  development  of  stmge  of  water  and  the  economical  use 
thereof. 

XI.  Nearlv  all  of  our  metalliferous  lands  have  been  included  in  the  forest  reserves, 
since  which  time  not  a  single  important  mining  camp  has  been  opened.  The  unwar^ 
mnted  interference  by  the  Forest  Service  is  laigelv  responsible  for  the  falling  off  of 
millions  of  dollars  in  the  annual  metal  output.  The  man  who  is  willing  to  Dut  his 
labor  and  money  into  the  development  of  a  mining  claim  is  the  person  best  ntted  to 
clamifv  the  land  and  should  be  permitted  to  acquire  it. 

We  venture  the  assurance  that  if  40  years  ago  the  forest  reserves  had  been  estab- 
lished neither  I^eadville  nor  Cripple  Creek  nor  a  score  of  other  mimng  camps  would 
have  been  discovered  or  developed. 

Althodgh  our  lands  are  of  great  variety  they  are  open  to  entry  for  but  lew  purposes 
and  in  unsuited  quantities.  For  instance,  a  piece  of  land  can  not  be  taken  merely 
for  a  home. 

XII.  In  Territorial  days  Congress  gave  us  the  water  of  our  natural  streams  and 
confinned  that  right  in  the  acceptance  of  our  State  constitution.  Certein  Fedeml 
bureaus  are  trying  to  take  away  Uiat  right  by  denying  rights  of  way  over  the  public 
domain.  The  contention  of  Federal  authority,  as  in  the  case  of  the  Engle  Dam,  for 
the  first  storage  of  water  at  the  lower  end  of  the  stream,  instead  of  near  Uie  source  of 
supply,  would  prevent  the  repeated  use  of  water  for  power  and  irrigation  up  stream, 
would  uselessly  deprive  large  areas  of  development,  and  would  therefore  be  contrary 
to  the  principle  of  *'the  best  use"  as  demonstrated  by  the  experience  oi  more  than 
half  a  century. 

The  diversion  and  use  of  water  when  streams  are  high  equalize  the  flow,  furnish  a 
better  supply  of  water  during  the  dry  season,  and  by  lessening  floods  save  lives  and 
property  on  the  rivers  below. 

Spe^  iial  agents  are  permitted  to  protest  against  the  validity  of  entries  without  any 
knowledge  of  facts  relating  thereto.  They  should  be  reouired  to  make  their  objec^ 
tions  at  uie  time  of  final  proof,  that  the  entryman  might  face  his  accusers. 

XIII.  The  courts  should  be  opened  to  land  disputes,  that  citizens  may  be  afforded 
an  opportunity  to  enforce  their  right8.  instead  oi  the  svstem  now  in  vogue  of  deter- 
mination through  star-chamber  proceedings  by  administrative  officers. 

XIV.  Under  the  exprosa  terms  of  the  enabling  act  Colorado  was  admitted  to  the 
Union  on  an  equal  footing  in  all  re5q)ect9  whatsoever  with  the  original  States.  To  be 
on  an  equal  footitu?  we  must  have  the  power  to  tax  the  land  and  other  property  within 
the  State,  for  without  that  power  we  can  not  maintain  State  and  local  governments 
and  institutions.  The  present  policy  of  the  Federal  Government  is  to  place  our  lands 
and  resources  on  a  revenue  basis,  paying  taxes  in  the  form  of  royalties  into  the  Federal 
Trea&ury,  thereby  seriously  interfering  with  the  means  of  supporting  our  needy 
growinsT  institutions.  The  effect  of  the  present  policy  is  to  permit  local  taxation 
only  uj>on  farm  and  city  and  town  lands  now  privately  owned.  This  might  be  less 
ohjertignable  in  Iowa  or  Illinois,  where  practically  all  of  the  land  is  tilLable.  More 
than  half  of  the  area  of  Colorado  is  not  tillable  under  any  known  method,  but  is  com- 
[Hjeied  of  mineral,  gracing,  and  timbered  areas,  which  take  the  place  of  farm  lands 
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and  which  are  jiut  as  expensive  to  govern,  if  not  more  so,  than  are  the  bkrm  lati<i« 
The  policy*  therefore,  which  withdraws  these  from  taxation  is  a  seriouji  handicap  tt> 
the  SUte. 

While  our  rosourcos  are  of  great  variety  they  are  not  natiirally  ready  for  use.  <  »b 
the  average  there  has  been  a  dollar  in  expense  for  every  dollar  in  prc^rioua  mrCAlf 
taken  from  the  mountains,  and  the  value  of  our  lands  is  measured  by  the  labor  n>«)ui]>-i 
for  their  irrigation  and  development.  Without  the  value  of  the  presence  and  tndii»- 
try  our  people  have  added  to  them,  there  is  not  a  dollar's  worth  of  value  in  any  • ' 
our  natural  resources.  Every  dollar,  therefore,  chaiged  in  the  form  of  royalty  oo'th^ 
products  of  these  resources  is  a  tax  on  human  toil. 

We  can  not  hope  to  secure  the  best  settlement  of  our  lands  nor  development  of  <*•  i* 
resources  upon  a  tenantry  basis.  The  man  who  is  permitted  to  lease  lands  ch€*a{u>' 
for  grazing  will  try  to  keep  them  for  pasture. 

aV.  There  is  but  one-third  of  our  area  on  the  tax  rolls  with  extraordinary  rdocm- 
tional  re<|uirements  to  equip  our  people  to  meet  minin/<,  industrial.  irriAtian.  an'i 
other  agricultural  development.  We  must,  therefore,  increase  the  taxanle  arv-a  :«> 
include  all  the  lands  if  every  portion  of  the  State  shall  bear  its  just  diare  of  tlJ* 
burden. 

A  large  part  of  our  territory  is  included  in  the  Louisiana  Purchase  in  the  ti>  atr 
ratifying  which  it  is  decreed. 

"The  inhabitants  of  the  cecie<i  terriU)r>'  nhall  be  inror;)oiat4Hl  in  the  nuiou  ol  t^  •• 
United  Htatcss  and  admitte<l  as  Hoon  a«<  pos^iiblo.  ac<'ording  to  the  prinriT>b*«  nf  tj . 
Federal  Constitution,  to  the  enjo>tnont  of  all  th«*  right*).  a(rvanta^t*t«,  and  iinmuniu— 
of  citizens  of  the  Tnitod  iStaten." 

If  this  provi.^ion  were  complies!  ^lith,  th<»  preM'iit  burr«ucratic  govi»mm«'nt  o\  » 
large  areoH  of  our  State  would  be  imj)08>ihle.  Ih  th«»n»  any  n»Ji-<in  why  j>e«»i»l«'  mK  • 
muHt  live  in  and  do  buHin<»>H  with  the  naid  rt^nervationn  HhouKl  !>«*  <l«'Vnvt4  of  t:  - 
same  ri^jht^  and  jirivilcgee  eiijoved  by  the  citizenn  of  the  ohU»T  SiaU-*?  Aii'<  i»..ii 
rea^n  is  there  to  HUppo^e  that  forc^Htn  can  not  be  grown  and  prot4*c*t4'«l  or  mtirin|)«.)i  • 
prevont4Hl  under  the  republican  form  of  g<>vernm<»nl? 

The  incentive  of  owner-hij)  is  n<»ce8Hao'  to  m»run»  the  Int^t  «l»'Vi»I«»j»mf»nl  **i  <  .r 
mineral  territory,  and  we  can  not  ex)>ect  the  best  riti/4*nMhip  unbwd  p«M»pl4*  ar«<  < « *- 
mitUsl  to  own  their  own  homi^n,  no  matter  in  wliat  buMnt^Ht*  tli^y  engu^re 

The  pn\'ate-owiu^  land  in  the  State  iHHnittertwl  promi/truou^Iy amoiig  th<«  t*\<iitr.%J* 
own4'<l  land,  and  there  can  be  no  hope  of  hamioniinw  action  or  gooil  ff<4iiiig  thr<  :  .'- 
the  int4>rmin^Ie<l  double  jurifxliction  over  our  territory. 

The  Government  purposes  as  a  landlord  to  go  into  almost  every  kind  of  bu«i'  •  — 
within  the  State  on  untaxed  property  in  comp<«tition  with  privat<*-owned  afd  tait-i 
property.  The  public  buHinentt  aooB  not  netnl  to  i^ay  exj)enf<eii,  bin  the  owner  ol  •  •••• 
private  property  munt  pay  taxes  to  make  up  the  Iosa  of  his  Federal  com^ieLitor  T  « 
Federal  (lovernment  engaging  in  hnnine-sn  as  a  proprietor  must  net^ftMuiIy  (>i*i'nt'\'  » 
contraf!tural  relation  with  the  citizen,  under  which  the  Oovernmenl  niAvenfon  »•  it» 
contract  againM  the  citizen,  wherean,  the  citizen  may  not  enforce  his  contract  A|rAM.*t 
the  Government. 

Under  the  pn^nent  admin i.st ration  of  the  forent  ret^erve!^  the  (toveniment  arkt  "•<  - 
edgOA  the  moral  right  of  the  Slate  to  tax  the  property  by  retiiming  to  the  Sut4*  IV*  ;•  r 
cent  of  the  proceeils  from  sale**.  rentaU,  and  j<p<Mial  privilegee.  ft  ar«^iini4«<«  the  n^  x 
however,  to  dictate  the  dinposition  of  thi.s  rebate  by  de(*re4»inf^  that  it  sliall  gn  u>  **  •- 
support  of  roadn  and  schools,  two  popular  purposes,  but  ignonng  the  nts^iv^ity  ni  tt  •- 
State  to  protect  in  the  courts  the  very  lives  of  tlioM«  living  upon  FfMlerul-oHTieii  pr-  ;»- 
erty  and  the  necewity  for  the  maintenance  of  educational,  rhahtable,  atid  )Mr  x' 
instittitions  by  the  State. 

XV'l.  The  continue*!  withdrawal  of  our  lands  uii<!  n»st)nn^«^  fn»m  entr>'  and  pl*4'i'-.» 
them  upon  a  revenue  basis  to  fmy  royalties  itito  tlie  Keilcrul  Trfasur>'  meiawi  th<»ir  r>  *. 
trol  by  Congress,  and  that  Texas,  u'liieh  nt*ver  had  any  public  lands,  would  tn  ti  • 
HotiH(«  of  Uepri'sentutives  have  four  times  tin*  l«»^MMlutive  i>ower  o\f>r  our  tt^rritorv  tl'  it 
we  oursolvi»s  could  exert;  and  tluit  Now  York,  which  hiui  no  public  domain.  w«»i  » 
have  ten  times  the  legislative  |>ower  over  our  territory  that  we  our«.dves  pnww.  at.«! 
that,  too,  without  any  adequate  knowUMli^i*  of  ](H*al  conditions  and  niK^«sBiti««s 

The  doul»U»  jiiristliction  ov*»r  the  t4»rriti»r>'  of  the  StaU«  has  UhI  u*  stnmg  oppi^pjti  r, 
to  Kc<Ieral  olticials.  aiminst  who.sc»  onlori  and  rtih^s  there  is  no  remurw*  in  tlie  o-  'U, 
and  emplove(«s  of  the  rVderal  bureaus,  defendintr  their  fHisition,  have  beon  ctmstant  ^ 
doing  mi.ssionary  work  in  behalf  of  tht*  pmeral  principle  of  Fe<1eral  contnd  of  our  Un{« 
an<l  ri*soureos.  • 

The  Korwt  Service,  for  instance,  thpturh  its  numerous  emp|t>yee«,  has  lietni  ablf  ti» 
enlist  the  eastern  press  in  praise  of  its  work  and  to  create  a  s(«ntini«<nt  against  the  Wi<*t. 

'V'hn  Federal  (^institution  <ioidares:  **The  United  States  shall  ciuinuitee  to  ov.  h 
State  in  the  Union  a  republican  form  of  govtimment";  not  a  republi(^an  fonn  of  gi>%  • 
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«nuneiit  over  part  of  the  State,  but  over  it  all.  Certainly  no  one  can  contend  that  a 
republican  form  of  government  exists  under  the  bureaucratic  control  alreadv  in  force 
over  a  large  |>art  of  our  territory  and  sought  to  be  enforced  over  two-thirds  of  our  area, 
with  its  arbitrary  rules  and  regulations  enforceable  at  the  pleasure  of  the  bureau  with 
diacretion&rv  power,  with  its  natural  antagonism  to  State  laws  and  State  control,  with 
A  long  list  ot  fecial  privileges  to  enlist  support,  and  with  all  the  evils  therefore  of  a 
syistem  of  favoritism. 

"'Republicanism  and  bureaucracy  are  incompatible  existences."  (Century  Ency- 
clopedia.) 

Our  lawB  and  customs  are  built  upon  experience  and  our  people  are  better  ac- 
quainted with  local  conditions  and  necessities  and  are  move  interested  in  building  the 
Dtate  aright  than  are  the  people  of  the  Eaet.  If  there  is  fear  of  monopolization,  Con- 
gress, in  the  act  of  session,  could  provide  effective  means  for  reversion  of  title  to  the 
»tate  whenever  monopoly  is  attempted.  The  administration  of  our  public  lands  and 
reeources  should  be  under  the  jurisdiction  of  Secretaries  of  the  Interior  and  Agricul- 
ture, familiar  from  experience  with  the  local  situation,  ia  order  that  it  may  be  for  the 
5«ettlement  of  our  lands,  the  development  of  our  institutions,  and  the  l)etterment  of 
social  conditions. 

XVII.  We  therefore  earnestly  request  under  existing  or  more  appropriate  laws 
ouch  an  administration  as  will  ^cure  the  settlement  of  our  public  lands  and  the 
development  of  our  resources,  placing  them  under  the  tax  roUs  with  effective  pro- 
vi^ona  a^nst  monopolization  and  wajste.  We  ask  for  no  advantage  or  privilq^e  not 
i'ujoyed  oy  the  older  States,  but  feel  we  have  a  rieht  to  insist  that  we  be  placed  on 
an  equal  tooting  in  all  respects  whatsoever  with  &e  original  States  to  own  and  use 
our  lands  and  resources  to  build  our  State  and  support  its  govermnent  and  institutions. 

Approved  March  8,  1913,  at  1.49  p.  m. 

Mr.  Chairniaii;  is  it  wise  for  the  Federal  Government  to  force  upon 
a  State  a  policy  so  obnoxious  to  its  citizens  ? 

Mr.  Chairman,  when  you  come  to  the  subject  of  wtitei  powers  there 
are  additional  rejisons  npunst  WHter  le*  sine:  bills.  The  reason  is  that 
running:  winter  is  not  subject  to  ownership  nny  more  thrn  nir  or  lieht. 
:md  the  courts  have  so  held  time  and  «jrain.  The  use  of  water  only 
cm  he  appropriated,  and  that  has  never  been  the  subject  of  taxa- 
tion in  my  State. 

I  want*  to  call  v(»ur  attention  to  the  fact  that  our  constitution, 
when  the  State  w>  s  admitted  into  the  Union  'upon  an  equal  footing 
with  the  <  ricinal  States  in  nil  respects  whatsoever/'  cont?  ined  this  pro- 
vision Mith  respect  to  water: 

Parajrraphs  Ti  «nd  6  of  article  16  of  the  constitution  of  Colorado 
nrovided  ;s  follows: 

The  water  of  everv  natural  stream  not  heretofore  appropriated  within  the  State  of 
Colorado  ia  hereby  aeclared  to  be  the  property  of  the  public,  and  the  same  is  dedi- 
cated to  the  use  of  the  people  of  the  State,  subject  to  appropriation  as  hereinafter 
provided. 

I  will  state  that  the  authorities  are  that  the  rule  of  prioritv  of 
appropriation  of  water  prev;'ils,  irrespective  of  State  lines.  'That 
has  been  the  decision  in  a  recent  c:  se  in  the  United  States  District 
Court  of  Colorado,  and  is  the  decision  of  the  Supreme  Court  of  the 
State  of  Wyomin«r,  as  well  as  the  Supreme  Court,  1  think,  of  the 
Sti>lie  of  Montana.  So  that  appropriation  of  the  water  is  the  deter- 
niinin?  factor  as  t<»  who  is  entitled  to  the  use  of  the  same.  The  con- 
stitution of  Colorado  further  provides: 

The  right  to  divert  unappropriated  waters  of  any  natural  stream  for  beneficial  uses 
shall  never  be  denied,  rriority  of  appropriation  shall  give  the  better  right  between 
thoee  using  the  water  for  the  same  purpose,  but  when  the  waters  of  any  natural 
stream  are  not  suflicient  for  the  service  of  all  those  desiring  the  use  of  the  same  thoee 
using  tne  water  for  domestic  purposes  shall  have  the  preference  over  those  claiming 
for  any  other  purpose,  and  those  using  the  water  for  agricultural  purposes  shall  have 
the  preference  over  those  using  thp  same  for  manufacturing  purpa««ii. 
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There  was  a  United  States  Supreme  Court  decisicm  in  the  ease  of 
Kansas  against  Colorado  (206  U.  S.,  46),  which  held  as  follows: 

That  the  Government  of  the  United  States  ia  one  of  enumerated  powers;  that  it  hai 
no  inherent  powers  of  sovereignty;  that  the  enumeration  of  the  fxiwers  Krantcd  tt  v* 
be  found  in  the  Constitution  of  the  United  States  and  in  that  alone;  that  all  po««n 
not  granted  are  reserved  to  the  people.  While  Congress  has  general  legislative  jun*- 
diction  over  the  Territories  and  mav  control  the  flow  of  waters  in  their  streams,  it  hi> 
no  power  to  control  a  like  flow  within  the  limits  of  a  State,  except  to  preserve  or  im- 
prove the  navigability  of  the  stream;  that  the  full  control  over  thuae  watna  ia  voHtci 
la  the  Sute. 

• 

Now,  it  seems  to  me  that  when  this  Government  in  a  bill  proposoa 
to  control  the  rental  of  the  waters  of  a  State  by  denying  to  water- 
power  enterprises  rights  of  way  as  now  provided  by  law  over  lan«is 
It  is  necessary  for  the  conduit  or  transmission  lines  to  cross,  it  U 
nothing  but  a  hold-dp  proposition.  Take,  for  instance,  the  illustra- 
tion that  I  heard  from  one  gentleman  here  before  this  committee. 
His  company  had  a  complete  water-power  sjrstem  except  28  acres*  of 
its  large  reservoir.  The  entire  plant  had  cost,  I  believe,  $26,000,00<). 
The  Government  would  not  grant  or  permit  them  to  have  the  use  of 
that  28  acres  because  they  would  not  enter  mto  a  contract  of  lea.**- 
with  the  Government  subjecting  their  whole  plant  of  many  many 
acres  of  land  to  the  jurisdiction  of  tlie  Federal  Government. 

Why,  is  it  possible  that  the  National  Government  wants  to  tak>* 
the  position,  when  it  do(^  not  own  the  water,  that  because  it  own** 
some  fraction  of  the  land,  or  some  ({uantit}'  of  the  land^  I  care  n4it 
how  much  it  is,  through  which  it  is  necessary  to  have  a  rif^ht  of  way, 
to  impede  a  great  gigantic  enterprise  by  denj-inij  the  nght-of-way 
unless  the  company  yields  up  a  part  of  the  dividends  it  earns  f 

It  is  like  a  person  who  owns  a  farm  and  does  not  want  a  railroad 
to  go  through  it.  It  would  be  a  sad  condition  of  affairs  if  be  bad  the 
power  to  say,  **I  will  not  let  you  go  through  my  land  tmk^tis  you  givf» 
me  a  certain  percentage  of  the  revenui's  derived  from  the  oi>eratiori 
of  your  road.  Can  there  be  any  justification  for  a  deinanu  of  that 
kind  t  Do  you  not  think  such  demands  make  the  p<H>ple  of  the  W<y«t 
feel  that  the  Government  of  the  United  State's  is  not  treating  ihvui 
right?  Do  you  not  think,  that  when  the}'  sei^  an  attempt  to  u«««^ 
sotne  power  of  theirs  for  the  purpose  of  iinpcHling  a  ^at  onterpr^M* 
by  its  oflicers  simply  saying  "You  shall  not  crons  this  land  witnout 
you  enter  into  some  kind  of  an  arrangement  by  which  part  of  your 
earninp^  are  to  be  paid  over  to  the  National  Government,  which  in 
time  is  to  go,  in  part,  to  the  State."  that  that  will  U)  resetted  by  tlu« 
people  of  the  West  ? 

Ii  you  can  convince  people  that  that  is  right,  tlien  their  moral  sense 
ia  in  a  sad  condition.  It  can  not  be  right.  If  Uie  control  of  thin 
water  belongs  to  the  State*  and  doi»s  not  belong  to  th(»  National  Gt>v- 
emment  tliis  is  simply  attempting  to  do  indirectly  what  it  can  not  do 
directly,  and  no  government  can  afford  to  tak(*  a  position  of  that  kind. 
Ko  govemiii(*nt  can  use  its  power  in  such  a  way  and  have  it  satin, 
factory  to  the  people.  And  that  is  p:oing  to  produce  irritation;  it  ih 
goine  to  proihicc*  discont4*nt :  it  is  going  to  prtKluce  a  continual  efft^rt 
on  the  port  of  the  people  of  the  West,  if  tliese  laws  pass,  to  rep^^al 
them  from  the  day  Uiey  become  a  part  of  the  statutes  of  the  Tnit^  «i 
SlaU^s. 

Now,  it  s(*eins  to  me  tliat  in  view  of  that  situation  we  had  bett*^ 
take  into  consideration  the  fact  tliat  these  States  are  part  of  our 
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Nation,  and  that  we  want  loyal  citizens  out  of  them,  and  that  we  are 
going  to  get  it  if  things  ^o  according  to  their  natural  rights,  but 
when  they  believe  that  theu*  rights  are  oeing  invaded,  it  is  but  human 
nature  that  thev  should  protest;  it  is  but  human  nature  that  they 
should  use  all  the  power  m  their  possession  to  prevent  any  such  ca* 
lamity  as  they  believe  will  follow  the  passage  of  such  a  law. 

Now,  I  want  to  say  that  in  the  bill  which  I  have  drawn  I  have 
attempted  to  avoid  the  leasing  proposition,  and  I  want  to  take  that 
up  now  and  talk  about  it  a  little,  to  see  whether  or  not  something 
ox  this  kind  would  not  be  better  than  a  leasing  bill.  I  have  no  pride 
of  authorship  in  this  bill.  If  any  one  can  suggest  any  amendment 
that  would  improve  it  I  would  be  glad  to  nave  the  amendment 
made.  Not  only  that^  if  anybody  wants  to  frame  another  bill  and 
introduce  it,  or  u  you  want  to  report  a  bill  of  your  own,  I  have  not 
any  pride  in  the  respect  that  it  is  my  bill,  and  1  do  not  care  one  cent 
about  who  gets  the  credit  for  it,  but  I  do  beUeve  that  the  principle 
involved  in  my  bill  is  good,  and  for  that  reason  I  would  like  to  have 
something  of  this  kind  come  out  of  this  committee. 

It  is  said  that  these  resources  are  locked  up.  Yes,  they  are  locked 
up,  and  thev  have  been  locked  up  for  eight  years.  But  who  locked 
them  upt  ^Vhv  are  they  locked  up?  It  is  by  reason  of  the  fact 
that  Federal  officers  are  exercising  powers  that,  it  seems  to  me,  it 
was  never  intended  they  should  exercise,  and  for  that  reason  they 
are  locked  up.  Those  lands  can  by  order  all  be  opened  to  entry 
under  existing  law.  These  lands,  instead  oi  being  withdrawals, 
can  be  made  the  subject  of  water-power  sites,  but  so  long  as  these 
withdrawal  orders  made  years  ago  stand  they  can  not,  and  the 
people  who  are  responsible  for  that  condition  are  the  Federal  officers 
and^not  the  State  officers. 

Now,  Mr.  Chairman,  I  will  read  the  bill  which  I  have  introduced. 
The  bill  is  entitled  ''A  l)ill  concerning  water-power,  plants  hereafter 
located  upon  the  public  lands,  and  for  other  purposes." 

The  first  section  of  this  bill  reads: 

Thut  from  and  after  the  pansage  of  this  act  lande  included  in  water-power-eite 
vtthdiawalfl  shall  be  subject  to  entry,  location,  and  dispopal  under  the  pubKc-land 
lava  applicable  to  such  lands. 

We  have  la\is  right  now  that  are  applicable,  under  which  all  of  the 
reservoirs  up  to  thi:*  time  have  been  located,  and  which  involve  no 
experiments  with  doubtful  powers  or  procedure.  They  are  already 
there. 

The  section  proceeds  as  follows: 

But  only  upon  the  condition  that  any  refusal  of  claimant  or  owner  thereof,  or  of  his, 
her.  or  its  assigns,  successore,  or  heirs  to  obey  ordeia  concemine  rates  of  charge  for  elec- 
tricity by  the  dttly  authorized  tribtuial  of  the  State  in  which  tuch  watflr-p^wer 
plant  is  situated  shall  trork  a  forfeiture  to  the  United  States  of  all  claims  or  title  tx> 
such  lands  in  a  proceeding  to  be  instituted  for  such  purpose  by  the  Attorney  Gpneral 
in  any  court  of  tbe  tTnitea  States  ha\'ing  jurisdiction. 

I  take  it  that  the  principal  cry  that  has  been  made  against  water- 
power  development  has  been  that  there  would  bo  monopoly.  Now, 
nobody  wanta  monopoly.  The  people  of  the  West  particularly, 
those  who  would  be  affected  by  it,  are  the  ones  that  would  not  want 
it;  they  are  the  ones  that  will  have  to  pay  the  excessive  charge; 
and  if  vou  say  that  we  are  not  capable  of  determining  this  question, 
it  simply  denies  the  fundamental  principle  of  a  republic     the  capacity 
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of  our  people  to  govern  themselves.  Under  this  provision  the  Got- 
emment  can  protect  its  rights  until  those  Western  States  are  tbi* 
to  take  care  of  it  under  their  own  laws.  When  provision  is  ta^\* 
that  these  power  sites  are  open  to  entry,  there  is  a  clause  whio 
will  prevent  companies  from  holding  such  land  unless  they  c«<n- 
form  to  the  State  s  utilities  commission's  rules  and  regulations,  h 
seems  to  me  that  alone  would  be  a  sufficient  safeguard. 

There  are  three  principles  that  I  have  attempted  to  put  into  tlu^ 
bill.  The  first  is  opening  these  power-siU»  withdrawals  to  entry, 
notwithstanding  the  withdrawals;  second,  the  limitation  to  curb 
the  monopoly;  and,  third,  the  repeal  of  the  authority  which  exiHt* 
in  the  clause  which  vests  the  power  in  the  Secretary  of  the  Interior 
to  revoke  permits. 

It  does  seem  to  me  that  with  those  three  pn» visions  we  will  ha\r  % 
law  which  has  been  demonstrated  heretofore  to  be  workable.  It  > 
the  same  law  which  permits  rights  of  way  for  reservoirs  and  ditch<«^ 
for  the  transmission  of  water  for  irrigation.  W>  hare  never  had  any 
difficulty  in  that  matter.  We  have  no  law  curbing  monopoly  in  that. 
but  nobody  has  ever  heard  of  any  monopoly  in  water  for  irrifrati(>c. 
so  far  as  my  State  or  my  section  of  the  countrj'  is  concemecl.  W. 
never  have  because  we  have  had  a  commissi(m  that  would  control 
rates,  and  that  commission  consists  of  the  count v  eomniLssioners  oi 
the  county  where  the  water  is  to  be  delivered,  \\nienever  a  riti/«D 
made  a  complaint  to  the  county  commissionei's  they  would  cite  the 
irrigation  company  in  and  it  would  have  to  show  cause  as  to  why  it 
should  not  reduce  its  rates,  and  when  tiie  hearing  was  over  the  countr 
commissioners  would  decide  the  matter.  Under  those  laws  we  hav* 
had  a  development  in  our  State  that  has  been  wonderful,  and  I  hav^ 
never  heard  the  charge  made  in  recent  years  not  in  the  last  j\» 
years  -that  there  has  been  any  oppression  on  the  part  of  the  irri;:^- 
tion  corporations. 

Now,  then,  with  tht^e  lands  ri*stored  to  entry  for  the  purp<kM*  of 
allowing  people  to  locate  and  erect  water-power  plants,  it  sot^mn  io 
me  that  we  would  havt*  the  same  great  water-power  ilevi»h)pmriii 
which  we  have  liad  in  irrigation. 

When  I  was  in  Denver  just  after  the  election,  1  met  Mr.  ( barici^ 
Oomstock,  who  was  the  engineer  of  tlie  State  of  Colorado  during  niv 
administration.  We  had  often  talked  about  the  matter  of  PederAl 
interference  witli  water-power  development.     He  said: 

If  thorn*  landfi  nmld  b«*  (>|M*n(»<l  u»  t*titry,  rurlxnl  by  tht*  Sta(4*  utilitioii  c  mtmu^t  ?i, 
we  would  hu>t>  a  dcv«*lo|)iiicMit  in  the  State  o(  <4)Ionuli>  within  thr«*i*  yvmrn  ttmUit 
more  than  |10(),000,000. 

Si>e  what  a  wrong  has  been  done  us  by  witlidrawing  these  \hiuU, 
by  holding  them  so  tliat  no  person  can  enter  upon  them  or  devel'>;> 
them  unless  they  enter  into  a  contract  or  lease  with  tlie  (fovemnioni* 
What  an  outrage  it  has  been  upon  the  develojiment  of  those  siN'tioiu^ 
of  the  countrv"!  lie  is  a  great  engineer  and  knows,  and  sinre  ).*■ 
retired  from  that  office  he  is  a  hydraulic  en  ineer,  and  consecjuently 
knows  whereof  he  speaks. 

I  noticed  in  Xew  i  ork  papers  that  Mr.  Vanderlip  about  a  year  ai:o 
said  that  »2,()(M),()()(),()()()  could  be  used  instantly  for  the  purpose  of 
developing  water  power,  and  yet  it  can  not  be  done,  because  com- 
panics  will  not  enter  into  those  arrangemenU  which  the  Government 
desires. 
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Section  2  of  this  bill  is  a  provision  against  combinations  or  owner- 
ship of  more  plants  than  one: 

That  no  corporation,  copartnership,  association,  or  individual,  without  the  written 
consent  of  the  Secretary  of  the  Interior,  shall,  directly  or  indirectly,  acquire,  lease^ 
control,  hold,  or  own  at  any  one  time  water-power  plants  hereafter  located  upon  public 
lands  with  capacity  in  the  aggr^ate  of  more  than  40,000  horsepower,  except  a  plant 
which  receives  at  its  intake  tne  now  of  a  river  which  generates  more  thim  that  amount 
of  power. 

Now,  I  have  grave  doubt  as  to  whether  there  ought  to  be  as  smalt 
a  limit  as  that,  and  vet  in  my  State  that  would  be  ample,  because  we 
hare  no  stream  in  that  State  that  would  generate  at  one  point  more- 
than  40,000  horsepower. 

Senator  Works.  If  you  have  a  utilities  commission,  what  is  the 
reason  for  limiting  the  amoimt  to  be  taken  at  all  ? 

Senator  Shafroth.  There  is  not  any  reason  if  you  have  an  honest 
commission  that  can  fix  rates,  and  we  have  that  commission  now  in 
the  State  of  Colorado,  and  I  think  you  have  it  in  the  State  of  Cali- 
fornia. There  is  not  any  necessity  for  that  if  you  have  confidence- 
in  the  commission  that  has  been  created  in  those  States  and,  I  think, 
in  nearly  every  other  Western  State;  and  it  may  be  that  that  ought 
to  be  eliminated;  but  there  is  such  a  cry  down  East  here  that  they 
are  afraid  somebody  is  ^oing  to  seize  something  and  that  companies 
are  going  to  bribe  or  gome  to  in  some  way  convince  the  boards  that 
mav  be  established  out  there  that  they  ought  to  have  high  rates^ 
and  that  the  people  out  there  are  incapable  of  protecting  themselves 
against  monopoly. 

Senator  Ct.ark.  Senator,  you  do  not  su}>s(ril)(»  to  that  idea,  do  you  i. 

Senator  Siiafuotii.  Xo;  I  do  not. 

Senator  Clark.  By  writing  this  into  the  hill  (1<  you  not  rather 
intiumte  tluit  possibly  that  danger  may  exist  ^ 

Senator  Shafkotu.  No:  and  I  will  tell  ym\  why.  Tliere  is  a  con- 
dition of  (»pinion  tliat  exists  here,  and  I  re((»gnize  that  starting  with 
this  conservation  movement  they  have  got  a  great  many  converts, 
and  they  heheve  that  there  is  danger  of  monopoly.  Tliat  is  the  very 
groundwork  and  the  very  reason  for  the  passage  of  these  hills,  (^n 
that  account  1  feel  that  is  l)est,  to  relieve  ourselves  from  this  charge 
thtit  we  are  trying  to  permit  a  monopoly,  trying  to  permit  high  rates 
for  electricitv.  by  putting  something  of  that  kind  in  the  bill.  That  is 
the  reason  I  put  it  in  here.  Otherwise,  we  would  h:ive  diffK  ulty  in 
passing  the  hill. 

Then  this  seeticm  continues  as  follows: 

No  such  corpuratioD,  copartnership,  aasociation,  or  individual  can  acquire,  own^ 
hold,  or  control  any 'of  the  capital  stock  of  any  other  corporation  owning,  h^asing, 
holding,  or  controlling  any  water-power  plant  or  plants.  No  director,  or  stockholder 
in  any  corporation  shall  acquire,  control,  or  own  any  of  the  capital  stock  in  any  other 
corporation  which  owns,  leases,  controls,  or  holds  any  water-power  plant  within  the 
United  States:  Provided^  however.  That  any  such  ownership,  or  interest  forbidden  in 
this  section  which  may  be  acquired  by  descent,  will,  judgment,  or  decree  may  be  held 
two  years  after  its  acquisition  and  no  longer,  except  by  the  written  consent  of  the 
Secretary  of  the  Interior,  and  in  case  of  minority  or  other  disability  such  time  as  the 
court  may  decree. 

Senator  Clark.  I  think,  Senator,  that  section  is  open  to  criticism 
in  that  it  might  impede  the  investment  of  capital.  It  takes,  of  course, 
a  great  deal  of  capital  to  develop  these  water  powers,  and  ordinarily, 
as  I  understand  it.  financial  men  rather  direct  their  energies  along 
some  particular   line  of   investment.     For    instance,    some   group 
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Xow,  Mr.  ChMirm.iii,  thut  is  the  clnuae  which  is  dupp<»s<Hl  t«»  prerf-nt 
these  combinations.  The  antitrust  bill  rucrht  to  take  cure  of  it,  but 
it  is  put  in  there  for  the  puri)ose  of  prevenlinu  monopoly,  ««nd  1  h: w 
not  liny  objection  whatever  to  doin«r  iinythin<j  we  can,  in  fv»-rr 
wny  possible,  to  ])revent  monopoly  in  the  use  wnd  control  of  wat«r 
power  or  of  the  Itinds.  I  lecr.irnize  the  fact  that  there  nre  n  grent 
mj«ny  people  who  believe  thnt  there  is  n  monopoly  in  water  puw#*r 
plants  nnd  that  it  is  oj)pressin.e  the  people  with  hi?h  rates,  and  f .  r 
thnt  reas(m,  in  order  to  satisfy  them,  1  feel  that  we  should  not  in  anr 
nimner  oppose  the  passage  of  laws  thnt  will  prevent  monopolization. 
If  such  mono]):)ly  exists,  the  %Nithdrawal  or  water-power  sites  pr*** 
venting  competiti<»n  h{  s  c:.used  it. 

Now,  then,  the  fifth  section  is  the  repeal  of  the  rifzrht  of  the  Secre- 
tary of  the  Interior  to  revoke  permits.     It  reads  as  follows: 

Sec.  5.  That  the  last  parafnttph  of  the  act  entitled  '*An  act  reUting  to  ririiti  «-# 
way  through  certain  parks,  reservatione,  and  other  public  lands/*  appmved  Feoroary 
fifteenth,  nineteen  hundred  and  one,  which  paragraph  roads  as  follows:  **And  pr^*- 
vided  further f  That  any  ix^rmission  given  by  tne  Secretary  of  the  Interior  under  tl.- 
provisions  of  this  act  may  be  revc)ke<l  by  him  or  his  successor,  in  hin  discrpticm,  ar  .1 
shall  not  be  held  to  confer  any  right  of  easement  or  interest  in.  to,  or  over  any  pithtt<* 
land,  reeer\'ation,  or  park,"  be,  and  the  same  is  hereby,  repealed. 

I  presume  that  everj'body  concedes  tlint  no  company  or  rnpitnlista 
would  undertjike  to  build  a  w.  ter-]>c>wer  plnnt  under  r»ny  such  pr^ 
vision,  yet  this  very  provision  w.:s  juit  there  Mt  the  instnnce  t)f  the 
officers  of  the  Interior  Department.  It  wra  put  there,  Mr.  (hrir- 
man,  us  it  wrs  supposed,  to  curb  and  control  monopoly.  And  y«t 
wh:t  hMs  been  its  result  ?  Simplv  a  h)ckinir  up  of  the  wn.er  p«)wrr^ 
of  the  West.  If  they  were  mistt^ken  in  u  prinrir>le  of  th"t  kind,  i-*  it 
not  possible  thnt  they  cj^n  be  mistaken  in  a  le/sinir  proposition  uhirh 
hns  ]>roven  a  failure  heretofore,  which  involves  m:iny  inconsi'^tenrii**, 
and  which,  it  seems  to  mo,  would  be  fntnl  to  the  development  of  tK^ 
Wc^st? 

Undei  thnt  provision  Secretary  (r:rfield,  two  dn}-s  bef«»re  he  Irft 
oflice,  revoked  40  permits  issu<»d  t<'  \v5iter-]>o>ver  pli  nth,  some  «»f 
which  hnd  been  c<mipleted  nnd  (»nc  of  which  wrs  fumishimr  eU»otrici!  v 
to  the  city  of  Denver  from  the  western  slope  of  Colorndo.  And 
those  permits  nre  tied  u])  vxnl  hnv(»  been  tied  up  and  nre  in  litiiro(i>>ii 
still  I's  to  whether  in  order  to  erect  thi'ir  wires  ncross  the  mount,  iun 
thev  have  to  jret  a  permit,  j'ud  thnt  permit  to  be  revoeibli*  .^t  tin* 
wilf  of  the  Secret nrv  of  the  Interior, 

(The  committee  hen^  took  a  short  rectus  to  answer  a  ciJl  of  tho 
Senate.) 

Senator  Shafroth.  Now.  gentlemen,  what  I  wjis  trvnuR  to  explr»i;i 
at  the  time  of  the  call  of  the  Senate  were  the  provisions  of  tliis  bill 
which  I  have  introduced  conrerninj^  water-power  plants,  nnd  toexpL.in 
its  operation  nnd  effect.  The  first  **ecticm  opens  to  entry  tli«*s<* 
water-power  site  withdrawals. 

Senator  Robinson.  1>o  you  think  that  would  be  workable?  If 
the  lc»ss(»e  or  operator  should  fnil  or  refuse  to  comply  with  any  ordor 
that  the  State  commission  made,  he  would  forfeit  lii^  right.  l>o  you 
think  anybody  would  establish  a  plant  under  that  sort  of  nrt>vision 
and  take  the  chnnce  of  forfeiture  if  he  undertook  to  contest  nis  riRht% 
in  the  courts  as  against  any  charge  the  State  commission  might  fix  • 
It  is  not  even  reipiired  to  be  a  valid  or  const itutioniU  order,  under 
your  bill  as  you  have  prepared  il. 
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Senator  Shafroth.  Well,  that  may  be,  but  as  a  matter  of  fact  the 
proyision  which  is  here  must  contemplate  a  legal  order,  and  you  can 
not  deprive  a  company  of  its  property.  If  you  do,  you  violate  the 
Constitution  of  the  United  States  and  also  the  State  constitution. 
Consequently  the  order  of  the  State  utilities  commission  must  be 
reasonable  or  else  it  is  not  a  valid  order. 

Senator  Kobinson.  The  courts  piay  construe  it  that  way,  but  I 
think  that  no  man  is  going  to  invest  his  money  in  a  proposition  under 
a  bill  which  f>rovide8  that  any  refusal  to  obey  the  orders  of  the  State 
comniission  shall  work  a  forfeiture. 

Senator  Shafroth.  Well,  now,  that  may  be.  I  myself  would  f)ref er 
that  those  entries  be  made  without  that  limitation,  so  far  as  that  is 
concerned,  leaving  it  to  the  State  conmiission  to  deal  with  the  c'ues- 
tion  of  its  own  accord.  I  do  not  like  Federal  regulation  i^ith  reference 
to  this  matter. 

Senator  Robinson.  1  just  merely  pointed  out  to  you  this  effort  in 
your  bill  to  invoke  the  aid  of  the  Federal  Government  to  enforce  the 
orders  of  the  State  commission.  Your  whole  address  has  been  on  the 
theory  that  the  leasing  bill  is  an  unwarranted  attack  on  State 
rights,  and  yet  in  the  biU  you  have  presented  you  have  invoked,  in  a 
very  powerful  way,  the  aid  and  power  of  the  Federal  Government^ to 
enforce  the  orders  of  the  State. 

Senator  Shafroth.  I  must  admit  that  I  am  making  in  this  bill 
concessions  with  respect  to  interference  by  the  Federal  Government 
which  in  some  respects  I  do  not  want  at  all;  yet  I  feel  it  is  impossible 
to  get  anything  through  Congress  without  some  such  provision.  You 
can  limit  and  curb  that  in  any  way  ^ou  wish.  I  would  f)refer  to  leave 
the  power  in  the  utilities  commissions  of  the  States  to  control  the 
matter,  but  we  feel  that  we  will  get  no  legislation  giving  right  of 
State  to  tax  the  property  without  some  such  restiictions;  we  feel 
that  the  officers  of  the  Government  will  continue  to  withhold  these 
power  sites  from  entry,  and  this  clause  was  put  in  for  that  reason, 
so  as  to  meet  the  situation  halfway,  and  give  some  control,  which  will 
not  be  as  bad  as  that  which  controls  the  land  to  such  an  extent  as 
to  make  it  exemnt  from  taxation  for  State  purposes. 

Now,  if  it  would  suit  you  just  as  well  to  strike  out  that  part  of  the 
bill  giving  the  right  to  forfeit,  I  have  no  objection  to  that.  But  I 
feel  that  something  has  to  be  done  to  meet  tne  situation  in  order  to 
got  any  development,  and  I  am  willing  to  concede  and  to  ^ant  that 
mterference  by  the  Federal  Government  to  the  extent  that  it  is  stated 
in  that  clause.  As  the  forfeiture  will  have  to  be  drawn  by  a  court  I 
do  not  believe  corporations  will  refuse  to  invest  in  such  enterprises. 
They  ought  to  obey  the  legal  orders  of  the  Statt*  utility  commissions 
and  this  is  simply  a  power  to  assist  in  enforcing  the  same. 

The  second  section  provides  against  combinations —against  large 
holdings.  I  do  not  know  whether  it  is  wise  to  limit  them  to  40,000 
horsepower  or  not.  That  would  do  in  my  Statc\  We  have  not  a 
single  plant  that  generates  over  20,000  horsepower. 

Senator  Robinson.  What  would  bo  the  economic  bt^nefit  of  pre- 
venting the  development  of  all  of  the  power  that  could  be  developed, 
if  there  was  a  demand  for  it  ? 

Senator  Shafroth.  None  whatever,  except  the  fact  that  there  is  a 
cry  down  here  that  corporations  are  seizing  thin^  and  trying  to  get 
laige  plants  for  monopoly,  and  for  that  reason  it  is  put  In  there  in 
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order  to  make  a  curb  on  that.  It  is  not  an  economic  benefit,  if  you 
have  regulation  and  control  by  the  State  that  is  effectire,  Dui'th« 
people  are  fearful  that  the  regulation  by  the  State  will  not  be  offfcti ve, 
and  for  that  reason  thoy  want  some  curb  upon  monopoly,  by  the 
Federal  Government.  Personally.  I  have  confidence  in  our  utilitt**^ 
boards;  I  have  no  doubt  but  that  tney  will  turn  out  to  be  good,  bocnir^e 
we  have  the  power  of  recall,  and  we  nave  the  power  of  initiating  lam-s 
if  necessary  m  order  to  impose  duties  upon  them.  There  mimt  b*> 
some  little  delay  concerning  it,  but  notwithstanding  that,  I  have 
confidence  in  State  control. 
Senator  Robinson.  I  want  to  ask  about  this  next  clause: 

No  corporation,  copartnership,  association,  or  individual  can  acouira,  own,  bold*  cc 
control  any  of  the  capital  stock  of  any  other  corporation  owniog,  leasing,  toldiof ,  vr 
rootroUing  any  water-power  plant  or  plants. 

Do  you  know  whether  that  has  the  approval  of  the  so-caDed  watrr* 
power  people  or  not  ? 

Senator  Shafbotu.  No,  no.  I  have  never  consulted  a  walrr- 
power  man  about  this  bill  at  all.  I  expect  that  they  would  want  to 
nave  the  opportunity  to  buy  other  plants,  and  there  is  no  question  but 
what  economically  it  shouhi  be  done  if  reasonable  rates  were  sure  Co 
be  fixed  by  a  utUity  commission.  If  they  are  retisonable  in  th**ir 
charges.  I  have  no  doubt  that  it  wouKi  b<'  to  the  interest  of  the  publ  o 
that  tukes  the  electricity  in  the  form  of  lower  rates. 

Senator  Robinson.  Under  this  provision  coidd  one  man  hold  sto  k 
in  three  water-power  companies! 

Senator  Siiafroth.  He  could  not,  as  to  those  plants  thai  ara 
locaU'd  after  the  pjissaj^e  of  this  act.  It  does  not  apply  to  anythini^ 
that  has  been  a^qu-nMl  hcretofon*.  Whatever  is  a  vested  right  gpi-s» 
and  you  can  not  v<  ry  wt^U,  in  this  kind  of  a  bill  at  least,  control  trial. 

Senator  Robinson.  I  do  not  imply  that  sugji^estion  by  thy  quentioo^ 
but  what  is  the  ailvanta^e  of  that  provision  of  denying  to  tne  invi»stor 
the  right  .where  your  State  utilities  commission  n^gulates.  aa  you 
say  -and  you  say  you  have  conllclence  in  the  eHicienoy  of  its  rreu- 
lation-  wliat  ^s  the  atlvantagt*  now  of  denyinj^  to  the  investor  Im 
right  to  hoM  stock  in  two  water  companies^ 

Senator  Shafroth.  I  will  tell  you.  It  is  only  to  get  through  a  bill 
that  will  open  up  these  plants.  That  is  the  reason  -because  there  is 
a  great  sentiment  down  here  in  the  East  and  throughout  a  good 
portion  of  the  United  States,  and,  to  some  extent,  in  the  West,  thai 
corporations  must  be  curbed.  If  the  people  had  an  absolute  surety 
that  the  State  utilities  commission  would  fix  reasonable  ratea,  they 
would  not  care  for  tliis,  but  they  are  afraid  that  they  would  not  fix 
reasonable  rates. 

Senator  Thomas.  In  other  words,  this  is  a  concession  to  the  puUic 
opinion  as  to  the  cfTu'iency  of  the  commission  ? 

Senator  Siiafroth.  Yes,  sir. 

Senator  Thomas.  You  are  compromising  against  your  own  con* 
viction  7 

Senator  Shafroth.  Yes,  sir;  I  am  confident  that  the  public 
utilities  commission  will  control  and  will  make  fair  ratea  for  tba 
buying  pubUo,  in  the  way  of  chai^<^  for  service. 

Senator  Robinson.  As  a  mattiT  of  fact,  now,  that  nrovision  is 
hardly  practical,  is  it.  Senator  Y  I  am  not  familiar  with  the  practical 
workmgs  of  these  companies,  but  is  it  a  practical  provision  to  deny 


WATEB-POWSa  BILL.  845 

one  individual  the  right  to  hold  stock  in  more  than  one  water-power 
plant? 

Senator  Thomas.  Not  if  he  has  a  wife  and  children. 

Senator  Shafroth.  Well,  we  are  doing  that  in  these  antitrust 
biUs  that  we  have  just  been  passing.  We  have  provisions  against 
interkycking  directors,  and  that  is  just  exactly  what  we  have  here. 

Senator  ulabk.  Have  you  anything  in  the  antitrust  biUs  that  pro- 
hibits a  man  from  holding  stock  in  two  or  more  corporations  t 

Senator  Shafroth.  I  tnink  so.  I  think  that  is  in  the  antitrust  bill 
that  was  passed. 

Senator  Robinson.  Those  provisions  apply  only,  in  the  antitrust 
law,  to  corporations  engaged  m  interetate  commerce.  I  do  not  Uiink 
we  have  any  such  provisions  relating  to  stockholding. 

Senator  Shafroth.  It  relates  to  stockholding  in  companies  eogaged 
in  interstate  commerce. 

Senator  Clabk.  Is  that  in  the  antitrust  law  ? 

Senator  Shafboth.  Oh,  yes. 

Senator  Clabk.  Is  it  possible  that  we  have  passed  a  law  here  that 
would  prevent  any  man  owning  stock  in  two  or  more  companies  I ' 

Senator  Shafboth.  In  competing  companies. 

Senator  Robinson.  That  is  for  tne  purpose  of  preventing  monopo* 
lies  to  defeat  competition  and  is  a  very  different  principle  from  this. 

Senator  Shafboth.  All  these  companies  producing  electricity  or 
buying  it  in  the  market  and  selling  their  product  are  naturally  com- 
peting companies. 

Senator  Clabk.  This  goes  to  the  extent  of  saying  that  a  man  shall 
not  own  stock  in  a  water-power  company  in  Utah  who  owns  stock  in 
a  water-power  company  in  the  State  oi  Washington,  where  there  is 
no  possibility  of  competition. 

Senator  Shafboth.  That  depends.  You  can  transmit  electricity 
as  far  as  600  miles,  as  I  understand. 

Senator  Clabk.  You  could  hardly  transmit  electricity  600  miles 
and  compete  with  a  company  that  generated  the  electricity  right 
there  on  the  ground. 

Senator  Shafboth.  If  this  were  an  absolute  prohibition,  it  might 
be  unworkable,  because  plants  break  down  and  people  have  to  be 
supplied  with  electricity  during  the  breakdown,  out  I  have  a  pro- 
vision in  the  biU  which  saves  that  to  the  extent  that  without  the 
w/itten  consent  of  the  Secretary  of  the  Interior  those  things  can  not 
be  done,  but  the  Secretary  of  the  Interior  may  permit  these  combina- 
tions, if  needed.    It  is  simply  another  curb,  and  that  is  all. 

Sf^nator  Robinson.  That  is  only  in  a  case  where  the  ownership  is 
acquired  by  descent^  will,  judgment,  or  decree? 

Senator  Shafboth.  Oh,  no. 

Senator  Clark.  He  is  speaking  about  another  section. 

Senator  Shafboth.  ^'That  no  corporation,  copartnership,  associa^ 
tion,  or  individual,  without  the  written  consent  of  the  Secretary  of 
the  Inte  ior,  shall,  diroctlv  or  indirectly,  acquire,  lease,  control,  hold, 
or  own  at  any  one  time  watei-power  plants  hereafter  located  upon 

EubUc  lands  with  capacity  in  the  aggregate  of  more  than  40,000 
orsepower." 

Senator  Robinson.  Oh,  yes.  I  was  looking  at  azu>ther  pro- 
viuou 

Senator  Shafboth.  Yes;  you  were  looking  at  the  other  provision 
which  also  gives  the  Secretary  of  the  Interior  discretion. 
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The  third  section  is  oae  that  provides  a  penalty  for  vioUtioa  of 
this  provision,  against  either  the  directors  or  the  corporation  owninj; 
other  companies  that  are  engaged  in  the  same  business. 

Senator  KOBiNSON.  Well,  sections  2  and  3  are  in  reality  antitrust 
sections,  are  they  not  ? 

Senator  Shafroth.  Yes;  they  are  practically  antitrust  sections. 
Wliile  I  dislike  very  much  to  have  the  Federal  Government  main- 
tain control  over  State  affairs  and  over  enterprises  that  are  within  the 
limits  of  a  State,  yet  I  feel  that  in  order  to  get  any  developnieai 
l^islation  through  Congress  we  have  to  agree  to  some  such  a  clause, 
and  such  a  provision  as  that  is  infinitely  better  in  my  judgment  than 
to  have  the  Government  take  possession  of  the  property,  keep  it  m 
perpetual  ownership,  and  deprive  the  State  of  the  means  of  taxation 
upon  it,  thereby  attacking  the  very  sovereignty  of  the  State  itself « 
namely,  the  right  to  exist. 

Senator  Thomas.  Senator  Shafroth,  let  me  ask  you  ripht  there, 
would  not  a  transfer  by  tJie  Govermnent  to  the  respective  Static 
of  the  public  domain  within  the  boundaries  of  those  States  undor 
conditions,  the  nonobservance  of  which  would  result  in  forfeiture, 
be  a  better  solution  of  this  entire  question  than  any  or  all  of  the^M* 
various  schemes  of  control,  of  leases,  and  of  supervision  with  whirti 
the  records  of  the  Senate  and  of  the  House  of  Representatives  are 
now  burdened  ? 

Senator  Shafroth.  Well,  in  answer  to  that  I  will  say  thai  it  is 
far  better  than  any  leasing  proposition,  but  if  we  can  restore  the 
right  of  entry  to  these  lands  so  as  to  establish  individual  ownershi{>, 
subject  to  taxation,  and  tlien  have  the  matter  of  control  under  m 
public  utilities  conmiission  of  the  State,  I  tliink  it  would  be  bettor 
than  even  State  ownership. 

Senator  Thomas.  Of  <'onrs4»  my  (juestioii  assunios  the  rxist<»tv*»« 
in  the  State  of  tlirs<»  public  utilities  eomnrss-oiw  or  boli's  arnini  with 
authority  to  re^ultil**  j'lul  ctuitrol.  Prrsonullv  1  think  the  rx|>enfn«r 
of  the  Stttte  of  Texas  in  the  achiitnistrution  of  ts  puhlie  himls  is  ijtrti> 
cre(lital>l<',  even  much  inon»  so  tlum  the  administration  of  the  Feifi^ral 
(iovernnient  of  its  pul)lic  domain.  What  I  shrink  from  more  th*\h 
invthinc'  else  in  matti'rs  of  this  kind  :s  the  enormous  addit^cm  to  the 
'>n  >*ent  civil  service  of  inspectors.  ap'Uts.  sinxTVisors.  d«tertiv«s 
•  mt^ers,  and  other  einj)h»yres  of  a  central'zed  (lovernmenl  thousnn«is 
of  miles  away  coining  in  daily  contact  with  and  necessanly  irritatini: 
the  cit'zensliij)  of  the  West.  I  si'e  in  them  the  enormous  exi^Mi***' 
which  is  adtled  to  the  permanent  expenditures  of  the  (tovernmetit 
which,  instead  of  jiroilneinjj  satisfactory  servici».  inrn»as<  the  ex'stinj 
feeliiiij  in  the  West. 

Senator  Clark.  Speaking  of  the  ex]>en?M\  St»nator,  ch>  you  kn(»w 
wh«'ther  tlu»re  has  been  any  report  made  as  to  the  n*ei>ipis  and  »l'*-- 
burs'»ments  of  th**  Interior  I)ej):irtment  in  th«»  la^st  20  vears  on  arniuiit 
of  the  a  hninistration  of  the  (lovernni'Mit  l*inds.  In  other  word**, 
has  tin*  (fovernrn"nt  n»  "eiv*-!,  in  tht»  s-ile  of  ri>al  or  other  lan<U.  or  ttn 
fees  or  as  pavni'^nts  on  commuteil  honi«'steads.  siilii.*ient  money  («> 
equal  the  cost  (»f  a  hninistration?     l)t)  you  know,  or  do  you  not  I 

Senator  Thomas.  I  have  no  knowledge  of  such  a  report,  but  I 
would  not  bo  surprised  if  from  the  report  that  we  have  it  Ls  learned 
that  the  cost  of  administration  of  the  Forwt  Service,  as  coropariHl 
with  the  rt»ceipts.  would  siiowtliat  the  expenst»s  exceeded  the  inconio 
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by  a  large  amount.  Of  course  we  know  that  in  the  admiustration  of 
the  Forest  Service  the  expenditures  are  very  largely  in  excess  of  the 
income. 

Senator  Clark.  If  that  were  true,  it  would  leave  the  Government 
public  domain  a  charge  upon  the  Government  rather  than  an  asset. 

Senator  Thomas.  1  thinK  it  would. 

Senator  Clark.  The  attitude  of  a  great  man^  promoters  of  the 
present  conservation  pohcies,  and  the  present  attitude  of  the  Interior 
Department  in  re&^ra  to  the  pubhc  lands,  is  that  the  public  lands  are 
the  property  of  all  the  people,  therefore  the  people  in  the  East  should 
share  in  the  profit  to  be  derived  from  them  as  well  as  the  people  in 
the  States  in  which  the  lands  are  situated.  , 

Senator  Thomas.  Certainly.  That  could  be  arranged  by  detail. 
That  is  to  say,  when  the  State  sold  a  piece  of  land,  50  per  cent  could  be 
paid  to  the  Federal  Government.  With  the  advent  of  the  so-called 
conservation  poUcies,  under  the  administration  of  President  Roose- 
velt, and  as  a  necessary  result  of  that  policy,  the  large  number  of  men 
and  women  engaged  in  the  civil  service  loomed  up.  In  other  words, 
the  civil  service  was  increased  in  its  membership  under  the  admiustra- 
tion of  President  Roosevelt,  and  largely  because  of  these  pohcies,  by 
lOO  per  cent.  I  think  if  the  entire  domain  is  to  come  under  the 
supervision  of  the  General  Government,  which  is  to  occupy  the 
attitude  of  a  gigantic  landlord,  and  all  of  these  agents  everywhere 
looking  after  its  lands,  that  it  will  result  in  another  bureau  and  agents 
and  inspectors,  and  will  increase  the  expense,  to  say  nothing  of  the 
irritation  which  these  things  necessarily  produce  in  tne  mind  of  every 
American  citizen. 

Senator  Clark.  Personally  I  have  no  doubt  at  all  but  what  if  the 
Government  should  pass  all  the  lands  to  the  State,  they  would  be 
passing  a  liability  and  not  an  asset. 

Senator  Thomas.  I  think  so. 

Senator  Clark.  I  think  the  administration  of  the  public  lands  of 
the  United  States  now  is  and  always  will  be  a  financial  liability  rather 
than  a  financial  asset. 

Senator  Thomas.  The  old  leasing  sjstem  or  poUcy  of  the  Govern- 
ment, as  Senator  Shafroth  has  shown  m  a  recent  speech  in  the  Senate, 
was  a  distinct  failure,  and  as  such,  was  abandoned. 

Senator  Shafroth.  There  was  an  expenditure  of  $4  to  every  dollar 
collected. 

I  think  that  the  suggestion  of  the  Senator  from  Colorado  would 
never  be  considered  in  tne  East  as  at  all  advisable  for  the  disposition 
of  these  public  lands.  The  sentiment  here  and  in  a  large  portion  of 
the  United  States  is  so  strong  against  the  proposition  that  the  lands 
should  be  turned  over  to  the  States  that  I  do  not  see  any  chance  of 
relieving  the  situation  out  West  by  legislation  of  that  character. 

Senator  Thomas.  Yet  there  is  not  a  State  east  of  the  Mississippi 
River  but  which  if  the  Government  had  perpetually  excepted  one- 
third  of  its  domain  from  taxation  would  feel  just  as  the  people  of  the 
Western  States  do  upon  this  subject. 

Senator  Shafroth.  Why,  they  felt  that  way  as  to  the  leasing  of 
those  lead  mines,  and  resolutions  were  passed  by  legislatures  showing 
the  iniquity  of  the  law,  and  the  governor  of  Illinois  went  to  the  extent 
of  telling  the  people  to  refuse  to  pay  a  dollar  of  royalty  to  the  Federal 
Government  mxposed  by  that  leasing  system ;  he  regarded  that  those 
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lAnds  were  held  by  the  National  Govenuneiit  in  traat  for  the  peoolt 
«iio  were  to  use  them  and  not  for  tim  purpoee  of  aeouring  remniie  lor 
the  National  Government. 

1  think  sentiment  is  rery  laigely  crystalizedy  however,  against 
State  ownemhip.  Whether  that  be  true  or  not,  there  are  soms 
reasons  for  that  sentiment.  But  State  ownership  is  infinitely  bett^ 
in  my  iudgment  than  any  leasing  system  which  mi^t  be  unpoaed 
by  the  Feoeral  Government  upon  the  people  of  the  ^  eat. 

As  to  expenditures,  I  am  satisfied  we  will  have  expenditarss  ao 
gigantic  in  the  administration  of  a  leasing  system  as  will  make  H 
never  pay  a  cent.    The  experiences  we  have  had  demonstrate  thai. 

Senator  Thomas.  The  expenses  of  administration  of  the  Forestfy 
oureau  are  not  considered  at  all  in  the  matter  of  division.  Tbty 
divide  the  receipts  with  the  States  arbitrarily,  and  charge  expeoss 
to  the  general  account. 

Senator  Shafrotu.  Yes,  but  while  that  b  all  true,  vou  take  th« 
total  receipts  that  are  paid  in,  and  they  do  not  equal  half  as  much  st 
the  appropriations  for  the  Forestry  Service. 

Senator  Thomas.  I  aeree  with  that. 

Senator  Shafroth.  I  mean  before  the  division.  They  keep  an 
account  of  the  amounts  they  rooeivafram  the  people. 

Senator  Thomas.  And  the  division  is  made  arbitrarily. 

Senator  Shafroth.  Arbitrarily,  and  yot  the  amount  which  the 
Government  paj^'s  is  twice  that,  and  if  you  take  also  the  25  per  eroi 
that  goes  to  the  State  for  school  purposes,  and  10  per  cent  for  road 
purposes,  it  makes  the  diHparagement  still  greater. 

Senator  Clauk.  Is  it  not  also  true,  Simator,  that,  taking  the  For^i 
Service,  which  is  the  only  one  we  have  to  use  as  a  basis,  the  chargt*?* 
upon  the  citizens  of  the  btate  have  increased  tremendously  I 

Senator  Shafroth.  As  liigh  as  700  per  cent  in  some  sections  of  the 
United  States.  They  have  endeavored  to  make  the  8>^tem  pay. 
Mr.  Pinchot,  when  he  started  out,  thoup:ht  it  would  pay.  I  heani 
Senator  Clark  in  a  C/onsorvat ion  convmititm  that  was  held  in  I>en%er 
recite  the  fact  of  some  otiirial  rapitalinng  the  resources  of  the  Wc^i 
and  determining  that  it  would  pay  a  large  amount  on  a  5  per  cent 
basis.  They  expected  il  lo  pay,  but  it  nevor  has  paid,  nor  even  con.e 
within  half  the  amount  sitiiuient  to  pav.  Yesterday  the  ( oinmitw-e 
on  Appropriations  had  a  statement  fmin  the  Agricultural  Departti.rM 
notwithstanding  we  had  af)pro[)riate<l  S.'S/il'l'.ono  for  the  Korr^i 
Servi(5e,  that  it  wa*<  ne<e^.^arv,  as  a  deliciency,  fi>r  them  lo  f»p«»n.l 
$.'^49,000  n>ore,  and  it  was  allov^ed. 

Senator  Tho.m  \s.  What  committee  was  tliat  i 

Senator  Shafhutii.  The  ('omri»itLce  on  Appropriation^. 

Si»nator  Tijomas.  The  Souate  ('4)riimittee  i 

S'r)ut4)r  Sii\KnoTi!.  The  Scnjiti*  ('oriimitti'e  on  Appwpriations. 

That  hill  has  already  j>asso<l  tlio  1  louse  and  is  in  the  Senate.  The-^»» 
expenditures  are  alnKmt  interminable  for  the  national  foresta.  You 
will  find  they  exist  in  almost  evorv'thinj;  the  (ioveninient  undortaki-i 
of  that  nature  in  the  West  when  ndministrativo  ollicers  are  brou^lit 
from  the  Kast  in  order  to  control  the  alTairs  out  there.  I  can  not 
ac(*ount  for  it,  except  by  the  fact  that  tliere  i^  not  tliat  economy  that 
there  sliould  be,  an<i  then  again  the  fa4*t  tliat  they  are  in  a  busmcs-i 
which  can  not  possibly  pay. 
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Now,  I  want  to  say  just  a  few  words  as  to  section  4. 

Section  4  is  a  provision  which  copies  the  law  for  Alaska  against  com- 
binations of  coal  companies  in  restraint  of  trade,  for  the  purpose  of 
preventing  monopoly.  It  is  copied  almost  word  for  word,  except  it 
is  made  to  apply  to  water  powers.  It  was  first  enacted  as  to  the  coal 
lands  in  Alaska,  and  it  is  very  comprehensive  and  applies  to  any  com- 
bination for  the  purpose  of  raising  prices. 

Senator  Stebling.  That  is  your  section  4  ? 

Senator  Shafroth.  Yes ;  section  4  of  my  bill.  I  copied  that  be- 
cause it  has  stood  on  the  statute  books  for  six  or  eight  years,  and  I 
have  known  of  no  attack  upon  it. 

Section  5  is  the  section  which  repeals  that  provision  of  the  act 
which  gave  the  Secretary  of  the  Interior  power  to  revoke  permits. 
Everybody  concedes  that  is  wrong,  that  no  company  will  ever  invest 
a  dollar  when  upon  tomorrow  morning  they  may  wake  up  and  find 
that  without  any  cause  whatever  their  investment  is  nil.  Yet  when 
that  was  passed  the  fact  was  cited  that  our  national  banks  can  have 
their  charters  repealed  at  any  time,  and  the  Government  never  does 
it.  and  that  in  the  District  of  Columbia  every  one  of  these  franchises 
for  th**  street  railways,  have  clauses  in  them  that  you  can  repeal, 
moilify,  or  amend  without  any  right  of  action  against  the  Govern- 
ment, and  they  said,  ^'That  has  been  operating,  and  very  satis- 
factority.''  But  after  that  was  passed  Secretary  Garfield  revoked  40 
P'^nnits  two  days  before  he  went  out  of  office,  and  it  startled  the 
f»ntire  water-power  people  of  th^  United  States  into  realization  of 
rhe  insecurity  of  their  investments.  He  no  doubt  thought  he  was 
curb'ng  monopoly,  and  had  a  good  purpose  in  doing  it,  but  he  did 
not  foresee  the  consequent  stagnation  that  must  necessarily  follow^ 
in  the  development  of  that  resource  of  this  country. 

It  seems  to  me  that  the  first  section  and  the  last  section  alone 
would  make  a  workable  bill,  even  if  the  others  were  left  out.  The 
others  were  put  in  for  the  purpose  of  letting  people  understand  that 
we  do  not  care  anything  &b3ut  these  water  companies  for  themselves, 
that  we  are  not  wanting  them  to  make  one  dollar  out  of  the  people 
that  they  are  not  entitled  to,  and  to  show  that  we  are  willing  to 
pjani  against  monopoly,  and  I  think  the  j)rovis~on  should  stand. 

I  want  to  say  a  few  words  as  to  the  conflict  of  jurisdiction  between 
the  United  States  Government  and  the  State  government  in  the 
administration  of  water-power  plants,  if  a  leasing  bill  should  be 
enacted. 

The  State,  as  I  have  shown  by  the  decision  in  the  case  of  Kansas  v. 
Colorado,  has  at  least  the  control  of  the  waters  of  a  State,  uith  the 
poRs  ble  exception  of  where  water 

S<»nator  Thomas  (interposing).  You  mean  by  that  that  the  Supreme 
Court  has  so  decided  ? 

Senator  Shafroth.  Yes. 

Senator  Thomas.  My  experience  is  that  that  opinion  is  not  fol- 
lowcil  very  closely  by  the  administrative  officers  in  the  adminis- 
tration of  the  land  \a\vs. 

Senator  Shafroth.  Well,  I  expect  that  is  true,  but  nevertheless 
ultimately  the  Supreme  Court  opinion  would  prevail. 

Senator  Thomas.  I  have  b?en  told — I  do  not  vouch  for  its  truth — 
that   Mr.   Pinchot,   before  the  House  Committee  on  Public  Landb 
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Senator  Work8.  That  may  be.  I  tliink  a  man  would  be  very 
foolish  to  do  it. 

Senator  Shafroth.  Another  proposition  comes  in  tliere.  Supp<»-i' 
the  Government  of  the  United  States  permits  the  C4>n.st ruction  o(  a 
reservoir  for  the  purpose  of  creating  power,  and  that  water  beeoni4*7> 
necessary  for  domestic  use  in  some  city.  Under  our  State  constitu- 
tion we  have  a  right  to  condemn  that  water.  But  you  can  not  con- 
demn something  that  the  Government  of  the  United  Stateti  ha.-» 
control  of  on  Government  land  and  uses  as  an  instrumentality  in 
carrying  out  its  laws.  If  the  Government  itself  acquired  it,  yi»u 
would  nave  a  conflict  there.  Those  higher  ust»s  of  the  water  which 
exist  under  State  laws  and  under  State  constitutions  would  bo  ab^Mi. 
lutely  annulled  by  reason  of  the  fact  that  we  have  not  the  power  to 
sue  the  United  States  and  make  its  water  in  reservoirs  subject  to  the 
State  law. 

Then,  agam,  we  have  iu  our  State,  as  you  know,  certain  laws  in  rogmr\i 
to  the  construction  of  dams  and  reservoirs.  You  have  to  begin  thcni 
within  a  certain  length  of  time,  you  have  to  erect  them  with  diiigem-o. 
and  you  have  to  (»omp1ete  them  within  a  certain  time.  The  F^xleral 
Goveroment  never  has  completed  anything  witliin  tlie  time  allowtMl 
bv  our  State.  Suppose  they  were  erecting  a  dam,  and  fivo  yean* 
efapses  without  it«^  oein^  completed,  and  b>  reason  of  that  it  lo.^es  it^ 
water  right;  what  law  is  going  to  prevail?  Is  it  pos.<>iblo  that  the 
officers  of  the  National  Government  will  my,  **  Well,  we  have  startc'ri 
this  enterprise,  and  it  takes  us  about  10  years,  usually,  to  comnloto  a 
project" — and  that  is  about  what  it  takes  -**  and  we  are  going  ttirouch 
with  it.'*  Take  one  plant  we  have  in  our  State,  turning  the  liunni^'  in 
River  into  l'n<*ompangre  Valley,  as  an  example.  They  starte<l  ihat 
in  1903,  and  it  is  not  yet  fully  completed,  I  understand.* 

Senator  Clark.  At  the  tinie  that  was  begun  when  was  it  estimaUni 
that  it  would  be  completed,  Senator? 

Senator  Shafroth.  I  do  not  know  what  the  estunate  was,  but 
delavs  have  ocrurred,  and  delavs  will  occur,  and  vou  can  not  hare 
action  by  the  Federal  Government  in  quick  time. 

Senator  Thomas.  It  is  onlv  lair  to  say  that  one  of  the  great  dela>*H 
there  was  cons'cquent  upon  tlieir  encountering  a  mass  of  soft  matenad 
not  expe<'ted  in  a  hard,  mountainous  countrv. 

Senator  Shafro'ih.  I  am  not  blaming  the  Federal  Government 
on  account  of  the  matter,  but  I  am  showing  this,  that  here  is  a  cei  tain 
law  in  the  State  of  Colora(?o  that  provides  limitations  ui  on  the  con- 
struction of  these  reoervoiis,  and  it  is  |'io|er  that  it  should  be  fn\, 
because  if  you  do  not  have  such  piovisions  r  eof  le  would  hold  thi^e 
sites  for  the  puipose  of  sf^eculation;  but  if  you  have  theNationnl 
Government  and  the  State  Government  both  trying  to  regulate  thoM* 
things,  there  is  bound  to  be  conflicts.  You  can  not  biing  a  suit 
against  the  United  States  Government,  and  seizure  there  mny  Jit^- 
duce  a  conflscation  of  the  rights  of  the  State.  At  least  di^*  ut4^ 
between  the  State  and  National  Governments  under  such  conditions 
are  sure  to  arise,  and  it  seems  to  me  we  oueht  to  avoid  them. 

Theie  is  no  question  but  that  the  State  naa  the  right  to  condemn 
a  dam,  and  it  should  condemn  it  whenever  a  reservoir  is  unsafe  and 
endangers  the  lives  of  people  who  live  below  it.  The  condemnation 
of  the  dam  of  a  conifany  leasing  from  the  Government  will  in  all 
likelihooil  not  be  submitted  to  by  the  Government.     Why  establish 
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a  new  system  of  double  jurisdiction  when  we  have  a  simple,  plain 
State  remedy  that  has  proven  good  for  years  and  years,  under  which 
reservoirs  have  been  constructed  without  the  sUghtcst  interference 
by  the  Federal  Government  or  anyone  else  ?  We  nave  an  enormous 
number  of  reservoirs  in  the  State  of  Colorado.  I  expect  there  are 
500  reservoirs  in  the  State  of  Colorado,  if  not  more.  They  have  been 
constructed  under  the  existing  law.  The  water  commissioners  of 
the  various  counties  have  turned  out  this  water  for  use;  the  State 
law  has  regulated  where  it  should  be  appUed;  there  is  no  trouble 
about  it,  and  everybody  submits  to  it;  but  when  you  put  th^  National 
Government  into  the  leasing  business  and  attempt  to  exercise  the 
Authority  by  the  Federal  Government  you  create  a  conflict  between 
the  State  and  Nation  that  ought  to  be  avoided. 

Now,  gentlemen,  I  have  detained  you  too  long,  but  I  just  want  to  say, 
in  conclusion,  that  whenever  you  hold  in  perpetuity  lands  in  Federal 
ownership  you  are  doing  a  wrong  to  the  State;  you  are  absolutely 
annulling  tne  power  which  is  supposed  to  be  inherent  in  the  State  to 
tax  every  foot  of  ground  within  its  borders  except  that  which  the 
State  by  express  legi^ative  act  provides  shall  be  exempt  from  taxa- 
tion. Nearly  every  one  of  the  Western  States  has  a  majority  of  Fed- 
eral lands  in  its  borders  with  relation  to  which  it  is  bound  to  adminis- 
ter laws  and  bound  to  exercise  control  and  power  over.  Inasmuch  as 
taxes,  together  with  reasonable  interest  upon  each  yearly  payment, 
in  30  years  equals  the  value  of  the  land  taxed,  you  can  see  that  to  com- 
pel the  States  to  maintain  government  over  these  great  Federal 
reserves  and  Federal-owned  lands  is  simply  to  make  the  people  of  those 
States  pay  for  those  lands  every  30  years  without  ever  getting  title  to 
the  same;  and  when  you  consider  the  fact  that  the  States  must  have 
money  to  run  their  State  and  county  government  and  the  pubUc- 
school  system,  which  is  as  important  to  Federal  citizenship  as  it  is  to 
State  citizenship,  it  seems  to  me  that  there  ought  to  be  no  thought 
of  keeping  in  the  Federal  Government  title  to  land  which  will  depnve 
the  State  of  that  inherent  power  of  sovereignty — the  right  to  tif^  all 
of  the  lands  within  its  borders. 

I  thank  you,  gentlemen.  . 

The  Chaibkan.  Gentlemen,  Senator  Jones  and  Mr.  Mondell  have 
agreed  both  to  be  present  and  address  the  committee  to-morrow 
morning  at  10  o'cIock,  one  immediately  following  the  other. 

We  will  adjourn  imtil  10  o'clock  to-morrow  morning. 

(At  12.30  o'clock  p.  m.  the  committee  adjourned  to  Thursday, 
December  31,  1914,  at  10  o'clock  a.  m.) 
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THURSDAY,  BBOmCBBB  81,  1914. 

United  States  Senate, 
Committj:e  on  Pitbuc  LA^^PS, 

Wasfivngtonf  D.  C 

The  committee  met  at  10  o'clock  a.  m.,  pursuant  to  adjournments 

Present:  Senators  Myers  (chairman),  Thomas,  Robinson,  Chamber- 
lain, Smoot,  Clark,  Works,  and  SterUng. 

Senator  Works.  Mr.  Chairman,  I  have  introduced  a  bill  on  thia^ 
subject  that  I  expected  to  ask  the  committee  to  consider,  and  I 
should  Uke  to  have  it  printed  in  the  record  of  the  hearings. 

The  Chairman.  An  right,  Senator  Works;  just  hand  it  to  the- 
reporter. 

(The  bill  referred  to  is  as  follows:) 

A  BILL  To  provide  for  the  dispositkm  of  the  public  lands  for  the  supply  of  water  for  irrigatJon  and  the  gefr 

eration  of  power. 

B€  it  enacted  by  the  Senate  and  House  of  Repreeentatives  of  the  United  States  o/  America 
in  Congress  assembled^  That,  subject  to  the  limitation  and  provisions  in  this  act  con- 
tained, the  right  of  way  is  hereby  granted  to  construct,  develop,  maintain,  and  opoate 
all  necessary  or  convenient  dams,  reservoiis,  canals,  conduits,  pipe  lines,  tunnels, 
transmission  lines,  roads,  power  houses,  and  all  other  works  or  structures  necessary  or 
convenient  for  the  appropriation  and  oeneficial  use  of  water  and  the  power  or  other 
|Mt)duct8  generated  thereby  and  for  the  utilization  and  beneficial  use  of  the  same  on, 
over,  under,  and  across  any  part  of  the  public  lands  of  the  United  States  (including 
Alaska),  reserved  or  imreserved,  including  national  forests,  national  monuments,  and 
Indian  reservations,  to  any  State  or  municipal  subdivision  thereof,  or  to  any  mutual 
or  public-service  corporation  organized  fnr  the  puifwse,  or  to  any  person  or  peraons 
atttnorized  by  the  State  or  States  in  which  any  portion  of  such  works,  structures,  or 
appurtenances  are  situated :  Provided,  That  as  to  uiy  such  rights  or  uses  that  are  located 
within  any  national  monuments  or  Indian  reservations  the  same  shall  be  located  sub- 
ject to  the  approval  of  and  uhder  the  direction  of  the  Secretary  of  the  Interior,  and  in 
such  a  way  as  not  to  interfere  with  said  national  monuments  or  Indian  reservations  or 
the  uses  or  purposes  for  which  the  same  are  created. 

Sec.  2.  That  any  applicant  for  a  gnuit  hereunder  may  file  with  the  Secretary  of 
the  Interior,  or  of  the  aepartment  having  jurisdiction  ol  such  lands,  j>roof  of  his  right 
to  the  appropriation  or  use  of  water,  together  with  plans  and  speancations  for  such 
works,  togetner  with  such  maps  ana  drawings  of  the  proposed  canals,  works,  reser* 
voirs.  and  other  structures  as  may  be  requirea  for  the  full  understanding  of  the  same, 
which  plans  and  specifications  and  drawings  shall  be  approved  by  the  Secretary,  sub- 
ject to  the  laws  of  the  State  with  respect  to  and  controlling  the  appropriation  and 
oeneficial  use  of  water  for  the  purposes  for  which  the  same  is  oeing  appropriated.  If 
said  proposed  canals,  works,  reservoirs,  or  other  structures  are  located  within  any- 
national  monument  or  Indian  reservation,  no  work  u|;on  or  in  connection  therewitn 
shall  be  commenced  or  proceeded  with  until  the  location  of  the  same  is  approved  by 
the  Secretary  of  the  department  having  jurisdiction  thereof,  as  hereinbefore  in  this 
act  providea,  and,  if  within  a  forest  reserve,  may  be  required  to  be  so  located  as  not 
unnecessarily  to  interfere  with  the  purposes  for  which  such  reserve  is  created:  Pro- 
vided, That  no  grant  shall  be  made  under  this  act  until  the  applicant  shall  have  ob> 
tain^  and  filed  with  the  ofiicer  to  whom  the  application  is  made  a  certificate  from  the 
State  board,  commission,  or  other  body  or  officer  having  jurisdiction  over  the  use  of  the 
waters  of  the  streams  of  the  State  that  such  applicant  has  the  lawful  right  to  divert  and 
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use  the  water  for  the  purpose  or  purposes  for  wliich  the  applicatioii  is  made  U  n«> 
such  body  or  officer  exists  in  any  State,  then  the  officer  to  whom  such  ai>pliran-  n 
is  made  snail,  in  case  of  conflict,  make  the  grant  to  the  person  having  the  lefptl  rxzt  t 
to  the  use  of  the  water:  Provided  further ,  That  within  ninety  davs  tJXer  the  ap|>n>\ai  •  I 
such  plans,  specifications,  and  drawings  said  grantee  and  said  Secretary  shall  ain^^ 
utK>n  the  then  fair  market  value  of  the  lands  proposed  to  be  occupied  or  uspd  ar«'i 
which  are  owned  or  controlled  by  the  United  States;  and,  in  the  event  of  their  failti"** 
to  agree  within  such  time,  then  such  grantee  shall  have  the  riffht  to  and  may  Unu^ 

I>roceeding8  in  the  district  court  of  the  United  States  for  the  oistrirt  in  whi^h  pu'  *. 
ands  are  situated,  or  in  which  any  part  thereof  may  be  located,  for  the  pur]>oa^  <»{  'Ir- 
terminin|;  the  then  fair  market  value  thereof.    Such  district  court  is  hereby  irivm 
jurisdiction  of  such  proceedings  for  such  purjjose  and  service  of  procew  may  be  1  >.i 
on  the  clerk  of  said  court,  and,  UT>on  eicrvice  being  made  and  within  thirty  days  Ok  rv- 
after,  the  Attorney  General  of  the  United  States  shall  enter  his  appearance  for  *:  ^ 
UnitiMJ  States.     Such  protMHN lines  Hhall  be  romluotcd  a<xonling  to  thi*  law«  ai'  *  r  ■  -^ 
in  force  in  niich  jiirindiction  at  mich  time  for  the  excrciw*  of  the  right  of  enuntiit  *    ■ 
main  for  pu])lic  purpoj*<'8,  with  tli<*  riglit  of  appeal  lui  in  ntli<  r  chn  j<,     I  |K»n  an  xrr*  -  - 
mciit  ])einp  reiicne*!  w*  to  the  fair  market  value  of  Kaid  land  betwt*«n  ffku\  <  »  t%  *^r- 
and  the  i^^ntee.  or.  in  the  event  of  failure  w>  to  agree,  then  mxni  \\u*  brini^int:  oi  •'.>•  * 
action  in  sai«i  court  nf  the  I'niti<i  State.'?  ai^l  uiwm  thepiviniroi  aHuffit  i«nt  btiiitl  b\  ••  • 
granti'c.  r'^qiiired  aixl  condition<Hl  upon  hi}<  coniplyiug  with  tlie  onb  r  and  ;  i.'vi  ••  »  * 
of  the  court  and  approved  by  the  court,  or  ti)>on  the  jinal  a<lju<licatiiin  of  \].*    \«'  . 
of  said  land,  the  inn4nt4»e  f^liull  huv**  the  ri.^ht  to  (K'cupv  the  hame  f<»r  th**  |«!r^-.>-  • 
above  net  forth  t*o  long  as  and  <li  ring  svcb  jhtuhI  or  periodn  of  time  then  aftt  r  a«  ».  • 
said  grantee,  iit*  }<uccesH<jrM  «>r  a-^-iirn.M,  nhall  be  jkkxw  hj«h1  of  the  right  of  appn»priA'  <■• 
and  bfUelicMal  \\m'  of  tlie  wut«  r**  appropriate -d  and  UHe<i  in  conn«*ciit>n  wuli  •^»i!  r.i.-'  •• 
of  way:  And  fimnM further.  That  it,  and  whenever,  the  riirht  cf  appropriiAtititi  «•■»  • 
benelicial  uh*  of  Kiid  watei^t  and  the  right  to  uh<>  and  enjoy  the  prtMlm-t**  th^nnf  -l..&ii 
be  asHij^ued.  tmiwtiTn'd.  ronveyrd.  forfeiti'd  to.  or  v«'j*i»'«|  in  any  other  i'«ir|»<irjitioti  .  • 
pcrnon  or  Stai*«  or  municipal  .<<i.b<livi.«4io!i  ther<H>f,  then  and  tlien  uixni  t)f  rri  i*  •  * 
way  and  all  of  the  rightn  anil  privihgen  hen  by  grant«Hl  to  the  grani«  e  huuII  b-  \*     ; 
to  and  {<hall  be  veHU'd  in  Hucb  h\icc(  .s^or  in  inter«-.Mt  or  right  of  the  grttn(4*4*  or  it«  ->  t 
<!<'88orH  or  «iH^<ignH.  HO  that  tftiid  rii;ht  of  way  nhall  continue  with.  ap)M'rLain  to.  ainl  *njk\\ 
be  used  and  eiijoyefl  oidy  by  the  grantee  or  itK  micccHHorM  in  inten'Ht,  or  \i\  ati\  StAi« 
or  municipal  Rubdivinion  thcr«<)f  ha\  ing  the  right  or  being  charg<*d  viith  ib<-  *\\A\     \ 
appropriation  and  beneficial  w^v  of  the  watern  (liv<Tte<l  and  uh«iI  in  c-onn<-e(tikh  «i':i 
the  right^  of  way  so  granteii.  and  having  the  right  to  engage  in  autl  being  cbanr**<l  « ti  t. 
the  duty  of  curryini;  on  the  Hervic*.'  connect<*<l  with  the  appropriation  ami  bem  tt<  i^i 
use  of  rttiid  water  or  tht»  elt»ctric  |>ower  or  prtMlticti^  generutinl  (hereby  «jr  prtnhit  i   \ 
tluretroni. 

Sec  3.  That  in  arriving  at  the  fair  market  value  of  such  land  the  |iartie<i,  ur.  in 
case  of  disagreement,  the  court,  sliall  take  into  account  the  enhanced  value  of  miiI 
land  for  power  plant  or  reservoir  or  other  sjiecial  purT>uHe  or  purposes. 

Sec  4.  That  in  the  event  of  the  acouisition  of  tne  pr()]>erly  of  the  grantee,  including 
or  connected  with  the  rights  and  f)rivilogeH  obtained  under  this  act,  under  the  auth(»nu 
of  the  L'nited  States,  or  by  or  under  tlie  authority  of  any  State  or  munici|>aJ  sukMli- 
vision  thenH)f,  the  grantee  shall  not  bo  entitled  to  claim  or  receive  any  ctimpeni»* 
tion  or  value  or  in  connection  with  any  of  the  rights  obtained  or  used  under  the  pr«» 
visions  of  this  act.  And  the  grantee  and  its  suc^cessors  in  interest  sliall  not  be  entiti<Hl , 
in  the  fixing  of  any  rates  by  com|K*tent  public  authority,  or  by  any  State  ur  livml 
subdivision  thereof'  to  have*  or  rtH'eive  any  allowance  or  earnings  on  accxiunt  ol  any  til 
the  rights,  usoh.  or  priviU*ge8  (granted  or  re<*eivod  under  this  act,  except  such  amount «, 
if  any,  as  have  lMM*n  paid  for  the  us4's  and  privileges  hereby  granted  and  allow (<t|. 

Skc.  5.  Ttiat  the  irnuitei*  i«h:dl  commence  the  c4Me<lruction  of  the  pn»|Hi  c<«l  «<-ri« 
within  one  \i  ar  from  (he  <iate  of  the  a4;reement  c»f  final  a  ljui)icatit>n.  or  theiii>pn»\ai  <•! 
the  bond,  a->  m  thi"  .ict  provide^i  lor.  and  t*)iall  thereait«>r.  in  giMiil  faith.  etintiniK ••!•]% 
and  with  dii**  dili>:iit«  e  pro<.(><Mit«*  -ueh  e«»n^truction.  and  .««hali  within  thi*  tiir(h*»r  Irrru 
of  five  y««{iri  coniplet  •  .ind  put  in  (Mimmereial  o|M*mtion  '•ucli  de\elopmt*hi  or  -ii<  h 
sub.'-tanttal  ).art  or  portion  thereoi.  xv*  the  public  nfM«i-<  -ludl  tieniand,  and  -htdl  i«>iii- 

idete  and  put  in  <»( Munition -ai«i  entir<*  tU'\elopment  ««ithdueand  reaMiitable  ddigt-iict- 
'Voi  uUti,  That  ^\\^'  nuhi-ni  •*u<  h  ts'nint«H»,  it- •«iic<i'— *j|v  ora"«ign-«.  -hall  i>oi  bi*(tirieit.'*l 
or  t«*rminat««l  -n  |«ej^  .i-.  th**  ^'nintee,  bi^  •*ueee-wir«  or  a-mn-,  remain  xe^l.^l  wnh  Hm* 
right  or  duty  to  .*|«|'rMi»ri.it«»  and  b<«ne|i('ially  use  the  water*  <if  pnnlucl**  iheri**!  to  b«« 
appropriates i  .iii<i  umiI  upoti  or  in  •-ontuM'tioo  m  ith  -aid  riKhtx  ot  nvav  and  xh^ll  )h-  duU 
and  rea  oi,.ibl\  ex^n  i  ii.c  that  riglit  ami  dut>:  I'rttvuinl.  himrttr.  That  \^h(*iie\tir  ib«" 
riKht"  <>i  tin-  '/riftt*'.'  It-  -u«*e«'-.-4ir*  or  a-'-UMi-.  are  l»i-(.  f«irtei(«M|.  or  truii^ferr**!  •<»  (bit 
the  wat«  r  ^r  tie  pr  -!m<  t  •  th«Te  •!  i  un  not  be  .ippro)iri.it*ti  i»r  u^i^l  upon  or  in  4'«ihn«H  Hon 
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with  M<\  r^htM  of  way,  then  and  thermipon  -^udi  rights  of  way  or  the  part^  or  imrtions 
thereof  which  can  not  be  so  used  or  enjoved  shall  revert  to  and  be  revt»i;ted  in  the 
iiovemmeni  of  the  United  States,  or  in  the  successor  in  interest  of  the  :»aid  grantee 
rntitled  to  and  having  t)ie  right  to  appropriate  or  beneficially  use  said  waters  or  the 
products  thereof:  Provided /urlher.  That  whenever  the  right  to  Ui^e  the  waterB  of  the 
htream  for  the  purpo.-»es  of  the  grant  shall  be  forfeitcnl  or  otherwif^e  terminated  by  the 
Htato  wherein  the  land  is  situated  or  by  final  adjudication  of  the  court?,  then  all  the 
riizhtj^  under  the  grant  hhall  cea?e  and  terminate  and  the  land  revert  to  the  United 
States. 

Sbc.  6.  That  the  rates  and  service  of  the  grantee,  its  successors  and  assigns,  shall 
be  subject  to  regulation  and  control  under  me  Constitution  and  laws  of  the  United 
States  and  under  the  constitution  and  laws  of  the  State  or  States  within  which  the 
same  are  situated  or  used,  and,  in  the  event  of  forfeiture  of  any  of  the  rights,  privi- 
leges, or  properties  of  the  grantee,  its  successors  or  assigns,  by  reason  or  on  account 
of  the  violation  of  an^  law  of  the  United  States  or  of  any  State,  the  rights  hereby 
granted  shall  be  forfeited  therewith  and  shall  revert  to  or  be  vested  in  ^e  State  or 
States,  or  municipal  subdivisions  thereof,  or  corporations  or  person  or  persons  in 
whom  the  right  or  duty  of  appropriation  and  benencial  use  of  said  waters  or  the  prod- 
ucts thereof  shall  be  vested,  and,  in  such  event,  without  compensation  to  the  ^[rsintee, 
its  successors  or  assigns,  for  or  in  connection  with  any  of  the  rights,  uses,  or  privDeges 
obtained,  granted,  or  received  under  this  act. 

Sec.  7.  That  rates  and  charges  for  power,  or  water  furnished  for  irrigation  or  other 
use,  shall  be  fixed  and  determined  by  the  State  in  which  the  same  is  supplied:  Pro- 
vided^ That  where  the  power  plant  or  reservoir  site  acquired  under  this  act  is  in  one 
State  and  power  or  water  is  supplied  in  another  State  any  person  supplied  therewith 
in  Uie  latter  State  may  apply  to  the  Interstate  Commerce  CommisBion,  or  other  body 
authprtzed  by  act  of  Congress,  to  fix  such  rates  and  charges  for  power  or  water  supplied 
in  such  State. 

8ec.  8.  That  any  qualified  grantee  or  grantees  under  the  terms  of  this  act  engaged 
in  the  appropriation  and  beneficial  use  of  water  or  the  products  thereof,  as  in  thie  act 
set  forth  under  revocable  permits  or  otherwise,  may  come  under  and  avail  themselves 
of  the  privil^ees  of  this  act  upon  application  to  the  head  of  the  d apartment  having 
jurisdiction  of  the  administration  of  this  act,  and  upon  such  application  and  the 
filing  of  the  required  plans,  specifications,  maps,  and  other  data  required  such  qual- 
ified grantee  shall  come  under  and  have  and  enjoy  and  be  subject  to  all  of  the  terms, 
fi^ts,  grants,  conditions,  limitations,  and  provisions  of  this  act,  upon  compliance 
with  its  terms,  as  herein  provided:  Pravided,  That  if  any  of  its  worxs  or  structures 
are  in  course  of  construction,  or  completion,  at  the  time  of  so  coming  under  the  pro- 
visions of  this  act,  the  same  shall  be  considered  completed,  used,  operated,  and  enjoyed 
wholly  under  and  in  accordance  with  the  terms  and  provisions  and  limitations  of  this 
act  and  as  though  originally  authorized,  granted,  and  constructed  hereunder,  and 
such  grantee  shall  and  may  have  the  value  of  the  rights  and  properties  used  and 
enjoyed  under  the  terms  of  this  act  agreed  upon  or  adjudicated  and  valued  as  in  this 
act  provided,  and  thereafter  shall  make  payments  to  the  Government  of  the  United 
States  in  accordance  with  the  terms  of  this  act:  Provided,  also.  That  in  the  event 
of  the  rights  and  privileges  of  the  grantee  in  connection  with  any  existing  usoi*  or 
permits  being  brought  under  this  act,  thereupon  and  in  connection  therewith  all  of 
the  other  existing  permits,  rights,  privileges,  or  claims  of  the  grantee  as  to  the  rights 
and  property  so  brought  under  this  act  shall  be  surrendered,  canceled,  nuUined, 
and  at  an  end,  and  the  sole  rights  of  the  United  States  and  the  grantee  as  to  such 
property  shall  be  under  and  in  accordance  with  this  act. 

8ec.  9.  Tliat  the  Secretary  of  the  Interir)r,  or  othor  S«HTetary  having  juriiidiction 
and  control  over  any  lands  subject  to  the  provision 8  of  this  act,  shall  make  such  rules 
and  regulatitins  as  may  be  necessary  and  appropriate  and  for  the  purpf^nes  of  and 
having  the  effect  of  carrying  out  the  provisions  of  this  art. 

Sec.  10.  That  the  rights  and  privileges  herein  granted  may  be  transferretl,  annigned, 
ccm\'eve<l,  mortgaged,  t»r  otherwise  disposed  of  by  the  grantt*e,  but  on Iv  under  and  in 
accordfance  with  and  subject  to  the  provisions  of  this  act  and  under  and  in  accordance 
with  the  laws  of  the  United  States  and  of  any  State  or  States  within  which  such  said 
works  are  situated  and  any  assignee  or  succossor  in  interent  of  the  grantee  hereunder 
shall  be  subject  to  all  of  the  terms  and  conditions  of  this  act  and  to  the  laws  of  the 
United  States  and  of  th«»  Stateor  States  within  which  said  pn»perty  or  works  are  situated 
in  all  reffpects  and  to  the  same  extent  as  the  original  grantee  hereunder. 

Sec.  1L  Tliat  the  United  States  shall  at  all  times  have  the  rijrht  U)  rewTve,  nell, 
assign,  lease,  transfer,  or  otherwise  disp.)8e  of  all  or  any  part  of  the  lands  or  the  pnxlucts 
thereof  upon,  over,  or  in  connecti)n  with  which  the  rigJit*'*,  privile^s,  structuren,  and 
uses  hereunrler  pnjvided  for  are  situated,  siihjeit  t.>  all  ^n  the  right**  of  way,  use^, 
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occupanciefl,  and  privileges  hereunder  granted,  including  the  right  tti  all  ntn-fMu.:^! 
means  of  ingress  and  egress  used  or  reasonably  required  In  the  use  and  euj(j>  mai!  - 
tlie  rights  and  privilegcR  (granted  hereunder. 

Sec.  12.  That  nothing  in  this  act  shall  be  construed  as  affecting  or  in  traded  U: 
affect,  or  to  in  any  wav  interfere  with  the  laws  of  the  State  relating  to  the  ctioir:-. 
appropriation,  use.  or  distribution  of  water. 

Sec.  13.  That  all  acts  and  parts  of  actfl  inconsistent  with  this  act  are  hereby  repealed . 
and  the  right  to  alter,  amend,  or  repeal  this  act  is  hereby  expressly  n*sor\  cd  /'mi  iS'  i 
That  in  case  any  grantee  hereunder  shall,  at  the  time  of  such  alteration,  aniendn.t- ui 
or  repeal,  have  exercised  rights  in  accordance  with  thia  act,  auch  righta  attd  {»n^;> 
erty  used  thereunder  shall  be  deemed  pn)perty  rights  of  such  grantee,  of  which  a  >  h 
grantee  shall  not  be  deprived  by  such  aitecation.  axncndment,  or  repeal.  aui4  ouiv 
upon  the  conditions  provided  in  this  act. 

Mr.  Short.  Mr.  Chairman,  at  the  conclusion  of  the  puhhc  heariiu^ 
the  other  day  a  statement  of  Secretary  Lane  was  introduced.  Ai.d 
upon  conference  with  some  of  the  oUiers  it  was  thought  it  uu^t  b# 
conducive  to  a  coordinate  understanding  if  a  statement  covering  i^ 
matters  embraced  in  that  was  prepared,  and  I  have  done  that,  and 
without  burdening  the  committee  with  presenting  it,  I  would  like  u> 
have  it  madaa  part  of  the  record. 

The  Chairman.  Very  well;    Funush  it  to  the  stenographer. 

(The  statement  referred  to  is  as  follows:) 

To  Sbmatb  OoiiMrrTBB  on  Pubuc  Lanob. 

Gentlemen:  Upon  the  conclusion  of  the  public  heaiin(f  of  the  peodiitf  bill  in  o a- 
nection  with  the  use  of  the  public  lands  for  the  generation  and  the  duUibutaon  M 
electric  power,  referred  to  as  the  Ferris  bill,  a  stati»ment  was  aubniitted  by  the  lk»i>»r> 
able  Secretary  of  the  Interior  containing  his  aigument  in  favor  of  the  |ianwme  vi  mis4 
Ferris  bill  or  soinp  amended  act  substantially  the  Mune.  A  careful  rcttdinj;  cA  xJtxm 
article  demonstrates  that  in  many  r<*s])ects  it  is  the  dearest  and  most  definite*  ■teu*- 
ment  of  the  departmental  view  and  reasons  favorable  to  the  Ferris  bill  thai  has  y#t 
been  submitted. 

In  taking  the  libertv  of  replying  to  this  statement  by  Ihe  Secretary  we  dc«  su  w%xk 
the  highest  regard  and  greatest  r<'s])ect  for  the  abilities  of  the  Secretary  and  Che  u»- 
portance  and  dignity  of  the  otiice  which  he  fills. 

However,  the  coiitemplftted  legislation  is  recngniaed  aa  not  only  of  great  imnediaAe 
importance,  but  of  still  greater  im^rtance  in  connection  with  the  question*  of  g«>v* 
ernment  and  the  (lovernment jx>lici(»s  involved  and  to  be  det(*rmined  by  liie  form  ta 
which  this  legislation  is  passed. 

A  reading  of  the  Secretary's  statement  in  its  entirety  clearly  illustimles  the  flCuaUiw 
that  there  are  two  prime  and  controlling  considerations  that  are  sought  to  be  arrooH 
plished.  Wliile  there  may  be  other  reasons  and  considerations,  they  aro  either  directly 
or  indirectly  include<i  in  the  two  prime  objtvts.  which  may  be  stated  as  folluw** 

First.  It  is  desired  that  the  aviiihihle  water  powers  shall  be  develo|ied  wherever 
needed  and  to  their  high<»st  capacity  and  greatest  efficiency;  and. 

8(H*ond.  That  wherever  the  luiblic  s(»r\'ice  and  interest  is  invf)lved  the  serrice  sball 
be  so  controlled  and  regulated  that  the  public  shall  receive  such  service  subject  u> 
ade<]uate  and  etlicirnt  nvulntion.  to  the  end  th:it  the  ratios  4«KtablishtHl  shall  b«  ae 
reasonable  and  ni(Hlt*nito  as  the  rirctmistaiic<»s  will  permit,  and  the  s«>rvice  ahall  b# 
of  a  permanent  and  aatinfartory  character. 

Sunject  to  th(^*  coiit rolling  conHiderations.  the  furthi^  cofisrid<*nitiona  have  b^ra 
miggt'fti'd  and  ore  in  u  dttrn'i*  involvinl.  whirh  mav  l)e  statecl  as  follows: 

1 1 »  That  thvM*  riL'htM  on  the  puhlii^  iund«<  ^hulf  nr>t  he  irrunttHl  to  or  acc^uired  b¥ 
pti)ili(*-?4«Tvi('<*  (*or)M>nitinn«  and  ohtaino<l  i*ith4'r  fftr  nothintr  or  at  nominal  c^v^it  «nd 
then  ('nntn»li«*d  an<l  rupitah/eil  in  ■'«U(*h  a  wuv  that  the  ex  pen  •«' of  M*r\ice  to  the  publw 
shall  1m»  lanrely  in«rfa«MMl  and  if  the  proi)«»rty  is  afterwards  ac<}uired  for  the  pulhr 
eervirc.  lunre  values  may  be  placed  u|Mm  and  nNpiirt'd  to  be  p»id  by  the  public  f>«r 
•urh  riirht.M;  and 

CJ)  That  \n  the  evont  ptiMir  own<Tp4iip  is  desired.  sn<*h  rights  and  pn)|M*rti4>s  as  are 
grantt'fl  l»v  th«*  rniti'<!  States  nia>  be  ohtaiufnl  for  public  uh*  and  by  the  Stati>  or  ita 
niuniripaliticH  in  a  <linM't  an<l  pnxMpt  uay  and  at  no  exrei*«i\e  4*xpt*n9i«. 

And  in  thf*  <'onn»'<ti'tn  th«»  i'rp»r  in  th«*  I'f  rn^  bill,  as  we  bolu»w.  (^msi^ts  in  part  la 
the  effort  to  have  this  inrluil<*and  control  tho  n^'ht  of  anpiHition  u|ii»n  staled  terms 
of  all  of  tJn»  otlH'r  pr»»}MTtii»-or  •*iiM!i*'**t«'<l  jin»|MTih'«  of  the  p<ildto-ser\'i4*o(H)r|iiimtJ<«« 
and  iind<'r  ('nniiiti«»n'*  and  U)M»n  tirni"  «*iati'd   in  (hv  ai*t  of  ( 'oni?r«*«Mi. 
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Except  in  ao  far  as  the  proposed  legislation  invdvee  the  exercise  of  exceptional 
municipal  governmental  authority,  chazges,  regulations,  exactions,  and  control  by 
the  United  States,  there  is,  we  confidently  beueve,  no  conflict  between  the  inter* 
eels  and  desires  of  the  United  States  and  the  interests  and  desires  of  the  persons  or 
coiporations  seeking  to  develop  these  water  powers  upon  or  in  connection  with  the 
public  lands. 

This  being  true,  it  is  a  matter  of  interest  as  well  as  surprise  that  such  differences 
and  vigjorotts  conflicts  have  arisen  where  there  is  no  real  reason  for  the  same  or  con- 
iBiict  of  interest. 

II  mch  is  the  wtoatien  and  if  there  is  no  real  conflict  ol  intereot,  it  is  ol  the  hi^esl 
importance  that  such  situation  be  demonstiated  and  that  a  lair  and  workable  under- 
standing shall  be  reached  and  the  public  interest  shall  be  promptly  and  properly 
recopuMd  and  an  act  consistent  therewith  shall  be  passed.* 

Fust.  The  inquirv,  we  think,  should  be  addressed  to  the  question  as  to  whether 
or  not  the  United  States,  througji  the  public  lands  or  any  l^gialation  dealing  with 
the  same,  should  exercise  its  own  powers  of  Government  control,  and  thus  neces- 
sarily exercise  them  with  relation  to  exertional  and  isolated  industries  and  not 
applying  to  or  with  relation  to  other  like  mdustries  needing  and  requiring  similar 
contvol  and  regulation. 

In  the  first  place,  it  may  be  asked,  why  should  the  associations  and  corporations 
developing  or  proposing  to  develop  the  electric  water  powers  on  the  public  lands  be 
•abject  to  exceptional  control  by  the  Federal  Government  and  througji  the  Depart- 
ment ol  the  Interior  or  otherwise? 

The  answers  to  this  question  are  many  and, obvious  and  apply,  even  though  we 
assume  the  utmost  ability,  fairness,  and  good  failh  on  the  part  of  the  Seoretary  of  ths 
Interior.  In  the  first  place,  all  such  coiporations  and  imfustries  conducted  by  them 
are  either  now  reflated  or  are  certain  to  be  rnnilated  and  taxed  under  State  authority 
mxid  control.  This  regulation  and  taxation  will  be  of  equal  authority,  equally  imposed 
and  equallv  enforced,  except  possibly  in  instances  of  interstate  commerce,  whether 
Ihe  Federal  Government  shall  assume  the  right  of  concurrent  legislation,  control,  and 
taxation  or  not. 

It  ought  not  to  require  argument  that  concurrent  legislation  from  two  dilYerent 
sources  (especially  where  like  rc^ulationfi  or  rhan^e^  are  nrjt  impo^d  upon  similar 
and  competinfiT  indiislries)  is  neccflfiirily  an  added  diflirulty  ana  an  added  burden 
and  precludes  use.  (levelnpmejit,  and  successful  competition  and  r)peration  in  rom- 
piriain  or  connection  with  the  induetr>'  not  po  regulated  or  charged.  \Vith(»ut  elabi*- 
rating  upon  this  point  at  this  time,  it  therefore  becomes  of  cc;iil rolling  importance  !<» 
determine  whether  the  United  StateB  Government  can  or  should  undertake  to  impofle 
iti9  governmental  functioiifl.  regulative  authority,  and  control  in  an  exceptional  way 
and  in  connection  only  with  these  industries*  developed  on  the  public  lands.  In  this 
connection,  we  do  not  here  propose  to  enter  up<m  a  separate  discussion  of  this  most 
inipnrtant  and  controlling  question.  The  same  was  recently  discussed  by  the  writer 
be/ore  tliis  committee  (the  Senate  Committee  on  Public  Lands),  and  in  connection 
with  this  discussion  a  brief  c<>nsietiny  almost  entirelv  of  citatiims  of  deci8ir»ns  of  the 
Supreme  ('x)urt  of  the  l"nite<l  States  and  quotations  therefrom  was  filed  and  ma4ie 
a  pirt  of  the  record. 

It  is  sufficient  here  to  call  attention  to  this  record  and  ask  a  careful  consideration 
ol  the  flame,  and  to  submit  that  it  is  settled  in  this  country  that  the  powers  of  the 
United  States  are  derived  and  exercised  entirely  through  and  under  the  Constitution 
ol  the  United  States  and  must,  of  necessity,  operate  equally  in  each  and  all  of  the 
States  of  the  Union  and  similarly  upon  all  of  the  citizens  and  industries  of  the  United 
Sutes. 

That  the  United  States  can  not.  under  or  in  connection  with  the  public  lands,  by 
the  use  or  disposition  thereof,  enact  or  exact  anv  Governmental  authority  or  require- 
ments that  can  not  be  enacted  or  exacted  re^rdless  of  and  separately  from  the  public 
lands  and  in  States  where  there  are  no  public  lauds. 

These  principles  are  stated  more  at  length  in  the  brief  referred  to  and  we  are,  there- 
fore, not  elaborating  them  here.  That  the  Ferris  bill  broadly  undertakes  to  dis> 
regard  and  violate  this  rule  of  unifonnity  can  not,  we  assume,  be  questioned.  Upon 
the  contrary,  such  inequality  and  exceptional  operation  of  the  laws  of  the  United 
States  upon  and  in  connection  with  the  industries  developed  on  the  public  lands 
mider  this  act  appeared  to  be  admitted  upon  the  hearing  referred  to  and  ^^as  appar^ 
ently  not  soti|[ht  to  be  Justified  upon  the  theory  of  the  ri^ht  of  the  Government  to 
directly  exercise  such  Governmental  functions  in  connection  with  the  use  or  enjoy- 
ment of  the  public  lands,  but  the  legislation  was  sought  to  be  defended  upon  the 
theory  that  those  receiving  the  benefits  of  these  uses  of  the  public  lands  were,  oy  con- 
tract, agreeing  to  and  recognizing  the  power  of  the  United  States  in  the  instances 
referred  to. 
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Surh  a  theory  of  bringing  governmental  powera  into  operation  and  effect  by  cootrBrt 
has  been  less  attempted  and  is  equally  unsupported  aa  is  the  theory  of  the  dinf^t 
exercise  of  |>owerB  of  government  through  and  in  connection  with  the  public  landu 

If  the  United  States  has  not  the  powers  of  government  involved,  either  und#r  th« 
Constitution  or  in  conjunction  with  the  public  lands,  most  certainlv  the  ■asocial  :«rj 
or  corporations  entering  into  the  so-callod  a^rreement  with  the  Federal  itov«niii>«*nt 
have  no  such  powers  and  it  would  be  a  matter  of  exceptional  wonder  if  two  pdutit!*  to 
an  agreement,  neither  of  them  having  or  pretending  to  have  the  powen  ci  c«v«*r-*- 
ment  referred  to,  may  agree  between  themselves  in  such  a  way  tnat  gov^mn4>r  *\l 
powers  and  governmental  authority  not  possessed  or  enjoye<l  by  either  can  be  cremu  1 
oy  the  two  of  them  and  brought  into  existen<*e. 

That  governmental  powers  of  the  most  definite  character  and  in  numerous  iiwlaD'^«^ 
are  sought  to  be  asserted  by  the  Ferris  bill  is,  we  submit,  not  open  to  question 

To  enumerate  some  of  these  provisions,  the  United  States  Government  seels  to 
exercise  or  control  the  following  governmental  functions: 

First.  The  right  to  direct  and  control  the  pn>cofls  of  eminent  domain  and  to  de»»T- 
mine  the  nature  and  extent  of  valuations  that  miiy  be  placed  upon  property  acq^irvKl 
by  the  State  or  municipalities  for  State  or  municipal  uses. 

Second.  That  the  Unite<l  States  may  acmiire,  own,  and  operate  public  utiliti'« 
within  a  State  upon  terms,  conditions,  and  under  valuations  fixed  oy  the  Unit'*: 
States  and  not  by  the  State,  and  this  to  include  property  not  acquire*!  fn»m  or  deri^  ^  i 
under  authority  of  the  United  States  but  from  the  State.  In  passing,  it  sliould  >*^ 
here  noted  that  the  right  of  the  State  not  only  involves  the  ripht  to  a<x]uire  for  iv^-l: 
or  its  authorized  agents  the  property  of  a  citizen  uptMi  such  fair  and  reaftmable  ter:  :• 
as  it  may  impof^e,  but  equally  to  pmtect  its  citi/ons  from  the  acquisition  of  tK«<tr 
properties  by  others  except  upon  such  fair  and  just  terms  as  the  Stat«  itnelf  m\y 
impose. 

Third.  The  ri?ht  to  impose  and  collect  a  chanjo  upon  the  products  of  an  indu«tinr 
operated  upon  the  public  lands  meafnired  by  the  extent  and  pnnluct  of  the  induMrr 
and  in  no  manner  (^>n trolled  by  the  character  or  A'aluos  of  the  lands  useil  or  devnt««i  t*^ 
the  public  service  or  other  uses. 

Fourth.  In  certain  instances  and  in  an  exreptir)nal  way,  to  control  the  btiainew 
and  ratesof  a  public-st»rvire  <»<»rporation  whollv  within  a  State. 

Fifth.  To  detennine  whether  or  not  a  public-ser\'ice  corporation  wholly  within  * 
State  ma V  make  phy«iral  connection  and  supply  its  sernce  to  a  riti/en  or  othtr  ot- 
poration  of  such  Stnte. 

Sixth.  To  dct'THiitu*  tlj<»  extent  or  |>«)rtinn  of  its  |>r»duct»i  which  a  publir««prvi«  «• 
cor|M»ruti(>n  within  a  Stat4'  may  fiiniii*!)  or  mipply  to  a  citizfU  or  riticrnn  of  the  Srat^^ 
or  iinu*  ntht'T  corixjratiuu  or  nublic-wrN ice  <'orp»»n4tii>n  of  nu()»  Stuto. 

Spvoiith.  Tn  p'THiil  (*T  ^•hlH<»  the  riirht  of  a  pnMi<'-Hi»rvir«»  rorjuirntion  within  * 
State  t.i  tranHHT  it.s  bunint*^  or  pn>pcrti«'H  ti)  N»me  other  citi/en,  aMMM-iati<in.  or  <  ^r- 
poration  of  .«n('h  State. 

Kii;lith.  Tu  d<'t«Tinine  and  divide  aj«  to  wliether  or  not  a  (*orfK>ration  ofM*ratit  t 
wl»«»llv  within  a  State  mav  place  a  lien  <»r  niortini'T**  for  H«'«Mirini!  it*  indehtedoi  ^  -r 
bond  iKMtes  u{)on  w**  pMjxTtieH  wli<»lly  within  a  State  ainl  which  may  at  the  time  )^ 
d«*vi.i«'<l  to  a  pnl  li(  wtn  ne  >\it!iin  j«ti(}i  Slate. 

Ninth,  (ieiicrally.  to  (let4>rniine  tin-  peri«Kl  of  ti»ne  durinir  >«hi<  h  a  water  riiriit  «  »~ 
be  appropriated.  enJMyi»d,or  Ufted.and  aU>  the  piTicnl  of  tinu*  dnrincwhieh  tlie  pub:ir 
*»rvici»  may  b«»  oni-iyed,  eontinnf>d,  and  op«'nitiM|.  altliotit'h  the  wme  and  th«»  oy»«-r« 
ation  then*of  ao.l  n>»*»  continiianre  of  mu\\  <»]>«  niti  .n  mav  he  a  matter  entirely  witJ.n 
the  ciititrol  nf  ♦!■••  State  :i?ul  re^nilated  ami  re«juiriMl  hv  t'lie  Slate 

Tentlj.  I)<*<'i<|i*  and  d'*leniiiiie  ^^lH•lll••r  tl»»«  I  nititl  Stulei  or  the  Stale  nr  »  rn^ 
municipal  Huhdivixinn  tloTiMif  nliall  a^ipiin*.  um»,  imd  enjoy  the  water  rtirht  and  fit}-»r 
ri'.il>tH  of  \nrty  and  eontHft*-d  pr*)|M»rlie«»  and  «»nL''.i«»»*  in  Bn<f  o»ntinn«'  the  ptihlic  j"i»rM<  •• 

It  will  hi*  oU<xTved  that  the^*  matter*  are  each  and  all  matten*  wher«»in  the  UnittMl 
States  (lovemnient  and  the  h^s^M*  an*  not  ^»|ely  inten^tetl  and  are  matters  in  conn«H-. 
lion  with  wliich  the  Stttt««  and  iti*  cituef*^  an<l  tlow*'  nM-eiving  and  enjoying  the  puhl.«- 
service  are  inter<*<«ted  and  in  connection  with  which  tlie  StaU«  has  the  undeniahi^ 
right  aii<l  duty  to  regit  late  and  control  its  pul>li(*  ser\niv  and  thcMc  engaged  therpin 
and  th(^'  enjoying  an<t  entithMl  to  enjoy  the  benefits  ther«H)f. 

Kleventh.  The  rtght  (»f  the  Federal  (iovernini»nt  to  impost*  and  collect  a  charge 
measured  by  the  pro<ltirt  of  an  inclustrv  and  atnoiintinir  to  an  excise  tax  upon  thai 
imlustry  whetln^r  n<«*<l  wholly  within  that  State  oi  tn  t\io  nr  more  States.  Tbia,  ia 
effiH't,  iMMiig  not  only  an  exfiwe  ch.irg»»  upon  indu'^trv.  but  wherv  used  and  convrv^Hj 
into  two  or  more  States  an  equtvahMit  to  a  tariff  rhar);e  or  iA\  upon  i^ronierr«*  and  ti.e 
pnMJu<t«  thereof  ai«  lH»lw#H»n  twc  Stal**^ 
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For  instance,  in  actual  operation  and  effect,  there  ia  not  the  slightest  difference  be- 
tween a  j)Ower-generatin^  station  conveying  power  to  different  cities  and  munici- 
pall  ties  situated  wholly  within  a  State  and  in  otner  instances  a  similar  situation  except 
that  the  poiR'er  is  transported  into  two  or  more  States  and  the  case  of  a  coaI  mine  simi- 
larly situated,  with  railroads  radiating  therefrom  and  the  coal  from  which  is  conveyed 
over  such  rainroads  to  cities  and  communities  within  the  State  and  similarly  to  cities 
and  communities  in  other  States. 

A^liat  could  be  said  or  would  be  said  of  a  law  that  undertook  to  provide  that  rail- 
roads constructed  for  greater  or  less  distances  over  the  public  lands  should  pay  a 
certain  rate  per  ton  to  the  Federal  Government  for  all  coal  transported  from  such  a 
mine  to  the  users  thereof  within  a  State  and  also  to  the  users  thereof  in  other  States. 
The  operation  and  effect  is  identical,  and  we  think  the  effort  to  impose  a  charge  is 
equally  indefensible  for  constitutional  reasons  in  each  instance,  ss,  nrst,  an  effort  to 
impose  an  unequal  excise  tax  upon  the  enjoyment  of  an  industry  under  the  subterfuge 
of  the  public  lands  and,  secondly,  having  the  effect  of  a  tariff  tax  imposed  upon  a 
product  conveyed  from  one  State  to  another  and  in  both  instances  measured  not  by 
the  use  of  the  public  lands  but  by  the  product  transported  and  conveyed.  Ana, 
assuming  that  the  transportation  of  electncity  over  wires  is  interstate  commerce,  the 
analogy  is  complete  ana  perfect. 

In  view  of  these  undeniably  important  and  fundamental  questions  of  constitutional 
law  and  of  government,  we  may  submit,  in  all  fairness  and  reason,  before  legislation 
of  this  charac^r  by  Congress^  not  heretofore  attempted,  should  be  adopted,  that  these 
great  questions,  as  a  condition  precedent  to  such  legislation,  ought  to  be  not  only 
taken  up,  frankly  stated,  and  analyzed,  but  applied  to  the  situation,  and  opinions 
supportins  their  validity  from  the  highest  authority  should  be  obtained;  otherwise 
they  should  not  be  adopted. 

\Vhile  it  is  assumed  that  these  exceptional  and  unusual  powers  will  be  so  moderately 
applied  and  exercised  thit  controversies  and  differences  will  be  avoided,  nevertheless, 
it  ought  to  be  realized  that  controversies  have  already  arisen  and  the  matter  is  being 
vigorously  discussed,  and  sectional  questions  are  already  involved,  and  it  therefore 
roust  be  assumed  that  the  passage  of  such  sweeping  and  drastic  legislation,  conferring 
exceptional  jurisdiction  and  the  right  equivalent  to  the  right  of  taxation  not  hereto- 
fore exercised  or  attempted  by  the  United  States  will  be  productive  of  direct,  if  not 
violent,  conflicts  of  authority,  and  that  such  conflicts  ought  to  be  avoided  and  that 
auch  exceptional  and  drastic  legislation  ou^t,  if. adopted  at  all,  to  be  adopted  only 
after  a  most  thorough  and  open-minded  consideration  of  the  constitutional  and  funda- 
mental question  involved,  and  then  only  if  it  is  clear  the  United  States  has  such 
powers  and  should  exercise  the  same. 

I^  this  connection,  it  is  assumed  that  the  matter  of  imposing  a  charge  or  tax,  while 
it  is  to  be  measured  by  the  developed  power  and  not  by  the  value  of  the  lands  used, 
is,  nevertheless,  to  be  unimportant,  in  view  of  the  reasons  for  this  chaige  stated 
upon  the  hearing  and  in  the  l^retary's  statement,  it  necessarily  must  be  assumed  that 
the  charge  will  oe  a  material  one  and  in  many  instances  an  extremely  burdensome 
one. 

We  may  submit  and  we  invite  the  very  careful  attention  of  the  committee  and  the 
Secretary  to  this  coriHideration,  that  the  reasons  assigned  for  the  charge,  except  for 
purpoHOH  of  Federal  revenue,  are  not  only  insufficient  out  fanciful.  Fir-^t,  it  is  stated 
that  since  power  developments  in  certain  instances  mu^t  compete  with  eac*h  other 
an<l  since  some  of  them  will  be  expensive  of  construction  and  operation  and  others 
will  be  comparatively  inexpensive,  both  as  to  construction  and  operation,  and  nince 
it  is  assumed  that  the  lesn  expensive  one  will  be  regulated  in  sucn  a  way  as  to  allow 
adequate  earnings  upon  the  more  expensive  one,  tJuerefore,  it  would  be  proper  and 
in  the  public  interest  to  impose  a  chjeuge  on  behalf  of  the  Federal  Government  and 
lor  the  use  of  the  public  lands  that  would  take  in  the  difference  between  the  earnings 
and  operation  of  the  more  expensive  plant  and  the  less  expensive  one. 

This  a  sumption  is  totally  wrong,  both  in  law  and  in  practice.  Each  public  utility 
in  regulated  by  the  State  commisi^ions  and  by  all  of  the  State  commi>sions,  so  far  at 
we  are  advised,  upon  the  ba^is  of  its  own  capital  investment  nece^harily  involved  in 
it!>  construction,  itn  own  operation  and  the  attendant  expen8ea  thereon  and  allowances* 
in  connection  therewith.  And  it  is  never  competent  or  allowable  to  make  any  allow- 
ance for  what  may  be  the  requirements  or  investments  or  operatirg  expenses  of  some 
oth<*r  company;  but  each  company  must  take  care  of  iti>elf  and  operate  under  and 
with  respect  to  rates  fixed  by  its  own  standard  and  in  no  manner  affected  by  the 
c»tandard.s  of  any  other  company. 

A  clear  conception  of  this  situation  will  make  apparent  how  extremely  unjust  such 
a  theory  of  charging  would  be  to  the  wes^tem  interests  and  the  western  people;  the 
effect  being  firvt  to  take  away  from  them  and  their  industries  and  for  Federal  use* 
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unequal  and  very  large  revenues  in  the  aggn^gate  and  coni[K*l  the  allofrance  azul  p«v  • 
ment  of  rates  upon  the  ba<4i8  of  the  more  expen.'iive  companie?^,  both  with  re»Mrt  t  j 
capital  and  operation,  and  to  wholly  deprive  the  people  of  thene  States  of  ihnf  Don*  '.t 
of  the  rates  which  would  otlierwise  be  allowed  to  be  earned  by  the  lea«t  exp^^a-i  •  •• 
companies  with  respect  to  construction  and  operation. 

This  would  be,  in  effect,  taxing  the  inexpensive  and  efficient  to  the  extent  ocr  r^ 
sary  to  bring  the  efficient  down  to  the  level  of  the  most  inethrient  and  expeaM\#« 
the  difference  to  go  to  the  Federal  Government.  ^Iiat  would  be  said  of  the  th^^^rw 
of  levying  a  Federal  tax  on  the  crops  grown  by  the  cotton  growers  in  the  bUrk-Uoi 
belt  of  Texas,  in  order  that  tliey  should  not  be  able  to  undersell  the  cotton  growfi^  ;o 
other  sections  of  the  cotmtry?  >Vhat  would  be  thought  of  taxing  for  the  lK."iM*r.t  .if 
the  Federal  Government  the  most  prodtictive  and  profitable  vo\\  mines  in  Illmra^, 
Pennsvlvania,  and  West  Virginia  in  order  to  increai^e  their  expenses,  to  the  end  th*t 
they  should  not  sell  cheaper  coal  than  could  be  sold  by  the  poorest  and  m<i^  extw-n- 
sive  coal-mining  district  elsewhere?  Is  not  the  rirhno^^  of  the  black-Und  rutt  a 
belt  of  Texas  and  tiie  coal  mines  of  Illinois.  Pennsyh-ania.  and  Went  VtrpnLi  a 
natural  and  inherent  asset  of  those  States?  Are  not  the  great  water  p«iven  tit  t^« 
Western  States  natural  and  inherent  assets  of  those  States  and  of  the  pni^ple?  I* 
there  any  reason,  legal,  moral,  or  emiitiihle,  why  tlie  heritiigo  of  any  rotate  in  t*  * 
nature  of  its  natural  resources  should  l)e  tiken  away  from  the  people  throush  a  «t>«^  .  1 1 
Fefieral  tax  for  the  benefit  of  the  State  or  other  inciuntries  not  to  furtunately  •itiul'*:  * 

Other  States  <ioubtIess  have  exceptional  resoiiroe^  in  other  dire*  tioiM  I*ut  ••  i 
resources  are  neither  subject  to  rogiilation  nor  to  any  siuvial  tnx.  So  that  ^i*  f  % 
tax  in  this  instance  is  not  only  wholly  unjust,  but,  as  applied  toan^gulate^l  imliifctrv. 
is  es])ecially  unjust  in  its  direct  appli<'ation  to  tlie  people.  The  <pteMtion  of  im>*-i-ie 
such  a  charge  or  tax  by  tlie  State  naving  the  regulating  and  taxing  iK>m*er  ha<  *  v.** 
times  been  di«v'usMed.  but  not  usually  a]>prov«»d.  IJut  that  «uch  a  rnare**  ^ho<«l«l  t  *• 
made  by  the  Fedeml  (tovernment  and  taken  away  wholly  from  the  State  and  if  •• 
people  of  a  State  lias  heretofore  never  been  suegi»Mted,  much  li»^  couM  anv  «•♦  •  *. 
suegOMtion  be  a]>proved  as  constitutionally  availalde  or  (M^oufimically  del'on«ihb* 

Thi**  thfHiry  was  advanco<l  at  the  committi'e  hi-ariuirs  and  soriou-ly  un?**-!  t<»  t?i«» 
total  bowiMomiont  and  a'^toni>huuMit  of  the  r«»presi»ntativi»i  iir»»^f»nl  from  th*»  \S»*-t«  *'i 
States,  bccauM'  it  is  wholly  contrary  to  th<*  law  and  to  tht«  fact*  and  to  th«*  ro»'ib  -.• 
of  handling  ^nch  matU'rn. 

K.'^iMM'iallv  in  view  of  the  >it\iation  that  this  entire  Hubj«vt  in  luitixiniNUy  tn  h«»  I'lP-i- 
mitt<»<l  to  the  S<»cn'tarv  of  the  Interior,  where  the  a'lministrati<m  <'hat»i!.-«  ln»m  \»-i/ 
to  year  and  from  tin»i»  to  time,  it  can  ea-ilv  be  reali/«sl  with  wljai  ttppn»h#M  •!  n 
tho^e  <>nt::ii;<»<l  in  the  ]»u>ine"is  of  developing  the  indu*«trie<4  of  the  W  »»*U»ni  Stat**-.  *• 
well  a^  the  ))atron>'  and  consumers  of  nuch  comfiatiie^,  would  view  the  <*>tabli-lia^*(  t 
of  >uch  a  policy.  e-i)e<MaIly  if  -nch  faulty  and  incorn*r»t  tlieorie^  :ir«»  to  lu*  apf-li*^!  i.> 
a  ''iihjrct  of  '"'Uch  fundamental  importance 

It  is  a-nnuHl  that  thi^  cliarge  will  amount  to  no  gr«»at  burden  upon  the  indu  fr. . 
but  it  XI a^  liroiivrht  out  upon  tin*  h<aring  that  even  the  HM':dl<*«l  moilerate  chA**.*** 
exnctfsi  bv  the  departm-nt  where  t'on^re'*-*  ha^  a'ithr>ri/ed  no  Mtirh  ch;in:e  at  i,« 
uHil.l.  in  itJ'-tan<e-  when  in  full  o|x»ralion  where  the  pt»w»T  i*  pnutu^ally  nhob*  at* 
Mtn-Mint  to  a  charjre  varying  from,  aj>])roxiinately,  o  per  cent  t«i  'J  jx^r  cent  iij»on  th«« 
•/r  .-««  income. 

I  nder  the  authority  of  ContjresM  ami  ej«peciallv  in  the  liirht  <»f  the  th»«orii»*  »N»>  t« 
states!  it  will  be  «<»en  that  the  charge  woidd  in  all  ]  rnbabilitv.  ••^ih**  tAlly  ai*  appti€«k| 
to  certain  c<»mpanieH,  anioimt  to  a  very  h«ti<»'ih  hurlen.  «»*iM'<'iidlv  wh«»n  it  wiAim> 
|H)-el  in  addition  to  all  other  fnrtn>4  of  taxation,  hfttli  .*^tate  ati'l  National 

The  swotidary  n»ason  supg«»st<Hl  for  the  im|MK4ition  of  such  a  char^  ba*ie(J  upr>c 
the  proilnciion  of  elcH'tric  power  is,  we  submit  with  all  rt**p«^*t,  efitirely  iroprmrti* 
cable  and  fancifid  for  two  reasons;  that  i^  to  say,  it  ls  sngv'»*««»ed  that  a  low  ref.iAl 
will  be  im|)0"*ed  as  an  inducement  to  low  rat<»s  to  the  cor. -inner.  In  the  ftrrt  pl**^ 
the  h's^ee  is  not  goir  g  to  fix  the  rate.s  to  the  ''otiNumer.  Tluwe  rat«»^,  both  as  i«  lit* 
niaxinnifn  and  the  minimum,  art^now  larg«*lyand  in  a  ver>'»«hort  while  will  beunivrr- 
nlly  fixed  bv  public  anthority,  and  the  T>m<lucer  of  eliM'tric  power  is  not  going  Ia  h« 
alloW(*<!  to  c)iarg<»  more  or  les^  a«  an  inducement  for  lower  rentals  or  for  any  o«l.«ir 
cotj^-idenition  or  rea*»<«is  whatever.  Knrther,  t  may  lie  ob*€»rved  that,  ©>'«i  a«niin- 
iiig  that  the  n'ntul  would  amount  to  10  per  cent  upon  tlie  total  income  of  th«  rnr|M>- 
ration  in  connection  with  the  power  i^Mterated.  which,  of  rour«i«,  would  be  an  irapi>»- 
•ihly  hidi  income  tax.  and  ifo  corT>oration  could  o]K>rate  under  it;  hut  ©ven  awumirf 
such  a  lax,  no  ofie  with  the  buMinesK  ca]»abilitie^  Hutticient  to  eet  into  the  power  bu«i- 
oess  wouhl  re<Iuce  his  total  income  $1  in  order  to  get  rid  of  a  charge  anounting  to 
10  per  ceijt  of  the  r<Mluction. 

So,  under  the  law  and  the  conditions,  we  ha«l  jiM  ax  widl  look  the  matter  fairly  And 
I'piarely  in  the  face  and  ai««ume,  as  we  muftt,  that  v^hatever  is  diarged  fur  and  Cak«*n 
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mwsy  by  the  Federal  Government  will,  hi  most  instances  a»  to  all  thereof  and  in  all 
instanceH  as  to  Uie  greater  part  thereof,  come  out  of  the  consumers  and  the  rate  payen 
for  thi^  electric  power. 

It  in  unanimously  agreed,  and  the  reasons  therefor  are  very  well  and  clearly  stated 
in  the  Secretary's  statement,  that  it  is  in  the  public  interest  that  these  water  powers 
should  be  developed  and  shall,  in  so  far  as  is  reasonably  possible,  supplant  the  con- 
sumption of  coal,  oil,  gag.  and  other  eneigy-producing  fuels  for  the  reason,  primarily, 
that  thei<e  latter  commoaities  are  exhaustecl  and  consumea.  while  the  water  powers 
are,  unless  UHe<l,  totally  lost  and  wasted,  and,  when  usea,  no  part  of  the  eneigy- 
producing  force  is  consumed  or  taken  away. 

It  would  seem  to  be  quite  elementary  that  if  capital  is  to  be  induced  to  develop 
these  sources  of  wealth,  power,  and  energy,  that  the  conditions  that  siuround  the 
same  and  the  conduct  of  the  same  and  the  fixing  of  the  rates  and  the  period  of  dura- 
tion and  the  basis  upon  which  they  may  be  taken  over  by  public  autnority  shall  be 
in  all  resncct*  equal  and  in  no  instance  more  burdensome,  exacting,  unsatisfactory 
or  limited  than  are  applied  to  other  methods  of  producing  energy  and  carry ins^  on 
industrieH  occupying  the  same  relation  to  the  i>ubhc  business  and  the  public  welrare. 

It  would  be  rather  difficult,  we  think,  to  assign  any  reason  why  any  different  laws, 
limitations  or  regulations  should  be  applied  to  these  industries  incident  upon  their 
development  upon  the  public  lands  and  not  applied  to  identical  industries  not  devel- 
oped upon  the  public  lands  nor  to  other  methods  of  the  same  development,  although 
equally  requiring  regulation,  control,  and  limitation  in  the  public  interests. 

We  may  rest  assured  that  this  great  and  desirable  public  development  will  only 
be  made  and  can  only  be  made  if  the  laws  operating  upon  them  and  the  charges, 
restrictions,  and  limitations  imposed  upon  them  are  equal  but  no  greater  than  the 
limitations  and  restrictions  imposed  upon  like  industries. 

With  deference  but  with  all  confidence  we  submit  that  another  fundamental  error 
is  herein  indulge<l  in  in  assuming  that  the  United  States  is  the  municipal  authority 
having  the  power  and  charged  with  the  duty  to  fix  the  term  of  the  existence,  regulate 
the  service,  or  provide  the  terms  upon  which  such  business  and  properties  may  be 
acquired  for  the  public  use.   ' 

In  the  Secretary's  statement  developments  in  other  countries  and  in  different 
States  in  the  Union  are  referred  to,  but  these  are  of  no  value  or  importance,  we  submit, 
unless  we  consider  and  keep  in  mind  that  in  each  instance  these  industries  are  devel- 
oped and  controlled  and  their  terms  regulated  and  their  properties  are  provided  to 
be  taken  over  by  tlie  Government,  the  State,  or  the  municipal  authority  under  which 
thev  originate  and  havingjurisdiction  to  control  and  repulate  such  matters. 

'That  the  United  States  Government,  by  reason  of  tlie  incidental  fact  that  it  controls 
certain  lands  needed  for  dam  sites,  reservoirs,  rights  of  way,  for  canals  or  transmission 
lines  or  the  like,  therefore  and  by  \'irtue  thereof  but  not  otherwise  becomes  the  munic- 
ipal authority  clothed  with  the  responsibility  and  vested  with  the  autliority  to  regu- 
late or  to  have  anything  to  do  with  tlie  term  of  the  existence  of  such  business  or  Uie 
method  of  its  regulation  during  its  operation  or  the  terms  or  conditions  under  which 
it  may  be  acquired  and  taken  over  for  the  public  use,  has,  we  may  submit  with  con- 
fidence, no  foundation  in  law  or  in  reason  and  no  precedent  in  practice. 

It  is  unnecessary,  we  assume,  to  pursue  a  subject  so  palpably  consistent  with  con- 
stitutional and  all  other  legal  considerations  and  so  uniformlv  confirmed  by  practice. 

The  water  right  and  the  beneficial  use  of  the  water,  which  is  committed  to  the  State 
and  its  laws  is  the  essential  and  controlling  Uiing  and  the  right  of  way  is  incidental. 
Usually,  it  happens  that  the-United  States  owns  only  an  incidental  part  of  such  lands 
required  to  be  used  in  such  developments.  Hut  it  is  assumed  that  such  incidental 
ownership  first  permits  of  governmental  and  municipal  control  and  legislation,  and, 
secopd,  to  the  exclusion  of  all  others  intereste<i  in  the  property  rights,  permits  the 
United  States  to  become  a  partner  in  the  earnings  of  the  biLsiness  upon  terms  dictated 
by  itself  and  without  mucn  consideration  of  and  to  the  exclusion  of  other  property 
owners  whose  property  may  have  contributed  more  largely  to  the  neces-^ities  of  the 
development  tnan  those  of  the  United  States.  But  the  discrimination  against  other 
property  owners  is  not  the  subject  that  we  are  intereste<l  in. 

Even  if  the  United  States  owned  all  of  the  lands  necessarj'  to  the  development  of 
the  water  p(jwer,  it  would  seem  quite  sufficiently  unrea.s()nable  for  it  to  attempt  to 
exact  control  or  a  partnership  in  the  profits  by  reason  of  its  incidental  ownership  of  the 
lands  requisite  tf)  the  right  of  way.  But  we  are  dealing  here  in  an  elementa^  sense 
neither  with  ^Titer  rights  nor  lands  but  we  are  dealing  with  the  functions  of  Uoveni- 
ment,  the  regulation  and  control  of  industry,  and  the  assertiim  and  exercise  of  iuris> 
diction.  And  when  we  come  to  these  considerations  there  is  and  can  be  no  doubt 
that  all  of  these  functions  and  duties  are  vested  in  the  State  and  except  in  so  far  as  the 
United  States  may  rightfully  assert  its  constitutional  powers  to  regulate  interstate 
commerce  and  interstate  rates,  the  United  States,  bv  virtue  of  its  incidental  owner- 
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That  these  combinationB,  however,  have  resulted  in  higher  rates  or  inferior  service  no 
informed  person  contends.  In  fact,  the  usual  and,  so  £r  as  we  are  informed,  mnikrrm 
result  has  been  greatly  improved  service  and  lower  rates  and  in  no  instance  ol  wlurh 
we  are  informed  has  there  oeen  higher  rates. 

Not  only  is  this  true  the  situation,  but  the  States  having  the  most  effideot  rvfrv- 
lation  or  public  service  and  the  most  capable  governing  boards  are  now  adbenait  te 
the  theory  that  where  one  power  company  is  occupying  and  is  capably  and  a(d«» 
quately  serving  a  certain  district  that  no  other  power  company  shaU  be  allowed  lo 
invade  the  same. 

And,  ae  for  instance  in  California,  no  power  compiiny  is  fiemiitted  lo  <*nt««  tK«- 
field  occupied  by  another  without  a  certincate  of  puolir  tiereptuty  and  rcnvetiiirr « « , 
and  where  the  existing  company  has  or  can  obtain  an  ad(«quate  i^upply  of  p»wcr  ar'«i 
is  able  to  cover  and  tnoroughly  supply  the  district,  it  Im  univen«allv  rvcDguuei  th  t^ 
lower  rates  and  better  service  can  i>e  obtained  through  regulation  than  in  pr«^tb1r  ;fi 
a  district  where  there  is  a  duplication  of  investment,  power,  developiiient.  tr«n4i:.i«> 
s  ion,  distribution  linen,  and  'service. 

A  further  and  most  imp^trtunt  consideration  is  that  the  larger  and  bvtter  orgsnii^* 
companies  with  a  diverHilied  supply  and  a  diveniitied  market  can  utilise  the  ^*^^ 
developed  to  much  better  advantage  and  the  ctMiHumption  can  appn«cb  the  maa^ 
mum  production  and  a  company  so  financed  and  m  o^ferHtcd  can  nfier  a  barb  I*  r  a 
bond  iSHue  and  security  therefor  that  can  not  |M«uubly  exist  in  the  ca^e  *^t  a  smalltfr 
company,  wiUi  the  result  the  bonds  of  such  rumpany  ran  be  «old  much  ueaiw  |**r 
and  at  a  lower  rate  of  interest  than  would  be  poMtible  in  the  case  of  numcfuus  9.1  m\. 
companies  endeavoring  to  cover  the  same  field. 

AVnen  it  is  consider^  that  these  water  |x>wer»  can  onlv  be  suc*ceM«fully  de%eb*|*«'<1 
through  money  derived  from  large  bond  iwnues.  widely  sold,  and  that  tliey  can  nc»%tr 
be  economicaUy  and  fullv  developed  and  the  people  can  never  be  Mx>nomically  a 4  d 
■atisfactorilv  served  until  such  bonds  can  be  sold  at  par  or  prarti<*aUy  at  )iar  and  At 
a  low  rate  ot  interest,  it  can  bo  even  bettor  underHUKxi  why  the  States  an*  encotua^:  t 
the  development  of  power  in  large  uniti*  and  by  companies  serving  extended  di*tn<  t^ 

80  far  as  the  existence  of  a  power  trust  or  monofMily  tiuch  as  was  heralded  in  t  u^ 
report  of  the  Coininiiwioner  of  Corporations,  issued  several  yeaiw  agi>  Atid  rrpubli^h*^: 
and  readvertised  in  various  forms,  the  abdurdity  of  the  method  oinhitwing  the  t*«i-i- 
ence  of  such  a  trust  was  sufiiciently  illustrat(Hl  by  the  evidem-e  given  at  the  puMi' 
hearings  of  this  committet*. 

The  further  consideration  as  to  the  existence  of  such  extended  power  tniei  »  tkat 
power  companiee  can  in  no  way  compete  beyond  their  own  distributing  lines  And 
nothing  more  preposterous  was  ever  advertised  in  this  country  than  the  exiatence  o€ 
a  power  trust  covering  the  entire  territory  of  the  public*land  States  and  between 
corporations  whose  power-distributing  lines  were  htudreds  of  miles  apart  and  wb<ii» 
business  cotild  not  c*ome  in  competition  with  each  other  in  the  sli^test  poanble  way. 
Bat  in  BO  far  as  if  a  power  monopoly  consists  in  the  concentration,  ronnected  opera* 
atiooL  distribution,  and  use  of  power  in  any  district  available  to  be  served  tliers6) . 
it  is  in  the  public  interest  and  when,  as  most  of  them  now  are  and  all  of  them  aooo 
will  be,  adequately  and  intelligently  controlUni^  the  situation  representa  the  b^vt 
■ecurity  for  private  capital  invested  in  the  public  service  and  the  largest  and  beet 
possible  service  to  the  public  at  the  least  possible  cost. 

Referring  briefly  to  the  discussion  in  the  Se^Tetary's  statem«iit  of  the  queetioii  <4 
the  compensation  to  be  exacted  by  the  Federal  Government  for  these  usrs.  «» 
have  alrMdy  stated  our  view  that  these  uses  should  be  consistent  with  and  inapparably 
connected  with  the  water  right  and  the  public  service  and  in  all  reeperts  to  the 
municipal  control  of  the  State  and  in  no  respect  to  that  o(  the  Federal  Govemmrni^ 
except  in  connection  with  interstate  commertx»  developed  as  such;  thai  th«we 
rights  and  properties  should  not  be  valucnl  for  ratt^fixing  purposes  or  when  takt-o 
over  by  the  public,  if  taken  over  for  public  ownership.  These  consideratioQa,  ii 
accomplished  would  apparently  remove  the  indu(*ement  for  any  char]^ 

Iloa'fvor,  the  ouestion  of  imposing  a  chance,  if  constitutional  con«deratiof»  shall 
apply.  r«  lau«  to  tne  land;  not,  wo  think,  sssuggi«te<i  by  the  Secn^tary,  4*ither  contitird 
to  the  \alne  of  such  lands  for  agricultural  pur|ioses  or  mi«ssured  by  their  availabilitv 
to  control  a  water  appropriation  and  by  virtue  of  such  control  dictate  terms,  charr'**.. 
and  conditions  in  connection  with  the  prod  net  ion  o(  electric  }>ower. 

Whnti'vor  tht*  Milu«*  of  iUvm^  landt  may  hv  for  any  purp<Mc  or  ust*  under  the  laws  and 
prtiiripl«*ft  applirable  ti>  eminent  doniuui,  the  (tnvt*ninu*nt  niny.  if  it  )>e  inin«tt|rr«Ht  • 
wise  poli(*y.  exai't.  Hut,  as  rli*arly  illM.ntmti'd  in  many  d(M  iMion^,  it  can  not  nLht* 
fully  moaMurt*  tlioir  value  when  a(-i|nin*d  and  im  liid«Ml  iii  the  public  aervii^  but  oniV 
thetr  value  to  the  own<^r  in  cfjnnoi  tion  with  their  anpii/iition  for  tho  publii  «er\i«« 
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8abject  to  these  oonaiderations,  it  is  submitted  that  the  Federal  Govemment  might 
cxmststentlv  adopt  either  one  of  two  policies;  either  adhere  to  the  hitherto  universal 
policy  of  allowing  such  public  uses  for  the  public  benefit  without  compensation  or 
have  the  fair  value  of  the  lands  estimated  under  the  rules  of  law  applicable  in  eminent 
domain  and  then  exact  compensation  accordingly,  which  would,  of  course,  become 
a  charge  upon  the  public  service,  but  if  these  properties  were  taken  over  for  the  public 
service  upon  the  same  basis  and  measured  by  the  same  rules  of  valuation  as  are  applied 
to  other  lands  similarly  used  which  have  already  passed  from  the  Federal  Govemment 
there  could  be  no  just  complaint  that  either  the  Federal  Government  or  the  people  df 
the  State  had  been  imposed  upon. 

In  the  Secretary's  report  an  instance  in  connection  with  which  a  certain  corporation 
valued  the  land  acquired  for  its  dam,  reservoir  site,  and  plant  at  $26,333,000,  is  cited. 

We  may  hazard  the  suggestion  without  any  doubt  of  the  result  that  if  and  whenever 
the  said  land  so  acquired  for  dam  site,  reservoir  site,  and  other  uses  is  valued,  it  will  be 
valued  only  at  its  fair  value  at  the  time  and  that  no  fictitious  supposition  or  monopo- 
listic valuation  will  be  allowed  and  that  the  people  will  never  be  required  to  pay  rates 
upoo  such  properties  or  the  valuation  thereof  in  excess  of  their  fair  worth  and  value, 
refiardlesB  oi  any  extravagant  estimates  or  claims  of  any  coiporation. 

We  have  alr^dy  concurred  in  the  suggestion  that  the  United  States  Govemment 
should  not  give  away  lands  worth  millions  of  dollars  for  power  sites  in  derc^tion  of 
the  rights  of  the  general  pubUc.  What  the  United  States  Govemment  should  exact, 
if  it  wishes  to  exact  anything,  is  fair  compensation  to  itself  for  the  value  of  its  lands 
and  properties  taken  and  devoted  to  the  public  service,  and  the  people  should  never 
be  xixea  or  charged  for  these  lands  or  uses  in  excess  of  the  valuations  fixed  and  paid 
in  connection  with  the  acquisition  of  the  same  for  the  public  sei^ace,  and  if  nothing  is 
chaigedi  then  the  people  will  get  the  entire  benefit  and  advantage  of  the  free  and 
unluunpered  use  of  these  rights  and  occupancies  in  connection  with  and  as  a  part  of 
the  public  service . 

We  have  already,  we  think,  fully  covered  the  matters  necessarv'  to  be  considered  in 
connection  with  the  fixing  of  a  term  for  these  uses.  We  have  already  endeavored  to 
make  it  clear  that  whatever  terms  are  desired  should  and  must  be  fixed  by  the  State 
in  connection  with  the  acquisition  and  use  of  the  water  right,  the  continuance  of  the 
public  service,  and  the  taking  over  of  the  same  for  public  ownership,  if  desired.  The 
rights  of  way  over  and  in  connection  with  the  public  lands  should  mn  concurrent 
with  and  be  transferable  only  with  and  perpetually  and  indispensabh-  attached  to  the 
water  right  and  equally  a  part  of  and  to  mn  with  and  be  inseparable  from  the  public 
service. 

As  to  the  measure  of  the  valuation  of  property,  either  for  the  public  service  or  on 
its  acquisition  for  public  ownership  and  operation,  we  have  already  pointed  out,  but 
here  repeat,  that  these  rules  and  measurements  must  and  will  come  from  the  State 
and  its  laws  and  will  control  all  of  the  properties,  whether  propertv  can  be  referred 
Co  as  '*good  will"  or  "franchise  values  or  "intangible  elements,  excepting  only 
that,  as  already  pointed  out,  the  United  States  Govemment  might  w^ell  provide  that 
the  rights  of  way  and  uses  and  occupancies  obtained  through  it  should,  as  stated,  be 
devoted  to  the  public  service  and  to  that  extent  relieve  the  public  from  any  addi- 
tional charge  on  account  thereof,  either  in  the  matter  of  rates  or  later  accjuinng  the 
same  for  public  ownership. 

Of  one  thing  we  may  be  assured,  if  the  judgment  of  men  of  experience  is  worth 
anything.  If 'the  United  States  Govemment  should  adhere  to  the  provisions  of  the 
Ferris  bill  and  should  undertake  to  provide  for  the  control  and  valuations  of  the 
properties  in  connection  with  their  talcing  over,  as  is  now  provided  in  the  Ferris  bill, 
DO  ponds  can  be  successfully  negt'tiated  or  sold  or  financing  be  successfully  carried 
on  in  connection  with  or  under  such  a  law. 

The  present  laws  in  their  conflicting  provLtddUs  and  uncertainties  are  bad  enough 
and  sumciently  interfere  with  financing  and  development.  But  if  any  law  is  passed 
in  any  manner  reserablin<?  the  ])roviKion8  of  the  Ferris  bill  in  the  respect  under  con- 
sideration, if  the  judgment  of  men  of  experience  is  of  any  value,  there  can  be  no 
further  developmentfl  until  another  and  a  different  law  takes  its  place. 

The  consideration  fih'aild  not  bo  to  merely  make  financing  possible,  or  so  that 
bonds  can  be  .sold  at  high  mien  of  interest  and  at  heavy  discount,  but  if  the  public 
interest  is  the  controlling  consideration  the  question  is,  what  is  the  basis  on  which 
bonds  can  be  hoUI  at  the  least  disormnt  and  at  the  lowest  rate  of  interest  to  the  end 
that  the  water  powers  may  be  developed  and  the  people  may  enjoy  full  developments, 
adequate  service,  and  low  rates.  That  these  considerations  automatically  follow  each 
other  can  not  be  successfully  denied. 

There  are  certain  matters  in  this  connection  relating  to  certain  important  features 
of  the  Fetris  bill  that  have  not  been  here  discussed  but  which  are  fully  discussed 
in  the  argument  of  the  wiiti^r  referred  to  and  which  appear  in  the  printed  reports 
of  the  proceedings  of  this  committee. 
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We  there  (iL<riiP.«ed  the  unroiiMtitutional  aMPUinptinn  that  the  Unitofi  ?t^t«-  r  u*  : 
take  over  and  operate  nublir  utilitiofl  Aanthin  a  State,  and  an  the  pubje*  t  i^  »»!  ir  i-  r- 
tance  we  refer  to  that  aL^cib^Hiou  for  a  fuller  s«tatenient  j>f  our  viewn. 

We  alt»o  discuj«j<ed  the  features  of  the  bill  whi<*h  proj^.^c*  to  turn  o\er  v»  ih**  S»-  "'- 
tary  of  the  Interior  the  rej^ulation  of  the  buplneHH  and  raten  of  power  ci.mpar.i*-*  •  i  •  • 
ating  on  the  public  lands.     We  therein  p<»int«Hi  nut  that  the  l'nite<i  S'au*?  (i-  \»  r- 
ment  had  no  such  power,  and  also  HU£:iro'<t<Hi  and  now  rail  uttenti«n  t4»  thataryii'    •  ' ' 
that  if  it  was  really  jmmoj-ed  thi»t  the  United  Statt*  should  und<»rtake  thew*  r     •  •- 
tant  functions  that  unuimbtedly  the  same  should  not  be  cnmnitrod  t-*  ;»  j^  I,*.    - 
administrative  authority,  but,  if  uiidcTtaken  at  all,  should  be  eon»niitte«l  i»»t!.»-  I»  •■  - 
8ta)6  (^»nimen*e  Conunission  or  s.)ine  similar  nonjH»litieal  permanent  ar»d  Jkppr  |  •".  •'•• 
body. 

We  further  diacuseed  the  features  of  the  Ferria  bill  in  connection  with  rwiuiri  c 
and  allowing  certain  exceptions  in  favor  of  municipalities  and  amail  usen,  ana  tb^^tf 
pointed  out  that  upon  a  charge  mea^^urcd  by  the  product  of  an  induMry  the  Vvt^pr^m 
would  not  be  justitied  under  the  Constitution  in  making;  any  such  an  exreptiia.  ai  -i 
further,  that  it  would  be  unjust  as  between  municipalities  supplying  their  uwn  pc»«  •  r 
and  other  municipalities  served  by  regulated  public-service  corporations.  Alsu  ih  i* 
it  would  be  an  unwarranted  discrimination  against  farming  communities  and  in  f^^  •  r 
of  municipalities. 

We  also  call  attention  to  and  emphasize  the  situation  that  in  actual  practice.  ev«*n  :t 
it  had  the  power,  it  would  be  quite  impossible  for  the  United  States  to  pmvuie  t  r 
terms  of  use  and  measures  of  value  in  taking  over  properties  for  public  use  or  t  th  r 
regulations,  since  the  res]>ective  States  have  a  right  to  and  in  actual  practice  do  ad  '\  : 
different  provisions  on  all  of  these  subjects  and  by  no  possibility  could  the  U*m.p 
provisions,  and  regulations  of  an  act  of  Congress  conform  to  the  enactmeDti  or  rcquir*-- 
ments  of  the  various  States. 

In  conclusion,  while  it  is  very  natural  that  the  major  part  of  the  diacunion  at  C» 
hearings,  both  in  the  Jlouse  Public  Lands  Committee  and  in  the  Senate  roounitiff^, 
should  have  been  upon  questions  relative  to  the  practical  effect  of  the  proposed  l<v^*- 
lation  and  as  to  what  pn) visions  should  apply  to  taking'  over  the  pro}»erties  for  f  >ucui  ~ 
ownership  we  are  frank  to  say  that  the  Uovemmental  phases  of  the  question  intrf««t 
us  far  more  than  the  commercial  and  business  questions  involved.  In  this  conniv- 1>  &, 
it  should  be  stated  and  understood  that  one  of  the  reasons  for  this  is  that  the  wnter 
does  not  believe  that  any  law  ever  will  or  can  be  passed  on  this  subject  that  will  k>e  b«T-4^ 
ficial  to  the  public  interests  until  and  unless  it  is  made  consistent  with  the  functi.  rj« 
of  the  State  and  the  Federal  Government,  and  as  thus  undersUwd  and  applied,  coDA^t- 
entwith  the  rights  and  best  interests  of  the  people  to  be  served. 

How  can  a  law  that  is  doubtful  as  to  its  constitutionality  and  une(^ual  and  serticiriAl 
in  its  operation  ever  prove  a  sound  or  satisfactory  basis  for  financinjg  and  devWip^- 
ment?  And  e<)ually,  how  can  such  a  law  be  permanently  conducive  to  the  Imt 
interests  and  the  best  protection  of  tlie  rights  of  the  people,  who,  as  we  honertly  b««> 
lieve,  can  be  rightly  protected  and  permanently  benefited  through  their  own  antLir- 
iced  agencies  and  powers  of  Government? 

Fully  realizing  tnat  we  have  already  di.^ussed  the  subject  at  exceeri\'e  lenffth,  w« 
conclude  with  an  earnest  appeal  for  a  frank  reviea*  and  a  full  and  careful  con»iiierat&.  a 
of  the  situation  for  the  purpose  of  afH-ertaining,  first,  if  Uio  (X)nstitutional,  fundamenul. 
and  legal  suggaHions  wnicn  we  have  made  are  not  (X)rnx  tand  controlling;  and.  aec^'rid. 
if  the  roatteiB  of  polirv  and  methods  of  dis|H>sition  which  we  have  sugyresteo  are  i.ct 
very  much  more  in  i\\e  inten*st,  ti't  onlv  of  development  and  sound  financing,  but 
also  in  the  interest  of  the  p«*ople  and  fur  tbeir  benefit. 

It  has  been  the  boHMt  and  pride  of  this  (iovernment  tliat  it  is  competed  of  Stat«« 
equal  in  every  res|>ect  whatsoever,  and  that  its  lawso))enito  e<{ually  upon  all  of  its 
citizens  in  the  same  rt>lations.  If  the  Ferris  bill  shall  jniiM*  in  its  preM*nt  form,  it  cAXk 
not  oven  bo  pretended  that  those  ci>nsidemti'»iis  are  applicable  or  that  we  are  U%in< 
under  e<{ual  laas.  If  such  a  n»suU  amid  be  acfoniphsned  with  deference  to  coo»ti* 
tutional  rights,  we  mik^ht  submit  to  the  candid  rtuiMderation  n«>t  only  of  ihu  <^  c»- 
mittee  but  of  e\'ory  member  of  tlie  Senate,  that  the  polirv  of  unequal  and  exr**?*- 
tional  laws.  ni>erating  differently  in  dtfforeiti  States,  and  (fifferently  upon  dif!ereui 
industries  and  dii'iorent  citizens,  not  only  rould  not  but  should  not  be  enacted  oe 
made  to  apply  in  this  country-. 

The  CiiAiUMAN.  Wo  will  hrnr  fnun  you  now,  >(r.  Moiuioll,  if  wu 
arc  rtMnly  to  piorood. 
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STATEMEHT  OF  HON.  FBAVK  W.  MONDELL,  BEPBESEHTATIVE 
I¥  COVOBESS  FBOM  THE  STATE  OF  WTOMINO. 

Mr.  MoNDELL.  Mr.  Chairman  and  gentlemen,  I  wish  to  thank  you 
for  the  opportmiity  you  have  given  me  of  appearing  before  you  in 
connection  with  the  consideration  of  the  water-power  bill. 

I  discussed  this  measure  at  length,  during  the  consideration  of  the 
measure  in  the  House,  first  in  a  general  speech  covering  the  princi- 
ples involved,  and,  later,  with  regard  to  the  details  of  the  legislation. 

There  is  no  denying  that  something  needs  to  be  done  to  encourage 
water-power  development  on  public  lands.  There  is  no  question 
but  what  it  is  necessary  that  something  be  done  in  order  to  make 
such  development  possible  on  some  portions  of  the  public  lands. 
The  question  is,  What  should  be  done,  and  will  the  provisions  of  this 
bill  if  enacted  into  law,  furnish  the  proper  encouragement  and  op- 
portunity ? 

The  difficulties  that  confront  us  arise  from  two  distinct  causes: 
First,  the  water-power  withdrawals;  so  far  as  the  withdrawn  lands 
are  concerned,  the  power  sites,  so-caUed,  they  can  not  be  utilized  at 
all,  as  the  committee  knows,  for  the  purpose  of  water-power  develp- 
ment  or  for  any  other  purpose,  as  they  are  withdrawn  from  all  use. 

A  simple  presidential  order  would  remedy  all  that.  All  that  is 
necessary  to  do  to  make  available  the  water-power  sites  included 
in  the  water-power  withdrawals  is  to  restore  them  to  the  public 
domain.  That  is  very  simple.  If  that  were  done,  however,  we  would 
still  encounter  the  difficulties  that  those  seeking  to  develop  water 
power  on  the  public  domain  have  been  confronted  with  smce  the 
paasage  of  the  right  of  way  act  of  1901.  I  recollect  something 
about  the  passaee  of  that  act.  It  was  a  departure  from  our  right  (^ 
war  statutes.  Instead  of  ^ving  a  perpetual  easement,  as  our  othet 
right  of  way  statutes  did,  it  granted  a  right  of  way  subject  to  the 
WW  and  pleasure  of  the  Secretary  of  the  Interior.  For  a  time  people 
operated  under  that  law  apparently  with  the  idea  that  while  the 
right  was  revocable  at  the  pleasure  of  the  Secretary  of  the  Interior 
tiiat  ri^ht  would  not  be  exercised  except  in  some  case  where  it  was 
very  clear  that  the  public  good  demanded  it.  But  later  it  became 
very  evident  that  Secretaries  might  exercise  that  authority  for  any 
reason  that  seemed  good  to  them,  and  under  that  act  Secretary  Gar- 
field did  so  in  a  number  of  cases  without  giving  any  reason  for  doing 
it.     What  we  really  need  is  a  right  of  way  act  and  not  a  lease  act. 

Some  time  ago  I  introduced  a  right  of  way  bill,  which  is  H.  R.  87. 
It  was  intended  to  be  a  substitute  for  the  right  of  way  act  of  1891 
and  the  right  of  way  act  of  1901. 

Senator  Smoot.  What  session,  Mr.  Mondell,  was  that  intro- 
duced in) 

Mr.  Mondell.  It  was  introduced  April  7,  1913;  in  the  first  session, 
Sixty- third  Congress. 

(The. bill  referred  to  is  as  follows:) 

[H.  R.  87,  Sixty-thJrd  ConKnos.  first  session.] 

A  BILL  GnittinK  locations  and  rights  of  way  for  purposes  of  inimtion  and  other  beneflcia]  usv  of  wattf 

through  the  public  lands  and  reservations  of  the  United  States. 

Bi  it  tnacted  by  the  StnaU  and  House  of  Representatives  of  the  Unittd  States  of  Arn erica 
in  Congre$$  aaemhled.  That  the  ripht  of  way  through  the  public  landn.  national  foreflts. 
And  reservations  of  the  Unite*!  Stati'!*  is  fierehy  granle<l  to  any  individual,  or  asso- 
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ciation  or  corporation  fonne<l  for  aurh  pur|x>H(\  who  nhftll  tiU*  with  lh<'  S»<'f»*tjx>  • ' 
the  Interior  satisfactory  proof  of  right,  under  the  lawp  of  the  StAte  or  T^Trilnn*  «it-  is 
which  the  right  of  way  sought  is  situated,  to  tlivcrt  and  uw  the  wat«r  of  lAid  SiAt.  r 
Territory  from  the  source  and  for  the  purposes  pro|:K>wHi,  for  the  purpo«te  <rf  tmi>t.  u 
or  any  other  beneficial  use  of  water,  inchiding  the  deveh)pm«nt  of  power.  h*r  \  « 
construction,  maintenance,  and  use  of  wat'Cr  conduits,  canals.  dlicht>.<(.  afiue«l  *'• 
dams,  reservoirs,  transmission  and  telephone  lines,  housi's.  buildings,  and  all  A^y  *• 
tenant  stnictiires  n<'cessary  to  the  appropriation  or  beneficial  uw  of  siit  h  wattr  <if  i*r 
products  thereof  to  the  extent  of  the  ground  occupi«M!  iher«*by  and  fifty  fei-l  un  « ^  u 
side  of  the  maiginal  limits  thereof.  Also  tht*  right  to  take  or  n*muvi*  fnim  fl:cb  n»'  'j 
of  way  and  lands  adjacent  thereto  material,  earth,  stone,  and  timber  n»Hti»«ry  for  •  *• 
construction  and  mainUmance  of  such  water  conduits,  canals,  dit<h«'»».  aifl  "S  r 
structure*  or  works  authoriztnl  und^^r  this  a«*t:  Pwrided,  That  no  si.ih  riKhl  tit  »- 
shall  be  so  located  as  to  interfere  with  the  prup<T  cx'cupatiim  by  the  (io\i'nun*nt  ' 
any  such  rt^M^rvation,  and  all  maps  of  locations  shall  be  subj<H't  to  the  i^pprnxal  *t^  i  >• 
Set'retary  of  the  Interior,  and  the  privilege  lienin  granttnl  shall  not  be  tx^n^tri.*"'.  *.•• 
interfere  with  the  control  of  wator  for  irrigation  and  otln-r  purp<)H«-H  under  ih*-  aiiUi^  f  f. 
of  the  resp<»ctive  States  or  T<Tritorii»s. 

Skc.  2.  That  any  such  individuul,  H^s/tciutinr).  <>r  curfMirutit'ii  eiitith^d  Co  ili»*  *• 
efits  (>f  this  a<*t  shaH.  within  twelve  months  after  the  b^catinn  td  ith  water  e<>itd 
canals,  ditches,  nr  any  part  tlicKiif.  or  of  (»ther  structureN  and  w<rks  herein  a  .'<    ' 
ized,  if  the  same  )>e  ujm'U  surveved  lands,  and  if  u|)«>ii  uiisurNeyed  land«  «r. 
twelve  months  after  the  appntval  <jf  the  survey  there<.f  by  the  fnitefl  .^t^u^n    t  ♦ 
with  the  re^'isler  of  the  land  ofhee  f«ir  the  distriri  lanthin  which  suf  h  land  in  l«-<4'*  . 
a  map  of  its  (*anals.  ditches,  water  conduits,  ami  (»ther  structures  and  work*  li< '*•  ' 
authorize<l.  and  sliowing  udjitr-ent  lunds  to  be  us(m1  nr  o4*cupietl  under  the  pn'\i«i     * 


of  this  act.  and  \i]^m  Hppro\al  tliereof  by  the  SeiTetarv  of  the  hitcTior  tlio  isini» 

e  piutH  in  .Maid  othr(».  and  all  mucIi  IuihI 
My  shall  pass  shall  be  disf>4i(4ed  nf  suhjeet   to  such  right  of  way.     Wheiit'%«»f  a?i\ 


be  noted  u|>on  the  plutn  in  .^aid  othrc*.  and  all  mieh  fatid  ovor  whii'h  H'-th  righ* 


porsim  or  eorporution  in  the  <H>nstru<'tion  of  any  water  tMinduil.  canal,  diti  fi 
oth«»r  stnM'ture  or  w^■rk^  herein  authori/.i^l.  injures  or  damaces  tho  1)»«h«m'i«i»j.  n  •  f  a'  > 
•ettler  or  allottoo.  ilu*  party  (^ituniitting  such  injury  shall  be  lialdi'  to  the  pa»iy 
injured  f'>r  mucIi  injury  or  damage. 

Sbc.  3.  That  the  provisir)ns  of  this  act  ahall  apply  to  all  water  ctmduit«.  cmikAl*. 
ditchos,  or  other  structures  or  works  herein  authorized,  heretofore  or  hercmllrr  i-  •» 
•tructed,  whether  constnict^^d  by  corporations,  individuals,  or  assuctatioiu  of  i:.  n- 
viduals,  U|K)n  the  filing  of  the  pnmf  certificate's  and  maps  herein  pro\id«*d  for.     i'u'* 
heretofore  filed  sliall  have  the  benefit  of  tliis  a<t  from  the  date  of  their  (ilingi*  as  lh«'«    *. 
filed  under  it:  Provided,  That  if  anv  .«<»cti(m  of  water  rx)nduit,  (*anal,  or  ditch  •-N.  I 
not  be  complete<l,  or  lands  to  be  uwhI  and  occupicnl  under  this  act  are  not  8i>  usmi  a  \  \ 
occupied,  within  five  years  after  Uie  approval  of  said  map,  the  ritrhtn  bert*in  Kntx.t««i 
shall  be  forfeited  as  t<i  any  uncomplettnl  m^ctiim  of  said  wat>'r  conduit,  (^anal.  dit*  h 
or  reservoir,  or  lis  to  any  ununed  (»r  unoccupie<l  iH)rti«»n  (►f  such  adjacvnt  land^.  t<»  f .' 
extent  that  the  .Hame  is  not  comj)h»t<Hl  at  the  elate  of  the  forfeiture:  Pnn  uM,  That  tJ  •• 
time  for  the  completion  of  any  such  viurks  or  structun^s  and  the  use*  of  niich  land*  i-ij> 
be  extendinl  for  the  additittiial  p4*riod  of  not  exctMMlinjr  live  \i*ars.  in  llie  di!NT«-ti"i.    t 
the  SfCH'tary  of  the  Interior.     .Vnd  such  forfeiture,  in  the  event  of  such  exter»»:  r. 
nhall  not  take  effe«'t  until  expiration  of  the  time  sii  exlend<»d      The  riirhts  h<r«i-. 
grant4»d  shall  hv  f(irfeit«Hi  an<l  shall  ip.so  fa<*to  teriniuate  und  end  on  \ioUtion  i>l  a.  ^ 
of  the  pro\ i.siniiM  her<*of  by  any  per-^Mi  or  us.o iciatiou  or  <N>r|MjrHtii»n  riH*fi\iinf  n.'- 
b<'n«»fits  hensii  or  failtire  to  n>nu»ly  with  the  proVLnmi.-* «  f  ihij*  act.  and  Uie  ."^i**  rri.»r\ 
of  Uie  Interi'-r  is  auth<iri/j*<l  tn  clechire  muh  t'nrfeiture  and  to  enfonv  the  iwnio 

Skc.  4.  Th:it   nnihiit^;  in  thi^  act  ^hall  a'ith"ri/e  -ijch  ci»mj«any  lo  occupy  -v  fi 
richt  of  way  i*\'ept  i^r  tUv  pur|>o-.«»M  ni"  ^ai«l  H\Hf«»r  «*oiHiuit.  tarrnl.  of  ditch.  **  «»••.'' 
htru<'ture-  and  iM-(Mi))ancii>**  p«Tniit(<Ml   hiTi'iinder.  and   (Ih^u  onlv  'mi  fur  *«  ma\    i" 
n«M-c?«.sir\  lor  tlie  c«»n-tnict)<in,  maintenance,  and  care  ilitrtMti  ar.d  the  ai>i»n»f)rLAi    i. 
re^'rvnirii  v    and  beneficial  u-e  III  -uch  uaf'T*  or  I'ltN-tnc  p«.wtr  i:«'nfrit«*l  ih  ••• '-^ 

Skc.  .*».  Thai  •  ucli  ri;:ht  of  \\ay,  oriuj-atinn,  anl  u^**  a^-  ih  in  thi"  act  a'ithon.*»«I  i» 
grant'Ml  upon  ihi*  condilion  that  -u*  h  cniiipanv,  it-  ■.uiMM**'«M»r*  or  »i— ign*.  vIiaU  i  »•• 
to  the  I  niti'<l  Stat«*^  <  io\crnrnent  tin*  mark<>t  \alMe  ni  aU  timb(*r  or  wimmI  ctii  iir  rem  >\  •  <i 
from  any  "^urh  ritrlit  <»f  way  or  r»'-"'r\oir  s  te  or  a  Ij.ut^nt  lainU  at  tht»  time  uf  vi^i^' :: 
and  Iteiop'tlie  n>inii\al  tli.reni,  and  a-  U\*^\  !»y  the  S«'cr«»t;iry  oi  tin*  Irit.*n<»r.  ainl  .' 
fi'f.ill  lu'i  l«  in*  hi-l<d  uiifiin  m<  h  ana'  orriirht-uf  wavor  n»~er\oir  ■•it»-«.  not  !•••*  t'  i"i 
$1  :!■'>  per  ;w  r«'  nor  nmre  ihiii  f-'n  im  r  ;ur  •.  to  be  lixi-d  bv  the  .*^«tn'l*ir\'  t»l  the  Inti  r"  r 
an<i  \Kwi  at  tie*  linii*  the  map  i>r  mi'i^  pro\  kIimI  in  >M*ctiMn  tuo  herco?  are  fd««l  /Vo.  •  •.  • 
That  Inr  riirht  •  (»i  way  vm  lu-ndy  lor  purpo-.  -  oi  irritratioh  there  -hall  be  itt>  ch*'.  • 
inip«»^«*«l  f»>r  ni.iJiTial,  earth,  -ii-ni*,  or  tnoltrr.  or  ure.i»  or  other  U"h««. 
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Sec.  6.  Tliat  such  rights  of  way  and  us&n  are  granted  upon  the  condition  and  sub- 
je«*t  to  the  re(«ervation  tliat  at  all  times  during  the  ut^  and  enj^ovment  thereof,  and 
of  the  water  so  appropriated  and  used  in  connection  therewith,  the  service  and 
('barges  therefor,  including  all  electric  po^ver  generated  or  used  in  connection  there- 
with, shall  he  subject  to  the  regulation  and  control  of  the  State  within  which  the 
same  is  situated  and  used  and  Bubj[ect  to  the  fixing  of  the  rates  and  charges  for  the 
iiJH*  thereof  by  su'h  State  or  under  its  authority. 

Skc.  7.  That  the  right  of  way  and  appurtenances  hereby  granted  shall  continue 
M>  long,  and  so  long  only,  as  the  grantee,  its  succeasors  or  assigns,  is  and  remains  en- 
titled to  the  appropriation  and  beneficial  use  of  the  water  so  appropriated  or  reeer- 
voired  or  used,  ana  whenever  such  right  to  the  use  of  such  wat«r  shall  cease  the  right 
ot  way  so  granted  shall  immediately  revert  to  and  vest  in  the  United  States,  subject, 
however,  to  the  prior  right  of  the  person  or  corporation  in  whom  the  right  to  such 
water  shall  have  vested,  and  who  shall  be  entitled  to  the  use  and  enjoyment  thereof, 
to  apply  for  and  acc]uire  the  rights  of  way  and  appurtenances  so  granted,  needed, 
and  u.se<l  in  connection  wnth  the  appropriation  ana  use  of  such  water:  Provided  also. 
That  if  such  water  right  is  entirely  lost  or  abandoned  or  forfeited,  thereupon  aiicn 
rights  of  way  and  appurtenances  so  granted  shall  immediately  revert  to  and  vest  in 
the  United  States. 

Sec.  8.  That  any  of  the  persons  or  corporations  referred  to  in  this  act  ma}^  construct 
and  maintain  necessary  roads  and  trails  over  any  of  the  lands  referred  to  in  this  act 
for  use  in  connection  u  ith  the  construction  and  operation  of  the  works  and  appur- 
tenances herein  provided  for,  with  like  privileges  in  connection  with  the  use  of 
materials,  earth,  and  stone,  for  the  construction  and  maintenance  thereof;  and  such 
roads  and  trails,  when  constructed,  shall  be  subject  to  the  free  use  of  the  grantee, 
successors  and  assigns,  and  also  subject  to  the  officers  and  agents  of  the  Government 
of  the  United  States  and  all  persons  who  may  desire  to  use  the  same.  All  lands  over 
which  said  roads  or  trails  pass  shall  be  subject  to  the  right  of  way  therefor,  and  if 
disposed  of,  shall  be  disposed  of  subject  thereto.  ^ 

Mr.  MoNDELL.  This  is  a  general  right-of-way  act  intended  to  super- 
sede particularly  the  act  of  1891  and  the  act  of  1901,  and  to  apply 
to  rignts  of  way  for  the  use  of  water  for  any  and  all  purposes.  People 
who  are  not  familiar  with  the  right-of-way  act  of  1901  or  the  history 
of  its  enactment  have  wondered  why  away  back  in  1901  we  depafteci 
from  our  past  practice  with  regard  to  right-of-way  acts  and  gave  a 
revocable  permit.  Well,  even  at  that  early  period,  13  years  ago, 
there  was,  m  certain  quarters,  a  very  considerable  demand  for  legi^a- 
tion  which  would  give  the  Federal  Government  very  much  greater 
control  that  it  had  theretofore  over  power  development.  In  other 
words,  there  were  a  good  many  people,  or  a  considerable  number  of 
exceedingly  active  and  quite  innuential  people  demanding  then,  as 
now,  that  the  Federal  Government  should  take  control  of  power 
development  and,  in  the  desire  to  secure  some  legislation  on  the  sub- 
ject, those  who  did  not  approve  the  revocable  permit  gave  way  and 
the  law  was  passed  as  a  concession  to  that  sentiment. 

People  will  say  that  we  should  not  restore  the  power  sites  to  the 
public  domain,  because  the  Federal  Government  then  would  have  no 
control  over  power  development  except  such  as  it  secures  through  the 
act  of  1901,  and  would  not  have  any  at  all  if  the  parties  secured  a  fee 
title  to  the  lands  which  thev  were  to  utiUze. 

There  is,  I  think,  some  reason  for  the  fear  of  monopoly  in  our  power 
development  some  ground  for  the  fear  that  through  monopoly  of 
the  opportunities  over  wide  areas  charges  may  be  unduly  high. 

Senator  Smoot.  That  would  be  only  in  cases  where  there  was  not 
a  public  utilities  commission  within  the  State,  would  it  not  i 

Mr.  MoxDKLL.  Yes.  And  really  the  question  that  divides  us  is 
largely  a  question  of  regulation.  It  is  not  the  only  question  on 
which  there  is  a  division  of  opinion,  because  there  are,  unquestionably, 
some  people,  and  in  Government  departments  particularlv,  who,  in 
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rule  of  riparian  rights.  The  right  of  the  people  to  control  any  aii-l 
every  use  of  water  is  bottomed  on  the  fact  that  the  people  ovn  thi^ 
water,  and  that  the  only  right  that  anyone  acquires  in  water  is  t'tw 
right  of  user.  The  Stat<^  representing  the  people  as  a  whole,  owniri^ 
the  water,  granting  the  right  to  use  it  at  a  certain  definite  plar^*  f<*r 
a  specific  purpose,  it  follows  that  the  right  of  the  State  to  rontP»< 
the  use  of  that  water,  to  sav  what  the  charges  and  conditions  of  u^- 
shall  be,  can  not  be  successfully  questioned. 

If  we  were  legislating  for  the  Now  England  States  or  Arkaikuts*  Mr 
Alabama  it  is  possible  there  might  be  some  question  whether  or  ii«»i 
the  people  developing  water  power  on  the  lands  they  own  would  In- 
subject  to  the  State  control  ui  all  things.  I  do  not  say  there  is  auy 
question  about  it,  but  I  am  just  suggesting  that  there  might  bo  .1 
question,  because  in  that  territory  tne  right  of  appropriation  is  n«»: 
recognized,  and  therefore  there  is  not  the  same  State  control  over  ih*'* 
use  of  water.     Any  riparian  owner  desiring  to  use  waters  for  the  pur- 

{)ose  of  developing  power,  so  long  as  he  utilized  the  water  on  his  own 
and  and  returns  it  to  the  stream,  has  the  right  to  do  so  and  dofts  not 
ask  the  State  or  the  community  for  the  right  so  to  do.  There  may 
therefore  be  some  question  about  the  power  of  such  a  Stati*  or  vtuit- 
munity  to  fully  control  the  use  of  water,  but  in  all  the  region  to 
which  this  bill  applies — where  the  first  step  to  be  taken,  that  i»f 
securing  the  right  to  use  the  water,  must  be  taken  in  accordance  wit-i 
the  State  laws,  and  under  the  State  j  urisdiction  and  control — it  foll<»w'% 
that  there  is  no  doubt  or  (question  aoout  the  right  of  the  StaU»  to  a^ii- 
trol  rates  and  charges  and  the  operations  of  every  sort  and  kind.  aii<J 
that  in  addition  to  the  power  of  the  State  as  a  sovereign  |4)  ion- 
trol  generally  corporations  within  its  borders.  Therefore,  in  n:y 
o])inion,  the  (and  of  legislation  I  have  suggested  may  not  l)e  nece?«»ar>- 
but  if  there  be  any  doubt  about  it  in  the  mind  of  anyone,  if  there 
be  any  question  of  the  right  of  the  State  and  community  t4>  «iap4»r- 
vise  and  control,  that  can  be  readily  settled  by  simply  providing  th.ni 
so  far  as  these  lands  now  withdrawn  are  concerned  and  so  far  as  all 
public  lands  are  concerned — I  do  not  see  any  objection  to  writing  it 
.mto  every  patent  that  is  issued,  if  it  is  necessary  if  the  lan<b*  urw* 
used  for  power  puri>oses  and  those  so  using  deny  the  right  of  the  Stnt«* 
to  control,  that  denial,  when  proven  in  a  eourt  of  comiwtent  Jurbi«li'  - 
tion,  shall  result  in  a  forfeiture  of  all  clftim  or  title  to  the  land. 

The  enactment  of  legislation  of  that  characU»r  wouhl,  it  S4H»ni.H  lo 
me,  entirely  remove  any  fear  that  those  aenuiring  land  fn>m  lh#* 
Ihiited  Staters  might  use  that  land  for  the  (levelopment  of  pon rr 
and  «Ieny  the  right  of  the  State  to  control.  We  would  ntill  ne«'<i  n 
proper  right  of  way  net,  iMvause,  in  the  main,  peoide  develoMinj 
water  power  do  not  acquire  the  land  aceordinir  to  tiie  publi(*-lii':M 
«ur\'eys.  Ordinarily  there  is  no  way  in  whirh  they  ran  legally 
acfiuire  the  land  imder  the  publie-land  laws.  People  si»eking  tlu»^- 
riglits  need  a  right  of  way  act,  and  we  are  confronted!  with  the  dilh- 
culty  whi<'h  arises  out  of  the  fact  that  the  right  of  way  act  of  VM\\ 
simply  grants  a  revocable  permit,  and  th4)Ht»  who  are  proposing  t«» 
develop  in  a  large  way  do  not  feel  safe  in  pnueefling  under  a  n<vtM*Hl»h* 
permit. 

As  I  said  a  moment  ago,  in  the  bill  to  which  I  have  called  v<Mir 
attention  I  provide  for  a  ritrlit  of  w.iv  which  shall  be  perpetual.  This 
wa**  intended  to  take  the  |)lare  nf  our  pn»sent  right  of  way  acts,  par- 
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tictilarly  the  two  general  acts  which  have  to  do  with  rights  of  waj 
for  the  use  of  water  for  irrigation  and  for  power  development.  This 
act  of  mine,  like  all  of  our  nght  of  way  acts,  is  a  ^ant  of  a  right.  It 
differs  from  the  bill  under  consideration,  which  is  siniply  a  grant  of 
power  or  authority  to  the  Secretary  of  the  Interior.  My  bill  proposes 
a  grant  of  right  of  way  to  those  who  comply  with  the  conditions  of 
the  act.  Those  applying  must  show  their  right  to  divert  and  use 
iw^ater  of  the  State  at  the  point  and  for  the  purpose  contemplated. 
The  bill  provides  for  pajrment  for  the  lands  and  for  timber  and 
material  taken  from  the  public  domain,  except  in  cases  of  the  use 
of  water  for  irrigation. 

An  important  provision  of  this  proposed  legislation  is  section  6: 

That  Buch  rights  of  way  and  uses  are  granted  upon  the  condition  and  subject  to  the 
reservation  that  at  all  times  during  the  use  and  enjoyment  thereof  and  of  the  water 
80  appropriated  and  used  in  connection  therewi^  the  service  and  chaiges  therefor, 
induding  all  dectric  power  generated  or  used  in  connection  therewith,  wall  be  sub- 
ject to  the  ropilation  and  control  of  the  State  within  which  the  same  iff  situated  and 
used  and  subject  to  the  fixing  of  the  rates  and  charges  for  the  use  thereof  by  such  State 
or  under  its  authority. 

And  the  right  of  way  shall  continue  so  long  as  the  parties  comply 
with  the  conditions  oi  the  grant  and  do  not  question  the  power  of 
the  State  to  control  in  every  possible  way. 

Senator  Robinson.  Under  that  provision,  where  power  is  gener- 
ated in  one  State  and  transmitted  into  another  for  use,  which  State 
would  control  the  rate  ? 

Mr.  MoNDELL.  The  State  in  which  it  was  used. 

Senator  Robinson.  Would  not  that  be  liable  to  create  conflict 
where  the  same  power  company  was  transmitting  power  for  use  in 
more  than  one  State?  Suppose  the  people  of  one  State  should  fix  a 
rate  which  was  very  much  lower  than  the  rate  which  the  other  State 
should  fix:  might  not  that  occur?  Might  not  conflicts  occur?  This 
is,  in  effect,  a  delegation  to  the  State,  or  a  waiver  of  the  right  of 
Congress  to  regulate  interstate  rates,  or  rates  as  to  po^'er  transmit- 
ted irom  one  State  into  another,  if  that  power  exists. 

^fr.  Mondell.  I  do  not  believe  that  electric  energy*  passing  over  a 
State  line  becomes  interstate  commerce  any  more  than  a  migratory 
bird  does  when  it  passes  over  a  State  Une.  Congress  has  said  that 
the  migratory  bird  does  in  such  event  become  intci-state  commerce: 
but  I  am  still  of  the  opinion  that  it  does  not,  and  I  am  rather  inclined 
to  think  that  electric  energy  passing  across  a  State  line  does  not 
become  interstate  commerce. 

Senator  Robinson.  You  do  not  think,  then,  that  in  the  exercise 
of  this  power  to  regulate  commerce  Congress  has  the  power  to  regulate 
rates  for  energy  transmitted  from  one  State  to  another  ? 

ilr.  Mondell.  I  think  that  Congress  might  do  it  in  the  way  pro- 
posed in  this  bill. 

Senator  Robinson.  But  I  mean  in  the  exercise  of  the  power  to 
regulate  commerce.    That  is  the  question  I  am  asking. 

Mr.  Mondell.  I  hesitate  to  give  as  good  a  lawyer  as  ray  friend 
from  Arkansas  an  opinion  on  a  legal  question. 

Senator  Robinson.  I  want  to  get  your  viewpoint.  It  is  clear 
from  the  provisions  of  the  bill  that  if  tnat  power  exists  in  Congress 
you  waive  it  by  the  express  provisions  of  tno  bill,  because  you  say 
it  shall  be  controlled  by  the  State. 
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have  suggested,  which  shall  take  the  place  of  the  present  statut4^,  **r 
by  amending  the  statute  of  1901,  embodying  in  that  the  section  » 
which  I  have  read,  under  which  the  right  is  conditioned,  as  woukl  U* 
the  patents  in  these  other  cases,  on  the  full  and  complete  n*c4>gnition 
of  the  ri^ht  of  the  State  to  control,  and  the  thing  is  done. 

Now,  if  that  was  done,  there  would  be  no  doubt  but  what  tbr 
people  would  be  protected,  unless  we  are  to  go  on  the  the<»ry  thac 
the  people  are  not  capable  of  protecting  themselves  and  will  n<»* 
protect  themselves  when  they  liave  the  power,  and  will  all<»w  ihrni- 
selves  to  be  robbed  -  will  allow  themselves  to  be  imp<ised  upon.  I 
do  not  think  we  can  take  that  positi(m.  That  is  equivalent  to  den>  • 
ing  the  capacity  of  the  people  for  self-government.  If  that  is  denies: 
if  the  people  can  not  govern  themselves  locally,  I  do  not  lioUeve  tht 
Federal  Govermnent,  in  the  long  run,  can  protect  them. 

So  much  for  that.  I  want  to  take  up  for  a  few  minutes  sonio  «-r 
the  details  of  the  bill,  unless  the  committee  has  somebody  else  ihi% 
desire  to  hear  from.  I  hope  you  will  let  me  know,  as  I  do  not  vari*. 
to  take  up  more  of  your  time  than  you  can  spare. 

Senator  Robinson.  Senator  Jones  wants  to  be  heard,  and  y^^ 
want  to  hear  him. 

Senator  Smoot.  Mr.  Chairman,  I  think  that  you  ought  to  ^ve  4Mi* 
to  the  Associated  Press  notice  that  the  committee  will  begin  hear- 
ings upon  the  leasing  bill  on  a  certain  day.  We  ought  to  agree  up4.r: 
that  date  now. 

(Informal  discussion  followed.) 

Senator  Thomas.  Just  a  moment  before  the  speaker  nnK'4»ods.  1 
am  obliged  to  leave  at  11  o'clock,  but  I  am  coming  bac*K  as  s4Hm  ik«» 
possible.  1  have  an  editorial  from  the  Daily  Mining  and  Finamjal 
Record,  written  by  the  editor,  Mr.  Charles  J.  Downey.  Thin  L<  « 
Denver  publication.  The  editorial  has  rc»ference  particularly  to  tht 
subject  matter  of  the  bills  wliich  we  are  considering,  and  I  ask  lea^^* 
to  insert  it  in  the  record  of  the  proceedings.  It  is  short,  but  iUurm 
nating. 

The  C^HAiRMAX.  That  may  be  done,  Senator  Thonuis. 

(The  editorial  referred  to  U  kir^  follows:^ 

DiNTBK,  DeegmJtm  14.  I9i<l 
Hon.  Crarlbs  8.  Thomas, 

United  StaUi  Senator.  Waihington,  D.  (\ 

Mt  Dear  Senator:  I  should  be  gratified  if  ^ou  would  present  to  the  Public  lAi»'i< 
Committee  of  the  Senate  the  inclosed  editonal  utterance  upon  the  jpn>p<««cNl  Un«! 
leaning  policy.     It  was  published  in  the  Daily  Mining  and  Financial  Re<M>nl  nf  0<  *.^ 
ber  7.  1914.  and  rcpresenta  the  best  exprmsion  of  the  views  which  thi*  ufBce  at.*: 
myself  personally  hold  upon  the  subject.     It  is  brief  and  to  the  point. 
\  ery  sincerely, 

(*HAA    J     I>OWNft% 
TBI   AMKKICAN    RMriRB. 

The  foundation  stone  of  the  Americun  empire  Wiu>  laid  in  \\  iv-hiugtou  v«^ti*nUy  %\\*  m 
the  conference  committee  of  the  two  Houm^m  of  <*onirri»Hii  uitmnmI  uikhi  the  t«Tmii  <»f  ih«» 
Alaska  coal-leatdng  bill,  which  will  now  go  to  the  PrenitUMit  Uw  \\U  inovitAblr  Mim* 
ture.  Neither  paMcionate  oppoHition  nor  iiu<('foctual  coninlaiut  t-an  add  grace  t^t  ih«- 
•cknowloiigmeut  of  defeat.  Accepting  the  will  of  the  imiustri.il  und  ti  nan  rial  tMm«>- 
of  the  Kuf4t.  which  controls  our  FiMleni)  iilcuN.  the  WcM  hiLi  nothiiiir  remaining  i»tit  *.. 
refle<*t  up<m  the  historical  Kignifi(*iin(*e  of  this  revolutionary*  precedent,  upon  whi«  h 
Msa^s  may  be  written  under  the  title  of  "The  New  Tyranny  ^ 

Wliat  is  meant  by  this  "exp<'riini'nt "  in  Kodoml  land  leasing?    Simnly  this     \ 
division  beta'ecn  the  system  of  land  t^niirt'sof  the  ohli*r  i'omnion weal t lis  and  tr** 
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«>*stein  of  land  tenures  of  the  new.    As  yet  it  affects  onlv  an  outlying  province  of  tlio 

Ignited  States,  but  reliance  upon  that  pretext  is  so  muen  cheap  claptrap  in  the  lig^ht 

of  the  fact  that  additional  measures  are  already  waiting  to  impose  similar  disabilities 

upon  the  land-tenure  system  of  the  whole  West.    \Mio  knows  what  other  proposals 

«xv  to  be  found  up  the  sleeves  of  the  imperial  conjurer?    Arising  from  this  division 

betvrcK^n  systems  of  land  tenure  there  will  some  day  appear  great  social  divisions  of  a 

more  <lramatic  nature.    With  no  claims  to  the  gift  of  prophecy,  but  with  only  a 

knowledge  of  histoiy  and  of  the  philosophy  of  history,  we  set  down  that  prediction 

-with  as  much  confidence  as  we  would  Jinounce  the  appearance  of  a  dog  star  to-ni^ht. 

>\lion  ('ongreaa  shall  see  fit  to  nationalize  all  the  productive  coal  lands  of  the  United 

States,  whicn  means  those  of  Pennsylvania  and  Illinois,  as  well  as  those  of  Alaska  and 

\  ^olorado,  it  v^dll  be  appropriate  to  discuss  the  wisdom  of  (governmental  landlordism. 

So  If^oig  as  there  is  to  oe  an  old  system  of  land  tenures  for  the  East  and  a  new  system 

for  the  West,  we  must  decline  to  regard  it  as  a  fair  question  between  reasonable  men. 

What  if  the  West  should  take  the  East  at  its  own  measure  of  economic  wisdom,  and 

join  with  the  political  leaders  of  the  workingmen  to  overthrow  the  traditions  of 

property  in  New  York,  Massachusetts,  and  Pennsylvania?    There  is  no  argument 

between  unequals.     Only  free  men  can  take  counsel  one  of  another.     Disrupt  the 

iiAiform  economic  status  of  neighbors  and  vou  start  a  feud. 

In  the  last  hours  of  the  conference  over  the  Alaska  coal-land  bill  a  provision  which 
set  a  maximum  limitation  of  5  cents  a  ton  royalty  was  removed,  while  the  Secretary 
of  the  Interior  was  given  certain  discretionary  powers  as  a  substitute  for  mandatory 
duties.  To  one  who  will  reflect  upon  the  subject,  it  should  be  verv  clear  why  these 
things  are  doue.  They  are  intended  to  place  the  land  tenures  of  tine  West  in  a  pre- 
carious situation  with  respect  to  the  aj^ents  of  that  industrial  autocracy  which  is  to 
dominate  western  affairs.  If  at  anv  time,  for  example,  it  becomes  necessary  to  the 
interests  of  the  Empire  to  restrict  the  development  of  the  West,  discretionary  power 
will  be  lodged  where  it  can  not  be  reached  by  statute  or  by  the  courts. 

A  treacherous  pretext  for  the  removal  of  the  5-cent  limit  upon  royalties  was  that  the 
Government  must  by  this  means  be  reimbursed  for  the  construction  of  the  Alaska 
railways.  This  reasoning  is  in  every  way  analogous  to  the  arguments  of  the  advocates 
of  internal  improvements  about  the  year  1820.  The  fathers  of  our  modem  industrial 
autocracy  had  fallen  so  much  in  love  with  the  war-revenue  measures  of  1812,  because 
of  the  protective  quality  of  the  import  duties,  that  they  had  to  find  a  way  of  spending 
the  revenue.  The  historical  issue  of  internal  improvements  was  thus  created.  We 
find  the  echo  of  it  to-day  in  the  construction  of  Government  railroads  in  Alaska.  It  is 
so  necessary  to  protect  the  infant  industries  of  Pennsylvania  and  New  York  against 
the  development  of  the  West  that  new  ways  must  be  found  to  spend  the  revenue  from 
our  public  lands. 

Restriction  of  western  development  is  the  watchword  of  the  hypocritical  conserva- 
tion policy.  This  policy  was  invented  as  a  cloak  for  autocratic  ana  imperial  rule.  It 
has  no  defense  except  uie  dubious  one  that  the  American  Empire  is  necessary.  If 
this  be  true,  let  us  be  frank  with  ourselves  and  prepare  for  the  dictator. 

Mr.  MoNDELL.  Mr.  Chairman,  I  think  that  I  have  made  it  quite 
clear  that  in  my  opinion  this  bill  is  fundamentally  wrong,  that  it  does 
not  appn)ach  the  subject  in  a  proper  way.  My  opinion  is,  there  is 
no  way  in  whirh  ^"ou  could  amend  tne  bill  to  make  it  a  proper  piece  of 
legislation  touchmg  this  subject,  a  workable  piece  of  legislation,  or  a 
satisfactory  piece  of  legislation,  or  one  that  would  encourage  the 
development  of  water  power  on  the  public  lands.  But  assuming  that 
the  committee  mav  conclude  to  report  something  somewhat  alonff 
the  lines  of  this  bill,  I  want  to  call  attention  to  what  the  bill  is  as  I 
see  it. 

One  curious  thing  about  this  bill  is — and  in  that  respect  it  is  differ- 
ent from  any  other  legislation;  that  is,  it  is  different  from  anything 
that  we  have  ever  put  on  the  statute  books  heretofore,  so  far  as  I  can 
recall — it  does  not  anywhere  confer  a  right  or  a  grant  or  an  oppor- 
tunity to  any  American  citizen.  It  is  simply  a  grant  of  power  to  the 
Secretary  of  the  Interior.  No  one,  no  matter  what  his  equities  might 
bo,  how  good  a  showing  he  might  make  of  his  financial  abiUty  to 
develop,  or  of  his  good  faith,  <*oiud  ever  be  sure  of  securing  any  rights 
under  the  bill.  It  is  true  that  the  Secretary  might  promulgate  general 
regulations  which  would  bind  him  to  grant  or  to  make  a  lease  with 
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We  must  not  lose  sight  of  the  conditions  under  which  wat«r  p<v%  -* 
development  is  canied  on  in  the  country  where  the  light  of  *pprv 
priation  is  recognized.    The  only  people  that  can  utilize  these  ng*  .* 
of  way  or  make  these  leases  are  the  people  who  have  the  right  m  :: 
the  State  to  use  the  water.     After  all,  tlio  {Secretary  of  the  In;*r. 
has  not  the  unlimited  authority  and  control  which  tliis  bill  mo.   . 
seem  to  give  him.     He  can  not  have,  in  the  nature  of  things.     ' 
might  lease  a  piece  of  ground  to  Bill  Smith  on  condition  that  I 
would  develop  water  power  at  that  point,  but  if  Bill  Smith  iiui  : 
have  the  right  to  use  the  water  there  would  immediately  be  a  co: : . 
between  Bui  Smith  and  the  man  who  did  ha\e  the  right  to  the  •-•■• 
of  the  water,  and  I  do  not  know  what  the  Federal  (.lovemnient. 
the  Secretary  of  the  Interior,  under  this  law,  in  a  case  of  thai  L^- 
w^ould  attempt  to  do. 

1  do  not  believe  tlxat  under  any  legislation  which  may  bo  en*.  * 
with  regard  to  tlio  development  of  water  power  the  letferaJ  (m/ la- 
ment sliould  attempt  to  secure  any  consiuorahle  amount  of  rovf  r. 
It  is,  perhaps,  proper  that  wo  depart  from  our  past  polirv  of  « 
charging  a  nommal  Hum  or  making  no  charge  at  all  for  cortiuu  Au-    - 
of  rights  of  way.     The  hill  that  I  liavo  referred  to  nrovid«»  f«  • 
reasonable  pric<f  for  the  lands  used  and  tiie  timber  taken.     Hut  * 
bill  before  us  evidently  contemplates  that  those  entorj»rises  »iij 
the  course  of  time  produce  a  very  considerable  revenue  or  in« « 
to  tlie  Federal  Government,     lender  tlie  provisions  of  the  hiL 
there  was  any  considerable  amount  of  development,  the  try* 
might  be  very  largo,  because  there  is  no  limit  to  tne  power  of  the  ^   - 
notary  of  tlie  Interior  to  load  onto  these  corporations  and  ont4M|. 
such  charges  jus  he  sees  lit,  and  it  Is  not  to  be  based  on  anythiiii:  ; 
tlioj'edoral  (lovernriient  contributes  to  the  enten)rise. 

it  is  proposed  that  the  Federal  (lovernment  snail  go  into  a  > 
where  it  has  nothing  but  some  land  of  but  httle  value.     Thfro  r 
bo  in  that  State  an  enterprise  with  an  investment  of  $10.iiiMi  i 
That  enter|)rise  may  not  touch  the  public  land  e:  cent  at  ^4»Il.e  ]>*' 
where  certain  of  its  wires  or  one  of  its  tran^^mi'-*^ ion  lines  rua«*  u<  -•   - 
public  hind.     It  miglit  run  across  public  hind  only  a  rod  nxf^"-  ■ 
corner  of  a  quarter  se»  tion;  hut  if  the  enteipii^e  at  any  point  tou« 
the  public  domain,  tliough  otlierwiso  it  niuy  he  entiielv  sennralo  fr* 
it,  tiie  Secretary  lias  the  right  to  lay  as  inudi  of  a  buruen  tm  t 
enter])rise  as  tliou*:li  its  very  existence  dei)ended  on  the  riglits  u ' 
the  Federal  (lovernment  granted.     That  certainly  is  not  an  wjuif . 
arrangement,  and  the  only  theory  on  whicli  it  can  be  sugjr<*>tc. 
that  the  Federal  (Jovernmcnt  has,  as  I  said  a  moment  iigt>,  the  n.* 
to  go  into  the  State  and  h»vv  :mi  inequitable  excise  tux.     The  vht  • 
which  the  Secretary  of  the  lnt(»rior  wouhl  lay  upon  an  ent4U|' 
would  be  based  u])on  the  j)ower  de\«'lopnient.  and  ho  would  take  i: 
consideration  the  cost  of  the  enterpri^^e,  or  the  estimated  civ^^t  t»f    *. 
The  estimated  cost  might  he  more  or  less  than  the  entire  c(wt  imi  .'t 
developed. 

Senator  Works.  This  bill  does  not  proceed  upon  that  theory,  «1  * 
it,  Mr.  Mondell?  It  is  based  on  the  amount  oi  power  de\elo*|>ed  .* 
it  not  ? 

Mr.  ^^ONl>EU.  It  is  based  on  the  amount  of  power  develone<l,  b 
if  we  lire  to  get  the  \iew  of  the  h'ecretnry  of  the  Interior  irom  • 
expressions  o?  the  department  oHiciids  that  have  been  heard^  t!  •  v 
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linve  a  theory  that  the  charge  would  not  be  the  same  in  every  case. 
1  ti  f acty  it  might  be  very  much  greater  in  one  case  than  in  another. 
Whether  that  charge  would  be  based  on  the  cost  of  the  development 
und  be  more  in  the  <^ase  of  a  plant  costing  a  great  deal  of  money  than 
ill  the  case  of  one  costing  less,  or  whether  the  charge  would  be  greater 
in  case  the  estimated  development  cost  per  horsepower  was  low  than 
ill  case  it  was  high,  is  something  that  we  con  not  determine.  We 
can  only  judge  what  might  be  done  by  what  has  been  said  by  the 
ofllcials  of  the  department.  But  in  any  event  it  is  proposed  to  lay 
a,  heavy  tax  on  western  commimities,  based  on  the  use  of  the  water 
'which  belongs  to  the  communities,  and  having  no  relation  at  all  to 
what  the  Federal  Government  may  contribute  to  the  success  of  the 
€*nterprise.  An  enterprise  might  pay  just  as  much  which  is  now 
opijratmg  and  which  100  years  or  50  years  or  10  years  from  now  might 
need  to  iise  a  small  part  of  the  public  domain  for  a  transmission  line, 
ns  an  enterprise  that  ffoes  upon  the  public  domain  and  proceeds  to 
build  its  enterprise  all  on  tne  public  land,  and  through  the  oppor- 
tunities which  the  Federal  Government  offers  and  contributes. 

It  is  evidently  contemplated  that  largo  sums  will  ultimately  be 
-worurcd  in  this  way.  Of  course,  those  sums  will  ultimately  have  to 
he  paid  by  the  consumer.  It  is  idle  to  say  that  the  consumer  will  not 
ultimately  be  required  to  pay  whatever  the  Federal  Government 
rcM'oives, 

Senator  Works.  One  of  the  objections  to  this  bill  that  appeals  to 
mo  most  strongly,  Mr.  MondeU,  is  the  objection  that  the  amount 
to  be  charged  is  based  upon  not  the  value  of  the  land  or  the  value  of 
the  use  of  it,  but  is  based  upon  something  that  is  furnished  bv  the 
State  and  belong  to  the  State,  namely,  the  quantity  of  power  tnat  is 
developed  by  the  use  of  the  water  that  bolono^s  to  the  State. 

Mr.  MoNDELL.  There  is  no  question  but  what  that  is  one  of  the 
fundamental  objections,  Senator,  that  the  Congress  is  assuming  the 
ri^ht  to  levy  a  tax  on  water-power  development  in  every  case  where 
m  that  development  the  public  lands  are  used  at  all,  and  it  is  con- 
templated that  charge  will  not  be  based  on  anything  that  the  Federa 
<  icivernment  contributes  to  the  enterprise,  but  is  based  entirely  on  the 
power  that  the  Federal  Government  attempts  to  seize  by  reason  of  the 
fact  that  somewhere  along  the  line  of  development  a  Uttle  of  the 
public  land  may  be  needed  for  the  enterprise. 

Sc»nator  Steruxg.  Your  contention,  Mr.  MondeU,  is  that  here  the 
(iovernment  assumes  to  lease  water  power? 

Mr.  MoNDELL.  It  does.     That  is  what  it  really  does. 
Senator  Sterling.  Wliereas  all  it  has  to  lease  is  the  land  on  wliich 
the  water  power  may  be  situated? 
Mr.  MoN DELL.  That  is  it. 

Senator  Works.  In  other  words,  the  Government  is  seeking  to  levy 
u  tax  upon  the  use  of  the  water  wliich  belongs  to  the  State. 

Senator  Sterling.  Let  me  ask  this  now:  Could  we  assume  that  aU 
the  Government  has  is  the  land  and  that  it  has  the  right  to  lease  that 
land,  but  that  it  may  regulate  its  charge  for  the  land  somewhat  bv 
the  amount  of  water  power  developed,  taking  the  water  power  devel- 
oped by  the  use  of  tnat  land  as  tne  measure  for  the  charge  for  the 
land  ? 

Mr.  MoNDELL.  I  do  not  think  the  Federal  Government  would  be 
justbSed  in  that  kind  of  a  holdup.     If  a  private  party  were  to  do  that, 
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the  commnnity  would  condemn  it  as  a  pure  holdup.  A  prhrata  p«rt> 
mi^ht  go  80  far  as  to  prey  upon  the  necessities  of  a  comnany  seek  if  c 
a  neht  of  way  which  was  essential  to  a  part  of  its  devetfopment  ar>>. 
might  charge  a  very  laM;e  price  for  a  piece  of  land.  In  my  Stat«?-  1 
do  not  know  how  true  that  is  of  the  West  generally — that  could  n-^t 
be  carried  to  any  considerable  extent,  because  the  right  of  eminptj* 
domain  could  be  exercised  to  condemn  the  property.  The  njsht  f 
eminent  domain  can  bo  exercised  to  condemn  property  for  afl  nur 

goses  in  connection  with  any  beneficial  use  of  water.  But  the  FeotTftl 
rovemmcnt  unblushingly,  or  the  (ingress,  rather,  assumes  the  rurri*. 
to  say  to  a  $10,000,000  corporation  in  California,  for  instance,  **  If  y«  :: 
cross  the  State  line,  or,  remaining  in  the  State,  it  is  necessary  to  ru'. 
one  of  your  transmission  lines  a  few  rods  over  a  pic«*e  of  worthh-v* 

Sublic  land,  wo  will  lay  such  a  burden  upon  you  as  we  would  be  jiisi>- 
ed  in  laying  on  you  if  we  owned  all  the  water  you  utilize  and  all  «'^ 
the  land  you  occupy/' 

First,  tne  fund  contemplated  should  not  be  drawn  frrnn  the  pfHi:«  - 
of  the  western  country  for  any  puri)ose. 

Second,  if  it  is  to  be  levied,  it  should  not  be  used  for  the  piirp<»-.  - 
contem])lated.  The  bill  proposes  to  turn  all  of  these  n»ceii»tB  ii.t-» 
the  reclamation  fund.  Ii  we  are  to  depart  from  a  swtem  oi  «•!**  «••' 
lands,  or  dis])osition  of  lands,  which  malces  them  taxable  lo(*ally,  ar:.l 
adopt  a  system  of  lease  under  which  they  are  not  taxable,  we  niu-t 
of  necessity,  in  order  to  be  fair  and  reasonable  and  just  to  the  rt^r':- 
munity,  provide  that  whatever  we  secure  from  those  leasts  shall  l*'» 
to  the  immediate  community  to  recompeiLse  them  for  their  loss  u: 
taxes.  The  reclamation  fund  is  serving  a  useful  puq)Ose  and  wi»  do 
not  want  to  imi)overish  the  reclanuition  fund,  but  if  we  an»  goinc  ti- 
take  from  our  communities  the  right  to  tax,  we  arc  not  just  or  f-j" 
when  we,  instiMul  of  giving  them  the  amounts  which  we  so  oblari. 
pass  it  over  to  a  f unci  which  may  be  used  in  any  State  or  in  the  far 
corner  of  the  same  State  for  the  benefit  of  a  few  people:  n>b  tJi- 
community  which  is  deprived  of  the  taxing  power  for  the  benefit  -'f 
somebody  1,000  or  500  miles  awav.  So  that  that  pn>vision  8hc>u:*i 
be  modilied,  no  matter  what  the  form  of  the  legislation  shall  bt».  .f 
there  is  to  be  any  considerable  income. 

Of  course,  uiufer  a  proper  right-of-way  act  the  right  of  way  woiil* 
be  taxable.  The  people  locally  would  still  have*  their  present  «•?- 
portunity  of  taxation. 

Section  14,  in  my  opinion,  is  quite  a  joke. 

That  nothing  in  this  art  shall  he  constntod  at  affecting  or  intended  to  afffTl  <r  t> 
in  any  way  interfere  wiUi  the  laws  of  any  State  relating  to  the  contitil,  appropriati.  - 
use,  or  (iifltribution  of  water. 

I  suppose  if  legislation  of  this  kind  must  be  had,  it  is  well  enoi:;:^ 
to  have  contained  in  it  a  provisicm  of  that  kind,  which  amountu  to  a 
declaration  that  Congress  docs  not  intend  to  do  what  it  seems  to  pn^ 
poso  to  do     <ioes  not  expect  to  <lo  what  it  attempts  to  do. 

S<Miator  Works.  If  you  give  ftdl  force  to  that  section  it  woul*: 
nullify  all  of  the  balance  of  the  bill,  practically,  would  it  not  I 

Mr.   MoNDEix.   Yes,   sir;  it  undoubtedlv   Wiudd;  and  yet   I   fi*«r 
that  that  would  not  bo  a  saving  c^lause  if  the  bill  went  into  ctte^d 
unless  the  Supreme  Court  shouluhold  tiiat  the  entire  legislation  «'.i^ 
unconstitutional. 
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Then  the  last  section  repeals  in  a  general  way  the  laws  that  are  in 
conflict  with  it.  I  think  it  would  be  ybtj  difficult  for  anyone  to  de- 
termine just  what  that  means.  Clearly  it  would  repeal  a  very  ex- 
cellent statute  that  we  now  have  under  which  the  right  to  use  water 
for  the  development  of  electric  energy  supplemental  to  irrigation  is 
granted.    We  should  not  repeal  that  law. 

As  a  matter  of  fact^  in  conclusion,  we  should  pass  no  legislation  of 
t  his  sort  at  all.  We  need  first  to  amend  our  right-of-way  acts,  and, 
if  it  is  necessary  to  make  clear  and  definite  and  certain  beyond  all 
<)uestion  the  rights  and  powers  of  the  localities  to  control  in  the 
matter  of  rates  and  charges,  that  can  be  easily  done  by  a  provision 
ifi  the  right-of-way  act  such  as  I  have  referred  to,  by  a  like  provision 
in  the  act  restoring  the  water-power  withdi?awals  or,  if  deemed  neces- 
^^TJ,  by  such  a  provision  carried  in  every  public  land  patent. 

The  section  oi  the  bill  which  provides  for  the  restoration  to  entry 
of  the  lands  included  in  power-site  withdrawals  does  not  properly 
proti*ct  those  who  may  seek  to  utilize  such  lands  for  agricultural 
I  >ur|.oses.  Under  the  terms  of  the  bill  they  mi^ht  occupy  these  lands 
ifor  many  yeais  and  extensively  improve  tnem  beiore  they  are 
needed  for  power  purposes,  and  when  so  needed  they  would  be  sub- 
ject to  complete  loss  of  their  lands  and  improvements.  The  power 
company  takinjg  over  such  lands  should  be  re -quired  to  pav  the  fair 
value  for  the  land  and  improvements,  not,  however,  including  its 
value  as  a  flower  site.  As  to  lands  now  held  by  settlers  on  power-site 
lands,  the  terms  of  the  bill  are  even  more  unfair  and  ine(]^uitable. 
In  fact,  it  is  clear  confiscation.  These  people  ac  [uired  their  rights 
befote  the  lands  were  withdrawn,  and  the  withdrawal  act  specifically 
preserved  their  rights.  The  bill  before  you  proposes  to  give  them 
a  limited  title  under  which  their  lands  and  im{)iovements  can  be 
taken  over  on  behalf  of  a  power  company  at  any  time  in  the  future 
without  compensation.  Whatever  may  be  our  views  as  to  the  con- 
liitions  mu!er  which  claimants  and  entrymen  mider  the  land  laws 
may  be  allowed  to  secure  in  the  future  lands  which  have  been  with- 
drawn, there  should  be  no  difference  of  opinion  as  to  the  justice  of 
giving  those  who  entered  in  good  faith  lands  afterwards  included  in 
a  withdrawal  a  good  title.  The  law  does  that  now,  and  patents  are 
bein^  issued.  We  can  not  legally  or  honestly  or  in  ecjuity  change  the 
law  m  that  respect. 

We  are  told  that  we  must  have  just  the  sort  of  legislation  pro- 
posed in  the  bill  which  the  committee  is  considering  because,  so  it 
IS  said,  the  water-power  development  of  the  count r3r  is  largely  con- 
trolled by  a  few  great  corporations  more  or  less  interrelated  by 
stock  ownership  or  otherwise.  This  condition  and  tendency,  we 
are  told,  is  verv  menacing  and  threatens  a  monopoly  and  a  levying 
of  unjust  and  burdensome  charges  which  can  only  be  prevented  by 
Federal  control.  Assuming  for  the  sake  of  argument  tnat  the  facte 
are  as  alleged  with  regard  to  the  tendency  to  build  up  great  enter- 
prises in  the  field  of  hydroelectric  development,  that  fact  does  not 
necessarily  constitute  a  menace  or  a  danger;  it  simply  emphasizes 
the  importance  of  public  control.  Furthermore,  nothing  in  the 
proposed  legislation  would  tend  to  chock  or  minimize  the  tendency 
toward  conu>ination  or  cooperation  and  exchange  of  current  among 
plante  and  enterprises.  It  would,  in  fact,  have  quite  the  opposite 
effect.    There  is  nothing  in  the  bill  to  prevent  the  Secretary  of  the 
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Interior  from  issuing  leases  to  those  alreadj  in  the  business  or  fn»iu 
leasing  all  of  the  water-power  opportunities  to  one  corporalioo  if 
he  saw  fit  so  to  do.  He  is  given  complete  power  and  authoriij  t- 
do  as  he  sees  fit,  and  then,  as  though  to  encouraee  the  Secretaiy  .* 
the  furthering  of  combination  and  consolidation,  ne  is  given  8|>et-  it  • 
authority  so  to  do.  He  might  allow  combinations  which  publi-*- 
service  commissions  in  the  States  might  desire  to  prevent,  in  fu«  : 
would  be  very  likely  to  do  so  with  a  view  of  securing  large  and  e««- 
nomical  development  and  use. 

It  would  seem,  therefore,  thit  iho  proponents  of  the  propo-«*<. 
legislation,  after  predicating  their  demand  for  Federal  control  on  tL- 
danger  of  monopoly  and  combination,  proceed  to  aid  and  ena»urai:' 
that  tendency  through  the  legislation  thoy  propose.    They  sccxn  : 
be  perfectly  wiUing,  even  anxious,  to  have  great  combiimiion.^  . 
this  field  provided  Ihey  are  under  control  by  a  Federal  bureau  at 
paying  lai^e  revenues  mto  the  Federal  Treasury. 

There  is  no  question  as  to  tho  necessity  for  complete  public  r««-  - 
trol  of  the  operations  and  charges  of  great  hydroelectric  cntorpri-  - 
Such  control  properly  belongs  to  the  States,  and  rather  than  takr  • 
from  the  States  the  Federal  (rovenmient  should ,  in  the  maiin-r 
I  have  suggested,  strengthen  and  fortify  that  control  in  ptksv^i  r 
title  and  granting  easements  over  the  pubUc  land.  In  th*it  way  m  - 
will  secure  the  lai^est  development,  the  best  service,  and  the  lo» .  -• 
possible  rates  to  consumers. 

I  am  very  much  obliged  to  you,  gentlemen. 

The  Chairman.  Senator  Jones  wants  to  come  here  Saturday  mtin.- 
ing  at  10  oVJock.     He  has  other  engagements,  and  that  set^nis  tL 
only  advisable  thing  to  do,  so  thit  the  committee  will  stand  »•]- 
journed  until  10  o'clock  Saturday  morning,  and  wo  will  hear  Senat4»r 
Jones  at  that  hour. 

(At  12  o'clock  noon  the  committee  adjourned  until  10  o'clock  a.  tn  . 
Saturday,  January  2,  1915.) 
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8ATUBDAY.  JANT7ABY  2.  1016. 

United  States  Senate, 
Committee'  on  Public  Lands, 

Washington,  D,  C. 
The  committee  met  at  1 0  o'clock  a.  m. 

Present:  Senators  Myers  (chairman),  Robinson,  Smoot,  Clark, 
Works,  and  Sterling. 

The  Chairman.  Senator  Jones,  we  will  hear  vou  now. 

STATEMEITT  OF  HON.   WESIET  I.  JOHES,   UNITED   STATES 
SEVATOB  FBOH  THE  STATE  OF  WASHHTOTOH. 

Senator  Jones.  Mr.  Chairman  and  gentlemen  of  the  committee, 
1  appreciate  the  courtesy  which  the  committee  has  extended  to  me 
in  connection  with  this  matter,  and  I  feel  that  the  members  of  the 
committee  are  really  more  competent  and  have  a  greater  knowledge 
witli  reference  to  these  matters  than  I  have.  But  there  are  some 
suggestions  that  I  wanted  to  make  to  the  committee  and,  in  the 
hope  that  it  might  promote  brevity,  I  have  reduced  to  writing  some 
of  the  things  I  have  to  say. 

L^islation  that  will  encourage  and  lead  to  the  development  of  our 
water-power  resources  is  of  supreme  importance.  While  it  is  prop- 
erly a  part  of  the  administration's  j^rogram,  it  is  not  a  partisan 
question,  and  we  should  consider  it  entirely  free  from  partisanship, 
and  I  am  satisfied  it  wall  have  such  consideration  from  this  committee. 

A  hasty  examination  of  the  hearings  shows  that  the  whole  subject 
has  been  ])resented  to  you  most  fully  and  ably  from  the  practical  as 
well  as  the  theoretical  standpoint,  and  I  can  not  hope  to  present 
anything  new,  but  I  may  emphasize  some  propositions  that  have 
been  advanced,  and  I  want  to  refer  especially,  later  on,  to  a  bill 
which  I  have  introduced,  and  which  is  before  you  for  consideration. 

All  agree  that  our  water  powers  should  be  developed.  All  aOTee 
that  they  should  be  developed  primarily  in  the  interest  of  the  piiblic 
We  differ  only  over  methods.  I  sometimes  think  that  we  lose  sight 
of  the  interest  of  the  public  in  our  /.eal  over  some  particular  question 
or  controversy.  I  also  fear  that  we  lose  sight  of  the  interest  of  the 
local  and  consuming  public  in  our  anxiety  for  the  [)ublic  generally 
and  its  approval. 

Considerable  feeling  also  seems  to  have  been  developed  from  time  to 
time  over  this  proposed  legislation.  More  or  less  appeals  have  been 
made  to  political  prejudices  and  selfish  bias.  Some  seem  to  think  and 
assert  that  those  who  do  not  agree  with  them  are  moved  by  sinister  and 
improper  motives.    They  seem  to  have  studied  the  question  from  such 
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an  angle  and  with  such  fixed  puq)ose  that  they  act  from  a  eramiMHl  Tv*r- 
spective  and  are  not  safe  guides  for  legislation.  I  may  be  miAtALkf. 
in  this,  as  I  am  sure  they  aro'niistaken  m  suggesting  improper  moU  Vf^ 
in  those  who  take  the  view  that  I  take. 

The  water-power  question  will  never  be  solved  properly  tlirouir- 
partisansliip  or  prejudice.  It  will  not  be  solved  by  disregarding  i..- 
opinions,  experience,  and  wishes  of  capital,  and  it  will  not  be  solvi- 1 
by  disregarding  the  rights  and  powers  of  the  National  and  State  iu  •>-- 
emments.    Development  must  come  in  one  of  two  ways — throux:'' 

Private  enterprise  or  by  public  ownership.  We  are  not  nrepan^l  ;  • 
ave  the  Xatiqnal  Government  do  it.  We  expe<*t  it  to  do  dono  f.y 
private  capital  and  individual  initiative.  Tlus  is  the  theory  of  all  our 
proposed  legislation. 

Private  capital  can  not  be  forced  into  this  devolo|  ment.  It  mu-* 
be  led  into  it  through  proper  encouragement.  Teims  fairly  reaM»!»- 
able  to  it  must  be  ;»roj  osoil  and  inducements  fairly  satisfactory  to  ;t 
must  be  hold  out  to  eidist  its  seivice  and  secuie  its  investment 
The  bill  which  I  have  inti  oducod  has  been  thiust  aside  by  some  alni«>^* 
wholly  u^  on  the  ground  that  it  is  satisfactory  to  capital  or  fourr 
people.  This  is  not  enough  to  condemn  any  bill.  Rather  shoui  '.  it 
commend  it,  because  it  would  seem  fo  solve  one  side  of  the  prol»lc;.. 
and,  if  the  interests  of  the  public  are  fully  and  carefully  guart  t**;  a 
fairly  good  solution  is  worked  out. 

Is  the  House  bill  satisfactory  to  rapitaW  If  it  is  not,  investmrfit 
will  not  be  made,  development  will  not  be  had  under  it,  and  wo  wul 
have  to  go  over  this  wiiolc  matter  a;zain.  If  capital  will  not  invi«t  und»  r 
it,  there  is  no  use  of  pjussinp:  it.  If  it  is  amended  so  as  to  be  rea5onab!v 
satisfactory  to  capital,  if  the  interests  of  tlie  public  are  p:t>tort«  ,1 
and  the  liglits  of  tlie  National  and  State  (loveinments  duly  legan'i 
I  shall  be  glad  to  suppoi  t  it.  I  shall  not  <'iscu.ss  it  before  you  excot  t 
in  an  indirect  way,  because  every  i  base  of  it  has  been  fully  j»iesentr 
From  a  hasty  reading  of  the  testimony  and  aiguments  it  seems  lb..: 
all  I  ractical  water-]  ower  men  who  have  a[  penretl  befoie  you  *:iy 
that  it  is  not  a  workable  measure.  I  may  be  mistaken,  but  1  «  u  n««' 
believe  that  a  single  one  of  the  practical  men  who,  it  has  been  AJsM'f  tf«i. 
assisted  in  the  pieparation  of  this  measure  has  come  before  you  to 
sustain  it. 

I  have  un  Icstood  tliat  in  rouneclion  with  tliis  tueustne.  win*!, 
conies  to  you  ns  a  dejiartniental  nieasuie,  ]'racticiil  uater-j  <»we!  nif! 
were  consulted  in  the  prepaf ation  of  it,  as  \\e\l  as  ex(eits  of  tit 
dej)aitnient.     An',  as  I  say,  1   niny  be  mistaken,  but   I  have  n^'t 
found  nnv  !)'.'i<*tir'd  nuui  l>ef»»re  vour  conunitlee  wIh)  a*i*»isted  in  tf  •• 

1)reparati(»n  nl  this  d(»pi»rtini'nttil  niensure.  If  I  am  mistid^en  in  tb.tt 
would  like  vny  iniK'li  to  know  it.  It  does  seem  to  me  t'lal  if 
practical  u Site; -j)o\\er  men  assisted  In  tlu*  piej>aration  (»f  tbi>  mvi  ^n:v 
they  ou^ht  to  come  before  this  committee  and  |  oint  out  why  tlu\v 
think  it  is  a  wo'LaMe  pioposition. 

Senator  ^MooT.  I  exiui'ssnl  the  same  opinion,  Senator,  eaily  \v 
the  I  rocee  :ia':>:  but  tin*  department  hi.s  not  had  any  one  bee  ft*: 
the  T  urpo.se  of  pointing  out  why  it  i^  a  uoikaMe  bill  ^bo  {i^^i^tf^l 
the  departmiMit  in  pren.iing  il. 

Senator  WoHKs.  Wnile  tliey  a**sertetl  they  had  invitoil  r>rncti(-i.l 
power  men  to  take  part  in  the  consultation,  tlieie  has  never  been  any 
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statement  made  here  that  the  result  was  satisfactory  to  the  practical 
power  men,  or  that  they  did,  as  a  matter  of  fact,  support  it  in  its 
present  form. 

Senator  Jones.  I  do  not  know  whether  the  statement  has  been 
made  before  this  committee  that  practical  power  men  did  assist  the> 
department  in  the  preparation  of  the  measure,  or  were  consulted, 
but  I  think  that  statement  was  made  in  the  House  hearing. 

The  CHAiRiiAN.  My  understanding  of  that,  Senator  Jones,  is  that 
before  Secretaiy  Lane  embarked  upon  the  project  of  framing  a  bill, 
he  consulted  with  a  number  of  practical  water-power  men. 

Senator  Jones.  So  I  understood. 

The  Chairman.  But  when  it  came  to  formulating  and  get^yig  the 
bill  up,  I  do  not  know  that  they  were  present  and  taking  an  active 
part.  It  was  only  previous  consultations  between  them  and  Secre- 
tarr  I^ane.    That  is  my  understanding. 

^nator  Jones.  I  have  seen  the  statement  in  the  House  hearings  or 
eomewhere  that  practical  water-power  men  were  consulted  with  ref- 
erence to  the  preparation  of  the  terms  of  the  bill,  and  it  was  satis- 
factory to  them,  and  it  seemed  to  me  some  of  them  should  come 
before  the  committee  or  their  names  should  be  given  so  the  commit- 
tee could  call  them  before  it  if  it  desired  to  do  so. 

The  Chairman.  I  have  undei-stood  they  were  consulted  before  the 
preparation  of  the  bill,  but  I  do  not  know  whether  that  is  true  or  not. 

Senator  Smoot.  I  went  further  than  that  and  asked  whether  any 
man  had  been  consulted  who  had  actually  imder taken  to  build  a 
plant,  or  whether  any  man  had  been  consulted  who  ever  undertook 
to  fmance  a  project,  and  no  one  has  ever  appeared  before  the  commit- 
tee who  had  had  any  expcM-ience  in  either  one  of  those  most  important 
8te))s  taken  in  the  development  of  a  water  power  who  assisted  in 
drafting  the  bill. 

Senator  Jones.  These  practical  men  ought  to  know  what  this  bill 
will  do.  Their  views  can  not  be  entirely  disregard(»d  and  spurned 
be<*ause  of  their  interest  in  the  proper  solution  of  these  questions. 
They  have  the  money  that  will  be  invested,  if  any  is  invested,  and  I 
am  glad  that  they  have  appeared  before  you  in  what  I  believe  to  be 
an  honest  effort  to  secure  good  legislation. 

I  admit  that  they  do  say  that  my  bill  is  a  workable  bill  and  if 
it  is  a  good  bill  from  the  standpoint  of  the  public  but  little  is  left  to 
be  desired.  If  enough  is  taken  from  it  and  put  in  the  Ferns  bill  to 
make  the  latter  a  workable  bill,  I  shall  be  glad.  No  one  cares  under 
whose  name  the  law  is  enacted.    We  want  results  rather  than  fame. 

.\lv  bill  was  introduced  early  this  voar,  prior  to  the  introduction  of 
the  r  cnis  bill.  It  was  prepared  witn  certain  objects  in  view.  These 
objects  are  the  development  and  use  of  the  water-power  resources 
of  the  country,  the  protection  of  the  essential  rights  of  the  pubUc  in 
them,  the  encouragement  of  private  capital  to  do  tliis  development, 
and  tne  preservation  of  the  rights  of  the  National  and  State  Govern- 
ments. In  considering  this  question  we  must  not  forget  that  pro- 
visions might  be  satisfactory  to  capital  that  we  should  not  enact. 
Capital  will  probably  be  satisfied  with  one  control  and  supervision, 
whether  that  be  State  or  National,  but  we  as  legislators  can  not 
accept  wholly  their  wishes  in  this  respect.  However  desirable  a  cer- 
tain idnd  of  action  may  be,  if  it  is  not  legal  we  can  not  follow  it.     We 
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must  have  a  due  regard  for  the  Constitution  and  the  righta  mxkA 
limitations  of  the  respective  sovereignties  interested. 

If  my  bill  is  satisfactory  to  capital  it  is  not  because  capital  prepamd 
it,  but  because  the  bill  recognizes  what  is  necessary  to  induce  capital 
to  invest  in  these  enterprises.  I^have  been  ouite  fully  acquiunted 
with  the  discussion  of  this  question  during  the  last  1 0  or  1  -*  y<*arR,  a» 
have  been  the  members  of  this  committee,  and  when  it  is  n.ssort<sl 
that  the  water-power  interests  have  prevented  legislation,  thr  one 
making  this  assertion  shows  that  he  does  not  in  fact  understand  the 
fundamental  issues  involved  in  this  legislation.  Recognizing  the  UvaI 
controversies  involved,  I  introduced  a  resolution  in  the  S»aate  two 
or  threft  years  ago  calling  upon  the  Judiciary  (\)mmittee  to  invi*sti- 
gate  and  report  upon  these  questions.  The  committoo  did  not  ncp***. 
but  some  very  illuminating  rci)orts  were  prepared  upon  thp  vtiri<*t.- 
legal  questions  involved  by  a  subcommittee  of  that  commit t<»#*. 

Senator  Clark.  1  will  say,  Senator  Jones,  the  Jmiiciary  (Vimniitti^ 
spent  a  great  detil  of  time  on  the  ((uestions  pi*opoun<lod  in  yi>ur 
resolution. 

Senator  Jones.  I  know  they  did.  They  presented  some  very 
exhaustive  opinions  which  were  prenarod  by  tne  sub(*ommitt4*e  an*! 
submitted  to  the  full  committoo,  ana  very  valuable  ones,  too. 

My  bill  was  proparod  keoj)inff  in  view  those  controversies  and  thf 
state  of  the  public  mind  and  tno  purposes  to  be  nocomplw^hed  in  it^i 

i)reparation.  I  consulted  with  just  two  men.  One  of  thorn  ift  Mr. 
i.  J.  Pierce,  a  practical  power  man,  who  has  appeared  before  your 
committee,  and  the  other  is  a  gentleman  of  the  highest  characl^^r  and 
of  splendid  ability,  whose  name  I  will  not  give  bocauso  of  his  relati'tns 
witn  the  IntcTior  Department.  I  can  vouch,  however,  for  hi^ 
intoo^rity  in  every  wav. 

The  bill  as  orijxiually  prepared  wius  introduce*!  and  referred  at  my 
recjuost  to  the  Irrigation  CoinmitU^e  of  the  Senate.  Several  meetiii:::^ 
woio  hold  to  consider  it  and  many  changes  suggested.  Other  sug- 
gestions occurred  to  mo  from  time  to  time  and  th(»so  wore  all  emboditNl 
in  the  new  bill  which  wtus  introdu(»ed  and  is  the  bill  now  before  you. 
I  will  say  those  sutrj^estions  of  the  Irrigation  Committee  were  not 
agreed  to  formallv  by  the  committoo,  but  simply  apjK>ared  to  be  the 
consensus  of  opinion  of  those  who  wore  prosont  as  to  what  should  \t^ 
done. 

Senator  Steruno.  Are  those  reports  of  the  sul>c(Mnmittee  of  the 
Judiciary  Committee  to  which  you  refer  available  i 

Senator  Jones.  I  think  so;  tlioy  have  boon  printed,  but  it  wa»  two 
or  throe  years  ago,  and  whether  copies  can  be  gotten  now  or  not  I  do 
not  know. 

Soimtor  Clauk.  Thoy  wore  all  printed. 

Senator  Jones.  Yes.  I  did  not  consult  the  alleged  leaders  of  the 
80H*allod  conson'ation  movement  in  the  preparation  of  the  bill,  dim- 
ply and  wholly  booause  I  know  their  views,  and  the  same  were  given 
consideration  and  duo  weight  in  the  pn»paration  of  the  measure. 

Our  undevoloj)od  water-power  rosouroos  are  vast.  I  have  a  de- 
tailed staUnnont  showing  tho  pos^ibilitios  of  dovolo])ment  in  eark 
StaU*  in  the  Tnion.  It  may  bo  that  this  information  has  already 
boon  inserted  in  tho  record.     I  know  it  has  in  the  aggregate. 

S«»nator  Clark.  From  what  soun*e  or  soun^w  did  vou  obtain  that  I 
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Senator  Jones.  From  the  Geological  Survey,  and  if  it  has  not 
already  been  inserted  in  the  record  by  detail  as  to  States,  I  would  be 
very  glad  to  have  it  placed  in  the  record. 

The  Chaibman.  It  may  go  in  the  record. 

(Tlie  table  referred  to  above  is  as  follows:) 

Table  ahowing  available  water  horeepower  by  8tate$  based  on  practicable  maximum  deveU 

'  apmerU  wiUunLt  storage. 

North  Atlantic  States: 

Maine 971,000 

New  Hampshire / 295,000 

Vermont •- 206,000 

Massachusetts ^ 273, 000 

Rhode  Island 16,000 

Connecticut 1 64, 000 

New  York 2,037,000 

New  Jersey 127,000 

Pennsylvania 821, 000 

4, 910, 000 

South  Atlantic  States: 

Delaware 13, 000 

Maryland 146, 000 

District  of  Columbia 13,000 

Virginia 1,044,000 

West  Virginia 1,261,000 

North  Carolina 1,050,000 

South  Carolina 812,000 

Georgia 752,000 

Florida 16,000 

5,107,000 

North  Central  States: 

Ohio 213, 000 

Indiana 141,000 

Illinois 414,000 

Michigan 3.V2,00O 

Wisconsin 804,000 

Minnesota 593, 000 

Iowa 458,000 

Missouri 195,000 

North  Dakota 248,000 

South  Dakota 90,000 

Nebraska 439, 000 

Kansas 323,000- 

4, 270, 000 

South  Central  States: 

Kentucky 236, 000 

Tennessee ". 913, 000 

Alabama 1, 132, 000 

Missiasippi 75, 000 

Louisiana 2, 000 

Arkansas 73,000 

Oklahoma 250, 000 

Texas 661,  OOO 

3, 342, 000 
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Western  Staiee: 

Montana 6, 1S7, 

Idaho 3,(M.0M 

Wyoming 1.56ft,M9 

Colorado 2, 03t,OO0 

New  Mexico 527. 000 

Arizona 2. 088. 000 

Utah 1,  Ml.  00(1 

Nevada S3l,  000 

Washington 10, 37«.  000 

Ororon 7.9aVOOO 

Cahfornia 0,aKS.O0O 

44,  M9. 00'> 

61.«7^.00O 

Summary: 

North  Atlantic  Sutea 4.  IHO.  WO 

South  Atlantic  Statea 6. 107.  «>  • 

North  Central  Sutee 4. 270.«>»» 

South  Central  States S.  S42.  W»» 

Western  States 44. 04'*,  Oi«i 

With  practicable  maximum  storage,  the  total  available  horsepower  in  the  Uniird 
States  is  closely  estimated  at  200,000,000. 

Of  the  above  total  amount,  the  present  devel(»pmcnt  in  the  United  States  ii  al>>ttC 
6,000,000  horsepower. 

Senator  Jones.  Evory  voar  thcso  power  rc80urc<«  remain  untle- 
v^oloped  sei«  miUioius  oi  (loUars*  wortn  of  our  dostruotible  resoum^s 
used  up.  Kxliaust  a  vein  of  coal  and  it  is  gone  forever.  Ts**  the 
water  m  the  stream  one  year  and  it  comes  back  again  the  next. 
Using  the  water  power  coaservi^s  it  and  at  the  same  time  eonner^-**^ 
our  tind)er  and  coal  supply  bv  saving  it  for  such  use  as  might  be 
supplied  from  other  sources,  ^fhe  wiiste  that  has  occurred  fnnn  th<» 
tying  un  c^f  water  resourc<w  during  the  last  10  years  from  lark  i>f 
proper  h'gislation  hius  been  enormous.  It  has  not,  however,  boon 
without  goo<I  nsidts.  A  pubhc  sentiment  has  l)een  createtl  by  which 
the  ])ublic  interc»sts  are  far  better  protwted  now  than  they  wt>ukl 
have  b<»en  at  that  time.  Public-service  commisMions  have  been  and 
are  being  created  and  comp(»tent  agenci<\s  provided  to  pnittvt  the 
public.  Public  sentinumt  Is  awake,  reguhitive  agenci<*s  are  pn>vid«Hi» 
and  we  are  now  fully  prepare4l  for  legislation  that  will  bnng  f^irth 
good  residls  if  we  act  wisely.  I><'gishition  is  desinMi  that  will  iWt^lop 
tlu^e  rrsources  through  jirivate  capital,  that  will  give  that  capital  a 
fair  return,  that  will  furnish  pow^T  and  enerjzy  to  the  consumers  at  the 
lowest  possible  rate  with  tlu»  very  Ix^st  srrvict*  and  without  tiiHorimi- 
nation  mid  that  will  have  a  din»  rrixanl  for  tlje  rights  <if  the  State  and 
the  Nati(»n. 

I  do  not  cornpluin,  Mr.  (luiinnan,  at  the  dehiy  we  liaxe  had.  I 
think  it  lins  resulted  in  good,  and  that  e\eutually  the  delay  will 
really  ha\e  been  beneficial,  e%en  though  vast  n*souret»s  have  been 
<lc»stroy<Mi. 

An  eliici<Md  power  plant  generally  requin^  the  expenditure  of  a 
lan^e   sum   of   money.     It    must    W   extended   almost    indeliiitt^lj. 

Lneslinent  can  not  l>o  secured  except  upon  a  fixed  tenuro  and 
upon  reasonably  certain  terms.  Congre?vs  should  fix  tlio  term  of 
any  grant  that  may  be  made  and  tledaro  when  it  may  bo  terminated. 
These  questions  are  of  too  great  importance  to  l)o  loit  to  any  admin* 
istrative  oflicer  or  agent.     Aly  bill  fixes  the  term  at  50  years  and  to 
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contiime  thereafter  until  terminated  by  Congress.  It  can  be  ter* 
zranated  at  any  time,  however,  upon  a  violation  of  the  terms  of  the 
0rant,  but  only  by  the  court  after  a  trial  and  a  determination  that 
tne  terms  of  tlie  grant  have  been  violated.  I  fix  50  years,  because 
that  is  the  usual  life  of  a  corporation,  and,  in  my  judgment,  a  rea- 
sonable comprombe  between  those  who  want  a  grant  m  perpetuity 
and  those  wno  want  a  25-year  term,  with  a  revocable  permit  to  be 
determined  at  the  will  of  some  administrative  officer.  Personally, 
I  would  prefer  a  grant  indefinite  in  its  term  and  to  be  terminated 
only  for  violation  of  the  conditions  of  the  grant.  From  expressions 
of  members  of  the  committee  made  during  these  hearings  I  conclude 
that  there  is  practical  imanimity  that  there  should  be  a  fixed  term 
of  50  years,  unless  the  grantee  desires  a  shorter  term,  and  this  would 
be  entirely  satisfactory  to  me. 

The  heart  of  this  controversy  is  the  question  of  State  or  Xational 
control-  — 

Senator  Works.  Before  you  leave  that  question,  I  do  not  think 
you  ought  to  say  the  committee  has  reached  any  such  conclusion  as 
that  as  to  the  50-year  term.  That  matter  is  entirely  open.  There 
have  been  some  conmients  here  deaUng  with  a  leasing  l/iU  leading  to 
that  conclusion,  that  if  there  is  a  leadmg  bill  it  should  be  at  least  53 
years  unless  the  lessee  should  want  a  shorter  term.  But  I  do  not 
think  the  committee  has  committed  itself  to  a  leasing  1  ill  at  all. 

Senator  Jones.  I  understand.  I  did  not  intend  to  convey  that  idea. 
I  really  intended  to  convey  what  Senator  Works  has  suggested — that 
tf  a  proposition  of  this  kind  is  put  through,  the  committee  was  f  avor- 
slile  to  a  50-year  term,  or  a  shorter  tenn  if  the  lessee  desired.  I  am 
glad  Senator  Works  has  made  that  clear. 

The  heart  of  this  controversy  is  the  question  of  State  or  National 
control.  Al  out  this  phase  of  the  question  the  controv(»rsy  has 
waged  for  many  years,  and  this  has  1  een  the  real  cause  of  the  delay 
in  securing  efficient  legislation.  There  now  seems  to  he  practical 
accord  in  me  conclusion  that  the  States  should  control  in  the  developn 
ment  and  distri'  ution  of  intrastate  traffic  and  that  the  United  States 
should  control  in  interstate  traffic.  If  this  conclusion  were  accepted 
by  all  and  legislation  framed  clearly  along  these  lines,  there  would  be 
no  difficulty  m  enacting  it. 

There  are  those,  however,  who,  while  accepting  nominally  these  con- 
olusions,  insist  that  the  State  control  over  intrastate  business  shall  be 
supplemented  by  national  regulation  and  control  exorcised  through 
the  levying  of  a  tax  upon  the  power  developed  and  who  would  empower 
an  administrative  department  of  the  Government  to  supervise  prac- 
tically  all  of  the  details  of  such  development,  whether  intrastate  or 
interBtate.  They  insist  upon  giving  tne  Secretary  of  the  Interior 
authority  to  levy  a  tax  upon  the  power  developed,  and  also  to  give 
him  power  with  reference  to  the  development  of  the  plant  and  super- 
vision over  stocks  and  bonds  and  mortgaging^  and  all  that  sort  of 
thing,  which  means  practically  the  exercise  of  a  .complete  national 
governmental  control  over  the  operations  of  the  plant.  This  is  the 
practical  effect  of  the  terms  and  provisions  of  the  Ferris  bill. 

With  reference  to  those  who  damn  that  the  Secretary  of  the  Interior 
should  have  the  rijrht  to  levy  a  tax  upon  the  power  developed,  they 
churn  that  this  should  be  done  in  the  interest  of  the  consumer  and 
the  consuming  public.    How  regulation  in  the  interest  of  the  con- 
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sumers  can  be  accomplished  by  levying  a  tax,  which  tho  consuniAf> 
must  surely  pay,  is  beyond  my  comprehension.  I  have  noi  stitfli  a 
clear  and  satisfactory  exposition  of  this  question  presented  by  anyone 
to  your  committee.  The  pui^pose  of  the  tax  is  dearly  and  ^onrWly 
expressed  in  a  letter  to  mo  by  Mr.  Wells,  formerly  of  the  Fon*»t 
SeiTice  and  Interior  Department,  and  who  appeared  before  }'«»ur 
committee  and  submitted  some  valuable  suij^esticms. 

I  wajit  to  call  the  attention  of  the  committee  to  tliat  letter,  ber««UM* 
I  Ixave  looked  through  the  hearings  as  carefidly  as  I  could  to  find  out 
whetlier  a  clear  exposition  of  tJiat  has  been  given,  and  I  hare  n'.>: 
foxmd  it.  One  or  two  of  tlie  witnesses  have  started  to  explain  it  and 
have  gotten  off  onto  otlier  matters,  and  have  not  made  this  clear 
Under  date  of  March  9,  this  year,  Mr.  Wells  wrote  me  a  letter  m 
regard  to  a  speech  I  made  in  reference  to  my  bill  in  the  Senate,  lir 
wrote  as  follows: 

It  ifl  ^norally  agreed  by  all  who  have  carefully  ptiidie<l  the  Mubjort:  Pint,  th^: 
water  power  is  a  natural  monopoly;  second,  that  its  benefits,  over  and  abovr  a  iff**.*-?- 
0U8  return  to  investors,  should  accrue  to  the  public;  third,  that  so  Ur  an  poc^ibl**  it  -• 
better  that  the  public  should  ^H  these  bencfitn  in  the  form  of  low  prico  U*r  p«*«f-r 
rather  than  in  largo  rentals  for  the  public  treasury— 

And  in  all  that  I  certainly  c(mcur — 

And  this  may  in  part  be  accompli.-)) mkI  by  fair,  intelligent,  and  iirm  reflation  oi 
prices  and  services  by  tlie  State  or  local  authorities. 

I  believe  it  can  be  fully  secured  in  tliat  way     at  l€»n.st  as  fully 
secured  as  we  can  hope  to  secure  it.     Of  course  we  can  not  lia\« 
perfect  regidation,  but  I  believe  the  lorjj  authorities  an<l  public 
service  commissions  can  <lo  as  well  or  better  than  any  other  rf»in- 
mission    - 

But  it  can  not  be  wholly  so  accomplished. 

And  here  is  the  reason  given  clearly,  now,  for  putting  in  this  pow*  r 
to  t«x: 

The  mouopoly  value  of  a  water-power  site  over  a  steam  plant  or  of  a  fa\onibly  c< 
ditionod  site  over  a  h*ss  favomhly  conditioiKMl  one,  wlion  all  are  competmi;  im  t' 
name  market,  c;in  not  be  tnif.'-fi'rnHl  to  the  puhli<  by  rc^'ilution  of  priie**  and  •*»r>  i»  •  * 
for  su(*h  regulation  must  treat  all  tltnn)  (*omp<'tin^  plants  alike  atui  must  ntftp  dhfirt  .* 
•  point  whirh  leaves  a  fair  profit  to  the  lease  favoniblv  cotiditioniMl  one.    Tins  moitr:  • 
an  undue  profit  to  the  more  favorably  condltioixHl  plants  and  thia  undue  prufit  «.ui 
bt)  traii£ferre<i  to  the  public  only  as  renUil  paid  into  tlio  Public  Treasury. 

Now,  according  to  that,  the  principal  purpose  of  this  tax  ia  t4i 
make  uniform  the  pric«ts  that  the  difforent  nlants  must  charge  t4>  tlu* 
consumers,  and  those  prices  nuist  l)e  based  upon  the  least  otHciont. 
In  other  words,  tluiv  nuist  be  bnstul  upon  the  nu)st  oxponaivo  plant. 
The  purpose  smuns  to  be  to  maintain  the  pric<^  at  the  very  hichi**»t 
possii)le  point  and  trunsfer  the  differenco  between  the  low  anileni* 
cient  production  of  enerj^y  into  the  Public  Treasury.  It  seonis  to 
me  there  is  nothing  thore  to  linlp  the  consumer  out,  nothing  to 
benefit  the  consunior  at  all.  As  a  matter  of  fact,  it  ia  juai  to  the 
contrary.  His  8ii<rir«*stion  here  is  that  these  nianta  nuiat  all  U» 
treated  alike  by  tlio  iv^^^ilative  n^ttncy  and  placod  on  the  aamo 
basis.  In  one  senso  that  is  cornea,  and  in  another  Mmso  it  i.s  not 
corrnct.  They  must  nil  be  allowed  to  make  a  reiutonable  profit  on 
tlieir  investment,  but  th(\v  need  not  all  Ih'  allowed  to  charge  thoaame 
rate  to  consumers,  Kor  ti.e  purpose  of  determinini?  the  rate  to  lx» 
charged  the  consimiers,  each  plant  ia  considered  separately  and  inde* 
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pendentlv  of  Qvery  other  plant.  Under  the  law  of  the  State  of  Wash- 
ington— 1  have  not  examh^d  the  other  public-service  conunission 
laws,  but  under  the  law  of  the  State  of  Wasnington  the  public-service 
conunission  reflates  the  rates  of  each  company  upon  the  basis  of  the 
cost  of  its  production,  not  upon  the  basis  of  the  cost  of  production  by 
some  other  compaiw. 

Senator  Clark.  Of  course,  you  do  not  regulate  the  minimum  rate? 

Senator  Jones.  In  our  State  there  is  not  any  question  of  minimum 
and  maximum.     They  fix  the  charges.  % 

Senator  Ci.ark.  Suppose  they  fix  the  charges  upon  corporation  A 
at  a  price  which  coiporation  B  is  willing  to  go  below  ? 

Senator  Jones.  They  can  prevent  that.  They  can  prevent  unjust 
preferential  rates. 

Senator  Ci-ark.  1  do  not  mean  as  a  preference,  but  suppose  it  costs 
so  much  a  kilowatt  hour  for  corporation  A  to  produce  the  power, 
and  it  costs  50  per  cent  more,  in  the  estimation  of  the  commission, 
for  corporation  B  to  produce  the  power;  will  they  not  allow  corpora^ 
tion  B  to  meet  the  rates  which  corporation  A  makes? 

Do  you  get  what  I  mean  ? 

Senator  Jones.  No;  I  did  not  get  your  last  suggestion  there. 

Senator  Clark.  Suppose  they  are  to  get  6  per  cent  on  the  stock 
and  in  order  to  do  that  on  the  stock  of  corporation  A,  a  certain 
rate  is  necessary,  and  after  due  consideration  the  commission  finds 
that  that  is  all  right  and  they  fix  the  rate  at  that  amount. 

Now,  suppose  corporation  B  can  not  produce  power  as  cheaply  as 
corporation  A,  and  in  order  that  they  could  get  6  per  cent  they 
might  have  to  have  a  higher  rate  for  their  product.  But  suppose 
instead  of  selling  power  at  a  rate  to  return  6  per  cent  they  are  wiuing 
to  take  4. 

Senator  Jones.  Oh,  I  do  not  think  we  would  prevent  that.  They 
will  prevent  A,  the  low  man,  coming  up  to  B,  1  mean. 

Senator  Clark.  My  question  is  whether  they  would  permit  the 
hi^  man  to  come  down. 

Senator  Jones.  Oh,  I  think  so.  I  have  the  law  here  and  I  want 
to  read  some  sections  directly.  I  think,  though,  if  they  wanted  to 
voluntarily  take  something  less  than  a  reasonable  pront  simply  in 
order  to  stay  in  business  and  not  for  the  purpose  of  driving  out  a 
competitor  they  would  permit  them  do  it. 

Senator  Works.  The  result  of  that  would  be  to  drive  out  the  little 
fellow,  would  it  not  ? 

Sonat(»r  Jones.  That  would  be  the  inevitable  result,  and  that 
must  1  e  the  result,  and  that  is  desirable,  I  think,  with  reference  to 
water-power  development  from  the  very  nature  of  it.  I  am  going 
to  refer  to  that  later  on.  At  any  rate,  the  pul^Uc  should  not  be 
made  to  suffer  l:ocause  one  plant  is  not  able  to  produce  as  cheaply  as 
another  this  onorcy  that  tne  people  want.  And  yet,  according  to 
the  statement  of  Air.  Wells,  that  seems  to  Lo  the  principal  purpose 
of  those  advocatuig  the  giving  of  this  power  to  tax  to  the  Secretary 
of  the  Interior. 

From  this  it  will  be  seen  that  this  tax  seems  to  be  intended  to  bring 
the  cost  of  production  by  an  efficient  plant  up  to  the  le^  ol  of  the  pro- 
duction by  an  inferior  plant  and  take  from  the  superior  plant  all 
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over  its  actual  cost  of  production  and  a  reasonable  profit  and  put  it 
into  the  Treasury.  The  consumer  of  the  power  cheaply  produced 
by  the  superior  plant  will  ha^  e  to  pay  the  price  equal  to  tfiat  chargfni 
by  the  interior  plant.  In  other  worcJs,  the  result  of  this  way  of  rvgu- 
lating  is  to  malce  the  consiuner  pay  just  as  much  for  cheaply  pr**- 
duced  power  as  is  charged  for  costly  power.  The  interest  of  ihf 
consumer  is  apparently  K>st  sight  of  in  the  desire  to  maintain  a  jiro- 
conocived  idea  or  theory  and  in  order  to  assert  the  right  of  the  >*ttti«iciil 
Government  to  fix  a  charge  upon  the  power  prouuc€»<l  rather  th:.-» 
upon  the  land  used.  It  seems  to  me  that  the  purpose  should  lio  t*» 
gn  e  the  ccmsumer  the  benefit  of  the  cheap  power,  and  if  anyone  sIk^uM 
suffer  because  of  cheap  production  it  slundd  be  the  expensiN-e  pUrit, 
not  the  power  consumer.  Professing  to  be  solicitous  for  the  wdfArf 
of  the  consumers  those  who  insist  upon  this  charge,  it  seenw  to  n.r. 
are,  in  fact,  placing  upon  them  an  unjtist  and  unnecessary  burd<*n. 
This  seems  to  me  to  bo  the  view  of  those  who  have  no  pet  sch^nst* 
to  put  into  operation  and  who  ha\e  ronsi<lered  this  question  from  a 
purely  unbiased  standpoint. 

I  lune  here  some  quotations  from  ])ublic-service  otlicials  who  ha\  e 
given  this  phase  of  the  mutter  considerable  thought,  which  I  d«^ire 
to  submit  to  the  committee  for  its  consideration.  Commissi<Hier 
Halford  Krickson,  of  the  Wisconsin  Railroad  (\>mniission«  im  tht* 
point,  says: 

This  brings  ub  to  that  filature  in  local  rt'^latinn  which  often  tindn  ex]inM«*ii  in  » 
rental  char^^*  or  a  toll  up>n  tho  (*amiii^M  of  the  utility  oV4«r  and  ubc»v(*  thr  r«m.iAr 
tax  afv«*M.^nu>nt.  Such  rcMital  or  toll  is  noinotunofl  H|>ok<*n  of  tm  a  Hurt  of  t>nitit-ahutt«: 
plan  •  •  *  and  in  oft  on  point<Hl  U*  ha  an  4*xamnl«'  of  wim*  l(»cal  rffnil<*ti'  n  and  a» 
fomethiu?  to  tak<*  the  place  of  other  nirulation.  (  K>Hi'ranaIyKi»  of  tho  (mrt^  fr  xn  an 
economical  and  social  |H>int  of  view  iiulirat*'^  <|uitr  rlmirly  that  this  ^•H  \*  in  «•!!«•«•  t 
a  tax  levied  ufK)n  other  than  Hr>nnd  principles  of  taxation  and  that  it  ii>  au  UQ«i*< 
burden  upon  the  service  of  the  utility. 

The  primary  rou.*4on  wliy  fr.ineIii*M»s  an*  fn^nUnl  to  public  utilities^  in  to  pnnmtc*  tf  ^ 
welfare  and  comfort  of  the  puMir  as  user**  of  the  utility  wr\'iro  nitJier  Uian  the  r  •- 
acrvanrc  of  the  interest  of  the  pulilir  us  tax]>ayer»  or  h^K^auw*  thew*  utilitira  )»4^^iiii^ 
a  Houn-e  of  revenue.  TIm^hc  ]>ropo;<itions  aj>iK*ar  to  be  sound.  If  thi«  in  thr  rm^e 
*  *  *  then  it  follows  that  the  o|H*mtion  of  tlie  utilitit*si  and  Uie  reirdation  of  tl:4» 
nme  .sliould  also  be  in  the  interi*;4tof  tlie  taxfuyen*  *  *  *.  If  the  tax|»a>«!««  %tui 
the  userH  of  the  m*r\'i('e  were  tlie  Kime  perxons,  and  if  tliert*  alao  waa  a  i*hM*  rplati-»n 
between  the  amount  Uni*^  paid  nn  taxes  and  the  upe  made  of  the  !«er\'ice,  then  it  waul«i 
make  but  little  (lifTerence  whether  Uie  toll  wtis  levicMl  or  not;  but  Uiia  i«  not  oftrn 
the  ca.He  •  •  *.  Tolls  become  as  murh  a  p.irt  of  tlie  coat  of  M«nic*e  aa  th«  Xmxvm 
Ie%nod  in  the  ordinary  way.  Taxes  are  bamnl  on  tlie  ability  to  pay,  and  thia  ability  ia 
measured  either  by  the  \'alue  of  tlu»  property  or  by  tlie  income. 

The  toll  in  question  is  levitnl  without  n^ference  to  these  prtnciplei.  It  ia  plarrd 
in  a  lui  p  sum  upon  a  m»r\'ire  where  it  must  be  borne  by  those  wno  uae  thia  aer\'ftce 
in  proportion  to  tne  use  Uiey  make  of  it.  whennis  in  the  fftn*et  railway  field  the  uam 
are  largely  ma<le  up  of  worken<.     This  tol  1  abio  fal  Is  on  those  who  are  least  able  to  bear  it. 

Mr.  A.  H.  Foote,  former  president  of  the  National  Tax  C'ommiwion, 
Bays: 

If  the  purpose  of  tho^e  who  advocate  a  fmnchiMe  tax  is  to  secure  the  best  poarible 
rosiilt^  for  the  people  from  the  o]>emtion  of  the  fnuichise  frrantod.  their  propi«iti«m 
is  unsound,  beniiist*  a  fraiic*hiM>  ean  not  be  taxcnl  without  addinjr  the  anounC  t4  Clie 
tax  to  the  coftt  of  service  reiidcrcMl.  In  exeniHiiu;  its  re*«er\'ed  rifrht  to  reiruUle  rate*, 
the  State  must  take  into  <'oUHidemiion  this  tax  addition  to  c<ist.  as  tlie  rates  it  fixe* 
or  approNcH  munt  eo\er  all  (N»f«ts  of  owner><hij»  and  o]M»rution  and  yield  a  rfeaoiial»W 
pr«)fit.  For  thi<«  re.i^on  a  tux  f)ii  a  fmne)ii*H*  is  nf>t  a  tax  on  the  corporation,  but  ia  a 
tax  on  on  the  UH4>rs  of  tlie  sorxiee  it  rtMiderx  *  *  *  It  ia  the  method  of  pluoksor 
featlK'M  from  a  p^tHwH*  without  exritin^  a  penM^ptible  s<|uak.  In  fact,  b>  rvaaoa  vi 
beiiur  inade<|uately  infomi«»d  or  by  bein^  mi**un<ien<to(Nl,  a  franchiae  tax  ia  a  IaX 
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<iemand  made  by  users;  or  rather  by  political  vote  seekers.  It  is  a  form  of  indirect 
taxation  that  has  no  proper  place  m  the  economical  policy  of  intelligent,  honest- 
minded,  and  self-govemed  people. 

In  this  respect  it  seems  to  me  that  the  public  service  commissions 
can  take  care  of  the  situation  with  reference  to  each  of  these  various 
plants  and  they  do  not  have  to  fix  a  general  basis  upon  which  they 
shall  act  with  respect  to  all  public  utihties  in  a  particular  locality. 
They  can  take  eacn  plant  and  determine  what  is  a  reasonable  return 
upon  its  investment  and  they  can  do  it  better  than  any  other  agency. 

Now  I  hav.e  here  the  laws  of  our  State.  I  do  not  know  whether  you 
have  had  any  of  these  laws  placed  m  the  record  or  not. 

Senator  Cxjirk.  Not  of  your  State,  Senator  Jones,  I  think. 

Senator  Jones.  Have  tHe  laws  of  any  of  the  States  been  quoted  ? 

Senator  Clark.  Yes;  I  think  the  laws  of  California  have  been 
deferred  to. 

Senator  Jones.  I  know  the  laws  of  California  have  been  referred  to, 
but  I  did  not  know  whether  they  had  been  quoted. 

Senator  Clabk.  They  have  not  been  quoted. 

The  Chairman.  The  law  of  Oregon  was  put  in. 

Senator  Jones.  I  do  not  know  whether  tne  committee  would  like 
to  have  any  of  these  sections  or  not.  Here  is  section  26,  relative  to 
the  ''duties  of  gas,  electrical,  and  water  companies." 

The  Chairman.  If  you  have  any  excerpts  or  marked  sections  you 
want  incorporated  in  the  record,  Senator,  you  may  furnish  them  to 
the  stenographer. 

Senator  Clark.  Senator  Shafroth  furnished  quite  a  lot  of  them.     . 

The  Chairman.  Yes.  You  may  incorporate  in  the  record  any- 
thing you  want.  Just  pick  them  out  and  give  them  to  the  stenog- 
rapher. 

Senator  Jones.  I  hav^e  here  section  26  and  will  read  it  to  the  com- 
mittee because  it  is  very  brief.     It  pro\ades: 

All  chaigee  made,  demanded,  or  received  by  any  gas  company^  electrical  company, 
or  water  company,  for  gaa,  electricity,  or  water,  or  for  any  eervice  rendered  or  to  be 
rendered  In  connection  therewith,  shall  be  just,  fair,  reasonable,  and  sufficient. 

Every  gas  company,  electrical  company,  and  water  company  snail  furnish  and  sup- 
pW  such  service,  instrumentaUties,  and  facilities  as  shall  oe  safe,  adequate,  and 
efficient,  and  in  aJl  respects  just  and  reasonable. 

All  rules  and  regulations  issued  by  any  gas  company,  electrical  company,  or  water 
company,  affecting  or  pertaining  to  the  sale  or  distribution  of  its  products,  cfaall  be 
just  and  reasonable. 

Every  gas  company,  electrical  company,  and  water  company  shall  construct  and 
maintain  such  facilities  in  connection  with  the  manufacture  and  distribution  of  ita 
product  as  will  be  efficient  and  safe  to  its  employees  and  Uie  public. 

This  defines  the  general  power  of  these  commissions.  I  will  not  take 
the  time  to  read  ail  of  these,  but  will  give  some  sections  to  the  stenog- 
rapher to  be  put  in  the  record,  which  may  be  of  some  service  to  the 
committee. 

As  I  suggested  a  moment  ago,  the  most  efficient  service  of  water- 
power  companies  especially  can  be  secured  only  through  a  monopoly^ 
and  only  the  %Wdest  possible  distribution  from  one  central  plant  will 
bring  aoout  the  greatest  efficiency  and  promote  the  greatest  effi- 
ciency. That  idea  is  borne  out  by  a  ^reat  many  of  those  who  have 
given  this  subject  a  great  deal  of  consideration  and  by  a  great  many 
of  those  anient  a<ivocates  of  conservation,  and  I  have  some  quota- 
tions here  I  want  to  call  to  the  committee's  attention  on  that  par- 
ticular point. 
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Hon.  Walter  L.  Fisher  appeared  before  the  National  Walenia}* 
Commission  on  November  23,  1911 ,  and  he  said  this: 

I  think  hydroelectric  development  is  efisentially  monopolistic  and  ihuuld  hm  «w  - 
tially  monopoUstic  in  its  chu^cter.    That  is  why  I  think  is  ahuuld  be  eiT«ctt»     • 
reg^ulated.    1  think  they  should  have  the  advantages  of  the  control  at  the  m«rkrt  a:  ' 
tile  freedom  from  harassing  and  vexatious  competition  if  we  are  giving  U>  pot  i^r 
itiid«r  tiie  dtaadvantages  of  effective  public  regulation. 

And    then  Mr.   Gifford   Pinchot   appeared   before   the  Natior-.- ! 
Watei-ways  Commission  on  November  23,  1911,  and  said: 

I  am  very  0tn)ngly  in  favor  of  the  consolidation  of  water-power  planu,  cimr'  'f 
tiiem  up  over  large  areas.    *    ♦    ♦    Better  service  to  the  community  would  be  t  r^t 
coming  if  water-power  companies  operated  over  large  areas.     But  thrtv 
public  oonlrel  of  their  opernCions  to  prevent  the  benefits  which  cume  by 
fluoh  consolidation  from  being  translated  into  a  general  overchaige  to  the 


Senator  Clark.  Now  that  is  directly  contrary  to  the  termn  of  t  •  •■ 
F«TO8  bin  and  vet  Mr.  Pinchot  favoraBlv  coiij^iders  the  Ferrfc*  bill,  n-  * 
in  toto  but  in  detail. 

Senator  Jones.  Yivs. 

Senator  Clark.  I  can  hardly  undei^tand  the  change  of  vic^w. 

Senator  Jones.  That  is  one  rea.son  why  I  Hujrgested  to  the  mn  - 
mittec  to  give  thought  to  this  suggestion  iken\ 

Then  I  have  a  quotation  here  from  the  report  of  the  National 
Waterways  Commission,  S(»nate  Document,  469.  Sixty-scH^md   ('4*r' 
gress,  second  session. 


The  imiM)rtant  fact  to  be  gathered  fnmi  the  entire  <lis('UHHion  nf  tht^  phaw  <4  t'« 
•abject  would  seem  to  be  not  so  much  tliat  finanrient  and  pn>moU*ni  mif^it  fiiNl  u  ' 
tkeur  advantage  to  promote  a  monopoly  as  that  the  ot^onomic  considcniiitiiifi  tmd  '.  - 
natural  character  of  the  business  make  monopoly  ahn.iHt  in«*vitabU*  aiwl  pvY^u;- 
desirahle  when  subject  to  strict  public  rej?ulation. 

Also  a  quotation  from  *'The  public  utilitv  of  waterpowors  and  thr.* 

fjovernmental  regulation/'  by  M.  O.  I^igliton,  Unil^^d  States  (•<-«- 
ogical  Survey  A\  at er-Supply  Paper  No.  23S,  page  6: 

ConsoIidataoQ  is  inevitable.    Water  power  is  a  natural  monopoly  by  main  ol  t* » 
iiattiral  laiva  of  stream  flow.    Man  can  not  change  thos*  laws,  and  bis  only  tmu—  » 
wisely  to  adapt  himself  to  them  so  that  they  may  not  operate  to  hb  diiadvaDlAtf* 
IliaafcKtiic  tranrniiirifm  of  powar  developed  on  water  wheels  has  cbaa^ed  tha  aauie 

industrial  asf>ect  of  the  matter.    When  a  water  power  was  ueed  at  the  site  oad  it» 
industrial  development  waa  limited  to  its  rapacity  there,  no  rmsnn  existed  fnrri»r. 
»lidatiou:  now  the  site  of  the  water-power  plant  is  not  likely  to  ho  its  flf>ld  of  opera- 
tion; its  power  is  distrihute<l  over  a  laige  area.     In  thin  lan;e  urea  there  Is  a  «x>mn>« ' 
demand  for  power,  and  the  market  constitutes  an  administrati\  e  unit.    The  dsMnai  ' 
of  a  region  is  demand  in  the  aforresate.    The  power  ou  any  stream  fluctuates  with  ti.* 
seasons.    The  important  power  demands  are  thooo  which  requlrs  a  certsia  ■tnMii 
supply  and  a  larsro  reserve  for  extrar>nlinar>'  demands  or  peak  loa<)0.     .\«  the  dcsiiAi 
Inrreases  with  the  development  «>f  the  in<lu«lry  the  c'ost  of  supplyini^  It  tnrm  *  .  - 
fluctuating  stream  gmws  more  difficult.    The  eneno'  developoil  on  several  ietei»  •  '^ 
on  seveml  streams  must  then  be  tranranitte«l  to  siipplv  the  market 

With  a  still  (H)ntinuod  incr(*aw>  in  demand,  more  sitee  and  streams  mu^t  In*  bftnu:' 
Into  U(M\ 

In  tli«*  final  analysis,  therefore,  all  sources  of  |Miwi*r  available  for  a  particular  t.«    : 
•f  demand  must  be  bruuifht  un<lfr  a  common  admin  b*t  rati  on.  so  that  at  any  time  t*  •- 
energy  can  Im*  turned  hith-T  and  yoil  to  m(M>t  the  re<)uiri*n)<>nt]i  of  eat^h  hour.     It  Uh- 
lows  tnat  p'vrulation  pn)hil>i  ting  power  monopoly  must  not  prevent  pow«*rixttiioUdati<>(. 
lest  it  injuriounly  affects  induHtrial  developnunt.     Th^'rv  is  no  virtue  in  prfvrnt..  ; 
consohdation  if  econorni«*««  in  maintenance  and  op«>ratiiin  an*  thereby  pn*v«'nt*»d      N  • 
one  will  dony  that  wat4'r-power  (xinsolidation  si^run*^  distinct  and  unusual  e<>(«an:i*« 
and  if  th«»  consumer  receivos  tht*  Ix^netit  then*froro.  he  is  Ix'ttiTofT  underacvimilui* 
tion.    Th<*»i*  art*  oft-ntated  and  sflf-evident  tniUis,  then^fon*  the  pro)M«r  solution   '' 
the  )ii(>M«Mii  mtiBt  lie  in  the  lf(;i***laliv4*  r«*wtilation  of  water*)H>wer  df\«*lopm«*nt  »:.'i 
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maintenance,  to  the  end  that  the  cooBumer  shall  pay  a  fair  and  reasonable  price  for 
power,  conBistent  with  the  production  of  fair  and  reasonable  earnings  on  the  capitid 
invested. 

Then,  I  also  have  a  quotation  from  an  address  delivered  b^  the 
I*resident  of  the  United  States  to  the  students  of  the  University  of 
California  in  1911,  in  which  he  said: 

Public-aervice  corporations  are  in  a  very  interesting  sense  natural  monopc- 
lies.  *  *  *  It  is  perfectly  obvious  that  if  other  companies  are  allowed  to  compete 
with  them  there  is  a  wasteful  duplication  in  outlay  and  equipment,  so  that  competition 
generally  results  in  the  eventual  combination  of  the  competing  companies  and  the 
necflMity  to  change  a  price  <m  what  they  supply  that  will  pay  the  interest  on  tiricc  as 
great  an  investment  as  was  really  necessary  lor  the  serv'ice. 

The  next  quotation  is  an  extract  from  an  article  l.y  Hon.  B.  H. 
Meyer,  a  member  of  the  Interstate  Commerce  Commission,  which 
'was  published  in  the  American  political  Science  Review,  for  August 
1911,  at  page  374: 

There  are  few  things  which  the  industrial  history  uf  advanced  nations  proves  more 
conclucBvely  than  that  competition  in  the  field  ofpublic  utilities  has  failed  to  inmire 
reaaonably  adequate  service  at  reasonable  rate?.  Tne  public  has  had  occasion  to  learn 
thifl  lesson  many  times  on  a  lai;^e  scale.  «  *  *  Certainly  we  have  had  enoueh 
repetition  of  disasters  to  the  pubhc  as  well  as  U)  investors  to  lift  this  sul^ect  out  of  the 
field  of  controversy,  but  somehow  these  lessons  have  not  been  on  a  sufficiently  laive 
and  overwhelming  scale,  for  the  fetish  of  competition  is  still  being  worshiped  and  the 
cry  of  competition  is  still  raised  by  many  as  the  touchstone  capable  of  diasolvdng  every 
ol^ure  entanglement  which  the  strained  relations  between  the  utilities  and  the  public 
Mometimes  create. 

It  seems  to  me  there  should  be  no  question  with  reference  to  this 
tax  and  how  it  should  be  levied,  if  it  shi>idd  be  levied  at  all.  The 
water  by  which  the  power  is  developed  belongs  to  and  is  the  property 
of  the  people  of  the  respective  States  and  the  power  wlien  developed 
and  used  m  the  State  is  intrastate  business  or  property.  The  land 
essential  to  make  the  development  possible  belongs  to  the  Xation. 
The  State  should  control  ana  regulate  the  use  of  its  property,  the 
water,  and  the  power  developed  by  it.  The  National  Government 
should  control  tne  use  of  its  property,  the  land,  and  fix  the  price  for 
its  use.  It  b  sought,  however,  to  nx  the  value  of  the  land  of  the 
Xation  by  the  power  developed  through  the  property  of  the  State. 
The  charge  is  to  be  imposed  upon  the  property  of  the  State  for  the 
use  of  the  jMTOperty  of  the  Xation  and  not  on  the  value  of  the  X'ation's 
property  itself.  Surely  tliere  is  no  reasonable  excuse  for  any  such 
course  and  surely  legislation  should  not  be  delayed  or  defeated  by 
an  insiatenoe  upon  such  an  unfair  course.  If  the  Xation  must  have 
somc^in^  for  tlie  use  of  its  property,  why  not  fix  the  amount  by  the 
value  of  its  property,  as  any  other  landlord  does,  and  not  upon  the 
value  or  amount  o{  the  propertv  of  some  one  else?  My  bill  does 
this.  It  recognizes  the  title  of  tne  Xation  to  its  lands  and  its  right 
to  exact  sometliing  for  the  use  of  the  same. 

Senator  Sterling.  iUit,  Senator  Jones,  in  fixin<i:  the  value  of  the 
land  nuKht  not  the  water  power  to  bo  dovoloped  on  that  land  be  taken 
into  considoraticm  -  that  is,  the  advanta^ros  the  land  would  afford  for 
the  development  of  water  power  at  that  particular  point?  Would 
not  that  be  a  proper  thing  to  consider  ^ 

Senator  JoxEs.  That  goes  to  the  value  of  the  land.  I  have  no 
objection  to  that  if  we  have  to  fix  a  price  on  it  at  all. 

Senator  Works.  In  the  bill  I  have  introduced  provision  is  made 
for  that  in  express  terms. 
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Senator  Jones.  Yos. 

Sonator  Works.  The  courts- in  California  have  held  in  tho  codJ^il- 
nation  of  land  for  purposes  of  that  kind^  in  fixing  the  value  i»f  •;.» 
property  for  any  specific  use  (for  example,  as  a  reservoir  sitr»  fi»r  h 
power  plant),  the  jury  may  take  that  into  account  in  doterminru^  li.- 
actual  value  of  the  land  'i 

Senator  Jones.  Yes.  I  have  a  suggestion  which  I  ^ill  coroi*  ••• 
a  little  later,  that  my  bill  might  be  macTe  more  specific  in  that  n*^i*-  " 
and  either  provide  that  the  value  of  the  land  shall  be  basml  u|-*r. 
its  vduo  for  general  purposes  or  upon  its  value  for  specific  purpii--^- 

Now,  as  I  say,  if  the  Nation  must  have  something  for  tne  U9c  •  f 
its  property,  why  not  fix  the  amount  by  tlxe  value  of  its  proper  j 
as  any  other  landlord  does  and  not  upon  the  value  or  amount  of  t '  '• 
property  of  some  one  else.  My  bill  does  this.  It  recognises  v  • 
title  of  the  Nation  to  its  lands,  its  right  to  exact  sometbinf:  for  t  - 
use  of  the  same.  This  is  a  policy  about  which  we  may  difft*r»  )l; 
that  Congress  has  a  right  to  do  this  I  will  concede,  and  1  would  U'>: 
delay  or  defeat  this  legislation  because  of  a  disaCTeement  over  tr  .4 

Solicy.  Under  my  bill  the  grantee  of  these  lanos  must  pay  to  f.* 
[ation  5  per  cent  per  annum  upon  the  fair  market  value  of  i*«» 
property,  or  two  ana  one-half  times  its  value  during  the  life  of  tl  f^ 
grant.     If  this  is  not  enough,  make  it  more. 

Senator  Clark.  You  sav  5  per  cent  upon  the  value  of  it»  property  ^ 

Senator  Jones.  Upon  trie  land  taken. 

Senator  Clark.  On,  yes. 

Senator  Jones.  The  virtue  in  it  in  my  judgment  is  its  certaintj. 
Capital  will  not  object  to  the  amount.  You  <lo  not  find  the  iKime-r 
interests  objecting  to  the  amount  of  the  charge.  They  do  not  even 
object  to  taxing  tne  power  developed.  AU  they  ask  is  that  vou  make 
the  charge  certain  and  definite.  If  you  insist  on  taxing  tfie  pow«*r. 
fix  the  rate;  make  it  definite  and  certain.  Don't  leave  it  to  tie 
uncertain  and  varying  discretion  of  an  administrative  oiiicer.  Tlf 
power  people  do  not  care  what  the  amount  majr  be.  Why  don  t 
they  object?  Simply  because  whatever  charge  is  made,  whelhrr 
upon  the  land  or  upon  the  power,  becomes  a  fixed  operalinc  ex- 
pense, and  the  consumer  will  have  to  pay  it.  Personallv  I  think  the 
use  of  these  sites  should  be  permitted  free  of  charge  when  we  make 
no  grant  except  to  n  grantee  subject  to  regulation  and  contit^l 
by  a  public  service  commission.  That  woulcl  be  wholly  for  th«» 
benefit  of  the  consuming  public,  who  have  to  pay  whatever  char|r«« 
are  imposed.  Therefore  in  the  interest  of  tlie  fiublic  and  in  the 
interest  of  the  consumers  I  wouhl  like  every  burden,  if  that  is  f  osisible. 
taken  off.  Every  burden  you  place  on  the  development  of  watrr 
power  must  be  borne  eventually  by  the  consumers  of  that  power,  and 
every  burden  of  that  kind  that  vou  take  off  is  a  relief  to  the  consumers. 
In  other  words,  we  would  benefit  the  people  or  the  public  by  relievuig 
them  of  this  burden. 

This  is  a  regulated  natural  monopoly. 

Whalrvrr  burd«*ns  we  iinp<»s<'  nniNt  lx»  allowed  to  paws  on  to  th«* 

1)('upl<»  and  instfail  of  imposing  burdens  wi»  should  remove  them. 
mijpMwi'  wr  i'lxw  not  pass  li'iri'^lution,  JMiwrxrr,  i:ou\i;  th.s  far, 
Hlthoiii'-h  it  is  Ntran;:^  thiit  we  run  not  <\o  so;  but  in  my  jitdcmt^nl 
if  tii<»  p4»ople  Hppret'iuN'd  the  »'irt»rt  of  Irvying  this  chKrJ^•  thi  v 
would  ills  st  in  tlH'ir  own  mten'^t  that  no  charge  Im»  ma»le  for  the  un»* 
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of  these  lands,  the  title,  of  course,  being  reserved  to  the  Govenunent. 
Now,  here  is  what  I  referred  to  a  moment  aj^o.  I  think  some  uncer- 
tainty might  be  relieved  in  my  bill  by  expressly  providing  that  the 
fair  value  shall  be  determined  either  b)'  fixmg  it  upon  the  basis  of  the 
value  of  the  lands  for  general  purposes  or  for  special  purposes.  It  is 
contended  by  some  that  the  provision  as  it  now  stands  is.  to  a  certain 
extent,  indefinite.  I  have  some  letters  from  Mr.  M.  H.  Gerry,  jr., 
consulting  engineer,  of  Helena,  Mont.,  making  some  valuable  sugges- 
tions on  this  and  other  points,  which  I  desire  to  read  to  the  conunit- 
tee,  because  this  comes  from  a  man  who  is  thoroughly  familiar  with 
this  matter,  ami  it  also  shows  the  vie^'point  of  some  of  the  power 
interests. 

This  is  a  letter  from  Helena,  Mont.,  under  date  of  April  21,  1914, 
and  goes  on  to  say  he  has  read  with  interest  my  bill  to  regulate  this 
matter,  and  then'quotes  from  the  bill  providing  for  the  adjustment 
of  the  charge  to  be  made  and  fixing  the  value  of  the  land,  which  I 
provide  shall  be  done  either  by  agreement  between  the  Secretary 
and  the  compny,  or,  if  they  can  not  agree,  then  they  shall  go  into 
court.     He  says: 

I  take  it  that  one  of  the  aims  of  this  bill  is  to  provide  a  definite  line  of  procedure 
«nd  to  remove  the  wide  discretionary  power  of  the  departments,  to  the  end  that  water- 
power  fpmxtta  may  be  obtained  unaer  uniform  conditions  and  without  burdensome 
restrictions,  at  ^e  same  time  protecting  the  public  interest  by  making  all  corpora- 
tions enjo>ing  such  privileges  public-service  corporations  suoject  to  public  regu- 
lation by  the  several  States,  nliile  the  clause  I  have  quoted  above  appeara,  on 
first  reaaing,  to  be  eminently  fair,  neverUieless  it  leaves  the  matter  in  such  situation 
that  a  department  at  any  time  may  contend  that  the  rights  granted  are  of  enormous 
value,  baaing  this  position  on  alleged  prospective  earnings  or  other  financial  advantage 
to  the  corporation  applying  for  the  grant. 

Should  the  Secretary  of  the  department  having  jurisdiction  fail  to  apee  with  th& 
applicant  for  the  permit,  then  the  matter  must  be  determined  in  the  United  States 
district  court  *' according  to  the  laws  and  rules  in  force  in  said  jurisdiction  for  the 
exercise  of  the  ri^t  of  eminent  domain  for  public  purposes."  It  may  be  contended 
on  the  part  of  the  Government  in  such  a  proceeding  that  the  land,  while  of  little 
value  for  any  other  purpose,  has  great  value  for  water-power  purposes,  and  I  believe, 
in  accordance  wiUi  the  rules  and  practices  prevailing,  that  a  court  would  be  obliged 
to  take  this  view  of  the  situation,  and  hold  the  reasonable  value  of  the  land  to  be  its 
value  for  any  purpose  tu  which  it  could  be  put,  and  that  the  showing  of  possible 
earnings  from  a  corporation  desiring  to  use  it  for  water-power  purposes  would  be  a 
measure  of  such  value. 

Of  course,  I  think  the  courts  would  adopt  a  general  and  uniform 
practice  with  reference  to  that  matter,  but  it  is  very  easy  to  make 
it  definite  and  certain,  as  Senator  Works  has  made  it  in  his  bill,  and 
as  I  suggested  a  little  while  ago. 

Of  course,  under  public  rate  regulation,  the  users  of  the  power,  in  theory  at  least, 
pay  all  chaises  and  expenses  and  it  may  be  uiged.  therefore,  that  it  is  immaterial  to 
a  public  service  corx>oration,  the  value  the  Government  attached  to  the  land  or  the 
chaiges  made  therefor.  I  think  differently,  however,  and  believe  it  to  be  to  the  public 
interest  to  settle  definitely  by  legislative  enactment  the  charges,  if  any,  to  be  made 
by  the  United  States  Government  for  such  privileges,  so  that  there  may  be  absolute 
uniformity  in  the  issuance  of  grants  hereafter,  and  that  the  matter  of  chaiges  may  not 
be  l^t  to  the  discretion  of  the  Secretaries,  or  even  to  the  interpretation  of  the  courts 
on  such  general  grounds  as  in  the  clause  quoted  above. 

In  my  judgment,  the  Government  should  make  no  chaige  for  a  grant  of  this  kind 
(certainly  none  in  excess  of  the  amount  required  for  administration  purposes),  the 
consideration  being  the  public  benefits  resulting  from  the  construction  of  nydroelec- 
tric  plants,  when  subject  to  public  regulation;  these  benefits  being  the  addition  to  the 
taxanle  wealtib  of  the  communities  and  the  reasonable  rates  for  power  guaranteed  to 
the  citisena.    Any  form  of  Government  charge,  based  on  alleged  \'alue  of  the  right  or 
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privilefce  granted,  becomeB  an  indirect  tax  on  the  industry  and  on  thecooKiaer*.  *r.i 
Is  Bomething  to  be  avoided  in  legislation  desired  to  promote  the  developmcBt  of  *nt 
water  powers. 

I  will  ask  to  I  e  allowed  to  put  this  en  tiro  letter  in  the  record  arid 
also  another  letter,  without  taking  the  time  to  read  it. 

The  Chairman.  That  may  be  done. 

(The  letters  above  refened  to  will  be  found  at  the  rondusion  'f 
to-day's  record.) 

Senator  Jones.  Aside  from  the  policy  of  imposing  a  tax,  then*  *.» 
an  objection  to  levying  this  chai*ge 

Senator  Sterling.  Just  before  you  leave  that  question:  In  caM«  a 
charge  should  be  made  be3*ond  the  definite  and  ascertainable  exnet]^ 
of  can-jdng  on  the  work  on  the  part  of  the  Government,  what  aj^{»«»- 
Bition  would  you  say  should  be  made  of  the  charges  f 

Senator  Jones.  Oh,  if  the  National  Government  is  going  to  tnifMisr 
a  charge  of  that  kind,  it  ought  to  go  into  the  Treasury,  sobjert  t«* 
appropriation  by  Congi*ess.  There  is  a  suggestion,  I  think,  in  t^^ 
Ferris  bill,  that  it  should  go  into  the  reclamation  fund. 

Senator  Sterling.  Yes. 

Senator  Jones.  I  think  that  is  a  ridiculous  suggestion.  It  i<  t 
sort  of  an  attempt,  apparently,  to  bribe  one  part  <h  the  country  to 
support  a  measure  which  will  l>enefit  it  at  the  expense  of  some  oihtr 
section  of  the  country.  It  would  take  from  the  consumers  in  a^nut 
communities  money  to  bo  used  for  the  benefit  of  some  other  roin- 
munity  which  had  borne  no  part  of  the  exiiense  for  the  plant  pr>»> 
ducing  the  power  upon  which  the  tax  is  lt»vied.  Whatever  is  r\- 
a<'tod,  over  and  above  the  ox])ense  of  ndministrntioii,  sluuild  go  iij'» 
the  Treasury  and  be  apjjropnated  by  Congress. 

Senator  Stkrlin< J.  vVhat  would  you  say  to  just  giving  it  to  t^f 
States  in  which  the  several  nower  sites  are  situated  ? 

Senator  Jones,  Well,  I  uo  not  look  upon  that  with  very  mu*  *' 
favor.     That  looks  veiy  much  as  though  it  was  just  an  attempt  :  ■ 

?;et  support  by  conferring  some  seeming  benefit  from  the  Xatioria) 
Tovernment.  If  tlie  Xational  (fovemment  is  going  to  take  t:  »- 
money  for  the  use  of  its  lands,  why  let  it  go  into  the  Treasury'  a^•i 
be  nppn>priat<Ml  for  public  nuiposcs.  It  can  not  he  taken  uptm  aiiv 
th<  ory  oxcept  that  tn«'  public  is  int«'restr(l  in  or  owns  the  land:  a'- » 
if  this  is  so,  this  moii'V  should  go  into  the  Tn>iLsury  for  th*  ben  tit 
of  all  thr  public  and  not  somr  n.irt  of  it. 

Now,  aside  from  the  policy  oi  imj)osing  a  tax,  there  is  an  obitN  li  i. 
to  levying  this  charge  u])on  the  ]>ower  develojXMl  instead  of  uf^  i. 
the  value  of  tlie  land,  which  t4)  me  is  fundamental  and  which,  rt 
my  judgment,  we  have  no  right  to  wais'c.  even  if  capital  d<H»s  u  * 
object  to  it  or  if  it  may  he  considered  as  largely  tlu»oreticaI,  W* 
have  no  right  to  permit  the  Nation  to  invade  the  right^i  or  sover- 
eignty of  the  Stnte.  What  the  I  nite<l  States  should  do  or  imU  »!• 
as  to  the  use  of  its  lands  is  u  matter  of  ]>olicy  about  w*hicli  we  nj:»v 
differ  and  upon  which  we  may  comprtMuiM*,  but  the  right  of  t\* 
Stat<»  to  use.  regulate,  and  control  its  own  property  should  n€»t  l-** 
com]>n»mised  or  invaded  directlv  or  intlirectlv.  I^et  the  stat^  rcL'^i- 
late  and  c(»iitrol  tlie  manner  of  the  use  of  its  property  and  the  enrrcv 

{generated  by  it  an<l  fix  the  price  to  be  paid  by  the  ctiasumet'*  iin! 
et  the  Nation  fix  the  prii-e  ut>on  its  property  for  it*i  use.     In  iM* 
way  the  riglits  of  both  sovereign tii»s  are  fully  rei^jgni/.ed  and  tie 
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inierecits  of  the  people  fuUv  protected.  By  any  other  method  the 
neople  are  injured  and  the  sovereignty  of  the  States  ravished. 
Aotning  is  gained  except  that  the  right  of  some  bureau  chief  or 
de]>artment  nead  to  interfere  with  the  State  in  the  use  and  control 
of  its  property  is  legislatively  asserted.  NeiUier  the  United  States 
nor  the  States  ran  anord  to  sanction  such  doctrine.  The  Representa- 
tives from  the  States  of  the  West,  which  are  the  ones  to  be  affected, 
can  not  afford  to  permit  such  le^lation  to  be  passed.  We  will  make 
reasonable  concessions,  but  this  is  vital  and  fundamental. 

Those  who  are  pressing  legislation  of  this  character,  it  seems  t« 
me,  ought  to  understand  that  this  contention  is  fundamental  and 
that  we  will  not  consent  to  the  passage  of  legislation  that  invades 
the  sovereignty  of  the  States  where  public  land  is  situated  simply 
upon  the  theory  that  the  owner  of  that  land  can  impose  any  condition 
which  he  sees  fit  with  reference  to  the  use  or  disposal  of  those  lands. 

Some  of  our  people  object  to  the  retention  of  the  title  to  these 
lands  ui  the  National  Government  for  the  reason  that  it  reserves 
them  from  taxation.  If  the  use  of  these  sites  were  permitted  free  or 
upon  a  nominal  charge  there  would  be  Uttle  if  any  force  to  this  objec- 
tion. Whatever  tax  would  be  levied  by  the  State  would  have  to  be 
paid  by  the  people  consuming  the  power.  Relieve  them  from  any 
chaige  for  the  land  and  also  from  this  State  taxation  and  they  can  well 
affom  to  pay  a  little  higher  tax  upon  their  other  property  in  order  to 
meet  State  and  local  needs.  There  is  not  enougn  in  this  contention 
to  warrant  delaying  a  reasonable  measure.  The  people  should  not 
foi|:et,  however,  that  if  the  chaise  is  levied  upon  the  power  developed, 
as  IS  proposed  by  those  who  profess  so  mucn  soKcitude  for  their  wel- 
fare, they  wiD  have  to  pay  it  m  the  price  paid  for  their  power,  and,  in 
tiddition,  their  State  and  local  taxes  will  be  heavier  because  of  the 
exemption  of  these  lands  from  taxation. 

Xo  grant  should  be  made  except  upon  reasonable  provision  for  the 
highest  practicable  development  covering  all  possible  power  uses. 
This  is  secured  in  my  bill  by  giving  to  the  Secretary  the  authority  to 
require  the  plans  and  specifications  to  cover  such  use  and  develop- 
ment before  approving  them  and  making  the  grant  effective.  He 
raaj-  arbitrarily  refuse  his  approval,  but  such  action  would  come 
before  the  work  is  started  and  investment  made.  I  believed,  when 
I  prepared  the  bill,  that  this  was  a  wise  provision  and  that  as  this 
discretion  must  be  left  somewhere,  it  could  well  be  left  with  the  Sec- 
retary. Further  thought  and  consideration,  however,  forced  me  to 
the  conclusion  that  giving  the  Secretary'  such  authority  will  lead  to 
verv*  great  expense,  require  the  emplovment  of  a  large  force  of  engi- 
neers and  experts  and  in  fact  lead  to  tlie  creation  of  anothei*  depart- 
ment bureau  and  increase  largely  the  expense  of  administration.  It 
also  involves  an  interference  with  the  rights  of  the  State,  which  has 
the  right  to  determine  the  use  of  the  water,  the  devexonment  needed, 
and  so  forth.  I  believe  this  can  be  covered  blotter  by  the  public- 
service  commission  of  each  State  which  wiU  be  much  more  familiar 
with  local  needs  and  conditions  and  much  more  responsive  to  the 
needs  of  the  pubhc,  and  I  want  to  suggest  an  amemlment  to  my  bill, 
as  follows: 

In  section  2  of  my  bill  I  provide  that  the  grantee  shall  have  thia 
right  of  way  after  he  has  filed  witli  the  Secretary  plans  and  specifica- 
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tions  for  his  work,  together  with  a  iiuu),  ami  so  forth,  whirh  shmU  \^ 
approved  by  such  Secretary.  Now,  1  want  to  susgest  tlii^  anj»Ti'i- 
ment:  In  line  15,  page  3,  after  the  word  "shaU''  strike  out  v:*- 
words  '*be  approved  by  such  Secret  aiy." 

Strike  out  the  word  *'if  and  strike  out  the  word  **hiin"  and  j»ut 
in  the  word  ^4t''  in  line  16,  and  insert  the  following,  so  as  to  mak«^  it 
read  in  this  way: 

Drawings  shall  have  the  approval  of  the  public-service  commiAHion  of  the  Sut*-  %r-  i 
its  certificate  to  the  effect  that  it  appears  to  it  that  the  propocn^d  deveIopm«*iit  mi^ 
promote  the  highest  and  greatest  practicable  use  of  the  water  resourcen  invoiv«d 

That  makes  it  absolutely  definite  and  certain  and  inak(*»  t:if 
Secretary  of  the  Interior  a  real  administrative  officer  of  this  Uw,  •n*: 
makes  it  so  that  these  plans  and  specifications  will  not  be  plaretl  c»n 
file  until  they  have  the  approval  of  the  pubUc-service  commission  t-f 
the  State  and  its  certincate  that  the  proposed  development,  a.** 
shown  by  the  plans  and  specifications,  will  result  in  the  great^^t 
possible  practical  use  of  the  water-power  resources  involve<i.  When 
this  is  done  the  grant  attaches  and  not  before.  The  certificate  of  the 
commission  will  not  be  conclusive  on  the  commission  as  to  develop- 
ment.    If  further  development  is  needed,  they  may  require  it. 

This  will  make  the  Secretary  of  the  Interior  purely  an  admini^ 
trativo  officer  and  define  with  very  great  definiteness  hi«  duties  u. 
connection  with  this  grant. 

I  aCTee  with  Representative  MondeU  in  his  st^t^'ment  the  other 
day  uiat  the  solution  of  this  water-power  question  ought  to  be  a 
very  simple  proposition.  It  seems  to  \ye  very  simple  to  me.  Thr 
only  trouole  comes  and  the  only  uncertainty  comes  when  vou  try  to 
vest  an  agency  with  power  beyond  its  jurisdiction  and  to  place  in  the 
hands  of  the  Secretary  of  the  Interior  authority  and  power  to  regulate* 
charges,  service,  prices,  and  duties,  which  retuly  rest  with  the  Statr 
itself.  Ijet  us  do  the  legislating,  as  we  should,  and  let  him  exeout4*, 
and  if  we  have  a  due  regard  for  the  limits  of  the  respective  jurimli^^ 
tions  involved  there  will  be  little  difficulty  in  passing  good  and  work- 
able legislation. 

All  desire  the  power  or  electrical  energy  furnished  to  consumers 
at  the  lowest  possible  rates  and  in  the  most  efficient  manner.  Thi«» 
is  secured  through  the  regulating  bodies  of  the  State  familiar  mnih 
local  conditions  and  responsive  to  local  sentiment.  No  grant  ia 
made  in  any  State  where  such  regulative  luxly  is  not  pn)vidisl  for 
and  no  grant  is  made  to  any  corporation  or  iuilividual  that  is  ni4 
subject  to  such  regulative  body.  There  is  no  more  reliable  agoncv  to 
contn)l  these  matters  than  these  local  agencies.  This  is  conciMlivI  by 
both  sides  and  yet  tho^e  urging  the  House  bill,  while  conceding  the 
regulation  of  intrastate  business  to  State  authorities,  neverthek*ss 
practically  nullify  this  by  inserting  provisions  giNnng  to  the  Svn^tary 
of  the  Interior  contn)l  over  practically  evervthing  that  is  intnustate. 
This  brings  into  operation  two  conflicting  jurisdictions  and  can  ni»t 
help  but  result  in  controvei*sy,  uncertainty,  and,  in  the  end,  stagna- 
tion in  development.  In  the  interest  of  the  people  and  in  the  inter- 
est of  the  public  we  must  place  all  contnd  in  one  juriMliction,  anil 
anv  legislation  to  be  elFective  mtist  be  conlined  to  this  extent. 
'  Now  just  for  a  few  monient*^  I  want  to  call  the  attention  of  iho 
comnuttee  particularlv  to  the  terms  of  my  bill,  which  is  S.  6712. 
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The  first  section  of  this  bill  grants — 

to  any  State  or  municipal  subdivimon  thereof  or  any  mutual  public  service  corpora- 
tion onjanized  for  the  purpose,  or  to  anv  person  or  persons  authorized  by  the  State  or 
States  in  which  any  portion  of  such  dam,  sU^rage  reservoir,  water  power  or  hydro- 
electric plant,  or  transmission  or  distributing  lines  may  be  located,  to  engage  in  the 
business  of  furnishing  water  for  domestic  uses,  irrigation,  transportation,  or  any  other 
purposes,  for  light,  heat^  power,  or  energy,  generated  by  electricity  or  otherwise: 
Provided,  That  the  State  m  which  such  lauas  may  be  located  shall  have  provided  for 
the  regulation  and  control  of  mutual  and  public  service  corporations  and  persons  en- 
gaging in  such  business. 

Now,  that  grant  is  siniply  upon  compliance^  of  course,  with  the 
conditions  of  the  bill.  Mr.  Pinchot  made  a  statement  before  jour 
committee  the  other  day  that  this  was  a  £rrant  outright^  and  con- 
veyed the  impression,  or  his  statement  would  convey  the  impression 
to  the  committee  and  to  the  countrv,  that  it  was  made  absolutely 
without  condition.  Now,  he  certainly  knew  that  was  not  a  correct 
statement  of  my  biU,  or  else  he  had  not  read  the  bill  and  made  the 
statement  ¥dthout  reading  it,  because  it  is  not  an  absolute  grant 
without  conditions,  but  a  grant  upon  conditions  and  a  grant  upon 
compliance  with  certain  conditions  of  the  act  which  fully  protect  the 
interests  of  the  public. 

Section  2  gives  to  the  grantee  a  right  to  construct  his  works  upon 
compliance  with- certain  conditions  and  doing  certain  things.  As 
amended,  as  I  suggested,  he  must  file  with  the  Secretary  his  plans 
and  specifications  and  drawings,  etc.,  together  with  a  certificate  of 
the  I^iblic  Service  Commission  of  the  State  to  the  effect  that  the 
tfroposed  development  will  promote  the  highest  and  greatest  practica- 
ble use  of  the  water  resources  involved. 

Now,  as  I  said  a  moment  ago,  that  does  not  bind  the  public  service 
conmussion  to  require  nothing  further.  They  have  control  of  the 
matter.  In  the  future,  shoula  thev  see  that  further  development 
than  that  oven  contemplated  by  tne  plans  and  specifications  filed 
should  be  necessary,  the  commission,  under  authority  of  the  State 
law,  can  require  them  to  put  in  such  development. 

Then  he  stated  that  my  bill  gives  the  right  of  eminent  domain  outright 
to  these  power  companies,  and  that  was  something  they  had  been 
wanting.  It  does  not  do  anything  of  the  kind  and  he  should  have 
known  it  did  not  do  so^  and  if  he  had  examined  the  bill  carefully  he 
would  have  known  that  all  it  does  is  this:  After  the  necessary  draw- 
ings and  filings  have  been  made  to  comply  with  the  law,  they  have 
the  right  to  the  land.  That  fiixes  the  right  to  the  land,  and  then  I 
simply  provide  a  method  by  which  the  appraisement  or  fair  value  in 
accordance  with  the  terms  of  the  bill,  shall  be  fixed  upon  which  the 
annual  payment  is  to  be  based.  The  right  of  eminent  domain  is  not 
given  them  at  all. 

Section  3  of  this  biU  provides  that  in  the  taking  over  of  tt« 
property  of  the  grantee  as  therein  provided  no  value  shall  be 
claimed  by  or  be  fdlowed  by  reason  of  the  grant  or  franchise. 

Senator  Clark.  Senator,  if  a  company  or  corporation  under  the 
provisions  of  your  bill  had  agreed  upon  a  price  to  be  fixed  for  this 
right  of  way,  should  or  should  not  that  price  enter  into  the  estimate 
of  the  value  on  which  it  should  be  taken  over,  or  would  you  have 
considered  that  to  have  been  absorbed  by  the  rates  collected  t 

Senator  Jones.  Th(  rate  for  the  power? 
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Senator  Clark.  Yes. 

Senator  Jones.  No;  that  is  not  to  be  taken  into  account  for  fixjii«: 
rates  to  be  charged  by  \i\e  public  service  commission.  They  ai^  n«»; 
to  make  allowances  for  that.  At  least,  if  that  is  not  dear  thai  i« 
the  purpose  and  that  is  the  int4)ntion,  that  that  shall  not  br  <if»n«». 

Senator  Clark.  Then  if  that  is  tnie,  ought  not  the  company  to  !  *^ 
repaid  the  cost,  whatever  it  might  have  Ixum.  of  the  site? 

Senator  Jones.  The  site  has  not  cost  anything.  They  do  not  ha\  *• 
to  pay  anything  for  the  siU^     It  is  an  annual  rental. 

Senator  Clark.  Oh,  they  oiUv  pay  an  annual  rental  f 

Senator  Jones.  Yes,  on  the  basis  <^f  the  value  determined  as jprt>- 
Tided  in  section  2.  They  do  not  have  to  pay  the  sum  fixed.  That 
is  simply  used  as  a  basis  uf^on  which  the  percentage  they  have  to 
pay  eacn  year  is  fixed,  vou  know.     That  is  all  that  is. 

Then  section  4  provides,  in  brief,  that  where  it  is  necessarr  to 
execute  contracts  extending  bevond  the  60-year  period,  it  shall  \^ 
done  upon  the  approval  of  t{ie  public  service  commission.  And 
then,  whenever  the  plant  is  taken  over  either  by  the  United  Statei^ 
or  anyone  else,  these  contracts  are  assumed. 

Section  5  is  the  section  providing  for  the  termination  of  the  grant 
and  provides  that  Congress  may  at  any  time  |)rovide  for  the  ter* 
mination  of  the  ricfht  to  occu|)y  such  lancfupon  the  expiration  of  such 
'60-year  period.  Now,  the  meaning  of  that,  or  the  intended  roeaninz 
of  it,  whether  it  is  clear  or  not  (it  is  not  as  clear  to  my  mind  as  it  ought 
to  be,  except  I  know  what  I  intemled  to  expret^s)  is  that  (ongieK^. 
aft'er  the  passage  of  this  act,  could  to-morrow,  if  it  saw  fit,  (loviclr 
for  the  termination  of  this  light  to  occupy  the  land  at  the  end  of  «Sn 
years;  or  that  it  can  wait  for  the  50-year  period  to  expire  and  thi^n 
piovido  a  way  bv  which  it  could  bo  terminated. 

That  proposition  we  considered  rather  carefully  in  the  Irriscalion 
Committee,  and  this  was  about  the  language  they  tentatively  agreed 
upon.     In  other  words 

Oongrettf  may  at  any  time— 

means  that  we  might  at  any  lime,  before  the  cm!  of  thi»  50-yrar 
period  or  at  any  time  after  the  end  of  the  5()-year  period.  provi<le 
the  method  by  which  this  right  shall  be  tenninated  and  the  pn>perty 
taken  over — 

and  provide  for  the  dinpomtion  of  all  tlio  proi>«*rtv  of  thr  KranU^  dep«nd«*nt  f<»r  iu 
0UCCWW  upon  the  riphtu  hert»hy  (^rantod,  which  i«)ia1l  tnchido  the  nwi'^wir)*  appur- 
tenant prt)porty  rroat«i  or  a<fjuinHl  aA  vahiahle  or  wrncouhln  in  tlio  distribution  t»l 
water  or  in  th«*  feneration,  tranj»miwion,  or  dii^tribution  of  liirht;  heat,  power,  or  enerrr 
upon  tlie  payment  of  mere  oompenmition  and  upon  the  aMmimntion  of  all  rontni«  u 
entero<i  into  hy  paid  f^ntee  whirh  haa  the  appn>val  of  the  ninvly  conptituted  publu- 
authority  havinj:  jun^4di('tion  t)ier<H)f.  ^ 

Section  0  |)n)vi(h's  for  insuriiij;  the  prompt  develupinent  of  tin-* 
plant  and  re<juires  the  <rr«ntee  to  eoinnit'iiee  the  clevelopment  uitlun 
t%\o  xaiN  fn»in  tin*  date  of  the  agreement  nv  adjudicaMon  of  the 
\ahie.  In  liiH*  is  I  have  suirir<**^ted  an  ainendnh»nt  tomvt>ili-  St'ikt* 
out  the  word  *'u|)<ur'  ami  nwert  "two  yeaix  fri»m."  Tijen  I  hav<» 
mad«*  a  riirthrr  eliaiip'  on  hues  '2'\  and  J.*),  wliieh  n»ad  thai  it    - 

Mmll.  withpi  ih»*  fiirtluT  t^-nn  »>f  ti\«»  yi»ar>*.  n»inph't«»  and  put  in  <^nnitirrrift|  f)p«<ra* 
tti*ii  *-M(  h  part  ft  th«*  ultinmto  d(*\  «*lopni4*iit  a.<^  \\w  S<MTctar\  or  Sri  r** tarn *«  t>f  the 
itcpartiiii-iit  '-r  il<)kartrnrut«  tUvti  havini:  jnri*Klirti(»u  (»\i'r  -^n'-h  land 
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I  strike  out  that  and  leave  it  to  the  pubh&-service  commisaions  m- 
stead  of  the  Secretary,  and  provide  that  the  grantee  within  five  years — 

■*iall  complete  and  put  in  commercial  operation  such  part  of  the  ultimate  develop- 
mont  as  the  public-service  commiasion  of  the  State  shall  deem  necessary  to  supply — 

And  so  forth;  and  then  make  the  necessary  changes  in  the  bill  to 
correspond  with  that  amendment. 

Althouffh  I  have  not  given  it  a  great  deal  of  thought,  I  want  to 
suggest  this  amendment  further  at  the  conclusion  of  the  sixth  sec- 
tion, namely,  to  insert: 

And  unlesB  otherwise  provided  by  OongreoB,  the  Secretary  or  Secretaries  having 
jurisdiction  of  the  lands  involved  may  require  such  development  for  interstate 
service  as  may  be  necessary. 

Now  section  7.  I  am  incUned  to  think  this  could  go  out  entirely, 
but  I  put  it  in  simply  as  a  notice  to  those  interested  rather  than 
as  deeming  it  necessary  to  assert  any  rights.  It  provides  that  rates 
charged  by  all  grantees  shaU  be  reasonable  ana  the  service  shall 
be  efficient.  Of  course  that  is  entirely  within  the  power  of  the 
State  authorities  to-dav  and  it  is  not  necessary  for  us  to  make  any 
assertion  of  it.     It  is  also  provided — 

That  the  United  States  reserves  the  right  to  regulate  rates  and  service  to  the  consumer 
to  the  extent  that  the  busineaB  of  the  grantee  may  be  or  shall  become  interstate. 

We  already  have  that  right  and  we  do  not  need  to  assert  it. 
However,  I  do  not  think  there  is  any  harm  in  asserting  it  in  the  bill. 

Section  8  provides  a  method  by  which,under  grants  heretofore  made, 
grantees  who  now  have  rights  ran  come  under  the  terms  of  this  bill. 

Section  9  provides  for  che  location  and  settlement  of  lands  that 
may  be  withdrawn  for  this  purpose  without  interfering  with  water- 
power  development. 

Section  10  is  a  provision  against  artificial  monopoly  and  unlawful 
restraint.  I  am  inclined  to  think  that  that  is  covered  by  law  now, 
the  antitrust  laws,  but  to  remove  any  doubt  it  has  been  put  in  this 
bill.  And  I  find  it  is  put  in  almost  verbatim  in  most  of  the  other  bills, 
and  is  reported  rerbatim,  I  think,  in  the  bill  from  the  Conunerce 
Committee  with  reference  to  navigable  streams. 

Then,  section  11  provides  the  cancellation  feature  by  the  court  for 
a  violation  of  the  terms  of  the  act. 

Section  12  gives  the  Secretary  authority  to  make  whatever  rules 
and  regulations  may  be  necessary  to  carry  out  the  provision  of  the 
bill. 

Section  13  is  a  provision  that  wa^  put  in  at  the  suggestion  of  a 

food  many  of  our  mining  people  in  the  West  and  for  tneir  benefit, 
t  provides: 

That  the  provisions  of  section  1  of  this  act  defining  the  qualifications  necessanr  for 
a  grantee  hereunder  shall  not  apply  to  any  water-power  developments  or  proposats  for 
development  of  a  capacity  of  1,000  horsepower  or  less,  and  in  such  cases  the  benefits 
of  this  act  shall  extend  to  any  person,  corporation,  or  association  of  persons  which 
shall  comply  with  the  other  terms  and  requirements  hereof." 

In  other  words,  where  the  development  is  1,000  horsepower  or  less, 
the  grantee  need  not  be  a  pubUc-service  corporation  or  individual 
subject  to  the  pubUc-service  act§.  There  is  no  necessity  of  a  devel- 
opment of  this  size  being  subject  to  public-service  regulation. 

Section  14  is  the  repeahng  clause  as  provided  in  the  different  bills. 
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Senator  Works.  Senator  Jones,  if  I  understood  you,  you  provide 
that  the  amount  of  money  paid  to  the  Government  by  way  of  rentid* 
or  whatever  it  maybe,  is  not  to  be  taken  into  account  in  fixing  the  rate 

Senator  Jones.  Oh,  no,  Senator;  not  that.  That  is  taken  int4> 
account,  of  course. 

Senator  Works.  I  wondered  how  you  could  do  that,  because  that 
would  be  in  direct  conflict  not  only  with  the  holdings  of  the  State 
commissions,  but  in  violation  of  their  duty,  because  it  would  certainly 
be  their  duty  to  take  into  account  any  charges  paid  by  the  corpora- 
tion as  a  part  of  the  operating  expenses. 

Senator  Jones.  Yes;  that  is  correct  and  an  unanswerable  argument 
against  levying  any  such  charge  or  collecting  any  such  rental. 

Senator  Shafroth.  I  would  like  to  be  permitted  to  ask  Senator 
Jones  a  question. 

The  Chairman.  All  right. 

Senator  Shafroth.  Senator  Jones,  I  have  looked  at  the  provisions 
of  your  bill  and  I  think  they  are  much  better  than  the  provisions  in 
the  bill  that  comes  over  from  the  House,  but  there  are  some  things 
you  said  I  want  to  call  to  your  attention. 

You  refer  to  the  question  of  the  amotmt  that  the  State  might 
impose  as  a  tax  upon  these  plants  as  not  being  very  large.  I  want 
to  call  your  attention  to  one  of  the  plants  in  our  State,  at  Ed  Taylor's 
home,  m  Glenwood  Springs,  Colo.  A  few  miles  from  there  there  b 
a  plant  that  cost  S8,000,000  or  SI 0,000,000.  It  consists  principallv 
of  a  tunnel  ruxmiiig  through  the  mountams  parallel  to  the  stream  and 
at  a  lower  grade  than  the  stream.  It  works  its  way  up  rt*laiivelv  to 
the  stream  and  gets  to  a  height  of  some  several  hundred  feet  and  then^ 
by  a  precioitous  fall,  makes  a  great  water  power  that  furnishes  elec- 
tricity to  trie  city  of  Denver  over  the  mountains  for  lighting  purposes 
and  street  car  pur|>08e8. 

Now,  that  plant  is  worth,  for  taxation,  $8,000,000,  and  if  that 
were  exempted  from  taxation  the  result  would  be  the  people  around 
Glenwood  Springs  would  not  ^ot  much  benefit  from  it,  and  the  people 
of  Denver,  lour  or  five  counties  beyond,  would  get  the  most  benent. 
It  is  impossible  under  any  of  these  laws,  as  long  as  you  have  a  leaning 
system,  to  have  a  tax  imposed  upon  the  plant,  because  the  principal 
value  of  the  plant  is  a  tiumel  that  runs  through  the  mountains.  It 
would  be  impossible  to  levy  upon  it,  impossible  to  tax  it,  because  it  in 
so  connectea  with  the  soil.  And  if  the  title  remains  by  virtue  of  a 
leasehold  estate  in  the  power  company  and  the  fee-simple  title 
remains  in  the  government  it  can  never  be  taxed,  and  Glenwood 
Springs,  or  the  county  in  which  it  is  situate,  woukl  lose  the  value 
there  in  taxable  property  of  $S ,000,000. 

Now,  I  think  all  ot  these  matters  ought  to  be  subject  to  taxation  by 
the  State  and  I  think  it  is  a  violation  of  the  practical  agreement 
betwo<»n  the  (ioveniment  and  the  States  that  it  will  permit  the 
States  to  exercise  sovereignty.  And  the  right  of  sovereignty  is  well 
recogiii/A'd  to  be  the  right  to  tax  all  properties  witliin  the  bordem  of 
the  State. 

Senator  Clauk.  Senator,  is  this  property  on  (fovemnient  land  i 

Senntor  Siiakkotii.  Yes;  it  is  on  (iovernment  land. 

Senator  Joxks.  I  will  say  there  is  not  much  tiillerence  between 
you  and  mc  as  to  what  we  Wi>uld  prefer  to  have  done.  I  agree  vrith 
you  on  that.     And  I  would  rather  see  your  bill  piisse<l  than  mine. 
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But  there  is  not  sufficient  objection  there,  so  far  as  I  am  concerned, 
to  warrant  me  in  opposing  any  legislation  because  of  a  provision  of 
that  kind. 

Now,  just  a  word  or  two  more  and  then  I  am  through. 

There  is  one  suggestion  that  Mr.  Pinchot  makes,  and  that  has  been 
made  again  in  these  hearings  and  in  the  discussion  of  this  question, 
i.  e.,  that  if  this  matter  is  left  to  the  States  politics  will  have  a  great 
deal  of  influence  in  connection  with  it.  And  he  suggested  m  his 
statement,  with  reference  to  my  bill,  where  I  provide  that  Confess 
shall  terminate  this  grant,  that  it  vnXL  bring  the  matter  into  pohtics, 
and  '^you  know  how  difficult  it  is  to  pass  bills  and  to  prevent  the 
passage  of  bills,"  etc. 

Mr.  Chairman,  in  my  judgment  there  is  more  politics  to  the  square 
inch  in  giving  the  Secretary  of  the  Interior  the  authority  over  these 
matters  that  is  given  in  tne  Ferris  bill  than  there  is  politics  to  the 
square  mile  in  the  States  if  the  regulation  is  left  to  them,  as  of  right 
it  must  be.  I  think  the  experience  of  each  Member  of  the  Senate 
here  will  bear  out  my  statement.  The  Secretary  of  the  Interior  can 
not  act  on  these  matters  himself,  he  can  not  make  personaUy  the 
investigations  necessary  to  be  made;  he  must  act  upon  the  report  of 
some  subordinate.  Now,  if  any  political  influence  should  be  thought 
of  or  if  anyone  should  be  disposed  to  use  any  political  influence,  tnis 
IS  the  system  under  which  it  can  be  most  effectively  exerted.  The 
interest  desiring  to  get  a  permit,  if  it  is  interested  in  offering  any  sug- 
gestion that  might  be  out  of  place  or  of  using  any  influence,  political 
or  otherMHse,  knows  exactly  who  is  going  to  pass  upon  its  application 
in  the  first  instance  and  it  knows  if  it  can  get  that  man's  opinion  or 
decision  in  its  favor  that  the  chances  are  ninety-nine  out  of  one  hun- 
dred that  it  will  be  approved  further  on  up,  and  he  is  the  man  who 
will  be  seen.  It  knows  exactly  where  to  bring  its  influence  to  bear, 
and  it  wiU  often  accomplish  its  object  without  the  man  higher  up 
knowing  anything  of  its  efforts. 

I  have  in  mind  a  particular  instance  that  illustrates  this  matter. 
We  had  in  our  State  a  certain  interest  which  wanted  to  get  an  exten- 
sion of  time  for  completing  a  certain  work.  It  had  gotten  one  or  two 
extensions  of  time.  It  was  not  prosecuting  the  work  as  rapidly  as 
the  people  of  the  community  thought  it  should;  it  was  not  doing  it 
as  rapidly  as  it  ought  to  do,  and  they  were  protesting  against  furtner 
extensions  of  time.  An  agreement  was  made  after  the  matter  had 
been  considered  fully  by  which  this  interest  was  given  a  further  time 
to  complete  its  worK;  it  assured  the  department  and  the  representa- 
tives oi  our  State  that  it  would  surely  have  its  work  done  by  a  certain 
time;  the  people  were  a*3sured  this  would  be  done,  and  they  were  rea- 
sonably well  satisfied.  About  the  time  this  further  extension  expired 
it  had  not  completed  its  work,  and  before  the  time  for  the  expiration 
it  came  in,  without  any  consultation  with  the  representatives  from 
out  State  who  had  been  consulted  before  and  whom  this  interest  knew 
vcrv  well  were  interested  in  the  matter  and  whose  express  consent 
had  been  secured  to  the  last  extension,  and  went  to  the  department 
and  secured  an  extension  of  time  and  had  it  it  approved  by  the  Sec- 
retary a  month  or  two  before  anybody  else  knew  anything  about  it 
or  that  it  would  ask  a  further  extension. 

I  do  not  charge  them  with  anything  improper,  yet  they  should  have 
advised  the  parties,  who  they  knew  were  mterested  in  the  matter, 
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of  what  they  were  goinjg  to  do.  and  the  departmeut  also  should  \im\  ^ 
given  some  consideration  to  tnose  whom  it  knew  had  opposed  Uhh 
proposition  before  and  who  had  been  complaining  aoout  thas^ 
extensions  of  time.  Many,  many  protests  had  been  filed  against  ih<* 
former  extension  and  were  no  doubt  among  the  papers  in  the  ca^M*. 

Senator  Clabk.  Senator  Jones,  was  the  department  fully  awave, 
do  you  think,  at  that  time,  of  the  interest  whicn  the  mambem  of  your 
delegation  had  theretofore  had  in  the  matter  and  was  its  atlentioo 
called  to  the  fact  afterwards? 

Senator  Jones.  Oh,  yes. 

Senator  Clabk.  What  was  the  reason  fipren  ? 

Senator  Jones.  The  reason  given  was  that  it  had  come  up  in  tbe 
routine  way  and  been  acted  upon.  A  routine  letter  had  bean  pre- 
pared by  a  subordinate  in  the  department  and  it  came  im  on  tha 
oecretarjr's  desk  and  was  signed  by  him  and  passed  on.  ihat  waa 
the  way  it  was  done. 

Mr.  Finney.  You  do  not  charge  anything  corrupt  in  connec^Uion 
with  that  matter? 

Senator  Jones.  Not  at  all,  Mr.  Finney.  There  was  not  anything 
corrupt;  I  have  no  doubt  about  that,  fiut  it  was  not  right,  that  is 
all;  it  was  not  done  right.  The  subordinate  official  knew  that  pro- 
tests wore  on  file  against  the  former  extension  of  time.  Letters  aad 
been  filed  with  the  department  (I  think  I  am  safe  in  sajring  hundreds 
of  letters  had  been  filed)  and  were  among  the  papers  in  connection 
with  it.  The  attorney  for  tliLs  interest  knew  who  would  prepare  such 
a  letter  and  doubtless  went  to  him  and  no  doubt  made  a  gooa  showing 
from  his  standpoint,  and  he  prepared  the  letter  and  his  chief  signed 
it  in  the  ordinary  course. 

Senator  Clabk.  You  think  it  is  a  fault  of  the  system  f 

Senator  Jones.  Yes;  and  I  do  not  want  to  extend  the  faulty 
system  in  this  matter.  We  should  make  the  way  of  the  departmeiit 
plain  and  certain  in  matters  so  important  tui  this. 

Then,  again,  suppose  that  a  Secretary  comes  in  with  a  certain  poli«  j 
and  wants  to  cariy  it  out  with  refenuice  to  these  sites.  II is  suLordi- 
nates  will  try  to  conform  to  that  policjr^  and  if  there  is  a  subordinaii* 
who  does  not  act  in  accordance  with  this  policy  somel>ody  else  will  b«« 

Jut  in  charge,  until  finally,  when  they  no  get  a  re{>ort  (rtMMirts  will 
ave  to  be  made  on  these  applications)  the  report  will  be  in  am^rd 
with  that  policy.  There  should  1k»  no  room  for  a  policy  on  the  Str- 
retary's  part.     Congress  should  fix  the  policy. 

Now,  I  have  a  case  in  mind,  which  I  am  goiiutr  to  riU'  without 
naming  anyone.  You  know  that  entricit  of  C4)al  limds  have  be<Mi 
suspended  for  a  long  time.  Munv  years  before  this  .HUspcfi>ion  \Ka> 
haa  claimants  filed  entries  in  our  State.  They  put  up  their  ni<»iu*\. 
and  finally  they  put  up  the  money  for  sur\'eys  at  $10  jier  a^re.  All 
of  them  together  had  put  up  several  thousiuui  dolIni>.  The  depart- 
ment sent  an  a^ent  out  to  invest iunte.  He  re))(>rted  nothinir  a«:i  in.Nt 
those  claims;  they  were  lecal;  the  land  whs  roul  Imui;  mid  the\ 
should  be  allowed.  Well,  before  they  got  around  to  it  tl.is  first 
report.  I  think,  was  made  before  tl;e  .survey  was  nu  dt».  luul  then  the 
8ur\*ey  was  made,  and  they  put  u])  their  money — thi>  new  noliev  cnnie 
into  operation.  TIfe  department  thouirht  the  title  to  coal  hind  >houhi 
not  pass  from  the  Ciovernment.  mui  so  they  sent  another  njrent  out  to 
reinveMigate  thene  claim.s.  and  he  reported  tliem  idl  rijrht;  then  they 
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sent  another  agent  out,  and  he  reported  favorably;  and  then  they  sent 
another  agent  out,  and  finally  got  an  adv^fse  report.  The  claimants 
got  discouraged;  some  of  them  died,  and  I  have  been  working  for 
years  to  get  their  money  refunded,  and  they  have  given  their  relin- 
qtiishments  to  the  Government. 

Senator  Shafroth.  Is  not  that  an  illustration  of  the  fact  that  the 
deipartment  for  the  last  10  years  has  been  pursuing  the  policy  of 
refusing  coal-land  entries  solely  and  purely  to  force  the  people  ot  the 
West  into  a  leasing  system  of  those  lands  ? 

Senator  Jones.  Absolutely.  I  received  just  the  other  day  a  letter 
from  the  Department  in  answer  to  a  letter  of  mine  with  reference 
to  a  claimant  who  had  offered  a  filing  with  reference  to  land  with- 
drawn for  water-power  purposes  and  the  Department  wrote  to  him 
and  sent  to  me  a  letter  stating  ^'If  this  claimant  insists  upon  a  de» 
cision  of  his  right  to  make  this  entry  now,  it  will  be  adverse;  but 
if  he  will  wait  until  II.  R.  so  and  so  goes  through,  then  we  may  be 
able  to  do  something  for  him.  '^ 

And  this  is  not  the  onlv  letter  of  that  character  I  have  received. 
I  have  no  doubt  other  Senators  have  received  the  same  thing. 

Now,  there  is  nothing  wrong  morally  about  that,  so  far  as  that  is 
concerned.  I  do  not  charge  any  corruption,  or  anything  of  that 
kind,  with  the  department.  They  have  a  policy,  however,  uiey  want 
to  enforce  and  they  want  to  get  it  into  legislative  form. 

Senator  Works.  You  say  there  is  nothing  wrong  about  it.  I 
should  think  there  would  be  something  wrong  in  refusing  a  party 
the  right  he  has  imder  existing  law,  upon  the  theory  there  is  going 
to  be  another  and  different  law  passed  after  a  while. 

Senator  (.lark.  It  is  simply  suspending  the  law  of  Congress  and 
it  is  denying  to  a  man  his  legislative  rights. 

Senator  cK>nes.  I  am  inclmed  to  thmk,  in  that  case,  this  man  did 
not  have  a  technical  right  because  a  withdrawal  bad  been  made.  I 
think  that  is  the  fact.  But  the  letters  simply  indicate  the  pressure 
that  is  being  brought  to  bear  to  get  legislation. 

Senator  Shafroth.  For  what  purpose  was  the  withdrawal  made  ? 

Senator  JoNi».  For  water-power  purposes. 

Mr.  Finney.  Pursuant  to  tne  act  of  Congress  passed  in  June,  1910. 

Senator  Jonbs.  Yes;  it  was  in  pursuance  to  the  act  of  Congress. 
I  do  not  charge  any  corruption.  It  simply  illustrates  what  will 
happen  when  you  vest  a  discretion  in  an  administrative  officer  or 
department. 

Senator  Clark.  In  connection  with  that  last  statement,  all  the 
Western  States  ask  is  that  the  department  proceed  under  the  law  to 
do  the  things  that  the  law  says  tney  shall  do.  If  the  law  gives  the 
Western  States  the  worst  of  it  and  the  law  is  acted  on,  the  Western 
States  can  not  complain;  but  if  the  law  opens  up  the  Western  States 
and  the  department  declines  to  act  upon  tnat  law  until  a  law  satisfac- 
tory to  the  view  of  the  department  is  passed,  then  the  Western  States 
do  complain.    That  is  our  position. 

Mr.  FiKNEY.  Pardon  me  for  butting  in,  but  I  just  wanted  to 
explain  the  withdrawal  was  made  pursuant  to  that  act  of  Congress. 
And  in  our  view  we  would  not  have  the  authority,  in  view  of  that  act, 
to  issue  the  permit. 

Senator  Shafroth.  But  is  not  that  solely  for  the  purpose  of  forcing 
a  leasing  system  upon  the  West  1 
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Senator  Robinson.  I  do  not  think  he  ought  to  be  asked  that  qt34-^ 
tion,  as  to  what  the  purpose  of  the  department  is. 

Senator  Shafroth.  ^o,  I  suppose  not.  I  wUI  withdmv  *h^ 
question. 

Senator  Works.  The  impression,  I  think,  is  that  the  withdrsual 
was  for  improper  purposes. 

Senator  Robinson.  But  if  the  law  required  it,  it  does  not  matf*  r, 
and  that  is  not  germane  to  this  hearing  or  any  other  hearing  •:*  *  • 
what  we  might  conceive  the  purpose  was. 

Senator  Works.  No;  not  it  the  law  requires  it.  But  if  it  onTr 
permits  it  and  it  is  done  for  another  purpose  and  not  forcarrTiii; 
out  the  purpose  of  the  law,  it  would  be  quire  different. 

Senator  Robinson.  Well,  in  any  event,  Congress  is  not  in  nn 
attitude  to  complain,  and  a  Member  of  Congress  is  not  in  an  attitutif 
to  complain  of  the  act  of  an  administrative  oilicer  withdrawing  ljui<l 
which  was  authorized  to  be  withdra%\Ti  by  this  act  of  Congress. 

Senator  Clark.  (Congress  is  entitled  to  complain,  becaus**  (\ui- 
gra<^8  was  assured  time  and  time  again  that  the  very  purpose  of  chf^se 
withdrawals  was  to  assist  in  the  immediate  development  of  th^* 
western  lands.  Otherwise  that  withdrawal  act  never  would  have 
gone  through  Congress.  But  immediately  after  the  withdrawal 
order  was  signed  they  proceeded  to  use  it  to  retard  the  development 
of  the  land. 

Senator  Jones.  And  it  was  used  that  way? 

Senator  Clark.  It  was  used  in  that  way  bv  Secretary  (Jarfiel<J ; 
it  was  used  that  way  by  everv  Secretary  who  Kas  been  in  the  olIir«* 
since  the  law  was  passed,  tt  was  used  by  the  Presidents,  lM>th 
RepubUcan  and  Democratic,  and  there  is  no  poUtics  in  this  fight 
the  W^est  is  making.  It  is  solely  a  question  of  self-preservation  and 
development:  that  is  all. 

Senator  Robinson.  The  only  principle  I  am  contending  for  \b  that 
Congress  should  not  pass  a  law  authorizing  an  action  to  be  taken  by 
an  administrative  officer  and  then  censure  the  administration  of  the 
law  that  it  has  authorized.  And  the  responsibility  is  on  Congreas. 
We  have  the  power  now  to  re[)eal  the  law,  and  we  have  the  power 
now  to  impeach  anv  officer  who  refuses  to  obey  the  law. 

Senator  Clark.  I  am  not  complaining  as  long  as  the  department 
acts.  What  I  am  complaining  of  is  that  I  beUeve  under  Uie  laws  wo 
have  passed  the  department  absolutely  refuses  to  act.  We  have  laws 
right  now 

Senator  Robinson.  The  complaint  is,  however,  it  has  acted  in 
this  case. 

Senator  Clark.  Wo  are  speaking,  you  and  I,  of  general  func- 
tions 

Senator  Jones.  Yes. 

The  QiAiRMAN.  I  sugge.st  that  Senator  Jones  should  be  allowed  to 
proceeil. 

Senator  Robinson.  I  am  perfectly  willing  if  vou  are  tlirough.  Sen- 
ator (?lark,  but  when  it  conu*s  to  repeated  charges  being  made  - 
and  I  will  take  a  little  time  myself  to  state  my  understanding 
dire<*tly  i)r  indirectly,  ngiiiitst  an  administrative  ollirer,  I  do  insist 
upon  this  principle,  that  Congress  can  not  enact  a  law  and  then  cen- 
sure a  iie|)artment  for  acting  under  the  law.  It  can  not  hide  itself 
behind  an  emph>yee  for  the  performance  of  any  act  in  accordance 
with  tlie  law. 
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Senator  Clark.  Now,  my  statement — I  have  sat  here  longer  than 
the  Senator  has  this  morning — ^waa  only  called  up  hj  a  statement  of 
the  administratiTe  officer,  and  I  wanted  to  give  my  view  in  regard  to 
the  matter,  and  }n  my  statement  I  said  I  was  not  complaining  of  the 
department  oxerdstng  the  power  it  had  imder  an^  law  tiongress  had 
given;  but  what  I  was  complaining  of  was  that  it  did  not  exercise 
and  did  not  carry  out  Ihe  laws  which  Congress  had  enacted. 

Senator  Robinson.  Do  vou  contend  the  department  did  not  have 
the  power  to  make  the  withdrawal  in  the  case  made  out  ? 

Senator  Clabk.  Not  at  all. 

Senator  Robinson.  Then  it  did  act  in  conformity  with  that  power  I 

Senator  Clark.  I  have  not  any  question  about  that. 

Senator  Robinson.  So  far  as  1  am  concerned,  you  are  at  liberty  to 
proceed. 

The  Chairman.  Go  ahead,  Senator  Jones. 

Senator  Jones.  I  want  to  say  thii  is  very  entertaining  to  me. 

Senator  Clark.  I  want  to  say  that  whatever  I  have  said  here  I  do 
not  want  to  go  into  the  stenographer's  record — that  is,  the  controversy 
we  have  just  had  in  regard  to  the  power  of  the  department.  All  I 
want  in  is  mv  answer  to  the  administrative  officer,  who  made  the 
ra^estion.    ^ 

The  Chairman.  What  do  you  desire,  Senator  Robinson  f 

Senator  Robinson.  I  am  perfectly  willing  that  what  I  said  shall 
go  in. 

Senator  Clark.  All  right,  then,  I  am  perfectly  willing  that  it 
should  aH  go  in.  * 

The  Chairman.  Go  ahead,  Senator  Jones. 

Senator  JoNia.  I  want  to  say,  frankly,  I  have  veiy  mudi  sym^ 
pathy  with  tiie  su^estion  made  by  the  Senator  from  Arkansas.  We 
passed  a  general  law  giving  an  am:ninistrative  department  authority 
to  withdraw  lands  for  certain  purposes.  We  did  not  name  thoso 
purposes  very  definitely,  either.  They  have  withdrawn  the  lands^ 
and  now  they  are  going  to  keep  them  withdrawn  until  we  provide 
legislation  in  accordance  with  their  views  or  so  plain  and  definite 
that  they  can  not  avoid  them.  I  can  not  complain  of  them  for  doing 
it.  Secretaries  of  the  Interior  have  certain  policies  they  want  to 
carry  out  with  reference  to  the  lands  withdrawn,  and  if  that  poUcy 
is  not  declared  in  a  legislative  way  they  will  keep  those  lands  wittn 
drawn  until  Congress  acts,  and  in  every  way  bring  pressure  upon 
Congress  to  do  as  they  think  should  be  done.  We  really  can  not  com- 
plain at  the  exercise  of  power  that  we  have  placed  in  their  hands.  It 
is  up  to  us  to  declare  a  policy  that  they  must  execute. 

As  the  Senator  says,  we  can  repeal  the  law,  but  we  will  not  do  it. 
We  are  now  preparing  to  pass  a  law  to  make  the  resources  withdrawn 
available.    Let  us  make  no  mistake  now.    Let  us  make  it  definite, 

Slain,  and  certain.  Let  us  fix  and  declare  the  poUcy.  This  is  our 
uty.  One  of  the  ol  jections  I  have  to  the  Ferris  I /ill  is  that  it  leaves 
so  many  things  to  the  discretion  of  the  Secretanr  of  the  Interior, 
Congress  ought  to  pass  legislation,  and  we  of  the  West  should  insist 
that  whatever  legislation  is  passed  shall  be  definite,  and  make  of  him 
an  administrative  officer  ana  not  a  legislative  (rfticer. 

Now,  as  illustrating  further,  and  merely  illustrating,  the  possibili- 
tics  of  influoice  (I  am  not  saying  it  was  improper  influencei  but  m 
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illustrating  what  can  be  done  by  influence  over  any  departiuent 
and,  as  the  Senator  from  California  said,  there  is  no  politics  ab<Hit 
this  at  all;  most  of  the  things  I  am  referring  to  are  under  a  prectHli  .2 
administration),  there  was  a  certain  branch  of  the  Qovenmiout  Iwi 
certain  work  to  do.     We  had  left  to  it  the  discretion  of  taking  up 
this  project  or  that  project,  or  taking  up  one  project  and  leavifijj 
another  project  go.    The  departmental  officiitls  reported  against  « 
certain  project  and  the  Secretary  of  the  Interior  was  against  it. 
The  President  ordered  it  to  be  taken  up.     In  other  words,  Rft«*r  the 
Secretary  of  the  Interior  had  rejected  it,  influence  was  bnmgat  t* 
bear  on  the  Executive.     He  was  convinced  it  was  a  desirable  pr«)J»'*-t 
at  any  rate  they  got  him  to  issue  a  direction  t'>  the  Secretirjr  of  i:r. 
Interior  to  take  up  that  project.     It  was  t.iken  up,  and  it  has  hern  » 
failure  ever  since  it  was  completed. 

Senator  Robinson.  Wlion  was  it,  Senator? 

Senator  Jones.  A  few  years  afo. 

Senator  Robinson.  How  long  ago  ? 

Senator  Jones.  Probably  six,  seven,  eight,  or  nine  years  a;:**. 
something  like  that.     It  has  been  a  failure  ever  since  it  was  put  in. 

Now,  here  is  another  pioposition:  Bids  were  called  for  some  time 
ago  for  certain  construction  woik.  Under  the  law  the  Secretin t 
is  to  let  the  contract  to  the  lowest  responsible  bidder.  When  the 
bids  were  opened,  the  Secretaiy  said,  ''^ione  of  these  |iicrf»  vie 
satisfactory.  I  can  not  accent  any  of  them/'  Well,  naturallv.  I 
would  supf  ose  that  all  the  nids  would  be  rejected  and  new  Vi-  * 
called  for;  but,  on  the  contrary,  fliose  j  eo|  le  who  had  subroittr<: 
bids  were  i^eimitted  to  submit  further  rioi  osals.  Theie  wi  s  one  Ih- 
that  was  $10,000  less  than  another,  and  it  hns  been  reportecl  (I  do  n<»t 
vouch  for  it  at  all)  that  before  action  was  taken  Senatois  were  mlbd 
in  and  consulted  with  reference  to  it,  of  couise,  belonging  to  ilu* 
administration  then  in  lower.  And  a  contiact  was  let  for  one  <»f 
those  |)ropo8ition8  to  a  bi<lder  that  was  »?10,0(:0  more  than  the  lowr?.! 
bidder,  whose  services  in  the  past  had  shown  it  to  be  thoioughly  com- 
petent. Now,  I  do  not  say  that  any  impio]>er  influence  wiis  exeitcni. 
I  have  no  dou])t  but  that  the  Secretary  acted  lionestly,  l>ut  such  a 
course  can  not  be  safely  followed.  These  are  the  facts,  and  sliow 
exactly  what  can  be  done  in  the  administration  of  laws  that  we  leave 
uncertain. 

Senator  Robinson.  I  think  you  ought  to  tell  us,  in  view  of  that 
statement,  when  and  in  what  case  that  occuired.  I  tliink  the  plain 
implication  is  that  something  was  done  in  that  case  that  ought  not  to 
have  been  done,  somewhere,  by  somebody. 

Senator  Jones.  I  will  do  that  a  little  later  on  in  the  discussion  on 
an  appropriation  bill  wliich  will  come  up  before  the  Senate. 

Senator  Robinson.  All  right. 

Senator  Jones.  Now,  there  are  other  instances  I  could  mention 
here,  aside  from  the  suggestions  we  see  from  time  to  time  that  this 
Senator  and  that  is  to  be  punished  for  opp'Hing  thi^  or  that  policy, 
for  which  suggestions  I  fear  there  Ls  too  nmch  imsis;  but  I  am  not 
{^ing  to  take  the  time  of  the  committee  to  do  it.  Vou  can  muliiplr 
mstances  in  your  own  experience  illustrating  the  ptunt.  I  do  do!  bke 
such  a  situation.  Administrative  ofliceni  should  not  desire  to  be 
placed  in  such  a  situation.  The  possibilitiee  under  legialation  affccU 
ing  such  tremendous  interests  as  wi\l  he  touched  by  this  legiilaiioii 
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are  boundless  and  should  make  us  most  careful  to  d^ne  with  g[reat 
exactness  tho  course  we  want  followed.  We  ourselves  especially 
know  how  often  we  are  called  upon  to  go  doWn  to  the  departments  to 
MTgo  them  to  do  this,  and  to  urge  them  to  do  that,  and  the  other  thing 
in  particular  instances.  Our  constituents  seem  to  think  in  a  great 
many  cases  all  we  have  to  do  to  get  something  is  to  ask  for  it,  because 
we  are  Senators  or  Representatives.  And  they  write  to  us  about 
these  things,  and  you  know  what  effect  it  has  with  reference  to  those 
matters  on  subordinates.  We  go  and  talk  to  them  about  a  case.  1 
suppose  the  mere  fact  that  we  go  there,  being  Senators  and  Representa- 
tives, probably  influences  them  more  or  less,  in  some  cases.  It 
should  not,  and  w*e  ought  to  relieve  them  from  this  just  as  much  as 
we  can,  and  I  want  to  do  it  in  connection  with  this  power  bill. 

Senator  Robinson.  Mav  I  ask  you  a  question  tnero  which  is  ger- 
mane to  your  suggestion  f 
Senator  Jones,  i  es. 

Senator  Robinson.  What  discretion,  if  any,  do  you  think  ought 
to  bo  vested  by  this  legislation  in  the  Department  of  the  Interior? 

Senator  Jones.  Just  as  little  as  possible.  My  bill  expresses  about 
what  I  would  like  to  have  dgne.  1  do  not  think  I  leave  very  much 
discretion.  I  say  whenever  a  person  does  certain  things  and  files 
certain  plans  and  specifications,  approved,  as  I  have  suggested  in  an 
amendment,  by  the  pul  lie-service  comm.issions  of  the  States,  that 
then  ho  has  the  right  of  way  and  the  sites  for  his  proposed  work* 
Then  I  provide  that  he  shall  agree  with  the  Secretary  of  the  Interior 
upon  a  fair  value  for  the  land  upon  which  an  annual  rental  is  to  be 
based;  and  if  they  can  not  agree,  it  is  fixed  )  y  the  court,  so  there  is 
no  discretion  there.  After  that  is  done  the  Secretary  of  the  Interior 
has  nothing  to  do  except  to  see  that  the  annual  charges  for  the  lands 
of  the  Government  are  paid.  There  is  practically  no  discretion  left 
in  tho  Secretary  of  the  Interior  under  my  bill.  And  yet,  in  my 
judgment,  tho  rights  of  the  public  are  fully  and  adequately  pro- 
tected, the  water-power  development  will  take  place,  the  charges 
will  be  regulated,  unnatural  and  improper  monopoly  wiU  be  pre- 
vented, and  full  development  will  take  place.  Linder  my  I  ill  the 
Secretary  will  be  really  an  administrative  officer  with  very  little 
to  do.  The  people  of  the  respective  States  who  are  most  interested 
in  development  and  who  are  most  affected  1  y  the  charges  and  the 
services  will  see  to  it  that  thev  are  protected  from  extortion  and 
that  their  service  is  efficient.  No  one  can  controvert  this  without 
impeaching  the  capacity  of  our  people  to  govern  themselves  and  pro- 
mote their  own  welfare. 
I  think,  Mr.  Chairman,  that  is  all  I  care  to  submit  to  the  committee. 
The  Chairman.  All  right,  Senator  Jones. 
Senator  Jones.  I  am  very  much  obli|!;ed  to  you,  gentlemen. 

The  Chaibman.  That  closes  the  hearmgs 

Senator  Jones.  Just  a  moment.  I  have  seen  many  references  in 
this  testimony  to  the  permits  revoked  under  the  act  of  1901.  I 
have  not  seen  anywhere  whether  you  have  had  a  copy  of  the  mem- 
orandum upon  wnich  they  were  revoked.  If  you  have  not,  I  have 
it  here  and  would  like  to  put  it  in  the  record,  together  with  a  list  of 
those  permits  which  were  revoked.  Here  is  the  memorandum 
filmed  m  pencil  by  Secretary  Garfield,  and  then  the  opinion. 
Mr.  Wells.  I  put  in  that  list,  Mr.  Chairman,  in  my  testimony. 
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tSenator  Romnbok.  Did  you  put  in  the  opinion! 

Mr.  Wellb.  I  put  in  the  revocation  order  signed  by  both  Secretary 
Garfield  and  Secretary  Wilson. 

Senator  JoKEfi.  I  have  the  memorandum  prepared  and  aignMl  by 
S  cretary  Garfield,  making  the  revocation  or  the  permits  for  power 
purposes,  and  then  I  have  the  opinion  of  the  Department  of  Afrn- 
culture,  office  of  the  Secrotanr,  addressed  to  the  Forester,  and  thai 
is  signed  by  the  Secretary  of  Agriculture  and  concurred  in  by  the 
Secretary  of  the  Interior. 

Mr.  Wells.  That  was  the  one  I  put  in. 

Senator  Works.  It  woul.i  not  take  up  murh  spare,  and  I  ib^nk 
they  ought  to  go  in  together. 

llie  Chairman.  All  right. 

Senator  Jonbs.  I  have  also  th"  resolution  of  the  govemori  of  th* 
Western  States  which  I  would  like  to  insert.  I  also  call  the  coin* 
mittoo's  attention  to  this  fact,  which  tlioy  may  have  ovorlookf«d,  Ihat 
the  Committee  on  Commerce  has  reportt>d  a  bill  C'Ovdring  this  malt«*r 
with  reforonco  to  navigable  streams.  This  hill  contains  some  pn^ 
Tisions  that  might  well  be  put  in  the  bill  before  ^u.  I  undorstand 
that  bill  has  the  approval  of  the  Prosident,  and  if  so  you  nnod  Dot 
hesitate  to  change  tno  Ferris  bill  in  its  most  important  provisions. 

The  CiiAmMAN.  All  right;  do  you  want  to  insert  that  in  Che 
record  ? 

Senator  Jones.  No  ;  I  simply  call  the  attention  of  the  commiUM 
to  it. 

The  Chairman.  All  right.    That  closes  the  hoarngs. 

n  he  papers  oflFered  for  the  reooni  by  Senator  Jones'are  as  follows :l 

WASBtNGTOM,  D.  C,  Martk  9,  J974 
Hon.  Wbslet  L.  Jones, 

United  Staia  SmaU,  WaMngkm,  D.  C. 

Mt  Dear  Sevator:  I  road  vrith  ^at  interMt  your  water-powor  tpOMh  of  If arr^ 

6.  Yon  havo  stated  forcibly  tho  obtections,  from  the  point  of  view  of  tnvfvUiM,  I* 
the  auggi^stion  that  tho  (jovommcnt  take  over  tho  permauont  works  of  tho  leaare  at 
the  end  of  r>0  years  without  compensation,  this  to  do  in  lieu  of  rental.  It  spems  to 
me  that  sueh  a  policy  is  (equally  objectionable  from  the  point  of  view  of  the  public. 

It  is  generally  agreed  by  all  who  have  can*fully  studied  tho  subjeet:  Fine,  that 
water  power  is  a  natuial  monoimly;  second,  that  its  lM*nefits,  over  and  above  a  m«- 
enms  return  to  invrators.  should  aicrue  to  tlie  public;  third,  that,  so  far  as  poivible* 
it  is  b<*tter  that  the  public  should  get  1h<'(H*  Ix^nofits  in  the  form  of  low  price  for  poii«*r 
rather  than  in  large  rentals  for  the  Public  Tn*asury,  and  this  may.  in  nart.  be  arrom« 
plished  by  fair,  intelligi*nt,  and  firm  regulation  of'pric'es  and  set  vires  oy  the  State  or 
local  authorities.  But  it  can  not  be  wholly  so  ac<*om plished.  The  monopoly  vmlua 
of  a  water-power  site  over  a  steara  plant,  or  o(  a  favorably  conditioned  site  over  a  Irm 
favorably  conditioned  one,  when  all  an«  (onifM'ting  in  the  same  matket.  can  not  !>• 
transferre<l  to  the  public  by  n»gul«<ion  of  pricM»s  and  s»T\nces,  for  sucn  regulation 
must  treat  all  three  computing  plants  alike  and  must  stop  short  at  a  point  which 
will  Umivo  a  fair  profit  to  the  le&<t  favorably  ctmditiomHl  one.  This  moaoa  an  undue 
pn)fit  t«)  the  mon>  favorably  couditiontMl  plants,  and  tliis  undue  profit  can  bo  tians- 
lernnl  to  the  public  only  a«  n'ntal  paid  into  the  Public  Tn*asurv. 

We  should  not  forget  that  land  value  or  monopoly  profit  is  the  heart  of  the  water- 
power  question.  Ail  human  ex|>eriencH?  teaches  tHat  tliis  value  will  increaaa  enor- 
mously as  ]>opuIation  grows.  Any  leei.Ml«tion  which  prevents  the  public  from  retainii^ 
00  far  as  practicable,  this  unearned  increment  is  wrong  in  principle.  I  thefeforo 
object  to  that  proxision  of  your  bill  (S.  4415)  which  fix(*8  the  value  of  each  dte  whm 
tlie  lease  is  made  and  fixes  a  rental  of  5  per  cent  on  that  value  for  50  yeaia.  tiv«  iwr 
cent  may  be  too  high,  espeeiallv  at  first,  or  too  low,  especially  at  latt.    Tbs  exemtava 

"     '  pase  should  \h  ' 


onicer  who  gives  Uio  lease  should  be  free  to  mako  the  b<*it  bafvain  he  eaa  ia  each 
Only  so  can  development  be  duly  en<^urag«*d  and  the  public  duly  protsctcd.    II 
his  terms  are  too  haid  capitalists  will  not  invest  and  his  responfllunty  for  blocktsf 
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.<leveIo|>ment  will  force  him  to  give  better  terms.  If  they  are  too  easy  public  criticiam 
will  be  centered  upon  him  and  will  force  him  to  exact  more.  It  la  not  generally 
known  that  all  rentals  received  by  the  Interior  Department  for  public  lands  in  the 
arid  States  are  paid  into  the  reclamation  fund  and  are  tbereiore  devoted  to  the 
development  of  taose  States.  This  ruling  was  made  in  the  summer  or  fall  of  1912  in 
the  matter  of  rentals  paid  by  the  Owl  Creek  Coal  Co.  in  Wyoming. 

I  was  elad  to  note  in  your  discussion  of  the  existing  water  power  permit  law  under 
which  all  sites  in  the  Western  States  are  open  to  development,  except  a  few  in  Indian 
VDservatloos  (act  Feb.  15,  1901 ),  strong  criticism  of  the  proviso  whereby  all  per- 
nits  are  expressly  made  revocable  in  the  discretion  of  the  issuing  Secretary.  For 
this  the  Forest  Service  has  been  urging  since  1907  the  substitution  of  a  50-year  lease. 
The  Interior  Department  has  done  the  same  for  the  last  two  or  three  ^ears.  May  I 
call  your  special  attention  to  the  fact  that  this  change  is  the  one  thing  needful  in 
law,  that  it  could  be  accomplished  by  a  few  words,  that  bills  to  accomplish  it  have 
been  pending  many  jrears,  and  that  as  soon  as  it  is  accomplished,  the  Secretaries  of 
Agriculture  and  Interior  could  offer  terms  that  would  attract  c^tital  to  this  field  of 
investment  as  they'can  not  now. 

I  think  it  would  be  extremely  unwise  to  deprive  the  Department  of  Agriculture 
(Forest  Service)  of  its  jurisdiction  of  water- power  development  in  national  forests. 
That  bureau  has  had  the  longest  experience  with  the  permit  system,  has  a  field  and 
pflice  force  thoroughly  familiar  with  the  work,  earnestly  desirous  to  protect  the  public 
interest,  and  at  the  same  time  to  do  business  promptly  in  a  business- like  way.  I 
believe  they  have  given  general  satisfaction  to  business  men  in  the  matter  of  prompt!- 
tude  and  business  responsibility.  It  is  entirely  possible  to  harmonize  their  admin- 
istration with  that  of  tlie  Interior  Department  (indeed,  that  has  already  been  done) 
without  any  legislation,  and  of  both  with  the  War  Department  with  very  little  legis- 
lation, pro\'ided  4he  ofUcers  of  the  three  departments  earnestly  desire  to  cooperate. 

May  I  also  surest  that  the  recent  decision  of  the  Circuit  Court  of  Appeals  for  the 
Ei^th  Circuit  in  United  States  v,  Utah  Power  &  Light  Co.  (209  Fed.  Rep.,  554) 
might  well  be  added  to  the  ca.ses  cited  in  your  speech.  It  upholds  the  contention 
of  the  I^orest  St^rvice,  made  under  my  advice,  that  the  right  of  way  grant  for  ditches 
«nd  canals  made  by  the  act  of  1866  was  repealed  as  to  water-power  development  by 
the  first  permit  act  (of  1896),  which  was  replaced  by  the  present  permit  act  (of  Febru- 
ary 15,  1901). 

If  your  speech  is  to  be  separately  printed,  may  I  request  the  favor  of  a  copy? 
Very  sincerely,  yours, 

Phiup  p.  Wells. 

Hblbna,  Mont.,  April  tl,  1914- 
Hon.  Wksiet  L.  Jonbs, 

United  Slates  Senate,  Washington,  D.  C. 

Dear  Sir:  I  have  read  with  interest  your  bill  to  regulate  the  development,  opera- 
tion, and  maintenance  of  water  powers  on  lands  of  the  United  States,  and  while  I  am 
heartily  in  accord  with  the  general  principles  of  this  bill,  there  is  one  point  to  which 
I  desire  to  direct  your  attention,  for  the  reason  that  in  the  actual  working  out  of  the 
matter  it  might  largelv  offset  the  advantages  which  would  otherwise  result  from  the 
enactment  of  this  legislation.     I  quote  from  the  bill  as  follows: 

**  Within  ninety  davs  after  the  approval  of  such  plans,  specifications,  and  drawings 
said  grantee  and  f^uch  Secretary  snail  agree  upon  the  then  fair  market  value  of  the 
lands  propoiod  to  be  occupied  which  are  owned  or  controlled  by  the  United  States, 
and  in  the  event  of  tiieir  failure  to  agree  within  such  time,  then  such  grantee  shall 
have  the  right  to,  and  may,  begin  proceedings  in  the  district  court  of  the  United  States 
lor  the  district  in  which  such  lands  or  any  part  thereof  may  be  located  for  the  purpose 
of  determining  the  then  fair  market  value  thereof.  Such  district  court  is  hereby 
«iven  jurifldiction  of  said  proceedings  for  such  purpose,  and  service  of  process  may  be 
nad  upon  the  clerk  of  said  court,  and  upon  such  service  being  made  the  Attorney 
General  of  the  Uitited  States  shall  enter  his  appearance  for  the  United  States.    Such 

Sroceetlings  shall  be  conducted  according  to  the  laws  and  rules  in  force  in  said  jmis- 
iction  at  said  time  for  the  exercise  of  the  right  of  eminent  domain  for  public  purposes.** 
And  again  as  follo>ft's: 

'*  During  the  occupancy  of  said  land  by  the  grantee  it  shall  pay  into  the  Treasury 

of  the  United  States  annually,  in  advance,  a  sum  equal  to  five  per  centum  upon  the 

hit  market  value  of  such  land  as  so  determined  by  agreement  or  final  adjudication.'' 

I  take  it  that  one  of  the  aims  of  this  bill  is  to  provide  a  definite  line  of  procedure 

end  to  remove  the  wide  discretionary  power  of  the  departments,  to  the  end  that 
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water-power  lerantfl  inav  be  obtained  under  uniform  ronditiona  and  without  bard^-  - 
Bomc  restrictions,  at  the  same  time  protecting  the  public  intcrert^  by  makiri.-  i  1 
corporations  enjoying  euch  privileges,  publir-Fervice  corporations  subject  tn  p.t   : 
regulation  by  the  Feveral  State«.    W  hile  Uie  clause  whic  h  I  have  quoted  al*-  *  »• 
appears  on  first  reading  to  be  eminently  fair,  neverthelofw  it  leaves  the  matter  in  •    ^ 
situation  that  a  department  at  any  time  may  contend  that  the  rights  grmnt<^  an-  •  i 
enormous  value,  basing  this  position  on  alleged  prcspe<tive  earnings  cr  o%!t.€t  fu-- 
cial  advantage  to  the  corporation  applying  for  tiie  grant.    Should  the  S*ytrT^r\     i 
the  department  having  juriMiction,  fail  to  agree  with  the  applicant  fc-r  t)  e  \^*r  *. 
then  tne  matter  must  be  determined  in  the  United  States  distric  t  court,  **•«  n  ni.  c 
to  the  laws  and  niles  in  force  in  said  jurisdiction  for  the  e^terr  i?e  of  the  right  of  rfmr** '  t 
domain  for  public  purposes."    It  may  be  contended  on  the  part  of  the  Go^orutr*    t 
in  such  a  proceeding,  that  the  land,  While  of  little  value  for  anv  otl?er  pur|w#r.  *  ^« 
great  vahie  for  water-power  purposes,  and  I  believe,  in  acconiame  with  the  r    • 
and  practice  prevailing,  that  a  court  would  be  obliped  to  take  this  >iew  of  the  m  % 
tion,  and  hold  the  reasonablevalue  of  theland  tobeitsvahie  for  uny  purpnpe  to  wt »  - 
it  could  be  put,  and  that  theshowingof  possible  earnings  from  acorporatitn  df*«tr.> « 
to  use  it  for  water-power  purposes,  would  be  a  measure  of  such  value.    (»f  r».ur«--, 
under  public  rate  re^rulation,  the  uFcrs  of  the  power,  in  theory  at  leas't,  pay  all  f  ha^v* 
and  expenses  and  it  may  be  urged,  therefore,  that  it  is  immaterial  to  a  puMi*  -«4rM  • 
corporation,  the  value  the  Government  attached  to  Uie  land  or  the  cbarpe»  n.j  «• 
therefor. 

I  think  differently,  however,  and  believe  it  to  be  to  the  public  interest  tf»  w^*'  - 
definitely  by  legislative  enactment  the  chanres,  if  anv,  to  be  made  by  ihe  I  »  •••  i 
States  (lovernment  for  such  privileges,  so  that  there  may  be  absolute  uTiifiirmit\  i-. 
the  isj^uance  of  grants  hereafter,  and  that  the  matter  of  charges  may  nc»t  ^»*•  l«'l*  •  • 
the  discretion  of  the  Secretaries,  or  even  to  the  interpretation  of  the  courts  on  •.*  .- 
general  grounds  as  in  the  clause  quoted  alJove. 

In  my  judgment,  the  (iovernm<Mit  ^hould  make  no  chanje  for  a  gnint  of  thi<  k".'  ! 
(certainly  none  in  excess  of  the  animiut  requirwl  for  administration  purp**-***  .  » 
con-^iileration  b^ing  the  public  bencfit^s  re>ulting  f  om  the  con.Mrurtion  of  hv«  •  - 
ele<-tric  plants,  when  subject  to  ptiblic  regulation;  thfse  beneliU*  being  Ihe  a«Mr  i 
to  the  taxable  wealth  of  the  comminiities  and  the  reasonable  rates  for  power  c't-^'-  .- 
teed  to  the  citizens.  Anv  form  of  (ii)veriim«Mit  rhargo,  bitMMl  on  all«*p^*  valu»»  of  f  J  * 
right  or  pri\ih'i;e  granted,  becomes  an  indirect  tax  on  the  iiulitstr\  ami  on  the  «•  *• 
suniers.  and  is  s(  nicthiui:  to  be  avoided  in  legi>hition  dc^il^le<i  to  promote  tbr  <i  - 
velopmenl  of  our  water  jHJwers. 

1  tni^t  you  %\  ill  pardon  me  for  callin?  your  attention  to  the  matter  mention«'<l  aU  . . 
but  it  wems  to  me  of  such  importauce  in  con  miction  with  the  pn>iMi«»«l  lc::i»Ut'   • 
that  I  thouirlit  proper  to  write  >ou  on  the  subject.     I  think  you  are  doing  greiit  put  .^ 
service  in  p^t>^«iIlg  the  matter  of  water- |iower  h^gi.^lation  at  this  time. 
Very  respectfully, 

M.  H.  CiBUfcY,  it 

111  I  >SA.  Most  .  J/.  V  •#.  /**;« 
lloh    \\>M  \  y    \.   JnstN. 

\\\   1M:au  SfsvioK     I  l»«  k'  to  u<  kiH'w  1«  ■!<.:»•  prMpt  «»f  \»«rr  !•  I'l  r  oi  .\pnl  -'•  i"» 
r  f«  r«!n  »•  lit  >•'  r  \i.il«  r  jk'Xw  r  bill      1  am  \«ry  ni'n  h  m  fa\or  «>i  l»ci-Ut"i-  «.!• 
till."*  liMf  an«i  1  a|»j»r»  I'uitt  ,  i»i  m  r**.  \'\\*-  ''ilf«    lii*--  •!»•«•'  ni<  n^i      It  »*  not  n»«  r     ■ 
lh«'  ina't*  r  tti  thi-  \ n»\ »  mrm  tti  i  ull«  i  Jiu-j  'a  rl.Ar.j''  \.\**t\\  ili«   imiu .  r  C'  n«  rA*.**\   «ir  i  * •  ■> 
a  rt  rt.itn  uimtt.nt  for  tin'  riLl.t.**  cr.iitt<ti.  ti>  w  i  .i  ti  1  ub}  it.  bet  ii  i*  tltt*  Ln««ru  :    v 
ai)<i  il «    l.i«  k  (-I  Liii:nrtim\   m  r<  t«  r- in  «•  in  il.»   « Iwi^-j  •^  ti..it  li^**  <  »i*.*- d  n:*  •    \*i  t 
trni.Mt       .\<«  .i  iiiait«  r  ot  |iririi  ipl  >    I  tlo  tmt  ilmik  i!.t   (mv*  rnip' '.?  »)ii*(iid  t*  .4k«   x    • 
char.r«*.  o\ »  r  aiul  alMi\f  ili»*  u»  «•  •»Nir\  r«»-»l  mi  a  •iiMii'^ir.i' j«'ii    iitr  u.»*  r»-.L««»n  (l.at  »•     r 
char/*'  m  runnirtiitn  uitli  p  .hl.<    nc  >l<iH<iii  u*  rat«  «*.  Mimpiv  <  miit.**  b*u  k  d»«  •  iA\     . 
tli<-  4-Mi)-.:iip  r      (hi    till-    part   nt    l)i«    pM\\«  r  rtiii:{«aiiy     htMrvtf.    it   «t>':lil   ruAi    ' 
ditT  r<  rit «   \vitaii!i«  (i<>v«  riiiu- tit  •  l.ar^*    aii.<*  t'><lti>    r  it  >a«  r  ■  t.iufonn  in  aiI  •  a.-^  «. 
TIh*  'lai'^  r.  l.i"W'\«r    I'  III  !•  *»%  .'»j  r!!."  i  iaii«  r  i>f  1 1  ar,'«  *    or  f*-*  ?.  «*r  by  «!iAi«^*f 
natn*' kiwiu  II.  ii»  ill-   «ii-^  rt  iiitii  oi  a  Si  rfi  tar>  nr  un\  niln  r  oti.i  i-r  oi  ihf  <<o\4  rriiri*  *•'. 
If  tliix  i*  >:«»iit   th<  r    v\  (11  hf  iii>  tio  t< >ri.iii \  iu  itit*  LTaii(>  ah  i  (»n«-  i tiin|i4aiy  niA\  «it>*j  n 
it/«it*;)<    o   tiit-<  i<ir  lic it' or  fi'ithiiu' i.t.'i  r  kO'   •«*«r«',4j'v    \%)iil«   uitt»«l.>  r  « t»n<|h*;  )  v  *« 
bf  a-k««i  I't  |»a\   ail  i  iiMrt"..  .?*  J«  »•  \.!i  !•  r  ain'*!.«r      It  I  a\»*  tli-    niatti  r  •*!>•  n  •••  I  " 

niAllip  tl.ll«-<i    \^^     |K»l»ln  I..IJ'*   ttll'l    »  .bj«  •  I    !i»    •Ji"    J»*iU«rI.i    MitllHIKi     ot    IH^  ni    nifl*-  •^• 

ti«>Tift      i*  \ *  r\  i.in  •  rMiiitN   iii\  ii*  •*  iM>titi«  41  pn  •««  .n- all  I  .«.iliuii«« 
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I  do  not  mean  to  infer  that  there  would  neceeaarily  be  any  corrupt  practice;  but 
with  the  changing  timee  and  changing  opinions  of  men  there  will  be  bound  to  follow 
an  ever- varying  set  of  conditions  if  left  merely  to  tlie  discretion  of  an  individual.  I 
think»  therefore,  that  the  law  itself  should  specify  the  amount  of  the  chaiges  and  all 
other  conditions,  leaving  to  the  departments  merely  the  administration  of  the  matter. 

Your  bill  {>rovided  for  a  metliod  of  determining  the  value  of  the  properties  in 
accordance  with  the  rules  in  matters  of  eminent  domain,  and  m^  only  objection  to 
this  form  of  proceeding  is  that  it  leaves  with  the  prosecuting  ofiicer  of  the  Govern- 
ment the  line  of  defense  in  reference  to  values.  If  the  land  is  alleged  to  be  valuable 
for  water-power  purposes,  then  it  may  or  may  not  have  great  value  to  the  corpora- 
tion, and  every  court  and  every  jury  must  form  their  own  opinions  as  to  how  faa 
this  value  should  attach  to  a  property  to  be  used  by  a  public  service  corporation 
where  the  rates  are  regulated  by  public  authority.  To  my  mind  there  Is  room  for 
ttidleas  argument  here,  but  I  doubt  if  there  will  be  much  uniformity  in  determining 
values  of  water-power  properties  in  this  manner. 

1  appreciate  very  much  your  efforts  in  attempting  to  secure  uniform  and  broad 
legislation  covering  the  matter  of  water  powers  on  the  public  domain,  and  I  feel 
confident  that  your  broad  knowledge  of  this  subject  will  materially  aid  in  securing 
adequate  legislation. 

Yours,  very  respectfully, 

M.  H.  Gerrt,  Jr. 


EXTRACT  FROM  LAWS  OF  THE   STATE   OF  WASHINGTON. 

Sec.  26.  Duties  of  gas,  electrical^  and  water  companies. — ^AU  chaiges  made,  demanded, 
or  received  by  any  gas  company,  electrical  company,  or  water  cumpauY  for  gas,  elec- 
tricity, or  water,  or  for  any  service  rendered  or  to  be  rendered  in  connection  therewith, 
shall  oe  just,  fair,  reasonable,  and  sufficient. 

Every  gas  company,  electrical  company,  and  water  company  shall  furnish  and 
iupply  such  8er\'ice,  instrumentalities,  and  facilities  as  shall  be  safe,  adequate,  and 
efficient  and  in  all  respects  just  and  reasonable. 

All  rules  and  reflations  issued  by  any  gas  company,  electrical  company,  or  water 
company  affecting  or  pertaining  to  the  sale  or  distribution  of  its  product  shall  be  just 
and  reasonable. 

Every  gas  company,  electrical  company,  and  water  company  shall  construct  and 
maintain  such  facilities  in  connection  with  the  manufacture  and  distribution  of  its 
product  as  will  be  efficient  and  safe  to  its  emplovee?  and  the  public. 

8ec.  54.  Charges  and  service  of  gas  companies^  electrical  and  water  companies  to  he  fired 
Ify  commission, — Whenever  the  commission  shall  find,  after  a  hearing  had  upon  its 
own  motion  or  unon  complaint  as  herein  provided,  that  the  rates  or  charges  demanded, 
exacted,  chaiged,  or  rollected  by  ^ny  gas  company,  electrical  company,  or  water  com- 

{)any  for  gas,  electricity,  or  water,  or  in  connection  therewith,  or  that  the; rules,  regu- 
atioa<i,  practices^  or  contracts  affecting  such  rates  or  chaiges  are  unjust,  unreasonable, 
unjustly  discriminatory,  or  unduly  preferential,  or  in  any  wise  in  violation  of  the 
provisions  of  the  law,  or  that  such  rates  or  chaiges  are  insufficient  to  yield  a  reason- 
able compensation  for  the  service  rendered,  the  commission  shall  determine  the  just, 
reaaonable,  or  sufficient  rates,  charges,  regulations,  practices,  or  contracts  to  be  there* 
alter  observed  and  in  force,  and  shall  fix  the  same  by  order  as  hereinafter  provided. 

Whenever  the  (!oinnussion  thail  find,  after  such  hearing,  that  the  illuminating  or 
heating  pf)wer,  purity  or  pressure  of  gas,  the  efficiency  of  electric  lamp  supply,  the 
voltage  of  the  current  supplied  for  light,  heat  or  power,  or  the  purity,  volume,  and 
pressure  of  water,  supplied  by  any  gas  company,  electrical  company  or  water  company, 
aa  the  case  may  be.  is  insufficient.  irnj)ure,  inadequate  or  inefficient,  it  shall  order 
auch  impnivement  in  the  manufacture,  distribution  or  supply  of  Ra.s,  in  the  manufac- 
ture, tiunsmission  or  supply  of  electric  ity.  or  in  the  storage,  ilistribution  or  supply  of 
water,  or  in  the  methods  employed  by  such  giis  company,  electrical  company  or  water 
company,  as  will  in  its  judgment  be  efficient,  adequate,  just  and  reasonable. 

Wnenever  the  commission  shall  find,  after  hearing,  that  any  rules,  regulations, 
meaaurementi)  or  the  standard  thereftf.  practices,  acts  or  serN-icea  or  any  such  gas 
company,  electrical  company  or  water  company  are  unjust,  unreas'mable,  improper, 
insufficient,  inefficient,  or  inadequate,  or  in  it  any  service  which  may  be  reasonably 
demanded  is  not  furnished,  the  commission  shall  fix  tlie  n>a:^^nable  rules,  regulations, 
measurements  or  the  standard  tJiereof,  practices,  at^ta  or  servi<e  to  be  thereafter  fur- 
nished, imposed,  observed  and  followed,  and  sliall  fix  the  same  by  order,  or  rule,  as 
hereinafter  provided. 
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8sc.  77.  Inspeetum  ofhooU,  papen,  anddoeuingnU.^''Tbi^  torn 
ttiorioner,  or  any  p^non  employed  by  the  commifliioB,  111*11  haw  the  fifbl*  at 
and  all  timee,  to  iiunect  the  accounta,  booka,  papera.  and  docuaeota  of  tmr  pmhUc 
aervice  comiAny,  ana  the  commiaaion  or  any  commiasiooer  nay  eiAnune,  aadeacauu 
any  officer,  agent,  or  employee  of  auch  public  aervice  company  in  relation  thaw  tie  aart 
with  reference  to  the  affairs  of  such  company:  Provided^  That  aa^f  penan  other  fht 
eommimioner  who  shall  make  an3r  such  demand  ahall  produce  hia  aothiarity  Inaa 
oommiasion  to  make  auch  inspection. 

Sec.  78.  Reports.— Every  public  aervice  company  ahall  annually  fnnakh  ta 
commission  a  rer>ort  in  such  form  as  the  commisrion  may  require  and  shall 
answer  all  qtiestions  propounded  to  it  by  the  commission  upon  or  concei 
the  commission  may  need  information. 

Hurh  annual  reports  shall  show  in  detail  the  amount  of  c«>ital  stock  iaaaML  th^ 
amounts  paid  therofor,  and  the  manner  of  payment  for  mme;  tbe  divid^'nda  paid,  the 
aurpluH  fund,  if  any.  and  the  number  of  .^ockholders;  the  fundt d  and  floatio^r  ^btt 
ana  the  inter  st  paid  thereon;  the  cost  and  value  of  the  company's  pioprny.  bar- 
chi»(*i«,and  equipment;  the  number  of  employees  and  the  aalaries paid  earn  cla«a;  tl« 
arridents  to  panm  nfrers,  employt^es.  and  other  persons  and  the  cost  tnerw  of;  UM*aBK».  n* 
oxp<'ndt>(l  for  improvements  each  year,  how  expende<l,  and  tho  characttT  erf  «.«  . 
improvement!*;  tlie  earnin^^  or  rereipta  from  eaen  franchise  or  bvsinesa  aini  trrwr  a 
sourcen;  the  proportion  then  of  rarritMl  from  businefs  moving  wholly  within  iht-  ^u.> 
and  the  prt>portion  earned  from  interstatf*  traffic:  the  nature  of  the  traffic  m«i\rfn  ' 
ahowinp  the  percentage  of  the  ton-mileH  ea(*h  rlafw  of  commodity  iM^aiv  to  th«*  u»f  j^ 
ton  mileagN*;  the  operating  and  other  exjM'nm'fl.  and  the  proportion  of  jnirh  rxp»r.*« 
inci  rr«Hl  in  LraiiHaeting  biiHincw  whollv  within  the  Stat«\  an<i  the  pn>porli»n  inc-i.rr* 
in  tran^^v'ting  int<  rwtate  biiBlnctw.  such  division  to  be  shown  accordinr  to  aurb  r-'.»-» 
of  divi*4ion  ii^  the  eonimit«!<ion  may  pn^wTibe;  the  balances  of  protit  and  Inap  and  a 
complete  exhibit  of  the  tinaneiai  operations  of  the  cairi*  r  earn  year.  (Dt'ludiiac  aa 
annual  buUuu  e  ^heet. 

Such  re)>ort  shall  also  contain  such  information  in  relation  to  ratea,  chanrea,  or  rr>; 
ulations  concerning  fares,  charges,  or  freights,  or  agreementa«  anansemcnta  or  cu» 
tracts  afYecting  the  i^an.e  as  the  conimisfdtm  may  rec^uire;  and  the  commianao  d»av 
In  its  disicrction,  for  the  pur|>ose  of  enabling  it  the  better  to  carry  out  the  piovini  r.* 
of  this  act,  prescribe  the  )  criod  of  tinie  within  which  all  public-service  rutnpaftM-t 
aubjtvt  tt)  the  provisions  of  thin  act  phall  have,  as  near  as  may  be.  a  unifonn  f\vt<>-« 
oraccountH  and  the  manner  in  which  puch  accounts  shall  be  kept.  Such  d^ta&*««: 
re}>ort  shall  contain  all  the  requireii  statistics!  for  the  i^eriod  of  12  mootha  eodiiyr  -c 
the  last  day  of  any  particular  month  presi^nbed  by  the  commiasioo  for  any  pubh<-> 
•pr>'i<H»  coni]^nv.  Such  reports  shall  be  made  out  under  oath  and  filed  mith  t  -« 
Ct>mnii!«<ion  at  the  office  in  01ym]>ia  within  three  m«>nth?  after  the  rinse  ol  t>*  dem^ 
nateil  year  for  which  such  rertort  is  made  unlew  additi<mal  tinne  be  grmated  ta  ant 
case  by  the  contmi'^iion.  The  ci>mn:i«i<>n  f*luill  ha\*e  aoth^'rity  Id  requtfv  asv 
public'^rvifo  con']»any  to  file  monihlv  rew^rtn  «t  eamini:?  and  etpenseaaod  to  *  «♦ 
perio«lical  or  »:»e<nal,  or  b<»th  veriiMlnal  and  tte<MAl.  rrt-^rt*  eonrenangr  aay  watf^^ 
about  m*hich  the  cinrnM^it^n  is  amhori'eti  f*r  r>»n"nred  bv  tKi«  or  any  o»hrr  lav.  •  * 
inquire  into  or  keep  itself  inf«>nre«1  about,  or  «l  n  h  il  is  re-iuir^l  lo  eafer^'^.  9or^ 
prruntual  or  sj»ocial  rej^rts  !o  be  made  under  oath  whetiexer  the 
rr<iMires. 

The  (vmnuvion  may.  in  its  di5rretion,  pre^ribe  the  ft>rr\«  ol  aav  aad  aD 
count*,  rrv^^nl*  and  m«»nioranla  tn  be  k«T»t  by  y  ^  W  ••'rvi.  *  r*  TnneAj4«.  iarludi-* 
tie  a»<^M'"l\  HN-^^nN  an-I  mcinoran  lai»f  U  e  n*  v  »•"»?»!  ^f  tra*'-^,  <•!*«  ef  iti  ptwlM  t. 
the  rtNeipi*  and  e\|>en«Iit»irt*«  ff  m  nov  TJ  e  «t  r-.»"..*f»i  n  *>-C\  at  all  tiaMa  h%\^ 
aooss  lo  all  a«t\nint5,  reit»ni<  and  m»»'''i  ^ran  ia  k«Tt  i»v  r-  .;-  «(T%ve  ortpaA'^a, 
an*!  i\\s\'  atmA'^x  ^^>  \x\  ac^nt*  or  e\a:"T»«»r«  «*  «  '^.i.i  Va^e  t*  wrr  t>  admi 
c^t*  «  .itvM-.!^  r.tv.  \:r.  !«T  I* «» •  •^ifT  «"f  t:  e  t*  »^-".««»  •»  t  *'\ar. -•*  w> »"»«■■•  I 
iu'-i'^x  t  A"  !  I  va!*  •.'^«»  J'^N  Ar.«!  a!l  A. .'  \:'  •«  rr. » •^'.«  i'  :  -^  -r^  ra-  la  ieyt  v }»  mtth 
ptv.  i*«  T.*^e  ii-rini  •«-.  n  r\\\ .  in  it*  •i.'*  *^»t.  "x.  jr>*H  -  •»  t  ^  :  mfk  ♦■!  aay  aad  a  \ 
rt*;x  tL«  a^^^"••'.t*   n^Ti*.  and  r«r".  ta"  ia  t*  be  t  r-  .*  **\  a--i  t«i^t  ►▼  aar  put  1*j* 
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81116.  at  mich  tune  «nd  place  as  it  may  designate,  of  any  books,  recorda,  or  documents 
kept  by  midti  company  without  the  State. 

The  commission  may  require  from  any  public  service  company  the  production  of 
amy  books,  records,  or  documents  kept  by  such  company  in  any  office  or  place  without 
^e  State  of  Washington.  Such  demand  shall  be  servea  upon  the  public  service  com- 
pany in  the  manner  provided  for  the  service  of  orders  herein.  Such  public  service 
oompany  shall  have  tne  ri|!}it  to  appear  before  the  commission  and  show  cause,  if  any 
there  be,  why  such  crder  diould  not  be  complied  with  and  such  order  shall  be  made 
sfter  audi  hearing  as  the  commission  may  deem  proper. 

6bc.  84.  Remunerative  charges  can  not  be  changed. — ^Whenever  the  commisBion  jshall 
find,  after  hearing  had  upon  its  own  motion  or  upon  complaint  as  herein  provided, 
t^t  any  rate,  tolT,  rental,  or  charge  widi  has  been  the  suDJfx^t  of  complaint  and  in- 
quiry is  sufficiently  remunerative  to  the  public  service  company  affected  therebv,  it 
may  order  that  such  rate,  toll,  rental,  or  chaige  shall  not  be  changed,  altered,  abro- 
gated, or  discontinued,  nor  shall  there  be  any  change  in  the  classincation  which  will 
change  or  alter  such  rate,  toll,  rental,  or  charge  without  first  obtaining  the  consent  of 
the  commission  authorizing  such  change  to  be  made. 


State  of  Colorado,  ExBCunys  Oftick, 

Denver,  AprU  14, 1914. 
Hon.  Wkslkt  L.  Jones, 

United  StaUe  Senate,  WaMngton,  2>.  C. 

My  Dear  Senator:  It  has  been  reported  to  me  that  the  resolution,  pertaining  to 
the  water  powers  of  the  West,  unanimously  adopted  by  the  Western  Governors' 
Conference,  in  session  in  Denver  April  7  to  11,  was  omitted  from  the  eastern  press 
reports.  Inasmuch  as  this  was  one  of  the  most  important  of  the  resolutions  adopted 
by  the  conference  and  one  in  which  great  interest  was  taken,  I  give  you  below  a 
copy  of  the  same  for  your  information: 

*  Uhereas,  Congress  has  declared  'The  water  of  all  lakes,  rivers,  and  other  sources  of 
water  supply,  upon  the  public  lands  and  not  navigable,  shall  remain  and  be  held  free 
for  the  appropriation  and  us3  of  the  public  for  irrigation,  mining,  and  manufacturing 
purposes,  we  insist  the  Federal  Government  has  no  lawful  authority  to  exercise 
control  over  the  water  of  a  State  through  ownership  of  public  lands. 

*'We  maintain  the  waters  of  a  State  belong  to  the  people  of  the  State,  and  that  the 
States  should  be  left  free  to  develop  water-power  possibilities,  and  should  receive 
fully  the  revenues  and  other  benefits  derived  from  such  development." 
Yours,  very  truly, 

E.  M.  Ammons, 
Secretary  Western  Governors*  Conjeremct, 


Department  of  the  Interior. 

WoahingVom,  February  27,  1914^ 
Hon.  W.  L.  Jones, 

United  States  Senite. 

My  Dear  Senator:  I  have  your  letter  of  February  17,  1914,  asking  to  be  furnished 
with  information  as  to  causes  which  may  have  loJ  this  department  to  revoke  water- 
power  permits  issued  under  the  act  of  February  15,  1901  (31  Stat.,  790),  together  with 
a  list  containicg  the  names  of  permittees  and  location  of  works  under  permits  so 
revoked. 

In  reply  I  have  to  advise  you  that  from  examination  of  the  records  of  this  depart- 
ment 25  permits  issued  under  authority  of  the  acts  of  May  14,  IS96  (29  Stat.,  120), 
and  February  15,  1901,  supra,  appear  to  have  )>een  revoked  by  joint  action  of  the 
Socretaiy  of  Agriculture  and  the  Secretary  of  the  Interior  March  2,  1909,  all  of  said 
lights  of  way  being  located  within  the  limits  of  national  forests. 

1  inclose  a  list  containing  the  names  of  permittees,  date  of  permit,  and  name  of 
forest  wherein  sit\iated.  I  also  inclose  cony  of  memorandum  dated  February  27, 
1909,  and  copy  of  the  decision  rendered  in  tne  case  of  the  Men  tone  Powei  Co.,  which 
papera  set  forth  the  reasons  for  the  action  taken.  Similar  decisions  to  that  in  the 
llentone  permit  were  promulgated  in  the  other  cases  described.  If  other  permits  have 
been  revoked,  same  have  not  been  called  to  my  attention  and  were  not  found  in  the 
aearch  involved  in  repl3dng  to  your  communication. 
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In  conclusion,  I  direct  your  attention  to  the  fact  that  the  act  of  Pebfitar^   1-^.  I  * 
Bupra,  expressly  provides '  'that  any  permission  given  by  the  Secretary  of  the  Is  v  r 
under  the  provisions  of  this  act  may  be  revoked  by  hiqi  or  his  miccessor  in  kis  ti  «  - 
tion  and  shall  not  be  held  to  cbnfcr  any  right  or  easement  or  intei^t  id*  U*.  or  •  > 
any  public  land,  reservation,  or  park." 

Each  permit  now  issued  by  this  department  under  said  act  contains  a 
ence  to  this  provision  of  the  law. 
Very  truly,  yours, 

A.  A.  ioH\ 
Pint  AssUtanl 


Department  or  the  iKTxaioifc. 

Washingion,  Ftbruarf  t7,  T3^ 

MEMORANDUM   REQARDING   REVOCATION   OP  PERMfrs  FOR  POWER  rCUro«K« 

With  regard  to  permits  for  power  purposes  issued  under  the  act  of  May  H.  I''  * 
it  has  been  decided  that  tlio  Department  of  Agriculture  will  iasu»a  re^iUciMO  ;* 
viding  in  effect  that  within  a  certain  number  of  montlis  after  notice  fr>ni  the  F«  -rr*- .  - 
permits  under  the  act  of  1896  within  a  national  forest  will  bo  revuked.     If  tlie  ;•  - 
mittcc  prior  to  said  date  of  revocation  shall  liave  accepted  a  new  permit  under  * 
act  of  February  15,  1901,  in  accordance  with  the  conditions  required  by  the  Kvr.< 
Service,  then  the  revocation  shall  take  elTect  at  the  date  of  Uie  n«w  permit 

As  to  all  permits  under  the  act  of  Febniary  15,  1901,  under  whirh  wurk^  \\a\  •  Iw- 
constructed  or  partially  constructed,  for  which  works  no  subsequertt  permit  haa  N-  . 
issued  by  the  I)e])artmont  of  Agiiculture,  revocation  shall  bo  matlc  at  onre«  t*-  r^  t 
effect  July  1,  1909.  If  the  permittee  prior  to  said  date  of  revoi*atiun  shall  Iianc  ;• 
cop  ted  a  new  |)ermit  under  the  act  of  February  15,  19()l,  in  armnlan*^  with  :  ■ 
conditions  required  by  the  Forest  Service,  tlien  tlie  revocation  shall  Uiko  eS«Lt  •: 
the  dale  of  the  new  permit. 

As  to  permits  under  the  act  of  February  15,  1901,  where  no  work  has  been  J*  :  - 
or  where  the  permittee  has  accepted  the  new  permit  issued  by  the  Departmctit  . 
Agriculture,  the  permits  are  revoked  absolutely. 

ItAHItELI* 

DKrAKTMKNT  OP   AciRKl  ITfRB, 

Office  op  the  Skc  iiktahv. 
Wasthiiujlon,  D.  C\,  Munh  i,  l9fJ!f 
The  For  K.ST  KK, 

Forest  Service^  Wamhingtunf  D.  C, 

Sir:  On  May  7,  1901,  the  Secretary  of  the  lnU»rior  made  tlie  foUMuin^  itid««r«^ 
ment  on  "Amendtnl  Man  No.  2  of  Mountain  Fower  Co.'s  Flaut  N»».  2,"  oxchij:«-J 
on  Auinist  19,  UiOJ,  by  l*.  (\  Finkile,  chief  enirineer;  and  tiled  in  the  Initixl  Sta*.  • 
land  ollice  at  I^>s  Angeles,  Cal.,  on  March  23,  l9a;{,  by  the  Mountain  Fcmef  (\«  . 
applicant: 

"DkPAKTMENT  OP  TUB   I.STKUOR. 

"  Mity  7.  />i4. 

'•The  UMe  of  the  right  of  way  for  the  conduit  lino  slitjwn  on  Ihip  map  i<«  hiT»'l»y  pr- 
mitt4>d  in  ueconlunee  with  the  provinions  of  the  uet  of  Fehruary  15,  1901  « Jl  M^t  . 
790),  and  the  re;;ulation:4,  preneut  and  future,  thereunder. 

**li,  A.  UiTCHCOCK,  Sftniarf  " 

All  of  naid  riirht  of  way  m  \\ithin  the  Ani^'len  National  Fon»^t. 

The  art  of  I'ebniary  1*5,  1901,  d  k*«  m»t  atlint  the  !«ur\'eying  of,  or  |Hia«p«  of  lilk, 
to  lan<lH.     The  at't  pn)\  i<lt-*. 

**Thal  any  permission  given  by  the  S<*cretary  of  the  Interior  umh-r  the  pfTAi't-nf 
of  thin  aet  may  he  revoked  by  him  or  hi«i  .stirceM«ir  in  hi9  di'^'retion,  and  »1  mil  n'<t 
be  held  to  c»»nf«*r  any  right,  <»re]u«i*ment,  t)r  int^Tent  in.  t<»,  or  o\er  any  public  land, 
resTvali  »n,  or  park. 

The  a<t  of  Fel»ruur>'  1,  nK).')  (Xi  Stat.,  ti2S).  pmvido«»  i*KH\  1): 

*"lhe  S<HT<*tury  of  the  I'epurtnient  of  Agrieultun*  nlmll.  from  and  after  the  paM^r 
of  thin  act.  exeeute  (»r  rauKe  to  he  exe<'utc*d  all  lawn  ulft^'ting  imblie  lands  heteuifr  nf 
or  hereafter  rr«*rvc<l  under  the  prriviMion.*  of  «H'ti«m  twenty-four  of  the  ai*t  enutu>J 
*An  act  to  rf*peal  the  tinih<*r><'ulture  laws,  and  for  other  pur|N>M*4i.'  appn>\cd  Maitb 
third,  eighteen  hundred  and  ntnety-oue,  and  actn  mipplemental  U*  and  aDi«iKiAtor> 
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thereof,  after  such  lands  have  been  so  reserved,  excepting  such  laws  as  affect  the 
Burveyin^f  prospecting,  locating,  appropriating,  entering,  relinquishing,  reconvey- 
ing.  cortifyinjr.  or  patenting  of  any  such  lands. 

Therefore  the  Secretary  of  Agriculture  has  sole  jurisdiction  to  administer  the  act 
of  Fel>ruary  15.  1901,  in  national  foresta  and  may,  in  his  discretion,  revoke  any  per- 
uiitu  issued  under  that  act. 

The  raiid  permit  issued  by  the  Secretary  of  the  Interior  authorized  the  use  of  said 
ri^ht  of  wav  for  storing,  conducting,  and  using  water  for  the  generation  of  electric 
encn^y,  anJ  the  right  of  way  is  now  so  used  by  the  Mentone  Power  Co. 

1  he  said  permit  issued  by  the  Secretary  of  the  Interior  does  not  require  the  per- 
mittee to  make  any  pajonents  to  the  United  States  in  consideration  for  such  use  of 
the  right  of  way,  and  contains  no  mention  of  any  charge.  It  is  the  policy  and  uni- 
form practice  of  the  IJepartment  of  Agriculture  in  issuing  permits  for  the  use  of 
national  forest  lands  for  storing,  conducting,  and  using  water  for  the  generation  of 
elc>ctric  energy  for  sale  to  require  the  permittees  to  pay  to  the  United  States  reasonable 
construction  and  operation  chaiges  m  consideration  for  such  use.  It  is  the  policy 
and  practice  of  the  IJepartment  of  Agriculture  also  to  place  all  like  users  of  national 
fcjrest  lands  on  a  uniform  basis  in  respect  to  the  conditions  and  requirements  under 
>«-bi<'h  thev  shall  enjoy  such  uses. 

Under  the  said  established  policy  and  practice  it  is  advisable  that  the  said  permit 
issued  by  the  Secretary  of  the  Interior  be  revoked  and  that  the  Mentone  Power  Co. 
be  required  to  secure  a  new  permit,  in  the  form  of  a  special -use  agreement,  from  the 
De^iartment  of  Agriculture.  Accoitlingly,  in  the  exen.'ise  of  my  discretion  and  the 
authority  in  me  vested  by  the  act  of  February  15,  1901,  and  the  act  of  February  1, 
1905, 1  hereby  revoke  the  said  permit  issued  by  the  Secretary  of  the  Interior  on  May  7^ 
1904. 

You  are  hereby  instructed  to  communicate  with  the  Mentone  Power  Co.  with  a 
view  to  tlie  issuance  of  a  special-use  permit  for  such  use  of  said  right  of  way.  Pending 
the  settlement  of  the  terms  of  a  pemiit  for  this  purpose  and  a  reasonable  time  there- 
after for  the  execution  of  the  same,  the  occupancy  and  use  of  the  lands  for  the  pur- 
poses covered  by  the  revoked  permit  should  not  be  disturbed  or  interfered  with. 

In  settling  the  terms  of  the  new  )>ermit  for  such  occupancy  and  xtBe,  due  weight 
should  be  given  for  investments  made  on  the  faith  of  the  revoked  permit.  In  cases 
where  there  has  been  full  Investment  and  development  the  operation  chaise  imposed 
by  the  new  permit  for  the  first  twenty-five  years  should  be  nominal.  You  should, 
therefore,  in  such  cases  calculate  the  gross  operation  charge  at  a  rate  not  to  exceed  two 
(2)  cents  per  thousand  KWII  during  this  period  and  make  the  usual  reductions  for 
alienated  and  unreserved  lands  and  for  water  storage.  From  the  twenty-sixth  year 
the  gross  o]  eration  charge  should  be  calculated  at  the  maximum  rates  prescribea  for 
the  nrst  to  the  twenty-fifth  years  in  the  standard  form  of  permit  for  new  projects. 

You  are  hereby  fufther  instructed  to  serve  notice  of  the  decision  and  these  instruc- 
tions upon  the  Mountain  Power  Company  and  the  Mentone  Power  Company,  and  to 
secure  return,  hereon,  of  such  service. 
Very  respectfully, 

James  WitsoN, 
Secretary  of  Agriculture. 

Departicbnt  of  the  Interior, 

March  f ,  1909, 

I  approve  and  concur  in  the  above  revocation. 

James  Rudolf  Garfield, 

Secretary  of  the  Interior, 

Service  of  the  above  decision  is  hereby  admitted  this day  of ,  1909. 

List  of  Cases  in  Which  Decisions  op  March  2,  1909,  Revoked  Permits  Issued 
BY  Secretary  of  Interior  under  Act  of  February  15, 1901. 

Zorobro,  Colliver,  Angeles.    Power  location  and  canal.    October  23,  1899.    (1 
derision.) 
Mentone  Power  Co.,  Angeles.    Power  house  and  conduit.    November  24,  1903. 

(1  docisionO 

Sporry,  E.  A.,  and  W.  L.  Arapaho.  Virginia  reservoir  and  pipe  line.  August 
17, 1908.     (1  decision.) 

Tclturide  Power  Co.  Cache.  Reservoir  and  flume.  December  3,  1903^  (1  de- 
ciiion.) 

Clarkin.  C.  M.  Crook  and  Tonto.    Power  project.    February  9, 1909.    (7  decisions.) 

Industrial  Investment  Corporation,  Holy  Cross.    (1  decision.) 
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Grand  River  Power  k  Traiwmiflwion  Co.  Holy  Cro».    Pipe  Hoe.     AusuA  17. 1  «# 

(1  decision^ 
Central  Colorado  Power  Co.  Hol^r  Cross.    De  Reiner  Canal,  pipe  Hoe,  wmd  pov* 

fltatiou.    August  17, 190S.    (1  decision.) 

Glen  wood  Light  &  Power  Co.    Uoly  CrDsa.    Tunnel  and  pipe  line.     Au;*--* 
I9Q8.     (1  decision.) 

Nevada-California  Power  Co.     Inyo.     Equalizing  reservoir  and    pipe  Hnr  N 
December  8,  1906.    (1  deciBion.) 

Henshaw,  Park.     Lassen.    Dam  and  conduit.    July  10,  1906.    (1  d4*<'ijii<  -n 

Cottonwood  Light  A  Power  Co.    Leadville.    Pipeline.    Auguit  17,  I9i*»       1    - 
cision.) 

Smith  and  Sanborn.     Medicine  Bow.     Bierstadt  Lake  Reserviitr.       InW»t  d 
and  pipe  line.    August  17.  1908.    (1  decision.) 

Pikes  Peak  Hydro- Llectric  Co.    Pike.    Pipe  line.    August  17,  19as.      (I  4!^,-.  . 

Kern  River  Co.    Santa  Barbara.    Transmission  line.    June  29.  1904.      1. 1  «Jt-  • 

Wishon,  A.  G.      Sequoia.    Power  station  and  conduita,    January  19.    I9(X%. 
cision.) 

Note. — See  about  revoking  permit  in  case  (<m  closed  flies)  deai|^At^l  Wi«' 
A.  G.     Transmission  line,  .\pril  25, 1903. 

\\iMhon,  A.G.    Sequoia.    Conduit.     Augus»t  17.  1908.     (1  deci<ir»i»  "• 

Mount  Whitney  Power  Co.    Sequoia.    Ke8t»r\'oir,  conduit,  and  road.      AoK^^ 
1908.    (1  decision.)    Took  new  permit, 

Eastwood.  John  S.     Sierra.    Permanent  power  plant.    October  8,  19M.     '^  w» 
cisions.)    Abandoned. 

Wishon,  A.  G.    Sierra.    Reservoir,  conduit,  and  power-house  site.     Ifajr  ^*  ^^^ 
(5  decisions.)    Took  new  permit. 

Knight,  Geo.  A.    Sierra.     Klumes  and  tunnels.     May  3.  1902.    (1  decttioo.) 

Mammoth  Power  Co.    Sierra.    Reservoir,  conduit,  and  power  plant.     Marrfc  . 
1903.    (1  decision.)    Abandoned. 

Stanislaus  Electric  Power  Co.    Stanislaus.    Reservoirs  and  conduit.     Ffbruar>-  • 
190j).    (1  dt^'ision.)    Superseded  by  new  permit  to  new  company. 

Wilke.  Gustav.    Uncompahgre.     Planet  pipe  line  and  re9er\*oir.    August  17.  1  '"* 
(1  deciflion.)    Supers  hIcmI  by  new  permit  to  another  party. 

Oregon  Ehvlric  Power  Co.    Wallowa.     Power  development  No.  1.     Acisu«<  T 
1908.    (1  decision.)    Abandoned. 

(Thereupon,  at  12  o'clock  noon,  the  committee  adjoumod.) 
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Acid,  Qse  of  electricity  in  manufacture  of  pho8pliorlc»  and  potBtsk 196 

cost 86 

87,  97,  98,  99.  104,  108,  125,  120,  127,  131,  158i,  166^  170, 
174,  176,  177,  180.  181,  189,  103,  104,  195.  213,  215,  260, 
271,    296,    297.    298,    299,    343,   447,   464«    608,    049,    661 

cooperative,  State  of  Oalifomia 592 

(See  Leases.) 
Amnions,  Bllas  M.,  governor  of  Colorado: 

Statement  of 623-644,647 

Submits  brief  on  leasing  water-power  development 623 

Amortisation 269, 656. 771 

AmordJiation  of  capital  costs 601,606,012 

Atmo^iberlc  nitrogen,  fixation  of ^ ^ 102 

ArailaMe  bor»epower,  total  in  United  States 200, 553, 814, 801 

Average  cost    (See  Actual  cost) 

Bavaria,  Burope,  sale  of  water  power  in ^ 21B 

Bills: 

For  development  of  water  power,  etc.,  passed  by  tbe  fiouae 5-8 

To  aid  and  to  regulate  the  development,  operationsi,  etc.,  of  water 

powers,  «tc,  presented  in  tbe  Senate ^12 

To  provide  for  the  disposition  of  the  public  lands  for  tbie  supply  of 

water,  etc.,  introduced  in  the  Senate 855-858 

By  Senator  Jobn  D.  Works:  To  provide  for  tine  disposition  of  the 
public  lands  for  the  supply  of  water  for  irrigation  and  the  genera- 
tion of  power ^1.  855-858 

By  Blr.  Mondell :  Granting  locations  and  rights  of  wny  for  purposes 
of  irrigation  and  other  benefldal  use  of  water  tliroogb  tlie  public 

lands  and  reservations  of  the  United  States 860 

For  the  restoration,  under  certain  conditions,  of  lands  included  In 

power-site  withdrawals 873 

By  Senator  Sha froth:  Concerning  water-power  plants  hereafter  lo- 
cated upon  the  public  lands,  etc 837 

Brnckenridge,  W.  A«,  vice  president  and  general  manager  Southern  Call- 

f<»mla  Edison  Co.,  statement  of 115-141 

Britton,  John  A.,  vice  president  and  general  manager  Pacific  Gas  &  Elec- 
tric Co.  of  California,  statement  of 80-84,  84-114,  119.  121 

California,  agreement  with  Secretary  of  Agriculture 502 

Financial  data  hydroelectrlcal  systems 608 

Power  plants 657 

Canada,  laws  of 10,  34,  35,  312,  313,  314,  315,  316,  317,  320-^28,  330.  406 

Capitol  costs,  amortization  of 601, 606, 612 

-  versus  operating  costs  of  power 582 

Carlson,  George  A.,  governor-elect  of  Colorado,  statement  of 644, 647 

Central  iMtlon  of  control 175.  231,  701,  841,  842,  808 

Gbttlllea,  J.  B^  superintendent  of  water  power  for  the  Canadian  Gov- 
ernment : 

Statement  of 812-328 

Submits  regalntions  governing  the  mode  of  granting  water-power 

rights  in  certain  Canadian  Provinces,  etc 320-328 

ChaiiBe  for  lease 20,  21,  22,  25,  50,  61,  200,  236,  237 

Chicago,  law  as  affecting  street  railways  in 432-433 

Clurges  or  rentals 21.  50,  64, 

65.  108,  112,  217,  220,  221,  236,  253.  442,  447,  607.  606,  648,  660 
Glfirk,  aarence  M.,  representing  B.  W.  Clark  &  Co.,  bankers,  Philadel- 
Idiiiu  Pa^  statement  of 141-166 
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Amendments  by . .  SIO-. 
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Dahl,  O.  M.,  of  New  Yorl«,  N.  Y..vlce  president  Klectric  Houd  &  «linn»  i\%  : 

Statement  of _ _.  00(M»<7,asi>-.712.  7" 
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Distributing  companies,  sale  to. _ 
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KItK'trlcal  engineers.  American  Institute  of,  views  of ...       240  253,2iM.  L'** 

Kle<'trlc  energy  passing  over  a  Htate  line  not  Interstate  commercft  875.  ^« 
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Fixation  of  atmospheric  nitrogen  by.- 1   - 

Mne  of.  In  manufacture  of  phosphoric  acid  and  potash \  » 

Electricity  In  mines ...  7Q&»  7'^ 
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Cheapness  of,  comimred  to  steam 717,  Tl\  T^ 

Cost  of  .__ 676.  Tt^J 

Bxiieus4»s  (California  iH)wcr  companies 673»&Tl 

Fair   value  .......  1«»- 

150.  1f»).  17n.  170.  ISl,  214.  215.  210.  ITl  T 
271.  4(14.  4(15.  4(tU,  04H.  726.  733.  70fK  7'- 
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Fed(*rat   regnlallon  ...  r«* 

31,  (10.  71.  72,  73,  102,  147.  170.  IW).  222.  22tt,  220,  240.  251,  »■; 
:WA  3(1,"..   3(;s,   377.   878,   8IW,   718.   710.   731.   740,   753.   705,    H7I 
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Disciisslon  of  comparison  of,  with  Jones  hill  .   20l>2:3 
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Fifty  per  cent  proviso  _. .  3D 

50.  50.  (10.  07,  103,  104,  112,  130,  158.  173,  201,  208,  234,  230.  244. 
273,   311,  337.   300,   430.  441.  453,  721.  747,   750.  751,   7KL   7« 

Financing,  economics  and  ot>eratloo  of  water*|N)wer  |>rojects .      7(!» 

Conllnal  principles 741,771 
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Diversity - 744.774 

Available  water  iMiwer.  amount  of 7TI 
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INDBX.  927 

Viiiancin){.  oconomicB  and  opemtiou  of  wator-power  projocta—Contiauod.  Vpwk 

Vofit  iK»r  liorsoiKnver  - 7S0, 7S1 

l*:K9iMitla)8  of  ttimncing 804 

Uocapture _  780,  N(>l 

UtiKultitimi , 7S8 

t)rt>Kim  wiiti»r  t*otlt» « _ 701.7l>2 

Mono|K)lj^ ..-« • 742,704 

l*jm»  of  wnttT  for  innvor  iiiul  irrlRUtlou _      7J)6 

UoruUition  of  8oourUle8 71>C 

C  >tMtaok»8  to  wu  ter-iKuvor  dt^volopmout 802 

Klnnnolni;     ...    .     _.  .  _ _ 40, 

7tK  IW,  m.  121).  i:W),  i:m.  hi,  142,  143.  14I.  U\  14tt.  147,  1455,  140, 

mo.  151.  iri2.  iKi.  i,%4.  iru\  iwj,  ir)S,  \w.\  mo,  uu.  ni2.  liw,  km. 

lOTi,  KKl,  1«7,  UW,  178,  174.  175,  170,  177,  17S.  170.  ISO,  2(XS.  21^ 
l?;n,  307,  30!).  317,  3:W.  3ri5.  ,^"10.  3mi.  430.  432.  433,  45:i,  454,  435- 
457.  472.  4t>5.  Ii50.  731.  747.  7«4.  S30,  8lV{.  MkS, 
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Statement  of 0.8H7-0a« 
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Spry.  William,  governor  of  Utah : 
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map 540-<rr|*i 
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